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TEXAS  SUPREME  COURT  REPORTS. 


Mabt  McDonald  et  al.  v.  The  International  A  Great  m     i| 

Northern  Railway  Company.  fj  ^^' 

No.  30.  89  m 

1.  Charge— Biffht  to  Traok— Negligence. 

The  court  charged  the  jury,  in  an  action  for  damages  for  negligently 
causing  the  death  of  a  person,  that  '*the  running  by  the  defendant  of. 
trains  upon  its  track  was  authorized  by  law,  and  the  law  did  not  im- 
pose any  rule  as  to  the  rate  of  speed  of  such  trains."  The  evident  pur- 
pose of  the  instruction  was  that  it  was  not  negligence  per  se  to  run  a 
train  at  any  particular  rate  of  speed,  and  in  it  was  no  error.  Nor  is 
the  charge  upon  the  weight  of  evidence 9 

2.  Charges,  Argumentative. 

It  is  not  error  to  refuse  an  instruction  merely  argumentative  upon  the 
facts.  See  example.  Also,  it  is  held  questionable  if  the  facts  in  evi- 
dence authorized  the  hypothesis  made  the  ground  of  the  charge  re- 
quested      10 

8.  Charge— Ringing  Bell,  etc. 

It  conclusively  appearing  that  the  deceased  knew  of  the  approaching 
train,  from  which  it  follows  that  the  negligence  of  the  servants  of  the 
company  who  were  operating  the  train  in  falling  to  ring  the  bell  or 
blow  the  whistle,  if  they  did  fail  in  the  performance  of  that  duty,  was 
not  the  cause  of  the  accident,  and  it  was  proper  that  the  jury  should 
be  so  instructed 10 

4.  Negligence— Charge  Approved. 

The  court  charged :  '^  Negligence  is  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done  under  the  circum- 
stances of  the  situation,  or  doing  what  such  person  under  the  existing 
circumstances  would  not  have  done."  This  does  not  exclude  the  idea 
that  one  may  act  upon  appearances.    The  charge  was  proper 11 

5.  Contributory  Negligence. 

The  doctrine  that  any  degree  of  negligence  which  may  be  gross  on  part 
of  a  defendant  will  enable  a  plaintiff  to  recover  notwithstanding  his 
own  negligence,  is  unsound  in  principle 12 

6.  Comparative  Negligence— Case  Criticised. 

The  doctrine  of  comparative  negligence  recognized  in  the  courts  of  Illi- 
nois, Georgia,  and  Tennessee  is  not  followed.  The  great  weight  of 
authority  is  against  it.  Railway  v.  Rushing,  69  Texas,  317,  criticised . .    12 

7.  Intentional  Injury. 

That  contributory  negligence  is  no  defense  to  an  injury  Intentionally 

inflicted,  is  clear 14 

Vol.  LXXXVI.  Sup.—l 
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8.  Charge— Gross  Neffliffence— Contributory  Negliffenoe. 

See  facts  where  it  is  held  proper  to  instruct  the  jury,  '*that  the  plaintiffs 
could  not  recover  if  deceased  was  g}iUty  of  negligence  contributing  to 
the  accident,  although  the  company's  servants  were  guilty  of  gross 
negligence/'  Nor  was  it  error  to  refuse  the  instruction,  that  if  the 
servants  were  guilty  of  gross  negligence  in  causing  the  death,  the  de- 
fendant was  liable,  without  reference  to  the  acts  of  the  deceased. ...  11, 14 

9.  Ground  for  Writ  of  Error— Conflicting  Decisions. 

The  decision  in  this  case  by  the  Court  of  Civil  Appeals  upon  the  subject 
of  contributory  negligence  as  a  defense,  is  in  conflict  with  decision  by 
court  in  First  District.  Bailway  v.  Brown,  2  Texas  Civ.  App.,  281. 
From  this  fact  the  jurisdiction  of  the  Supreme  Court  in  error  arises. .    14 

Erbor  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Williamson. 

Ciiief  Justice  Fisher  and  Associate  Justice  Key  having  recused  them- 
selves, Hons.  J.  J.  Falk  and  L.  H.  Brown  were  appointed  special  justices 
in  the  case  in  the  Court  of  Civil  Appeals.  The  opinion  of  the  court  was 
delivered  by  Justice  Falk. 

S.  B.  Fisher,  for  plaintiff  in  error. — 1.  Subject  to  the  well  recognized 
rule,  that  a  railroad  company  must,  at  all  times  and  places,  and  especially 
in  the  night-time,  and  at  a  place  where  travellers  on  the  highway  are 
likely  to  be,  exercise  ordinary  care  and  vigilance  in  running  its  trains  to 
avoid  injury  to  others,  it  has  the  right,  in  the  absence  of  statutory  or 
municipal  regulation  prescribing  the  rate  of  speed,  to  determine  the  rate 
at  which  its  trains  may  be  run.  This,  in  effect,  the  court  told  the  jury. 
Railway  v.  Graves,  59  Texas,  333;  Railway  v.  Kutac,  72  Texas,  643;  War- 
ner V.  Railway,  44  N.  Y.,  465;  Teifer  v.  Railway,  30  N.  J.  Law,  188; 
Railway  v.  Lee,  68  111.,  576;  80  111.,  88;  67  Me.,  100;  17  Atl.  Rep.,  137. 

2.  The  evidence,  without  conflict,  conclusively  establishing  that  Dr. 
McDonald,  the  deceased,  with  full  knowledge  of  the  approach  of  the 
train,  stepped  u[K>n  the  track  immediately  in  front  of  the  engine,  and 
that  but  for  such  act  on  his  part  he  would  not  have  been  hurt,  it  is  en- 
tirely immaterial  whether  tlie  train  was  running  at  a  high  or  low  rate  of 
speed,  or  whether  the  employes  of  the  defendant  were  guilty  of  negligence 
or  not;  for  the  injury  to  the  deceased  resulted  directly  and  proximately 
from  his  own  negligent  act,  and  not  from  any  act  or  acts  of  the  employes 
of  the  defendant.  That  they  may  have  been  guilty  of  negligence  is  not 
important,  if  the  act  of  the  deceased  occasioned  or  produced  the  injuries  in- 
flicted upon  him.  Railway  v.  Garcia,  75  Texas,  591 ;  Railway  v.  Bracken, 
59  Texas,  74;  Railway  v.  Graves,  59  Texas,  331;  Railway  v.  Ryon,  70 
Texas,  56;  Hoover  v.  Railway,  61  Texas,  505,  506;  Railway  v.  Kutac,  72 
Texas,  643;  Railway  v.  Houston,  95  U.  S.,  697;  Improvement  Co.  v.  Stead, 
95  U.  S.,  161;  Schofield  v.  Railway,  114  U.  S.,  615;  Aiken  v.  Railway,  120 
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Pa.  St.,  380;  Railway  v.  Webb,  8  So.  Rep.,  518,  522;  Cadwallader  v. 
Railway,  27  N.  E.  Rep.,  161;  Young  v.  Railway,  107  N.  Y.,  500;  Green- 
wood  V.  Railway,  124  Pa.  St.,  572;  Railway  v.  Slattery,  L.  R.  3  App. 
Cases,  1155;  Railway  v.  Webb,  8  So.  Rep.,  523;  Woodward  v.  Railway, 
106  N.  Y.,  369;  11  Am.  St.  Rep.,  778,  note  786. 

3.  The  evidence  disclosing,  without  conflict,  that  the  deceased  knew 
of  the  approach  of  the  train  before  he  proceeded  from  Carpenter's  store 
in  the  direction  of  the  depot,  and  that  the  headlight  of  the  approaching 
engine  enveloped  him  in  light — behind,  in  front,  and  on  both  sides — it 
is  wholly  immaterial  whether  the  bell  was  rung  or  the  whistle  sounded, 
as  the  purpose  of  sounding  the  whistle  or  ringing  the  bell  could  only  be 
to  advise  or  warn  deceased  of  the  approach  of  the  train  in  time  to  enable 
him  to  protect  himself  from  danger  if  upon  the  track.  Deceased  having 
volun^rily  put  himself  in  the  path  of  a  known  and  apparent  peril,  can 
not  complain  of .  negligence  which  in  nowise  contributed  to  his  hurt.  If 
he  miscalculated  his  ability  to  cross  the  track,  in  front  of  a  train  which 
he  knew  was  approaching,  and  failed,  the  consequences  of  his  experiment 
and  mistake  can  not  be  visited  upon  the  defendant.  Hoover  v.  Railway, 
61  Texas,  505,  506;  Railway  v.  Barfield,  3  S.  W.  Rep.,  665;  Railway  v. 
Ryon,  70  Texas,  56;  Railway  v.  Smith,  52  Texas,  183;  Railway  v.  Bracken, 
59  Texas,  73;  Railway  v.  Graves,  59  Texas,  331;  Railway  v.  Richards, 
59  Texas,  375;  70  Texas,  583;  Railway  v.  Houston,  95  U.  S.,  701;  Im- 
provement  Co.  v.  Stead,  95  U.  S.,  161;  Schofield  v.  Railway,  114  U.  S.^ 
615;  Railway  v.  Webb,  8  So.  Rep.,  518,  522;  Cadwallader  v.  Railway, 
27  N.  £.  Rep.,  161;  Aiken  v.  Railway,  120  Pa.  St.,  880;  25  Mich..  274, 
302;  47  Mich.,  407,  408;  Durbin  v.  Railway,  17  Ore.,  5;  Salter  v.  Rail- 
way, 75  N.  Y.,  273;  105  Mass.,  79. 

A.  S.  Fisher  and  John  CL  Townea,  for  defendant  in  eiTor.  —  1.  The 
court  erreil  in  the  third  paragraph  of  its  charge,  in  stating  the  law  to  be 
as  follows:  "The  running  by  defendant  of  trains  upon  its  track  was 
authorized  by  the  law,  and  the  law  did  not  impose  any  rule  as  to  the  rate 
of  speed  of  such  trains."  In  this,  that  while  there  is  no  statutory  regula- 
tion of  the  rate  of  speed  at  which  trains  may  be  run,  the  law  does  require 
that  parties  operating  trains  shall  at  all  times  have  the  same  under  their 
control  and  government;  and  especially  is  this  so  when  crossing  public 
roads  and  thoroughfares,  and  entering  and  going  through  towns  and  vil- 
lages and  approaching  the  depots  of  the  road  and  other  public  places  to 
which  the  people  are  invited  by  the  railroad  company.  Railway  v.  Dun- 
bearg,  22  N.  E.  Rep.,  15;  Guggenheim  v.  Railway,  33  N.  W.  Rep.,  166; 
Ballinger  v.  Railway,  31  N.  W.Rep.,  857;  Howard  v.  Railway,  20  N.  W. 
Rep.,  93;  Winstanley  v.  Railway,  39  N.  W.  Rep.,  856. 

2.  The  court  erred  in  refusing  special  instruction  asked  by  the  plaintiff, 
to  the  effect,  that  if  the  jury  found  that  it  was  the  duty  of  the  parties 
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operating  the  train  to  slow  the  speed  of  said  train  as  it  approached  the 
point  at  which  Dr.  McDonald  was  killed,  then  Dr.  McDonald  had  a  right 
to  believe  that  they  would  discharge  said  duty  and  slow  up  said  train,  and 
to  act  on  such  belief,  unless  from  the  conduct  of  the  parties  at  the  time 
it  was  manifest  to  him  that  such  was  not  their  purpose.  Loucks  v.  Rail- 
way, 18  N.  W.  Rep.,  651;  Deer,  on  Neg., sec.  16,  and  cases  cited;  Thomp. 
on  Neg.,  1172;  Shearm.  <fe  Redf.  on  Neg.,  sec.  31;  Newson  v.  Railway, 
29  N.  Y.,  383;  Snyder  v.  Railway,  11  W.  Va.,  14;  Railway  v.  Ward,  4 
Colo.,  30;  Morrissey  v.  FeiTy  Co.,  47  Mo.,  571;  Buesching  v.  Gas  Light 
Co.,  73  Mo.,  219;  Stepp  v.  Railway,  85  Mo.,  229;  Petty  v.  Railway,  88 
Mo.,  320;  O'Connor  v.  Railway,  7  S.  W.  Rep.,  107. 

3.  Where  the  defendant  has  injured  the  plaintiff  by  his  gi*08S  negli- 
gence, it  is  no  defense  to  show  that  the  plaintiff  was  also  guilty  of  neg- 
ligence contributing  to  his  injury.  In  such  cases  the  principle  of 
contributory  negligence  does  not  apply.  Railway  v.  Rushing,  69  Texas, 
317;  Bottleshield  v.  Humphrey,  38  N.  W.  Rep.,  586;  Kennedy  v.  Rail- 
way,  16  Pac.  Rep.,  211 ;  Rodon  v.  Railway,  24  N.  E.  Rep.,  425;  Railway  v. 
Godfrey,  71  111.,  507;  Railway  v.  Huntington,  83  111.,  510;  Blanchard  v. 
Railway,  126  III,  416;  Meeks  v.  Railway,  36  Cal.,  516;  Railway  v.  New- 
bent,  62  Md.,  398;  Isbel  v.  Railway,  60  Mo.,  475;  Green  v.  Railway,  11 
Hun,  333;  Kenyon  v.  Railway,  5  Hun,  479;  Railway  v.  Holmes,  5  Colo., 
197;  Railway  v.  Cromer,  4  Colo.,  524;  Wood's  Ry.  Law,  1253,  1258; 
Deer,  on  Neg.,  sees.  29,  31,  and  notes;  Smith's  Whit,  on  Neg. 

GAINES,  Associate  Justice. — This  case  was  before  this  court  upon  a 
former  appeal,  and  is  reported  in  75  Texas,  47.  Upon  the  last  trial  there 
was  a  verdict  and  judgment  for  the  defendant,  the  International  <fe  Great 
Northern  Railway  Company.  The  suit  was  brought  by  the  widow  and 
children  of  one  Dr.  McDonald,  to  recover  of  the  defendant  corporation 
damages  for  his  death.  He  was  alleged  to  have  been  killed  by  a  train  of 
the  defendant,  through  the  gross  negligence  of  its  servants  who  were  oper- 
ating it. 

The  substance  of  the  testimony,  in  so  far  as  it  bears  upon  the  questions 
involved  in  the  appeal,  is  stated  as  follows  in  the  brief  of  appellant's 
counsel,  as  filed  in  the  Court  of  Civil  Appeals: 

'*Dr.  McDonald,  the  husband  of  Mrs.  Mary  McDonald,  and  father  of 
the  other  plaintiffs,  resided  at  Round  Rock.  Hutto  is  a  station  on  the 
International  &  Great  Northern  road  some  ten  or  twelve  miles  east  from 
Round  Rock,  having,  June  30,  1886,  a  few  hundred  inhabitants.  The 
station  house  and  ticket  office  was  on  the  north  side  of  the  main  track, 
between  it  and  a  switch  or  side  track  on  north  side  of  the  building.  The 
business  portion  of  the  village  was  south  of  the  railway  and  east  of  the 
station  house,  and  the  residence  portion  mostly  all  on  the  north  side  of 
the  track.     Carpenter's  store  is  some  260  yards  east  of  the  station  house 
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and  about  40  yards  south  of  the  track.  There  were  four  public  roads 
crossing  the  railway  ti'ack  within  a  distance  of  692  yards  east  of  the  depot, 
the  nearest  being,  on  its  nearest  side,  about  20  feet  from  the  east  end  of 
the  platform,  and  the  furthest  about  2076  feet  east  from  the  depot. 

"  There  was  a  street  ininning  parallel  with  the  track  and  south  of  it  be- 
tween the  company's  right  of  way  and  the  business  houses,  and  all  between 
these  houses  and  the  track  was  open.  The  country  for  many  miles  in 
every  direction  is  open  prairie.  From  Carpenter's  store  to  the  depot,  the 
usually  travelled  way  leads  from  his  store  door  in  a  northerly  direction 
nearly  to  the  track,  then  almost  parallel  with  the  track,  until  almost  to 
the  end  of  the  depot  platform,  which  was  just  south  of  and  extending  a 
little  east  of  the  depot  building,  where  said  way  crossed  the  track.  This 
crossing  at  the  depot  was  the  one  used  by  parties  in  loading  and  unload- 
ing on  the  platform,  and  by  the  public  generally  having  occasion  to  go 
from  the  business  part  of  town  to  the  depot. 

*'  On  the  morning  of  June  30,  1886,  Dr.  McDonald  had  been  called  to 
Hutto  to  see  a  patient.  His  purpose  was  to  return  to  Round  Rock  that 
night.  The  schedule  time  for  the  south  or  west  bound  passenger  train  at 
Hutto  was  then  between  4  and  5  o'clock  p.  m.;  at  that  hour  the  doctor 
was  at  the  station  ready  to  embark,  but  the  train  did  not  come  in,  and  he 
was  told  by  the  station  agent  that  it  was  about  three  or  four  hours  late. 
He  procured  his  ticket.  As  the  train  would  not  be  along  till  late,  the 
doctor  went  up  to  Mr.  Carpenter's  house  and  took  supper,  and  as  that 
gentleman  was  going  off  on  the  same  train,  the  doctor  went  with  him  after 
supper  to  his  store  to  await  the  arrival  of  the  train.  Night  came  on.  The 
freight  trains  uniformly  blew  or  whistled  for  this  station  at  a  point  near 
the  stock  guard  east  from  the  station  house,  and  passenger  trains  between 
this  stock  guard  and  the  bridge  at  a  point  from  300  to  400  yards  nearer 
the  depot  than  the  place  where  freight  trains  were  accustomed  to  whistle. 
Headlights  on  ti*ains  approaching  at  night  from  the  east  could  be  seen 
several  miles.  At  about  8  o'clock  (Carpenter  and  McDonald  still  being 
at  Carpenter's  store).  Carpenter  looked  out  and  saw  a  headlight  of  a  train 
approaching  from  the  east,  a  mile  and  a  half  or  two  miles  distant.  He 
watched  it  until  it  passed  the  point  where  freights  were  accustomed  to 
whistle;  it  passed  without  any  signal;  he  concluded  it  was  the  belated  pas- 
senger, and  so  informed  Dr.  McDonald.     Dr.  McDonald  was  deaf. 

'*  Carpenter  and  the  doctor  started  from  the  store  to  go  to  the  depot. 
Upon  reaching  the  gallery  of  his  store,  Carpenter  went  back  to  be  sure 
about  the  lights  and  the  fastening  of  his  store.  When  he  again  came  to 
the  front  the  doctor  was  some  distance  on  his  way  to  the  depot.  The 
train  passed  the  usual  signal  point  for  freights,  and  again  failed  to  blow 
the  whistle.  Carpenter,  from  his  position,  saw  that  it  was  a  freight. 
Dr.  McDonald  continued  his  way  to  the  deiK)t,  by  just  what  route  is  left 
uncertain,  some  testimony  tending  to  show  that  he  was  in  the  road  just 
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south  of  and  parallel  to  the  track,  and  some  that  he  was  not  in  the  road, 
but  in  the  space  between  it  and  the  track.  Passenger  trains  were  in  the 
habit  of  always  stopping  at  the  depot,  and  almost  always  slackened  their 
speed  east  of  and  before  reaching  same,  to  enable  them  to  stop  just  oppo- 
site. Freight  trains  almost  invariably  did  the  same  thing.  A  large  num- 
ber of  witnesses  swear  that  no  whistle  was  blown  or  bell  rung  until  the 
train  had  reached  or  passed  the  depot.  The  brakeman  and  conductor 
state  that  they  do  not  remember  any  signals  prior  to  the  whistle  for 
brakes,  just  after  the  doctor  was  hurt.  The  fireman  and  engineer  state 
that  the  whistle  blew  about  a  half  a  mile  east  of  the  depot,  and  the  bell 
rang  for  some  distance  before  Dr.  McDonald  was  struck.  The  train  was 
going,  at  the  time  Dr.  McDonald  was  struck,  at  a  speed  estimated  at  its 
slowest  rate  at  twelve  miles  and  the  highest  rate  at  thirty-five  miles  an 
hour.  It  did  not  slow  up  or  lessen  its  speed  at  all  until  the  doctor  was 
hit.  Neither  the  engineer  nor  conductor  nor  brakeman  saw  the  doctor 
before  he  was  struck. 

'*The  fireman  gives  the  occurrence  as  follows:  'All  the  facts  and  cir- 
cumstances, as  near  as  I  can  remember,  concerning  the  accident,  are  as 
follows:  We  were  passing  through  Hutto;  I  saw  a  man  approaching  the 
railroad  track  from  the  south  side;  he  was  within  twenty-five  or  thirty 
feet  of  said  track,  and  running  quite  fast  toward  the  depot;  we  were  then 
about  150  feet  from  the  depot  and  about  100  feet  from  where  he  was  go- 
ing to  cross  the  track;  when  I  first  saw  him  I  called  to  him  to  look  out; 
the  engine  bell  was  then  ringing;  and  when  we  were  within  about  fifty  or 
sixty  feet  of  said  depot  building  he  stepped  on  the  track  immediately  in 
front  of  the  engine,  and  it  struck  him  and  threw  him  to  the  south  side  of 
the  track.  At  the  time  Dr.  McDonald  was  struck  I  think  the  train  was 
moving  at  the  rate  of  about  eighteen  miles  an  hour.  The  locomotive 
whistle  was  blown  about  one-third  or  one-half  mile  before  we  reached 
the  depot  building,  and  the  bell  was  rung  about  250  or  300  yards  before 
we  reached  the  station.  I  saw  Dr.  McDonald  approaching  the  railroad 
track  from  the  south;  he  was  about  twenty-five  or  thirty  feet  from  the 
track  when  I  first  saw  him,  and  he  was  then  about  fifty  or  sixty  feet  from 
the  engine,  and  coming  somewhat  with  the  train  toward  the  track.  He 
was  then  running  pretty  fast,  and  I  called  to  him  to  look  out,  and  con- 
tinued ringing  the  bell.  Nothing  was  done  by  the  engineer  to  stop  the 
train  until  after  the  doctor  was  struck,  and  I  have  said  what  I  as  fireman 
did  to  prevent  the  accident.  As  I  saw  Dr.  McDonald  approaching  the 
track,  nothing  could  have  been  done  to  prevent  the  train  from  striking 
him,  as  there  was  not  time,  and  the  engineer  knew  nothing  of  the  man 
coming  until  after  the  engine  struck  him.  The  headlight  of  the  train  was 
burning.* 

*'  One  other  witness  saw  Dr.  McDonald  at  the  time  of  the  injury.  He 
details  the  fact  as  follows:     *At  the  time  he  was  hurt  I  was  sitting  on  the 
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gallery  of  Carney's  drug  store.  Dr.  McDonald  was  going  from  Carpen- 
ter's store  toward  the  depot,  and  moving  in  a  fast  run  from  the  direction 
of  Carpenter's  store  in  order  to  get  to  the  depot  on  the  opposite  side  of 
the  railroad.  At  the  time  the  freight  train  was  approaching  at  a  rapid 
speed  from  the  north,  and  jast  as  Dr.  McDonald  stepped  on  the  railroad 
the  locomotive  struck  him  and  knocked  him  off  the  track  about  ten  feet 
to  the  left.  I  saw  the  locomotive  when  it  struck  him,  and  went  imme- 
diately to  him.  The  train  was  moving  at  the  rate  of  about  thirty  miles 
an  hour.  The  whistle  did  not  blow  and  the  bell  did  not  ring  before  the 
train  reached  the  depot.  After  the  train  passed  the  depot  twenty  or  thirty 
steps  the  bell  rang  and  the  whistle  blew  down  brakes.  Upon  being  in- 
formed that  the  train  had  struck  a  man,  the  engineer  signalled  for  brakes 
and  reversed  his  engine  and  did  all  he  could  to  stop  the  train.  The  train 
was  composed  of  the  engine,  tender,  and  sixteen  or  eighteen  cars.  The 
train  did  not  stop  until  opposite  the  residence  of  Judge  Goodman,  about 
2600  feet  from  where  Dr.  McDonald  was  struck.  Dr.  McDonald's  body 
was  found  on  the  south  side  of  the  track,  about  forty-five  or  fifty  feet 
east  of  the  depot  platform,  and  about  twelve  feet  from  the  track,  with  his 
feet  toward  the  track  and  his  head  down  toward  the  embankment.'  " 

The  testimony  also  showed,  that  Hutto  was  a  town  with  about  five  busi- 
ness houses,  and  a  population  varying  in  number  from  150  to  200. 

The  charge  of  the  court,  in  so  far  as  it  bears  upon  the  question  in- 
volved upon  the  appeal,  is  as  follows: 

**  3.  The  running  by  defendant  of  trains  upon  its  track  was  authorized 
by  law,  and  the-law  did  not  impose  any  rule  as  to  the  rate  of  speed  of 
such  trains.  The  defendant  was  entitled  to  its  track  for  its  trains  to  run 
upon,  and  its  servants  and  agents  in  charge  of  a  running  train  had  the 
right  to  act  upon  the  presumption  that  the  right  of  way  for  trains  would 
be  respected  by  persons  approaching  the  track.  Tliis,  however,  would 
not  excuse  the  running  upon  and  over  a  pei'son  on  the  track.  It  was  the 
duty  of  the  servants  and  agents  of  defendant  in  charge  of  a  running 
train  on  its  track  at  all  times,  and  especially  in  passing  through  towns 
or  villages,  and  in  approaching  crossing  places  on  its  track  where  people 
were  accustomed  to  pass,  to  keep  a  lookout,  and  if  a  person  was  seen 
upon  the  track  and  in  danger,  to  check  up  or  halt  the  train  if  it  could  be 
done  by  the  exercise  of  ordinary  care  and  by  the  use  of  ordinary  means, 
to  avoid  inflicting  injury  upon  such  person. 

"4.  It  was  the  duty  of  the  deceased,  Alexander  McDonald,  in  ap- 
proaching defendant's  track  at  a  crossing  or  at  any  other  place  upon  the 
track,  to  exercise  reasonable  care  for  his  own  safety,  and  to  look  out  and 
use  the  senses  of  which  he  was  capable  to  ascertain  whether  or  not  there 
was  danger  from  the  approaching  train,  before  attempting  to  cross  the  track. 

"5.  It  was  the  duty  of  the  servants  and  agents  of  defendant  in  charge 
of  a  running  train  on  its  track,  on  approaching  a  crossing  upon  the  track, 
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to  ring  the  bell  or  blow  the  whistle  to  indicate  the  approach  of  the  train. 
The  use  of  these  signals  is  prescribed  for  the  safety  of  those  in  the  neigh- 
borhood of  approaching  trains;  but  the  failure  to  perform  the  duty  of 
ringing  the  bell  or  blowing  the  whistle  would  not  relieve  the  person  in 
danger  from  the  duty  of  using  his  senses  to  ascertain  the  presence  of  the 
approaching  train,  and  if  such  person  was  aware  of  the  presence  of  the 
train,  the  failure  of  the  servants  and  agents  of  defendant  to  ring  the  bell 
or  blow  the  whistle  would  be  immaterial. 

^^  6.  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the  circumstances  of  the  situa* 
ation,  or  doing  what  such  person  under  the  existing  circumstances  would 
not  have  done.  The  duty  is  dictated  and  measured  by  the  exigencies  of 
the  occasion. 

*^  7.  Gross  negligence  is  that  entire  want  of  care  which  would  raise  a 
presumption  of  a  conscious  indifference  to  consequences,  and  the  conduct 
of  the  servants  and  agents  of  defendant  can  not  be  considered  gross  neg- 
ligence unless  evidenced  by  an  entire  failure  on  their  part  to  exercise 
cai'e,  or  by  the  exercise  of  so  slight  a  degree  of  care  on  their  part  as  to 
justify  the  belief  that  they  were  indifferent  to  the  interest  and  welfare  of 
others. 

'*  8.  Contributory  negligence  is  the  want  of  reasonable  care  on  the  part 
of  the  person  injured  which  concurs  with  the  negligence  of  the  defendant^ 
its  servants,  and  agents  in  causing  the  injury. 

*'  9.  If  the  jury  find  from  the  evidence  that  on  the  30th  day  of  June^ 
A.  D.  1886,  at  Hutto,  in  the  county  of  Williamson,  in  the  State  of  Texas, 
said  Alexander  McDonald,  while  not  in  fault  or  guilty  of  negligence, 
was  run  over  and  injured  by  a  train  u|)on  the  railway  of  defendant,  run 
by  its  servants  and  agents,  such  servants  and  agents  at  the  time  being 
guilty  of  gross  negligence  as  defined  in  this  charge,  and  that  said  Alex- 
ander McDonald  was  thereby  killed,  and  plaintiffs  are  the  widow  and 
children  of  the  said  Alexander  McDonald,  deceased,  then  the  jury  will 
find  for  the  plaintiffs  as  actual  damages  such  amount  as  the  said  Alexan- 
der McDonald,  deceased,  would  probably  have  earned  by  his  intellectual 
and  physical  labor  during  the  probable  residue  of  his  life  if  he  had  not 
been  killed,  which  would  have  gone  for  the  benefit  of  said  widow  and 
children,  taking  into  consideration  his  age,  ability,  and  disix)sition  to 
labor,  and  his  habits  of  living  and  expenditure;  and  the  jury  will  by 
their  verdict  apportion  the  amount  found  by  them  among  the  plaintiffs^ 
giving  to  the  widow  and  to  each  of  the  children  such  share  as  the  jury 
shall  find  by  their  verdict. 

"10.  If  the  jury  find  from  the  evidence  that  at  the  time  and  place 
charged,  the  said  Alexander  McDonald  was  killed  by  a  train  upon  the 
track  of  defendant  by  the  gross  negligence  of  the  servants  and  agents  of 
the  defendant,  and  further  find  from  the  evidence  that  the  said  Alexander 
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McDonald,  at  and  immediately  before  the  injury,  was  himself  guilty  of 
n^ligence,  and  failed  to  use  the  care  for  his  safety  which  his  situation 
and  circumstances  reasonably  required,  and  that  his  own  want  of  care 
contributed  to  his  death,  then  the  jury  will  find  for  the  defendant." 

Opinion. — It  is  first  complained,  that  the  court  erred  in  the  third  para- 
graph of  the  charge,  in  so  far  as  the  jury  were  instructed,  that  "  the  run- 
ning by  defendant  of  trains  upon  its  track  was  authorized  by  law,  and  the 
law  did  not  impose  any  rule  as  to  the  rate  of  speed  of  such  trains."  It 
is  not  claimed  that  there  was  any  statute  or  ordinance  regulating  the 
speed  of  trains  at  the  place  of  the  accident;  but  it  is  insisted,  in  substance, 
that  in  particular  localities  circumstances  may  demand  that  the  trains 
should  be  run  with  such  care  and  circumspection  and  at  such  rate  of  speed 
as  not  to  endanger  the  lives  of  persons  crossing  the  track  of  the  railroad; 
and  that  when  these  circumstances  exist,  the  law  imperatively  requires  that 
the  rule  should  be  observed.  The  evident  purpose  of  the  instruction  was  to 
tell  the  jury  that  it  was  not  negligence  per  se  to  run  a  train  at  any  particu- 
lar rate  of  speed,  and  this  was  doubtless  correct.  The  statute  does  impose 
the  duty  of  ringing  a  bell  or  blowing  a  whistle  when  approaching  a  crossing, 
but  it  does  not  require  that  the  speed  of  the  train  shall  be  diminished. 

The  charge  does  not  instruct  the  jury  that  it  might  not  be  negligent 
to  run  a  train  rapidly  under  any  state  of  circumstances,  and  does  not 
preclude  their  finding  that  the  rate  of  speed  may  not  have  been  negli- 
gent under  the  facts  of  this  case.  There  may  be  an  act  of  negligence 
which  is  lawful  in  itself,  but  which  becomes  unlawful  by  reason  of  the 
circumstances  attending  it  Whatever  we  may  do  must  be  done  with  rea- 
scmable  circumspection,  so  as  to  avoid  doing  an  injury  to  another,  either 
in  his  person  or  his  property.  We  think,  therefore,  that  it  is  neither  in- 
correct nor,  in  a  proper  case,  misleading  to  instruct  a  jury  that  an  act 
which  is  not  forbidden  by  law  is  not  an  act  of  negligence  in  itself,  pro- 
vided they  be  left  to  determine  whether  the  circumstances  are  such  as  to 
make  it  negligent  in  fact.  If  an  instruction  to  the  effect  that  the  jury 
should  decide  whether  the  running  of  the  trains  at  a  rapid  rate  of  speed 
was,  under  the  circumstances  of  this  case,  negligent  or  not  had  been  de- 
sired, it  should  have  been  requested.  A  mere  failure  to  give  a  proper 
instruction  is  not  reversible  error. 

It  is  also  complained  that  the  instruction  is  upon  the  weight  of  the  evi- 
dence, and  is  therefore  erroneous.  But  we  think  the  charge  is  not  upon 
the  weight  of  the  evidence,  and  that  the  qualifications  contained  in  the 
subsequent  sentences  in  the  same  paragraph  gave  the  jury  the  correct  rule 
of  law  which  governed  the  case.  Taken  together,  the  charge  means  that 
the  train  had  the  right  of  way,  but  that  it  was  the  duty  of  the  train  men 
to  keep  a  lookout  for  persons  on  the  track,  and  to  take  steps  to  avoid  in- 
juring them  if  discovered. 
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In  this  same  connection,  it  is  insisted  that  the  court  erred  in  refusing 
the  following  special  instruction,  requested  on  beliaU  of  the  plaintiffs: 

**  If  from  all  the  evidence  in  the  case  you  believe  that  it  was  the  duty 
of  the  parties  operating  the  train  referred  to  in  plaintiffs'  petition  to  slow 
up  the  speed  of  the  said  train  as  it  approached  the  point  at  which  Dr.  Mo- 
Donald  was  killed,  then,  in  considering  the  question  of  contributory  neg- 
ligence on  the  part  of  Dr.  McDonald,  you  are  instructed,  that  Dr.  McDon- 
ald had  a  right  to  believe  that  the  train  would  be  slowed  up,  and  to  act 
upon  such  belief,  unless  from  the  conduct  of  such  employes  or  servants 
it  was  apparent  to  him  that  the  speed  of  the  train  would  not  be  slackened." 

This  may  have  been  proper  as  an  argument  to  the  jury,  but  it  was  not 
proper  to  be  given  as  an  instruction  by  the  court.  It  is  doubtful  whether 
there  was  any  sufficient  evidence  to  authorize  the  jury  to  find  that  it  was 
the  duty  of  those  in  charge  of  the  train  to  diminish  its  speed  in  passing 
the  depot.  It  was  a  through  train.  The  road  at  the  place  of  the  acci- 
dent was  straight  and  comparatively  level,  and  the  depot  and  town  were 
in  an  open  prairie  country.  The  town  of  Hutto  was  a  mere  hamlet,  and 
it  was  night,  when  few  people  were  passing.  The  headlight  was  burning 
brightly.  Did  Dr.  McDonald  believe  the  train  would  slacken  its  pace  ? 
It  had  not  done  so  when  he  stepped  upon  the  track  but  a  few  feet  in  front 
of  the  engine;  and  the  result  would  then  have  been  the  same,  whether 
any  attempt  had  been  made  to  stop  the  train  or  not.  The  instruction 
seems  to  us  a  mere  argumentative  suggestion,  well  calculated  to  mislead- 
the  jury. 

The  third  assignment  of  error  is  as  follows:  "  The  court  erred  in  the 
fifth  paragraph  of  its  charge  with  reference  to  the  duty  of  ringing  bells 
and  blowing  whistles,  because  the  same  is  on  the  weight  of  evidence,  and 
because  it  instructs  the  jury,  that  if  Dr.  McDonald  knew  of  the  approach 
of  the  train,  it  was  immaterial  whether  the  bell  had  rung  or  the  whistle 
blown,  thus  withdrawing  from  their  consideration  the  failure  to  blow  the 
whistle  at  the  usual  place  for  freight  trains  to  give  the  signal,  and  the 
consequent  deception  upon  the  part  of  Dr.  McDonald  as  to  the  kind  and 
identity  of  the  approaching  train,  which  was  a  very  material  matter  to  be 
considered  in  determining  his  conduct,  and  whether  he  was  guilty  of  con- 
tributory negligence." 

Dr.  McDonald,  as  the  evidence  conclusively  shows,  knew  that  the  train 
was  approacliing.  It  follows  that  the  negligence  of  the  servants  of  the 
company  who  were  operating  the  train  to  ring  the  bell  or  blow  the  whistle, 
if  they  did  fail  in  the  performance  of  that  duty,  was  not  the  cause  of  the 
accident;  and  it  was  proper  that  the  jury  should  be  so  instructed.  It  is 
evident  that  the  charge  was  not  intended  to  affect,  and  did  not  affect,  the 
question  whether  the  failure  to  blow  at  the  usual  place  for  freight  trains 
misled  Dr.  McDonald  as  to  the  character  of  the  train.  If  a  charge  was 
desired  upon  that  particular  question,  it  should  have  been  requested.     It 
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may  be  gravely  doubted  whether  there  was  any  evidence  to  justify  such 
an  instruction.  Whether  in  any  event  a  charge  upon  that  point  should 
liave  been  given,  we  need  express  no  opinion. 

The  sixth  paragraph  of  the  charge  is  also  complained  of,  for  the  reason, 
as  is  insisted,  *Hhat  it  makes  the  question  of  negligence  or  not  depend 
upon  what  a  reasonable  and  prudent  person  would  have  done  or  would 
not  have  done  under  the  circumstances  of  the  situation,  as  these  circum- 
stances were  shown  at  the  trial  to  have  in  fact  existed  at  the  time;  whereas, 
in  determining  Dr.  McDonald's  conduct,  the  true  rule  was  the  facts  and 
circumstances  as  they  existed,  or  he  had  been  led  by  the  acts  and  omis- 
sions of  the  defendant  and  its  employes  to  believe  they  existed." 

The  charge  is  not  subject  to  the  construction  which  is  placed  upon  it 
in  the  assignment.  It  clearly  expresses  a  plain  proposition  of  law.  The 
words,  *'  Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  person  under  the  existing  circumstances  would 
not  have  done,"  do  not  exclude  the  idea  that  one  may  not  act  upon  appear- 
ances. Facts  which  would  lead  a  prudent  man  to  believe  in  the  existence 
of  other  facts  which  do  not  really  exist  are  as  much  circumstances  of  the 
particular  case  as  the  real  facts  which  are  present  to  his  mind. 

It  is  also  contended  on  behalf  of  appellants,  the  court  erred  in  charging 
the  jury,  that  the  plaintiffs  could  not  recover  if  Dr.  McDonald  was  guilty 
of  negligence  contributory  to  the  accident,  although  the  company's  serv- 
ants were  guilty  of  gi'oss  negligence.  Moreover,  three  special  charges, 
presenting  different  phases  of  the  doctrine  insisted  upon,  were  requested 
by  the  plaintiffs,  and  were  refused  by  the  court.  Their  refusal  is  also 
assigned  as  error.  One  was  to  the  effect,  that  if  the  servants  of  the  de- 
fendant were  guilty  of  gross  negligence  which  was  the  proximate  cause 
of  Dr.  McDonald's  death,  they  would  return  a  verdict  for  the  plaintiffs, 
without  reference  to  his  negligence.  Another  was,  in  substance,  that  if 
the  company's  servants  were  guilty  of  gross  negligence  causing  the  death, 
then  the  negligence  of  deceased  would  not  defeat  a  recovery,  unless  it  was 
also  gross.  The  other  was  to  the  effect,  that  slight  negligence  on  Dr. 
McDonald's  part  would  not  defeat  a  recovery,  provided  the  negligence  of 
the  train  men  was  gross. 

In  reference  to  the  third  special  instruction  requested  on  behalf  of 
plaintiffs,  it  is  to  be  remarked,  that  the  jury  had  been  charged  to  find  for 
the  defendant  in  the  event  they  found  that  Dr.  McDonald  was  guilty  of 
ordinary  negligence,  although  the  negligence  of  the  company's  servants 
was  gross.  They  were  not  warranted  by  the  instructions  in  finding  for 
the  defendant  on  account  of  slight  negligence  on  part  of  the  deceased, 
provided  the  evidence  otherwise  justified  a  recovery  b}'  the  plaintiffs. 
Therefore  the  third  special  instruction  was  unnecessary,  and  it  was  not 
error  to  refuse  it. 
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The  question,  then,  is  whether  the  ordinary  negligence  of  the  plaintiff 
will  defeat  a  recovery,  when  the  negligence  of  the  defendant  contributing 
to  the  injury  is  gross.  In  Railway  v.  Garcia,  75  Texas,  591,  it  is  said: 
"The  effect  of  contributory  negligence  on  plaintiffs'  right  to  recover  has 
been  recognized  in  all  cases  passed  upon  by  this  court  in  which  it  was 
involved,  and  the  rule  fixing  liability  or  denying  it  on  the  basis  of  com- 
parative negligence  has  been  condemned."  But  it  seems  to  us,  that  the 
doctrine  here  invoked  on  behalf  of  the  plaintiffs  is  the  rule  of  compara- 
tive negligence  in  its  simplest  form.  That  rule  is  defined  by  Shearman 
&  Redfield  as  follows:  "The  true  rule  of  comparative  negligence  must 
be,  that  if  the  defendant  has  been  guilty  of  gross  negligence,  and  the 
plaintiff  guilty  only  of  such  ordinary  negligence  as,  when  compared  with 
the  negligence  of  the  defendant,  might  be  called  slight,  though  not  slight 
when  considered  by  itself  alone,  the  plaintiff  may  recover.**  1  Shearm.  <fe 
Redf.  on  Neg.,  sec.  102.  The  following  is  to  the  same  effect:  "  Reduced 
to  a  canon,  it  amounts  to  this:  Slight  negligence  on  the  part  of  a  plaint- 
iff, although  never  so  much  contributory  negligence,  is  not  a  defense  to 
gross  negligence  on  part  of  the  defendant."  Beach  on  Con.  Neg.,  sec. 
25;  see,  also,  Pierce  on  Rys.,  328;  Patt.  Ry.  Ace.  Law,  59;  Bish.  on  Non- 
Con.  Law,  sec.  471. 

This  is  the  doctrine  of  the  Supreme  Court  of  Illinois,  and  has  been 
recognized  in  a  modified  form  in  Georgia  and  Tennessee.  The  text  writ- 
ers generally  agree,  that  it  is  not  now  recognized  as  the  law  in  the  courts 
of  any  other  State,  or  of  the  United  States  or  of  England.  They  also  lay 
it  down  as  an  exceptional  and  unsound  rule.  There  is  an  overwhelming 
weight  of  judicial  authority  against  it. 

The  only  case  in  this  court  which  apparently  recognizes  the  doctrine  is 
Railway  v.  Rushing,  69  Texas,  317.  There  the  court  had  charged  the 
jury,  in  effect,  that  the  plaintiff  could  recover  if  he  "  was  only  guilty  of 
slight  negligence  and  the  defendant's  servants  were  guilty  of  gross  neg- 
ligence." In  the  opinion  the  court  say:  "  It  is  not  complained  that  this 
charge  is  not  good  law,  but  that  the  facts  did  not  warrant  its  being  given, 
there  being  no  proof  that  the  defendant's  servants  or  employes  were  guilty 
of  wanton  recklessness  or  gi'oss  negligence."  The  opinion  then  proceeds  to 
show  that  there  was  evidence  of  gross  negligence,  and  nowhere  discusses 
the  legal  propositions  announced  in  the  charge.  That  proposition  was, 
however,  not  erroneous,  because  if  the  plaintiff's  negligence  was  only 
slight,  that  is  to  say,  if  he  was  not  guilt}'^  of  ordinary  negligence,  he  was 
entitled  to  recover,  provided  the  servants  of  defendant  had  been  guilty 
of  negligence,  either  gross  or  ordinary. 

The  doctrine,  that  any  degree  of  negligence  which  may  be  gross  on 
part  of  a  defendant  will  enable  a  plaintiff  to  recover,  notwithstanding  his 
own  negligence,  is  unsound  in  principle.  The  damages  allowed  by  law 
for  a  wrong  negligently  inflicted  are  given,  except  in  peculiar  cases,  as  a 
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compensation,  and  not  as  a  punishment  for  the  injury.  Where  the 
plaintifiTs  own  negligent  conduct  has  contributed  to  the  injui'y — that  is 
to  say,  where  but  for  his  own  negligence,  the  damage  would  not  have  oc- 
curred— to  allow  him  compensation  for  his  loss  would  be  to  compensate  him 
for  his  own  negligent  misconduct.  It  is  true,  that  in  case  of  gross  negli* 
gence  exemplary  damages  may  be  allowed;  but  the  rule  in  this  State  is, 
that  where  there  is  no  actual  damage,  exemplary  damages  can  not  be  re- 
covered. 

But  there  are  cases  in  which  a  plaintiff  who  is  chargeable  with  concur- 
ring negligence  may  still  recover.  If,  for  example,  the  servants  of  a  rail- 
road company  discover  a  trespasser  upon  the  track,  they  must  use  all  rea- 
sonable precautions  to  avoid  injuring  him;  and  it  may  be  also,  that  where 
it  is  their  duty  to  keep  a  lookout  for  persons  upon  the  track,  and  when 
if  this  duty  had  been  performed  one  passing  along  it  would  have  been 
discovered  in  time  to  have  warned  him  or  to  have  stopped  the  train,  and 
this  duty  has  not  been  performed,  and  the  trespasser  has  been  run  over 
and  injured,  the  company  will  be  liable  to  respond  in  damages. 

The  negligence  or  trespass  of  a  peraon  does  not  place  him  beyond  the 
protection  of  the  law,  and  does  not  excuse  another  for  the  failure  to  exer- 
cise care  to  avoid  injuring  him;  much  less  does  it  justify  a  willful  injury. 
In  such  a  case,  although  the  negligence  of  the  plaintiff,  in  one  sense  at 
least,  contributes  to  the  injury,  the  negligence  of  the  defendant  intervenes 
between  the  plaintiff's  negligence  and  the  result,  and  becomes  the  proxi- 
mate cause  of  the  injury.  As  some  of  the  authorities  put  it,  the  plaintiff's 
negligence  in  such  cases  becomes  the  condition  and  not  the  efficient  cause 
of  the  accident. 

The  leading  case  upon  this  subject  is  Davis  v.  Mann,  10  M.  <fe  W.,  546, 
**  where  the  plaintiff,  having  fettered  the  legs  of  his  donkey,  had  turned 
him  out  into  the  public  highway  to  graze,  and  while  there  the  defendant, 
driving  recklessly,  ran  over  "  and  injured  the  animal.  The  plaintiff  was 
held  entitled  to  recovery.  The  decision  is  correct,  and  the  rule  is  now 
the  accepted  law,  though  the  case  seems  to  have  given  rise  to  some  con- 
fusion in  determining  later  cases. 

But  in  connection  with  the  doctrine  just  announced,  it  has  been  laid 
down,  that  **  when  contributory  negligence  is  relied  on  as  a  defense  to  an 
action  to  recover  damages  for  personal  injuries,  if  it  be  shown  that  they 
were  inflicted  recklessly,  wantonly,  or  intentionally,  such  defense  is 
vitiated  and  overcome."  2  Wood's  Ry.  Law,  1268.  The  author  adds: 
"  But  in  order  to  avoid  the  defense  of  contributory  negligence,  it  is  not 
necessary  that  the  wrongful  act  of  the  defendant,  its  agents,  or  servants 
should  be  wanton  and  intentional."  Citing  Cook  v.  Railway,  67  Ala., 
533;  Tanner  v.  Railway,  60  Ala.,  621.  In  both  the  cases  cited,  the  ser- 
vants of  the  respective  defendants  discovered  the  persons  injured  upon 
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the  track  in  time  to  have  avoided  passing  over  them.  They  oome  strictly 
under  the  rule  of  Davis  v.  Mann,  supra. 

Judge  Cooley  says:  "  Where  the  conduct  of  the  defendant  is  wanton 
and  willful,  or  where  it  indicates  that  degree  of  indifference  to  rights  of 
others  which  may  be  justly  characterized  as  recklessness,  the  doctrine  of 
contributory  negligence  has  no  place  whatever,  and  the  defendant  is  re- 
sponsible for  the  injury  he  inflicts,  irrespective  of  the  fault  which  placed 
the  plaintiff  in  the  way  of  such  injury."  Cool,  on  Torts,  2  ed.,  810. 
When  the  numerous  authorities  which  the  author  cites  are  examined,  they 
are  found  in  the  main  to  be  cases  in  which  the  defendant  or  his  servants 
discovered  the  injured  party  in  time  to  avoid  the  injury,  or  in  which  they 
ought  to  have  discovered  him.  They  do  not  support  the  doctrine  that 
in  every  case  of  gross  negligence  the  injured  party  may  indemnify  him- 
self at  the  expense  of  the  defendant,  although  by  the  use  of  ordinary  care 
he  could  have  avoided  the  injury. 

That  contributory  negligence  is  no  defense  to  an  injury  intentionally 
inflicted  is  clear.  One  who  beats  another  can  not  urge  the  defense  that 
the  plaintiff  might  have  escaped  the  battery  by  running  away.  The  words 
"  wanton*'  and  "reckless,"  as  applied  to  this  class  of  cases,  seem  to  us 
to  be  somewhat  indefinite  in  their  meaning.  If  they  are  intended  to  ap- 
ply to  a  case  in  which  the  defendant  sees  the  danger  of  the  plaintiff  in 
time  to  prevent  his  injury,  and  takes  no  steps  to  prevent  it,  we  fully  con- 
cur in  the  proposition,  that  the  fact  that  the  plaintiff  negligently  placed 
himself  in  position  to  be  injured  is  not  a  defense  to  the  action.  Such  is 
not  the  case  before  us.  Dr.  McDonald  stepped  upon  the  track  of  the  rail- 
road immediately  in  front  of  the  engine,  and  in  very  close  proximity  to 
it,  as  is  shown  by  the  fact  that  he  was  thrown  off  on  the  side  upon  which 
he  entered  the  roadbed.  It  was  an  act  of  negligence  which  the  engineer 
could  hardly  have  anticipated,  even  if  he  had  been  on  the  lookout  and 
had  discovered  him  running  along  the  track. 

We  think  the  court  did  not  err  in  its  instruction  in  reference  to  con- 
tributory negligence;  nor  do  we  think  there  was  error  in  refusing  the  re- 
quested charges  on  the  same  subject. 

It  is  assigned  that  it  was  error  to  fail  to  charge  the  jury  as  to  the  duty 
of  the  defendant's  servants  to  do  what  they  reasonably  could  to  avoid 
injury  to  Dr.  McDonald  after  his  danger  was  discovered,  or  by  the  use  of 
ordinary  diligence  might  have  been  discovered.  A  mere  failure  to  give 
an  instruction,  when  no  request  has  been  made  for  it,  is  not  error. 

Whether  or  not  the  verdict  of  the  jury  was  contrary  to  the  evidence  is 
a  question  of  fact,  which  we  have  no  power  to  determine. 

The  ruling  of  the  Court  of  Civil  Appeals  in  this  case  is  in  conflict  with 
the  ruling  of  the  Court  of  Civil  Appeals  for  the  First  Supreme  Judicial 
District  upon  the  question  of  contributory  negligence,  as  is  shown  by  the 
case  of  Railway  v.  Brown,  2  Texas  Civil  Appeals,  281.     For  this  reason 
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this  court  has  jurisdiction  to  hear  and  determine  the  cause,  notwithstand- 
ing the  judgment  was  revei'sed  and  the  cause  was  remanded  by  the  judg- 
ment of  the  intermediate  court. 

We  find  no  error  in  the  judgment  of  the  District  Court  of  Williamson 
County,  and  therefore  the  judgment  of  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  is  reversed  and  the  judgment  of  the  Dis- 
trict Court  is  affirmed. 

Delivered  June  8,  1893. 


MoLLiE  Terry  Shtih  et  al.  v.  Mildred  N.  Crosby  et  al. 

No.  29. 

1.  Desoriptioii^Ijevy  and  Sale  of  Land. 

A  levy  upon  *'all  the  right,  title,  and  interest  of  the  defendant,  J.  May- 
rant  Smith,  in  and  to  league  number  6,  Galveston  County,  originally 
granted  to  Samuel  C.  Bundick,  and  known  as  Virginia  Point  league," 
was  followed  by  sale  and  sherilTs  deed  for  same.  Heldj  to  pass  the 
title  to  the  purchaser  to  the  land  owned  by  said  defendant  in  said 
league,  although  it  was  but  an  undivided  interest  in  a  part  of  the 
league  allotted  in  partition  to  defendant  Smith  and  another.  The 
decree  of  partition  was  not  recorded  until  after  the  sheriff  sale 17 

2.  All  the  Riffht,  Title,  and  Interest. 

A  levy  and  sale  of  the  right,  title,  and  interest  of  the  defendant  in  ex- 
ecution operates  as  a  conveyance  of  the  land  levied  on,  to  the  extent 
of  the  ownership  of  the  defendant 18 

3.  Description— Sales  Under  Execution. 

The  rule  that  in  sales  under  execution  and  in  like  sales  the  land  sold 
must  be  designated  with  reasonable  certainty,  is  as  fully  recognized 
in  this  State  as  elsewhere 19 

4.  Undesigrnated  Part  of  Larger  Tract— Sheriff  Sale. 

It  has  been  held  that  a  sale  by  a  sheriff  of  an  undesignated  part  of  a 
larger  tract  of  land,  there  being  no  means  of  distinguishing  the  part 
sold  from  the  residue,  is  void.  In  such  cases  no  desiTiptlon  of  the 
land  was  given  to  which  extrinsic  evidence  might  be  applied  with 
safety  for  the  purpose  of  locating  it  upon  the  ground.  In  such  cases, 
to  admit  extrinsic  evidence  to  show  the  unexpressed  intention  of  the 
officer,  would  be  to  make  that  operative  as  a  conveyance  instead  of 

the  deed 19 

6.  Extrinsic  Evidence  to  Identify  Land  Sold. 

That  extrinsic  evidence  may  be  introduced  to  locate  and  identify  land 
passing  by  a  sheriflTs  deed  containing  an  accurate  but  general  descrip- 
tion, is  recognized  by  this  court.    The  rule  applies  to  sheriffs^  sales, 

as  to  conveyances  executed  by  the  owner 19 

6.  Sufficient  Description  in  Levy  and  Sheriff's  Deed. 

The  law  does  not  require  in  such  sales  that  the  description  must  be 
such  that  the  land  may  be  identified  by  inspection  of  the  levy  and 
deed.    If  the  description  be  general,  but  sufficiently  accurate  to  enable 
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parties  to  Identify  the  land  levied  upon  and  conveyed  by  the  use  of 
such  means  as  would  be  admissible  in  a  oourt  of  justice  for  Uiat  pur- 
pose, then  the  description  should  be  deemed  sufficient 21 

7.  Begristration  of  Muniments  of  Title. 

The  law  contemplates  that  the  owner  of  land  will  place  evidence  of 
right  on  record,  so  that  all  persons  dealing  with  it  may  know  how  the 
title  stands,  and  a  failure  to  record  may  result  in  loss  to  the  owner,  if 
the  laud  pass  into  the  hands  of  an  innocent  purchaser 22 

8.  Advertisement  of  Sheriffs'  Sales. 

The  purpose  of  advertisements  of  sheriffs'  sales  is  not  solely  to  give 
notice  of  the  time  and  place  the  sale  wiU  be  made,  but  also  to  afford 
persons  desiring  to  purchase  an  opportunity  to  examine  the  title,  and 
to  determine  for  themselves  what  land,  or  interest  in  land,  they  can 
acquire  by  a  purchase 23 

This  case  reached  the  Supreme  Court  on  a  certificate  of  dissent,  certi- 
fied by  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  appeal 
from  Galveston  County. 

Roheri  G.  Street  filed  an  argument  for  appellants,  citing:  Wofford  v. 
McKenna,  23  Texas,  36;  Pfelffer  <fe  Co.  v.  Lindsay,  66  Texas,  124;  Norris 
V.  Hunt,  51  Texas,  609;  Donnebaum  v.  Tinsley,  54  Texas,  362;  Wooters 
V.  Arledge,  54  Texas,  396;  Waters  v.  Spofford,  58  Texas,  124;  Meuley 
V.  Zeigler,  23  Texas,  88;  Rogera  v.  Bradford,  56  Texas,  630;  Jackson  v. 
Roosevelt,  13  Johns.,  102;  Jackson  v.  Delaney,  11  Johns.,  373;  Jackson 
V.  Delaney,  13  Johns.,  551;  Simons  v.  Cotton,  2  Caine,  61;  Paine  v. 
Webster,  1  Vt,  101;  Arms  v.  Bent,  1  Vt.,  319;  Brown  v.  Dickson,  2 
Humph.,  395;  Waters  v.  Duvall,  6  Gill.  &  Johns.,  76;  Gault  v.  Wood- 
bridge,  4  McLean,  329;  Blackw.  on  Tax  Titles,  125;  Rev.  Stats.,  arts. 
177,  2288. 

Scott,  Levy  &  Smith  also  filed  argument  for  appellants,  citing:  Reddick 
v.  Williams,  5  S.  W.  Rep.,  375;  Sanger  v.  Trammell,  66  Texas,  361; 
Pfelffer  v.  Lindsay,  66  Texas,  124;  Freem.  on  Ex.,  sec.  280. 

Willie,  Campbell  &  Balltnger,  for  appellees,  in  an  argument,  cited: 
Wilson  V.  Smith,  50  Texas,  369;  Kingston  v.  Pickins,  46  Texas,  99; 
Giddings  v.  Day,  .84  Texas,  605;  Overand  v.  Menczer,  83  Texas,  123; 
Thornton  v.  Murray,  50  Texas,  161;  Hooper  v.  Hall,  30  Texas,  154;  Cox 
V.  Hart,  145  U.  S.,  387;  Dodge  v.  Walley,  23  CaL,  225;  Swan  v.  Parker, 
7  Yerg.,  490;  McLean  v.  Paul,  5  Iredell  (Law),  22;  Rev.  Stats.,  arts. 
2316,  4340. 

STAYTON,  Chief  Justice. — ^The  adverse  pai*ties  claim  through  J. 
Mayrant  Smith,  and  if  the  sheriff's  sale  passed  his  interest  in  the  Ban« 
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dick  league,  then  appellant  has  no  right,  for  she  claims  through  a  con« 
yeyance  made  by  him  since  the  sale  by  the  sheriff  was  consummated. 

The  ancestor  of  J.  Mayrant  Smith,  defendant  in  execution,  owned  an 
undivided  interest  in  the  Samuel  C.  Bundick  league,  which  was  parti- 
tioned through  a  decree  of  the  District  Court  for  Galveston  County,  prior 
to  the  levy  and  sale  under  execution  through  which  appellees  claim,  but 
the  decree  partitioning  the  land  was  not  recorded  until  long  after  the 
sheriff's  sale. 

By  the  partition  decree  a  particular  part  of  the  league  was  set  apart  to 
J.  Mayrant  Smith  and  coheir,  and  under  this  state  of  facts  it  is  contended 
that  the  levy,  sale,  and  sheriff's  deed  did  not  pass  to  the  purchaser  his 
interest  in  the  league. 

The  levy  endorsed  on  the  execution,  in  so  far  as  it  described  the 
land,  was  as  foHows:  ^^AU  the  right,  title,  and  interest  of  the  defend- 
ant, J.  Mayrant  Smith,  in  and  to  league  number  6,  Galveston  County, 
originally  granted  to  Samuel  C.  Bundick,  and  known  as  Virginia  Point 
league." 

The  advertisement  under  which  the  sale  was  made  was  not  produced, 
but  the  description  of  the  land  contained  in  the  sheriff's  deed,  under  which 
appellees  claim,  was  the  same  the  levy  endorsed. 

It  is  not  claimed  that  the  description  of  the  league  was  in  any  respect 
uncertain  or  inaccurate;  but  it  is  contended  that  the  levy,  sale,  and  deed, 
for  want  of  more  particular  description  of  parts  sold,  did  not  pass  title  to 
the  purchaser  to  any  part  of  the  league  owned  by  defendant  in  execution. 

In  the  absence  of  evidence  to  the  contrary,  it  must  be  taken  as  true 
that  the  sheriff  took  the  necessary  steps  required  by  law  to  make  a  valid 
sale,  and  did  sell  all  he  was  authorized  by  the  levy  to  sell. 

It  seems  to  be  contended,  that  the  words  '*  all  the  right,  title,  and  in- 
terest of  the  defendant"  in  and  to  the  league  of  land  described  in  the 
levy  and  sheriff's  deed  should  not  be  given  the  same  effect  as  would  words 
declaring  expressly  that  the  land  itself  was  levied  upon,  sold,  and  con- 
veyed; but  we  can  not  concur  in  this. 

The  words,  as  descriptive  of  the  estate  and  quantity  of  land  levied 
upon,  sold,  and  conveyed,  must  be  given  the  same  effect  as  would  be 
given  to  them  in  a  conveyance  voluntarily  executed  by  an  owner  or 
claimant  of  land. 

Nearly  three  centuries  ago  it  was  said:  ^^  If  a  man  be  seized  of  land  in 
fee  simple  or  for  life,  or  have  an  estate  in  it  for  years,  by  statute  mer- 
chant, staple,  elegit,  or  the  like,  and  he  grant  all  his  estate,  or  all  his 
right,  or  all  his  title,  or  all  his  interest  of  and  in  the  land,  by  this  grant 
all  his  estate  and  as  much  as  he  is  able  to  gi*ant,  doth  pass."  Shep.  Touch., 
98;  Elphlnstone  on  Interpretation  of  Deeds,  205. 

This  is  one  of  the  fixed  rules  regulating  conveyances. 
Vol.  LXXXVI.  Sup.— 2 
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When  an  owner  of  land,  whatsoever  his  estate  may  be,  conveys  "  all  his 
right"  therein,  he  passes  to  the  person  to  whom  the  conveyance  is  made 
the  same  right  he  held,  as  fully  as  could  he  by  words  which  in  terms 
purported  to  convey  the  land.  Conveyance  of  right  in  and  to  property 
necessarily  transfers  the  property,  in  so  far  as  owned  by  the  pei-son  mak- 
ing the  conveyance. 

When  the  owner  of  land  conveys  ''all  his  title"  in  and  to  it,  he  nec- 
essarily brings  about  the  same  result.  When  he  conveys  his  '*  interest'* 
in  and  to  land,  he  transfera  whatever  ownership  he  has,  measured  by  estate 
and  area  of  interest. 

For  a  long  time  past,  from  solicitude  to  use  words  that  would  embrace 
every  conceivable  interest  in  lands,  it  has  been  usual  to  convey  "all  the 
right,  title,  and  interest  in  and  to"  land  described  in  a  deed;  and  when 
such  words  are  used,  without  other  words  limiting  their  effect,  tliey  must 
be  held  to  convey  the  land  as  fully  as  was  it  owned  by  the  maker  of  the 
deed. 

If  he  owned  the  entire  tract  described  in  the  deed  in  fee  simple,  that 
passes  to  his  vendee.  If  he  owned  a  less  estate  in  the  entire  tract,  that 
passes.  If  he  owned  in  fee  simple  or  lesser  estate  only  a  part  of  the  tract 
described,  whatever  he  owned  passes.  If  he  owned  an  undivided  interest 
in  the  whole  tract  described,  or  only  in  a  part  of  it,  that  which  he  owned 
will  pass. 

The  same  rule  applies  to  levies,  sales,  and  conveyances  made  by  sher- 
iffs in  obedience  to  executions,  unless  there  be  some  rule  of  law  making 
them  exceptions. 

In  Brown  v.  Smith,  7  B.  Munroe,  362,  the  rule  was  thus  announced: 
"  The  objection  made  to  the  terms  of  the  levy  as  being  upon  the  right, 
title,  and  interest  of  Johnson  in  the  land,  and  not  upon  the  land  itself, 
is  untenable.  The  distinction  is  but  nominal,  and  has  been  too  frequently 
disregarded  in  making  levies  and  sales  for  it  now  to  be  questioned 
whether  a  levy  and  sale  in  either  mode  is  not  sufficient,  with  the  sheriff's 
deed,  to  pass  to  the  purchaser  such  title  as  the  defendant  had  subject  to 
execution."  The  same  ruling  was  made  in  Humphreys'  Executor  v. 
Wade,  84  Kentucky,  400. 

In  Woodward  v.  Sartwell,  129  Massachusetts,  214,  attachment  was 
levied  on  '*  all  the  right,  title,  and  interest"  of  the  defendant  in  a  tract 
of  land,  and  it  was  held  to  be  valid. 

The  court  said:  "  The  land  itself  may  be  conveyed,  or  the  right,  title, 
and  interest  of  the  debtor  in  the  same  may  be  conveyed;  and  if  the  latter 
form  of  deed  is  used  by  the  officer,  such  estate  as  the  debtor  had  in  the 
premises  at  the  time  of  the  attachment  would  pass.  *  »  ♦  The  deed 
to  the  purchaser  recites  the  attachment,  the  seizure,  the  notices,  and  the 
sale,  and  conve3's  '  the  right,  title,  and  interest  which  the  said  Wales  L. 
Egerton  had  at  the  time  when  the  same  was  attached  as  aforesaid  in  and 
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to  the  following  described  real  estate.'  We  are  of  opinion  that  this  was 
a  sufficient  deed  to  the  premises.  It  was  sufficient  to  describe  what  was 
to  be  sold — ^the  right,  title,  and  interest  of  W.  L.  Egerton  on  the  day  of 
the  attachment;  and  the  deed  of  the  same  conveyed  that  which  was  at- 
tached." 

In  Vilas  v.  Reynolds,  6  Wisconsin,  229,  the  levy  of  an  execution  on 
land  was  upon  the  "  right  and  interest"  of  the  defendant,  which  was  held 
to  be  sufficient. 

The  same  ruling  was  made  in  Millett  v.  Blake,  81  Maine,  531;  same 
case,  10  American  State  Reports,  275;  Parks  v.  Watson,  29  Missouri,  108; 
Lewis  V.  Chapman,  59  Missouri,  381;  McLaughlin  v.  Shields,  121  Penn- 
sylvania State,  287;  Swan  v.  Parker,  7  Yerger,  490. 

The  statute  provides,  "  When  a  sale  has  been  made,  and  the  terms  thereof 
complied  with,  the  officer  shall  execute  and  deliver  to  the  purchaser  a  con- 
veyance of  all  the  right,  title,  interest,  and  claim  which  the  defendant  in 
execution  had  in  and  to  the  property  sold."     Rev.  Stats.,  art.  2316. 

The  word  "claim"  does  not  add  anything  to  the  certainty  or  extent 
of  a  levy,  or  to  a  conveyance  made  in  pursuance  of  a  sale  made  under  it. 
The  rule,  that  in  sales  under  execution  and  in  like  sales,  the  land  sold 
must  be  designated  with  reasonable  certainty,  is  as  fully  recognized  in 
this  State  as  elsewhere;  but  there  may  be  a  seeming  conflict  in  the  deci- 
sions made  in  the  different  States  as  to  what  amounts  to  a  sufficient  desig- 
nation. 

It  has  been  held  that  a  sale  by  a  sheriff  of  an  undesignated  part  of  a 
larger  tract  of  land,  there  being  no  means  of  distinguishing  the  part  sold 
from  the  residue,  is  void.  Among  the  cases  so  holding  are  the  follow- 
ing: Wofford  V.  McKinna,  23  Texas,  36;  Norris  v.  Hunt,  51  Texas,  609; 
Wooters  v.  Arledge,  54  Texas,  395;  Pfeiffer  v.  Lindsay,  66  Texas,  123. 

In  these  and  like  cases  no  description  of  the  land  was  given  to  which 
with  safety  might  extrinsic  evidence  be  applied  for  the  purpose  of  locate 
log  it  upon  the  ground. 

In  that  class  of  cases  extrinsic  evidence  could  not  be  received,  simply 
because  there  is  no  general  yet  accurate  designation  of  the  land  given  in 
the  levy  and  deed  by  which  extrinsic  evidence  must  be  controlled.  In 
such  cases,  to  admit  extrinsic  evidence  to  show  the  unexpressed  intention 
of  the  officer,  would  be  to  make  that  operative  as  a  conveyance  instead 
of  the  deed. 

In  Wilson  v.  Smith,  50  Texas,  365,  the  levy  and  conveyance  were  on. 
and  of  "160  acres  of  land,  being  a  part  of  the  homestead  tract  of  said 
James  Bankston,  exclusive  of  200  acres  exempt  by  law."  The  homestead 
tract  embraced  about  360  acres  of  land,  but  the  exempt  200  acres  had  not 
l)een  designated. 

The  levy  and  conveyance  were  held  not  to  be  void.  "  It  was  not  a 
8ale  of  so  many  acres  out  of  a  larger  tract,  with  no  means  of  fixing  or  lo- 
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eating  the  land  sold,  then  or  afterwards;  but  was  a  sale  of  that  part  of 
the  tract  remaining  after  the  homestead  was  laid  off." 

That  extrinsic  evidence  may  be  introduced  to  clearly  locate  and  iden- 
tify land  passing  by  a  sheriff's  deed  containing  an  accurate  but  general 
description,  ought  not  to  be  controverted,  and  is  not  an  open  question  in 
this  court.  Wilson  v.  Smith,  50  Texas,  370;  Giddings  v.  Day,  84  Texas, 
608. 

The  rule  in  this  respect  is  the  same,  whether  the  deed  be  one  executed 
by  a  sheriff  after  a  sale  under  execution,  or  one  voluntarily  executed  by 
the  owner  of  the  land. 

The  sheriff's  levy  and  deed  are  not  ambiguous  in  the  sense  that  there 
is  uncertainty  as  to  the  meaning  of  the  language  used  in  describing  the 
land  levied  upon  and  sold;  for  that  can  have  but  one  meaning,  which  is, 
that  the  sheriff  levied  upon,  sold,  and  conveyed  to  the  purchaser  every 
interest  in  the  league  of  land  described  which  the  defendant  in  execution 
had  at  the  time  the  levy  was  made. 

There  are  a  few  decisions  that  seem  to  sustain  the  proposition  that  a 
levy,  sale,  and  conveyance  made  by  a  sheriff  under  execution  of  the  *'  in- 
terest" of  the  debtor  in  a  tract  of  land  described  will  not  pass  title  to  so 
much  of  the  land  as  he  owned. 

These  decisions  seem  to  stand  not  so  much  upon  the  uncertainty  of  the 
land  levied  upon  and  conveyed,  as  upon  a  rule  of  public  policy  deemed 
necessary  for  the  protection  of  the  right  of  the  debtor. 

In  Whatley  v.  Newsome,  10  Georgia,  74.  the  levy  was  on  *'  all  John 
Whatley's  interest  in  lot  of  land,  number  not  known,  the  place  whereon 
said  Whatley  now  lives."  The  deed  conveyed  "  the  interest  of  John 
Whatley  in  lot  of  land  number  271,  first  district  of  said  county  "  (Macon). 
There  was  no  controversy  as  to  the  lot  on  which  Whatley  lived  being  lot 
number  271,  as  described  in  the  conveyance;  but  it  was  contended  that 
a  levy,  sale,  and  conveyance  of  Whatley's  interest,  without  stating  what 
that  was,  would  not  pass  title. 

In  disposing  of  the  case  the  court  said:  ''  Does  the  sheriff's  deed  suffi- 
ciently describe  the  land,  so  as  to  enable  the  purchaser  to  maintain  eject- 
ment for  its  recovery  ?  We  think  not.  The  interest  only  of  Whatley  in 
the  lot  was  levied  on  and  sold,  and  conveyed  by  the  deed,  without  specify- 
ing what  that  interest  was;  whether  a  mere  possession,  a  term,  a  fee,  a 
succession,  remainder,  or  any  other  estate,  or  whether  in  the  whole  or  a 
part  only  of  the  land.  Upon  principle  and  policy,  as  well  as  authority, 
we  are  clear  that  this  defect  is  fatal." 

After  stating  that  a  debtor's  interest  might  be  sold  under  execution, 
the  court  said:  ''  When  the  attempt  is  made  to  levy  and  sell  that  inter- 
est, should  it  not  be  described  in  such  a  way  as  that  the  creditor,  debtor, 
and  the  public  may  all  be  notified  what  it  is  that  is  selling.^" 
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That  decision  was  followed  in  another  case,  in  which  the  levy  was  upon 
**  a  certain  and  all  of  the  interest"  of  the  defendant  in  execution  in  a  lot 
described.     Williams  v.  Baynes,  84  Ga.,  116. 

The  case  of  Jackson  v.  Rosevelt,  13  Johnson,  97,  is  cited  as  authority  in 
the  first  of  the  decisions  above  noticed.  In  that  case,  it  appeared  that  a 
large  tract  of  land  extending  over  several  counties  was  granted  to  some 
proprietors  of  what  was  known  as  the  "  Hardenburg  Patent."  This  land 
was  subdivided  time  and  again  between  the  proprietors  and  their  descend- 
ants, when,  after  half  a  century  from  the  time  the  grant  was  made,  a  cer- 
tain lot  vested  in  one  of  the  heirs  of  one  of  the  original  proprietors,  who 
died  leaving  five  children,  against  two  of  whom  a  judgment  was  rendered. 
Execution  issued  under  that  judgment  was  levied,  but  the  form  of  the 
levy  does  not  appear. 

In  the  sheriff's  deed  the  land  was  described  as  ''all  the  lands  and  tene- 
ments of  Elizabeth  Ellis  and  Sarah  Van  Kleeck,  heirs  and  devisees  of 
Laurence  Van  Kleeck,  situated,  lying,  and  being  in  the  patent  commonly 
called  and  known  by  the  name  of  the  Hardenburg  Patent." 

Partition,  before  referred  to,  was  confirmed  by  an  act  of  the  Legisla- 
ture, had  been  filed  in  the  office  of  the  Secretai'y  of  State,  and  was  shown 
to  have  been  of  great  notoriety.  The  sheriff's  sale  and  conveyance  were 
held  inoperative  for  want  of  sufficient  description  of  the  land. 

That  was  an  extreme  case;  and  in  view  of  its  facts  it  may  be  that  each 
of  the  subdivisions,  or,  as  they  were  termed,  lots,  should  have  been 
deemed  separate  tracts  of  land  as  fully  as  though  each  had  passed  from 
the  government  as  a  separate  grant. 

The  case  of  Jackson  v.  De  Lancy  is  referred  to  in  support  of  the  rule 
announced  in  Whatley  v.  Newsome,  but  it  has  no  bearing  on  the  ques- 
tion. In  that  case  the  sheriff  seized  and  sold  two  separate  tracts  of  land, 
for  each  of  which  a  certain  sum  was  bid  and  paid,  and  these  were  con- 
veyed to  the  purchaser;  but  the  sheriff's  deed  went  further,  and  under- 
took to  convey  *'  all  other  the  lands,  tenements,  and  hereditaments  whereof 
the  said  William,  Earl  of  Sterling,  was  seized  within  the  county  of  Ulster." 

Lands  embraced  within  this  general  description  were  in  controvei-sy,  and 
the  court  simply  held  that  a  sheriff  could  not  pass  title  to  land  he  had 
neither  seized  nor  sold.  In  the  course  of  the  opinion,  however,  it  was 
said,  ''  that  the  sheriff  can  not  sell  any  land  on  execution  but  such  as  the 
creditor  can  enable  him  to  describe  with  reasonable  certainty;"  and  with 
this  statement  no  fault  can  be  found,  for  it  does  not  undertake  to  deter- 
mine what  would  be  such  reasonable  certainty. 

The  law  does  not  require  that  in  such  sales  the  description  must  be  such 
that  the  land  may  be  identified  by  inspection  of  the  levy  and  deed;  and 
if  the  description  be  general,  but  sufficiently  accurate  to  enable  parties  to 
identify  the  land  levied  upon  and  conveyed,  by  the  use  of  such  means  as 
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would  be  admissible  in  a  court  of  justice  for  that  purpose,  then  the  de- 
scription should  be  deemed  sufficient. 

In  one  of  the  cases  referred  to  it  is  said,  that  the  description  must  be 
such  "as  that  the  creditor,  debtor,  and  the  public  may  all  be  notified 
what  it  is  that  is  selling.'*  In  another,  that  the  officer  must  ^'  so  locate 
the  lands  as  to  afford  means  to  the  bystanders  and  bidders  of  informing 
themselves  as  to  the  value; "  while  in  another  it  is  said,  that  **  the  policy 
of  the  law  requires  not  that  there  should  exist  the  means  of  showing  at 
some  future  time  what  is  otherwise  indefinite  and  uncertain,  but  that  atT 
the  time  of  sale  it  should  be  within  the  power  of  all  who  are  by  the  notice 
invited  to  become  bidders  to  know  what  was  offered,  and  that  it  should 
not  be  left  to  be  surmised  or  guessed  at  some  future  time  as  to  what  the 
officer  intended  to  sell."     Hellick  v.  Morrill,  37  Minn.,  254. 

If  the  general  description  given  be  accurate,  and  such  that,  following 
and  applying  it,  purchasers,  by  the  use  of  that  diligence  and  care  usually 
exercised  in  examining  title  and  ascertaining  the  value  of  land  they  con- 
template purchasing,  may  ascertain  what  particular  land  or  interest  in  it 
is  offered  for  sale,  can  it  be  said  that  such  persons  have  not  present  means 
of  knowing  what  is  offered  for  sale  ? 

Can  it  be  said,  when  land  or  interest  in  it  is  so  described,  that  bidders 
have  not  means  of  informing  themselves  of  its  value  ? 

When  so  described,  can  it  be  said  that  creditor,  debtor,  and  the  public 
are  not  notified  of  what  is  to  be  sold  ? 

If  we  decide  this  case  upon  the  weight  of  authority,  we  must  hold,  that 
under  the  description  of  ''  right,  title,  and  interest"  in  the  league  of  land 
passed  every  interest  held  by  the  defendant  in  execution. 

If  we  decide  in  accordance  with  reason,  keeping  in  view  the  right  of  debt- 
ors to  have  their  property  fairly  sold,  of  purchasers  to  know  what  they 
are  buying,  and  also  the  right  of  creditors  to  subject  the  debtor's  property 
to  sale  in  payment  of  his  debts,  we  are  forced  to  the  same  conclusion. 

The  impropriety  of  requiring  a  creditor  to  so  describe  a  tract  of  land 
or  interest  in  it  owned  by  the  debtor,  that  its  locality  or  the  interest 
therein  may  be  determined  from  that  description  alone,  is  well  illustrated 
by  the  facts  in  this  case. 

The  law  contemplates  that  the  owners  of  land  will  place  evidence  of 
right  on  record,  so  that  all  persons  dealing  with  it  may  know  how  the 
title  stands;  and  the  failure  to  record  may  result  in  loss  to  the  owner  if 
the  land  passes  into  the  hands  of  an  innocent  purchaser. 

A  person  desiring  to  know  what,  if  any,  interest  J.  Mayrant  Smith  had 
in  the  league  of  land  described  in  the  levy  and  deed,  would  go  to  that 
record  to  ascertain  his  right,  and  that  would  inform  him  that  the  father 
of  J.  Mayrant  Smith  owned  an  undivided  interest  in  the  league,  the  ex- 
tent of  which  might  or  might  not  be  described  by  the  record. 

He  would  then  ascertain  whether  the  father  was  living,  and  finding 
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that  he  was  dead,  would  then  inqaire  who  inherited  his  estate  or  took  it 
by  devise.  If  the  property  was  disposed  of  by  will,  from  that  he  might 
ascertain,  most  frequently,  in  what  proportion  two  or  more  devisees  took 
the  testator's  interest  in  the  land,  or  whether  it  went  only  to  one  person. 

If  he  ascertained  that  the  father  died  intestate,  an  inquiry  would  have 
to  be  made  as  to  the  persons  and  number  of  persons  who  inherited  his 
estate,  and  the  interest  each  one  was  entitled  to. 

From  this  he  would  ascertain  that  J.  Mayrant  Smith  had  an  undivided 
interest  in  the  league;  but  if  he  be  a  creditor  seeking  to  subject  that  in- 
terest to  the  payment  of  his  debt,  must  he  determine  from  his  own  in- 
quiry what  the  interest  of  his  debtor  is,  and  at  his  peril  direct  the  sheriff 
to  levy  on  only  a  specified  undivided  interest  in  the  league  ? 

We  think  not;  for  the  creditor  ought  not  to  be  compelled  to  determine 
at  his  peril,  in  such  a  case,  just  what  the  undivided  interest  of  the  debtor 
is.  If  he  conclude  it  to  be  an  undivided  fourth-interest,  and  it  should  be 
so  levied  upon  and  sold,  and  it  should  afterwards  appear  that  the  debtor 
owned  an  undivided  half-interest,  what  would  be  the  effect  of  the.sale  ? 

If  such  a  sale  would  pass  the  interest  sold,  it  might  operate  to  the  in- 
jury of  both  debtor  and  creditor,  while  a  sale  of  the  actual  interest  would 
have  been  beneficial  to  the  latter. 

The  record  would  have  shown,  in  connection  with  the  inquiry  as  to 
tiie  death  of  the  father,  that  J.  Mayrant  Smith  owned  an  undivided  in- 
terest in  the  entire  league,  when  in  fact,  by  reason  of  the  partition,  he 
owned  only  an  undivided  interest  in  that  part  of  the  league  given  to  the 
estate  of  the  father  in  partition.  The  decree  by  which  that  partition  was 
made  was  not  recorded  until  after  the  levy  and  conveyance  were  made, 
although  required  by  law  to  be  recorded. 

Under  such  state  of  facts,  was  the  crc^ditor  under  obligation  to  cause 
the  levy  and  sale  to  be  made  only  of  the  undivided  interest  in  the  part 
given  to  the  estate  of  the  father  in  partition  ?  A  rule  that  would  require 
such  a  procedure  would  not  further  the  ends  of  justice,  but  would  en- 
courage debtors  to  withhold  from  record  their  evidence  of  right,  in  order 
tbat  neither  a  creditor  nor  a  sheriff  could  make  or  cause  to  be  made  a 
valid  levy  and  sale  of  real  estate. 

The  debtor  does  not  need  to  be  informed  what  interest  he  has  in  a 
tract  of  land  accurately  described;  he  is  presumed  to  know  the  extent  of 
his  rights  and  its  character;  and  when  all  his  right,  title,  and  interest  in 
a  tract  of  land  suflBciently  described  is  levied  upon,  he  must  take  notice 
that  a  sale  under  that  levy  will  pass  all  the  interest  he  has. 

No  prudent  man,  contemplating  the  purchase  of  land  at  sheriff's  sale 
under  execution,  relies  upon  the  levy  or  proposition  of  the  sheriff  to  sell 
in  determining  what  part  or  interest  in  a  tract  of  land  sufficiently  de- 
scribed in  a  levy  and  offer  to  sell  he  will  acquire  right  to  under  a  pur- 
chase; nor  can  he  claim  that  it  is  the  duty  of  the  creditor  to  exercise  a 
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higher  degree  of  care,  for  his  benefit,  in  directing  the  levy  than  self-in- 
terest will  induce  the  purchaser  to  exercise  for  his  own  protection. 

The  purpose  of  advertisement  is  not  solely  to  give  notice  of  the  time 
and  place  the  sale  will  be  made,  but  is  also  to  afford  persons  desiring  to 
purchase  an  opportunity  to  examine  title  and  to  determine  for  themselves 
what  land  or  interest  in  land  they  can  acquire  by  a  purchase.  As  to  this 
they  do  and  must  rely  upon  their  own  judgments,  based  on  such  inquiry 
as  they  deem  proper  to  make  or  to  cause  to  be  made. 

**  The  policy  of  the  law  does  not  require  courts  to  scrutinize  the  pro- 
ceedings of  a  judicial  sale  with  a  view  to  defeat  them.  On  the  contrary^ 
every  reasonable  intendment  will  be  made  in  their  favor,  so  as  to  secure, 
if  it  can  be  done  consistently  with  legal  rules,  the  object  they  were  in- 
tended to  accomplish."     White  v.  Loving,  93  U.  S.,  514,  523. 

The  certainty  necessary  in  the  levy,  sale,  and  conveyance  of  land  un- 
der execution  is  thus  well  stated:  *'  There  may  not  be  certainty  to  every 
intent,  nor  is  it  necessary  there  should  be  in  such  a  case;  certainty  to  a 
general  intent,  such  as  would  put  the  owner  and  purchasers  upon  in- 
quiry, affording  the  means  of  complete  information,  is  all  that  can  be  ex- 
pected."    Swan  V.  Parker,  7  Yerg.,  493. 

Decisions  may  be  found  in  which  it  was  held,  that  under  a  levy,  sale^ 
and  conveyance  such  as  that  before  us,  title  to  lots  in  a  town  within  the 
^rant  generally  described  would  not  pass;  and  this  is  in  accordance  with 
the  statute  in  force  in  this  State,  which  prescribes,  that  "  if  real  property 
situated  in  any  town  or  city,  taken  in  execution,  consist  of  several  lots, 
tracts,  or  parcels,  each  shall  be  offered  separately,  unless  the  same  be  not 
susceptible  of  a  separate  sale  by  reason  of  the  character  of  the  improve* 
ments  thereon."     Rev.  Stats.,  art.  2305. 

The  statute  further  gives  a  defendant  the  right,  when  lands  not  situated 
in  a  town  or  city  are  taken  in  execution,  if  he  be  the  sole  owner,  to  have 
them  sold  in  lots  upon  conditions  named  in  the  statute.  Rev.  Stats.,  arts. 
2306-2308. 

Neither  these  decisions  nor  statutes  can  have  any  bearing  favorable  to 
the  proposition  made  by  appellants,  to  the  effect  that  no  valid  sale  could 
be  made  of  the  interest  of  the  debtor  in  the  league  unless  it  was  in  terms 
a  sale  of  the  undivided  interest  in  the  part  of  the  league  set  apart  to  his 
father's  estate  by  the  decree  of  partition  made  in  pursuance  of  a  levy  on 
that  interest  in  the  particular  tract. 

The  disposition  made  of  this  case  by  the  Court  of  Civil  Appeals  was 
correct,  and  the  judgment  of  that  court,  as  well  as  of  the  District  Courts 
will  be  affirmed. 

Delivered  June  15,  1893. 

Motion  for  rehearing  refused. 
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Chablotte  T.  Jones  et  al.  v.  J.  B.  Lee  et  al. 
No.  9. 

An  Administrator  in   1852   Had   no  Bight  to  Abandon  a 

Survey  Belonfirinff  to  the  Estate. 
J.  W.  Smith  died  in  1845,  leaving  widow  and  children;  in  1847  the 
widow  was  appointed  administratrix  of  the  estate.  At  his  death, 
Smith  and  Enoch  Jones  owned  in  common  the  Morales  survey  for 
lea^e  and  labor,  in  Frio  County,  located  under  certificate  number  489. 
Prior  to  1852  Jones  and  the  administratrix  lifted  the  certificate  and 
located  it  upon  lands  in  Comal  County.  In  1852  the  administratrix, 
under  orders  of  the  Probate  Court,  sold  to  divers  purchasers  the  Comal 
County  location,  and  Jones  was  purchaser  of  parfr,  the  extent  not  de- 
veloped. In  1861  Jones  obtained,  as  owner,  a  duplicate  of  the  certifi- 
cate 489  and  relocated  it  upon  the  land  covered  by  it  at  the  death  of 
Smith,  and  the  land  was  subsequently  patented  under  this  location. 
In  the  Probate  Court  in  1854,  in  an  application  for  partition,  the  Frio 
County  land  was  allotted  one-half  to  the  estate  of  Smith  and  one-half 
to  Jones.  In  1856,  in  a  suit  for  partition  in  the  District  Court  between 
heirs  of  Smith,  Jones  assenting,  the  decree  of  the  Probate  Court  was 
recognized.  This  action  was  brought  in  1887  by  heirs  of  Smith  against 
heirs  of  Jones  for  one-half  of  the  said  league  and  labor  in  Frio  County. 
Heirs  of  Jones  and  intervenors  asserted  title  by  reason  of  having  bought 
the  Comal  County  survey  upon  which  the  certificate  had  been  located, 
the  tiUe  having  failed ,....! ...  47,48 

Meld:  1 .  The  administratrix  took  the  survey  as  real  estate  as  trus- 
tee, and  she  had  no  power  to  abandon  the  survey  for  purpose  of  relo- 
cating the  certificate 49 

2.  The  certificate  adhering  to  the  Frio  County  survey,  could  not  be 
used  to  secure  land  In  Comal  County,  and  the  attempted  relocation  was 
void,  from  which  results  the  absence  of  any  claim  to  the  land  sold  in 
Comal  County  by  the  administratrix,  and  that  nothing  of  right  in  the 
certificate  passed  to  the  purchasers  at  the  administratrix  sale 49 

3.  The  relocation  in  1861  of  the  land  under  the  duplicate  enured  to 
the  benefit  of  the  Smith  estate  to  the  extent  of  Smith's  interest  therein 

at  his  death 44 

4.  Jones  was  tenant  in  common  with  Smith,  and  his  acts  in  the  mat- 
ter are  considered  as  for  the  benefit  of  the  common  estate  in  the  land . .    45 

5.  The  forfeiture  of  the  original  survey  by  reason  of  failure  to  re- 
turn the  certificate,  with  survey,  to  the  General  Land  Office  on  or  be- 
fore August  31, 1853  (Paschars  Digest,  article  4562),  did  not  validate 
the  attempted  abandonment  of  the  Frio  County  survey  by  the  admin- 
istratrix, made  prior  to  1852,  nor  affect  the  ownership  of  the  certificate.     51 

6.  Jones  and  the  other  purchasers  at  the  sale  of  the  Comal  County 
location  taking  no  interest  in  the  certificate  489,  can  hold  nothing  in 
the  relocation  by  reason  of  their  purchase  of  the  void  claim  to  the 
land  In  Comal  County ;  it  accrued  to  the  original  owners,  Jones  and 
the  Smith  estate 51 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Bexar  County. 
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L.  N,  Walthall^  for  plaintiffs  in  error,  Charlotte  Jones  et  al.,  cited: 
Const.  1845,  art.  4,  sec.  15;  Act  of  1848,  Pasch.  Dig.,  art.  1207;  Rev. 
Stats.,  art.  1337;  Phillipowski  v.  Spencer,  63  Texas,  604;  Horton  v.  Ham- 
ilton, 20  Texas,  610;  Hunt  v.  Butterworth,  21  Texas,  133;  Linn  v. 
Arambould,  55  Texas,  611;  Eastham  y.  Sallis,  60  Texas,  576;  Burnett 
V.  Sullivan,  58  Texas,  535;  Martin  v.  Brown,  62  Texas,  487;  Poor  v. 
Boyce,  12  Texas,  440;  Bartlett  v.  Cocke,  15  Texas,  479;  French  v.  Gre- 
net,  57  Texas,  273;  Howaid  v.  North,  5  Texas,  316;  Hatch  v.  Garza,  7 
Texas,  290;  Teas  v.  McDonald,  13  Texas,  357;  Brown  v.  Lane,  19  Texas, 
207;  Morton  v.  Welborn,  21  Texas,  772;  Andrews  v.  Richardson,  21 
Texas,  296;  Johnson  v.  Caldwell,  38  Texas,  219;  Walker  v.  Lawler,  45 
Texas,  532;  Dufour  ^.  Camfranc,  11  Martin  Rep.,  610;  Bright  v.  Boyd, 
1  Story,  478;  Scott  v.  Dunn,  1  Dev.  <fe  Batt.  Eq.,  426;  Springs  v.  Hanen, 
8  Jones'  Eq.  (N.  C),  95;  Volli's  Heii-s  v.  Fleming's  Heii-s,  29  Mo.,  152; 
City  of  Brenham  v.  Bank,  144  U.  S.,  173. 

A,  II,  Willie^  for  self,  Cleveland,  and  Wurzbach,  intervenors. 

Bobert  Summerlin^  for  Buquor  et  al. ,  intervenors. 

H.  B.  Barnhart^  for  defendants  in  error 

HENRY,  Associate  Justice. — In  this  cause  we  allowed  a  writ  of  error 
to  the  Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial  District 
upon  the  petition  of  the  appellants.  The  suit  was  brought  by  the  appel- 
lees against  the  appellants,  to  establish  their  title  to  an  undivided  one- 
half  interest  in  a  league  and  labor  of  land  on  the  Rio  Frio,  in  Frio  County, 
patented  in  the  name  of  Pedro  Flores  Morales.  The  plaintiflfe  alleged 
that  appellants  own  the  other  one-half  of  said  land,  and  they  prayed  for 
the  partition  thereof. 

The  defendants  pleaded  not  guilty. 

P.  L.  Buquor  and  the  heirs  of  C.  F.  King  intervened  in  the  cause,  al- 
leging that  they  owned  an  undivided  one-half  interest  in  the  original  cer- 
tificate, number  489,  issued  to  the  said  Pedro  Flores  Morales.     They 

specially  pleaded  the  facts  of  their  title,  as  follows:     That  on  the 

day  of  February,  1852,  said  certificate  489  was  located  in  Comal  County, 
covering  the  town  of  New  Braunfels  and  land  adjacent  to  said  town;  that 
subsequently  the  said  Buquor  and  Smith  purchased  "an  interest  in  said 
certificate  and  land,  as  will  more  fully  appear  from  a  deed  herein  filed 
with  and  attached  to  the  depositions  of  P.  L.  Buquor,  marked  exhibit  A, 
and  prayed  to  be  taken  as  a  part  of  this  petition ;' '  that  subsequently  said 
certificate  was  floated  and  relocated  in  Frio  County,  on  the  lands  in  con- 
troversy; that  intervenors  are  by  virtue  of  said  purchase  the  legal  and 
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eqaitable  owners  of  an  undivided  one-half  of  said  lands,  they  having  paid 
the  purchase  money. 

The  plaintiffs  filed  a  general  demurrer,  a  general  denial,  and  a  special 
answer  to  the  petition  of  intervention,  but  the  record  fails  to  show  that 
the  demurrer  was  ever  called  to  the  attention  of  the  court,  or  acted  upon. 

The  special  answer  to  it  alleges,  in  substance,  that  the  claim  of  the  in- 
tervenors  is  based  upon  a  pretended  deed,  executed  by  M.  J.  Lee,  ad- 
ministratrix of  the  estate  of  J.  W.  Smith,  deceased,  in  the  year  1852, 
purporting  to  convey  to  said  Buquor  and  one  King  certain  town  and 
farm  lots  in  Comal  County,  about  where  the  town  of  New  Braunfels  now 
stands;  that  the  purchase  money  was  not  paid;  ''  that  said  land  was  soon 
after  such  sale  lost  to  the  estate  of  said  Smith,  and  by  mutual  agreement 
between  said  administratrix  and  the  purchasei*s  at  said  sale"  it  was  an- 
nulled. 

The  case  was  tried  by  the  judge  without  a  jury,  and  a  decree  was  ren- 
dered in  favor  of  the  plaintiffs  for  one-half  of  the  land,  that  the  inter- 
veners take  nothing,  and  for  partition  between  plaintiffs  and  defendants. 

The  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  District 
Court. 

John  W.  Smith  died  in  1846.  The  Pedro  Flores  Morales  headright 
certificate  was  owned  equally  by  him  and  Enoch  Jones.  It  was  located 
b}'  them  on  the  land  in  controversy.     Plaintiffs  (appellees)  are  the  heirs 

of  the  said  John  W.  Smith.     Enoch  Jones  died  on  the day  of , 

and  the  defendants  in  the  District  Court  (appellants)  are  his  heirs  and 
assignees. 

Maria  Jesusa  Lee,  who  was  the  widow  of  John  W.  Smith,  was  admin- 
istratrix of  his  estate  from  1847  to  1856.  At  some  date  previous  to  the 
4th  day  of  May,  1852,  she  and  the  said  Enoch  Jones  withdrew  the  said 
land  certificate  from  its  location  on  the  land  now  in  controversy,  situated 
in  Frio  County,  and  filed  it  upon  a  portion  of  the  Baron  de  Bastrop  grant 
in  Comal  County. 

On  the  4th  day  of  May,  1852,  the  administratrix,  in  obedience  to  an 
order  of  the  Probate  Court  of  Bexar  County,  sold  the  land  so  located  in 
Comal  Coimty  to  Enoch  Jones  and  Buquor  and  King  and  divers  other 
persons. 

The  Court  of  Civil  Appeals  finds  that  the  purchase  money  of  the  land 
so  sold  to  Enoch  Jones  and  to  Buquor  and  King  was  paid,  and  that  the 
lands  by  them  respectively  purchased  were  conveyed  to  them  by  the  ad- 
ministratrix; the  sales  to  them  having  been  firat  confirmed  by  the  Probate 
Court.  It  appears  that  none  of  the  other  bidders  at  said  sale  complied 
with  the  terms  of  sale  or  received  conveyances.  The  interveners  now 
claim  the  lands  purchased  by  Buquor  and  King. 

The  land  was  sold  in  lots,  and  the  only  description  anywhere  given  of 
them,  in  connection  with  said  sale,  is  by  the  lot  numbers.    After  enumer- 
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ating  the  lots  sold  by  the  lot  numbers,  the  record  shows  that  the  whole  of 
the  remainder  of  the  league  and  labor  in  Comal  County  was  sold  and  con- 
veyed to  Enoch  Jones.  The  size  of  the  lots  is  not  shown ;  nor  is  thei*e 
anything  in  the  record  by  which  the  acreage  or  quantity  of  the  land  bid 
off  or  sold  to  any  purchaser  can  be  ascertained.  The  noncomplying  bid- 
dei*s  represent  a  large  number  of  lots,  but  whether  they  included  much  or 
little  of  the  land  does  not  appear. 

In  the  year  1854  one  of  the  heirs  of  John  W.  Smith  filed  a  petition  in 
the  Probate  Court  of  Bexar  Court,  praying  for  a  partition  and  account. 
The  administratrix  answered  the  petition,  mentioning  the  property  that 
belonged  to  the  estate,  including  the  land  now  in  controveray,  which  she 
designated  as  being  located  by  the  Pedro  Flores  Morales  certificate,  and 
claimed  for  the  estate  an  undivided  one-half  of  said  land  as  tenant  in  com- 
mon with  Enoch  Jones.  The  said  Jones  filed  his  plea  of  intervention  in 
said  proceediug  on  the  28th  day  of  April,  1854,  in  which  he  alleged  that 
he  was  a  tenant  in  common  with  said  estate  in  certain  enumerated  lands 
and  property,  but  he  did  not  include  nor  mention  the  land  now  in  con- 
troversy. 

In  1854  a  decree  was  entered  in  said  proceeding  by  the  Probate  Court, 
reciting,  ^^  that  the  estate  of  John  W.  Smith  is  the  owner  of  an  equal  un- 
divided one-half  of  the  league  and  labor  of  land  situated  on  the  Rio  Frio, 
the  headright  of  Pedro  Flores  Morales,  by  virtue  of  certificate  489,  and 
held  in  common  with  Enoch  Jones,  he  being  the  owner  of  the  other  half, 
and  it  should  be  partitioned."  It  does  not  appear  tliat  commissioners 
were  appointed,  or  that  any  partition  was  ever  made  under  this  order. 

In  July,  1854,  some  of  the  heirs  of  John  W.  Smith  filed  a  suit  in  the 
District  Court,  against  other  heirs,  the  administratrix,  and  Enoch  Jones, 
for  a  partition  between  Jones  and  the  estate,  as  well  as  between  the  heirs. 
In  that  petition  plaintiffs  included  the  land  now  in  controversy,  describ- 
ing it  as  follows:  "  One  equal  undivided  half  of  one  league  and  one  labor 
of  land,  held  in  common  with  Enoch  Jones,  the  headright  of  P.  F.  G» 
Morales,  on  the  Rio  Frio." 

To  this  suit  the  defendant  Jones  filed  the  following  answer:  **  Enoch 
Jones,  for  answer  in  the  above  cause,  is  willing  to  recognize  and  have 
confirmed  the  former  partition  between  the  estate  of  John  W.  Smith  and 
himself,  and  he  prays  the  court  to  confirm  said  partition." 

On  the  24th  day  of  July,  1856,  a  final  decree  was  entered  in  said  cause, 
confirming  '*  the  divisions  and  partitions  heretofore  made  by  order  of  the 
Probate  Court  between  the  said  estate  and  the  said  Enoch  Jones,"  etc. 

In  the  year  1861  Enoch  Jones  procured  from  the  Commissioner  of  the 
General  Land  Office  a  duplicate  of  the  said  Pedro  Flores  Morales  certi- 
ficate, number  489,  which  he  caused  to  be  relocated  on  the  lands  now  in 
controversy,  upon  which  patents  were  issued  in  the  name  of  said  Pedro 
Flores  Morales. 
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The  diatrict  jndge  based  his  judgment  upon  the  conclusion  of  law, 
^*  that  the  matter  is  res  adjudicata,  and  that  the  defendants  are  estopped." 
The  Court  of  Civil  Appeals  concurred  in  that  conclusion. 

If  it  had  been  shown  that  at  the  dates  of  the  proceedings  in  the  District 
and  Probate  Courts,  or  either  of  them,  the  Morales  certificate  was  located 
upon  or  legally  or  equitably  attached  to  the  land  in  controversy,  we  would 
approve  this  conclusion,  so  far  as  the  appellants  are  concerned. 

It  is  an  agreed  fact,  that  originally  the  said  certificate  was  equally 
owned  by  John  W.  Smith  and  Enoch  Jones,  and  that  before  the  death  of 
Smith  they  had  located  it  on  the  land  in  controversy;  but  it  does  not  ap- 
pear that  there  was  ever  any  survey  made  or  field  notes  returned  to  the 
General  Land  OfiSce  in  pursuance  of  that  location. 

It  does  appear  that  before  the  4th  day  of  May,  1852,  Enoch  Jones  and 
the  administratrix  of  John  W.  Smith  withdrew  the  certificate  from  said 
location  and  caused  it  to  be  located  on  the  land  in  Comal  county,  where 
it  remained  until  1861,  when  Enoch  Jones,  who  then  claimed  to  be  its 
sole  owner,  procured  a  duplicate  of  it  and  caused  it  to  be  again  located 
on  the  land  in  controversy. 

Each  of  said  suits  was  commenced  subsequent  to  the  date  of  the  with- 
drawal of  said  certificate  from  the  land  in  controversy,  and  the  final 
judgment  in  each  was  rendered  several  years  before  it  was  again  located 
on  the  said  land.  In  other  words,  during  the  period  of  said  litigation 
the  said  certificate  was  not  on  the  land  in  Frio  County,  then  and  now  in 
controversy. 

It  is  conceded  that  the  title  to  the  land  is  the  result  of  the  location  and 
survey  of  the  said  cei*tificate.  If  it  was  never  withdrawn  from  the  firat 
location,  and  if  said  location  was  in  no  manner  lost  nor  abandoned,  the 
title  to  both  the  certificate  and  the  land  was  in  issue  in  said  suits,  and 
was  finally  determined,  as  to  the  parties  to  them,  in  favor  of  the  plaintiffs 
(appellees)  as  the  heirs  of  John  W.  Smith. 

If,  on  the  other  hand,  the  first  location  was  lost  or  abandoned,  either 
by  the  voluntary  action  of  its  owners  or  by  the  omission  of  some  act  re- 
quired to  keep  it  in  force,  then  the  title  to  the  land  was  not  divested  out 
of  the  State  until  the  location  was  made  of  the  duplicate  certificate  in 
1861,  and  could  not  therefore  be  affected  by  the  litigation  that  had  termi- 
nated some  five  years  before. 

The  fact  that  the  heirs  of  John  W.  Smith  recovered  against  Enoch 
Jones,  in  1856,  a  judgment  for  land  that  neither  party  then  owned,  would 
not  prevent  either  party  from  subsequently  acquiring  the  title. 

In  such  case  the  present  ownership  of  the  land  would  not  depend  upon 
the  judgments  rendered  in  1854  and  1856,  but  upon  the  ownership  of  the 
certificate  when  the  location  in  1861  was  made. 

It  becomes  important  to  determine  whether  or  not  the  location  of  the 
certificate  made  in  the  lifetime  of  John  W.  Smith  was  lost,  so  that  during 
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the  period  of  time  embraced  by  said  suits  it  was  not  attached  to  tlie  land 
in  Frio  County.  And  this  brings  us  to  consider,  in  the  first  place, 
whether  the  withdrawal  of  certificates  once  located,  and  their  relocation, 
was  forbidden  by  any  law  in  force  in  1852  or  previous  to  that  time. 

The  first  law  on  the  subject  was  the  Act  of  the  30th  of  August,  1856. 
By  the  second  section  of  that  act  it  was  made  unlawful  for  any  surveyor 
"  to  allow  the  holder  of  any  land  certificate  or  scrip,  or  other  legal  evi- 
dence of  title  to  land,  to  lift  or  fioat  the  same  after  entry,  location,  file, 
or  survey,  when  the  same  is  not  made  upon  land  previously  appropriated. 
But  when  a  conflict  of  entries,  files,  locations,  or  surveys  occurs,  upon  a 
proper  showing  of  the  facts,  which  may  be  by  the  certificate  of  one  of  his 
deputies,  or  from  his  own  knowledge,  he  shall  allow  the  party  having  his 
entry,  file,  location,  or  survey  of  subsequent  date  to  lift  so  much  thereof 
as  shall  be  affected  by  such  conflict.' '     Pasch.  Dig.,  art.  4574. 

Before  the  passage  of  this  law  the  right  to  withdraw  certificates  from 
locations  and  locate  them  elsewhere,  or  to  *'  float"  them,  was  universally 
recognized,  and  was  practiced  with  the  sanction  of  the  courts.  The  stat- 
ute quoted  was  not  intended  to  be  merely  declaratory  of  what  the  law 
had  previously  been.  It  established  a  rule  of  action  for  the  future,  and 
did  not  therefore  affect  the  right  to  withdraw  the  certificate  from  the  fii-st 
location  made  upon  the  land  in  controversy. 

As  early  as  the  year  1848  Justice  Lipscomb,  in  the  case  of  McGimpsey  v. 
Ramsdale,  3  Texas,  344,  used  the  following  language  in  regard  to  the 
right  to  float  a  certificate:  *'  If  the  question  was  a  new  one,  I  should  feel 
strongly  inclined  to  deny  the  right  of  Ramsdale  to  have  raised  his  former 
location;  but  the  practice  commenced  with  our  land  system,  and  to  upset 
it  now  would  disturb  land  titles  to  an  incalculable  extent.  It  is  supposed, 
too,  to  be  sustained  by  precedent  from  other  States,  in  which  it  had  been 
equally  unfounded  in  any  express  provision  of  law,  but  originated  in  lib- 
erality and  indulgence  to  holders  of  warrants.'* 

In  the  case  of  Hollingsworth  v.  Holshousen,  17  Texas,  40,  Justice 
Wheeler  said:  *'A  party  may  abandon  his  location  and  survey  at  any 
time  before  his  certificate  is  merged  in  a  patent,  provided  he  does  not 
thereby  interfere  with  the  rights  of  any  other  person." 

In  the  case  of  Johns  v.  Pace,  Justice  Bell  referred  to  the  above  cases, 
and  said,  that  they  *'have  settled  that  the  owner  of  a  land  certificate 
which  has  been  located  may  abandon  the  location  at  any  time  before  the 
certificate  is  merged  in  a  patent,  provided  he  does  not  thereby  interfere 
with  the  rights  of  any  other  pereon."     26  Texas,  270. 

But  it  is  contended  that  an  administrator  did  not  have  the  power  to 
abandon  a  location;  that  in  this  case  the  original  location  of  the  certifi- 
cate having  been  made  by  John  W.  Smith,  the  certificate  was  merged  into 
the  land,  and  that  his  administratrix  did  not  have  the  right  to  withdraw 
it,  and  thus  convert  real  estate  into  personalty. 
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The  contention  seems  to  be  plausible.  It  is  well  settled  by  the  decisions 
of  this  court,  that  an  unlocated  land  certificate  is  personal  property,  and 
that  while  located  it  is  merged  into  the  land,  and  thereby  becomes  real 
estate.  Whether  the  property  of  an  estate  belongs  to  the  one  class  or  the 
other,  leads  to  results  materially  different,  in  more  respects  than  one;  as, 
for  instance,  under  our  statute  of  descent  and  distribution. 

It  may  not  be  evident,  however,  that  the  authority  of  an  administra- 
tor to  convert  personal  property  into  real,  by  locating  a  certificate,  is 
better  defined  than  his  power  to  change  real  into  personal  estate  by  with- 
drawing a  located  certificate.  A  land  certificate  is  so  different  from  tangi- 
ble personal  property,  and  is  so  readily  converted  into  land,  without 
which  it  can  not  possibly  ever  be  of  any  value,  that  it  has  been  found  im- 
possible to  arbitrarily  classify  it  as  personal  property  without  leading  to 
some  incongi-uities  in  the  application  of  some  of  the  rules  relating  to  prop- 
erty, of  which  the  case  before  us  may,  to  some  extent,  f ui-nish  an  illus- 
tration. 

The  right  to  make  more  than  one  location  of  a  certificate  by  abandon- 
ing those  once  made,  is  an  important  privilege,  and  may  very  properly 
enhance  the  value  of  the  certificate.  The  first  location  may  have  been 
unwisely  made;  it  may  have  been  made  on  inferior  land,  or  land  that 
will  not  appreciate  in  value  so  readily  as  some  other  location  will.  By 
the  loss  or  abandonment  of  the  claims  of  others,  new  and  better  locations 
may  be  offered ;  or  it  may  be  found  that  others  claim  a  prior  right  to  the 
first  location.  In  such  cases,  and  many  others,  it  is  difiScult  to  concede 
that  when  the  law  recognized  the  existence  of  a  general  right  of  the 
owner  to  withdraw  a  certificate  from  a  location  once  made,  and  to  place 
it  elsewhere,  the  pow«r  should  not  survive  to  his  legal  representatives  to 
do  the  same  thing.  No  good  reason  is  apparent  why  an  administrator 
should  have  been  compelled  to  keep  a  certificate  located  upon  a  con- 
tested or  worthless  claim,  when  vacant  and  valuable  lands  were  accessible. 

We  think  that  the  decision  of  this  court  in  the  case  of  Poor  v. 
Boyce,  12  Texas,  447,  448,  is  fairly  in  point  on  this  question.  In  tliat 
case  Justice  Wheeler  said:  "To  the  argument,  that  the  survey  vested 
title  in  the  heirs  which  could  not  be  divested  by  the  act  of  the  adminis- 
tratrix, it  is  sufiScient  to  say,  that  the  latter  had  the  same  right  to  raise 
the  location  for  the  purpose  of  making  one  elsewhere,  which  she  may 
have  deemed  mor6  advantageous  to  herself  and  the  heirs,  that  she  had  to 
apply  for  and  obtain  the  certificate  and  make  the  location  in  the  first  in- 
stance; and  her  own  interest  in  the  matter  of  the  location  was  a  suflS- 
cient  guaranty  against  an  abuse  of  the  trust.  The  interest  of  the  heirs 
required  that  she  should  have  the  same  authority  and  discretion  to  con- 
trol the  incipient  steps  in  procuring  the  title  which  any  other  party  might 
lawfully  exercise  in  obtaining  title  ta  land,  being  responsible  for  a  ju- 
dicious and  faithful  discharge  of  the  trust.     If  it  was  shown  that  she 
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had  combined  with  others  to  defraud  the  heirs,  or  had  abused  the  trust 
to  their  prejudice  in  removing  the  location,  her  acts  might  be  annulled 
and  the  original  location  reinstated,  provided  innocent  third  persons  were 
not  prejudiced  thereby." 

While  there  is  no  express  finding  to  that  effect,  the  record  before  us 
shows  that  the  certificate  was  the  community  property  of  John  W.  Smith 
and  the  wife  who  subsequently  became  his  administratrix.  It  results  that 
she  owned  one-fourth  of  the  certificate,  and  that  its  withdrawal  from  the 
location  in  Frio  County  and  location  in  Comal  County  were  the  acts  of 
the  owners  of  a  three- fourths  interest  in  it  and  of  an  administrator  who 
represented  the  remaining  one-fourth. 

It  is  true  that  neither  the  reason  nor  the  wisdom  of  the  change  is  made 
to  appear  by  the  record  before  us;  but,  on  the  other  hand,  it  does  not 
disclose  that  there  were  not  reasons  sufficient  to  make  both  the  withdrawal 
and  new  location  prudent  and  proper.  In  the  absence  of  all  evidence,  it 
is  but  reasonable  to  indulge  the  presumption  that  the  administratrix  dis- 
charged her  duty,  and  that  the  circumstances  under  which  she  acted 
justified  her  conduct. 

The  question,  in  its  application  to  the  case  before  us,  has  a  double  as- 
pect: First.  As  to  whether  the  certificate  was  merged  in  the  land  in 
Frio  County  during  the  pendency  of  the  above  mentioned  suits  so  as  to 
make  the  judgments  in  them  res  ad  judicata  of  the  title  of  the  certificate, 
as  between  the  parties  thereto.  Second.  Whether  said  certificate  was 
lawfully  applied  to  the  land  in  Comal  County  in  May,  1852,  so  as  to  make 
the  sale  of  that  land  by  the  administratrix  pass  to  the  purchasers  the  title 
to  the  certificate,  when  it  failed  to  vest  in  them  the  title  to  the  land. 

The  case  of  Poor  v.  Boyce,  above  referred  to,  was  decided  in  this  court 
in  the  year  1854,  and  it  was  well  calculated  to  justify  the  conclusion, 
that  administrators  as  well  as  others  could  withdraw  certificates  and  lo- 
cate them  elsewhere;  that  the  purchasers  under  the  second  location  would 
acquire  the  land  as  well  as  the  certificate;  and  that  the  withdrawn  certifi- 
cate was  no  longer  attached  to  the  first  location.  The  certificate  could 
not  lawfully  hold  land  at  both  places  at  the  same  time. 

What  was  the  natural  and  probable  construction  of  the  language  of 
that  opinion  with  regard  to  the  right  of  administrators  to  voluntarily 
fioat  certificates,  is  not  open  to  a  doubt,  and  it  may  be  as  truthfully  said, 
as  was  done  in  the  case  of  McGimpsey  v.  Ramsdale,*3  Texas,  848,  that 
**  to  upset  it  now  would  disturb  land  titles  to  an  incalculable  extent." 

But  there  is  another  view  of  the  question,  from  which  we  think  it  must 
follow  that  before  the  beginning  of  the  year  1854  the  land  certificate  had 
ceased  to  be  attached  to  the  land  in  Frio  County. 

On  the  10th  day  of  February,  1852,  the  Legislature  passed  an  act  re- 
quiring that  "  the  field  notes  of  all  surveys  made  previous  to  the  passage 
of  this  act  shall  be  made  out  and  returned  in  the  manner  now  required 
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by  law  to  the  General  Land  Office  on  or  before  the  31st  day  of  August, 
1858,  or  they  shall  become  null  and  void,  and  the  said  surveys  shall  be- 
come vacant  land,  and  be  subject  to  be  relocated  and  surveyed  as  in  other 
cases,  by  any  person  holding  a  genuine  land  certificate  or  other  legal  evi- 
dence of  claim  to  land."     Pasch.  Dig.,  art.  4562. 

The  eighth  section  of  the  same  act  read  as  follows:  "All  lands  here- 
tofore located  by  virtue  of  any  genuine  claim  to  land  shall  be  surveyed 
within  twelve  months  from  the  passage  of  this  act,  and  all  lands  which 
may  be  hereafter  located  shall  be  surveyed  within  twelve  months  from 
the  date  of  location,  or  the  said  location  in  either  case  shall  be  null  and 
void,  and  the  land  be  subject  to  relocation  and  survey  as  other  vacant 
and  unappropriated  land." 

The  record  shows  that  the  location  in  Frio  County  was  subject  to  the 
provisions  of  this  act,  but  it  does  not  show  that  any  survey  was  ever 
made.  If  there  could  be  gathered  from  it  even  an  inference  that  a  sur- 
vey was  made,  the  case  would  still  be  utterly  without  evidence  that  the 
field  notes  of  such  survey  were  ever  returned  to  the  General  Land  Office. 
If  the  law  was  complied  with  in  either  respect,  the  proof  was  of  record, 
and  it  should  have  been  produced.  There  is  no  suggestion  of  the  loss  or 
destruction  of  the  records. 

In  the  agreement  of  counsel  filed  in  this  cause,  and  in  the  report  of  the 
auditor  in  cause  1091  in  the  District  Court,  the  word  "survey"  appears 
in  connection  with  the  Frio  County  land,  but  its  use  was  evidently  in- 
tended to  specify  in  a  general  way  the  body  of  land  located,  and  not  to 
prove  an  important  fact  in  issue.  No  boundaries  of  such  a  survey  are 
anywhere  referred  to.  If  there  had  been  in  fact  a  survey,  and  it  was 
deemed  important  to  report  upon  it  in  one  case  or  to  include  it  in  the 
other,  nothing  was  easier  than  to  directly  so  declare  in  so  many  words, 
rather  than  leave  it  to  be  inferred  from  an  indefinite  designation  of  the 
land  as  "  a  survey."  It  is  to  be  noted,  however,  that  the  record  does  in- 
dicate at  more  than  one  place  that  a  survey  of  the  location  in  Comal 
County  had  been  made. 

A  survey  of  a  location,  as  well  as  the  return  of  the  field  notes  to  the 
General  Land  Office,  could  have  been  indefinitely  postponed,  without  the 
loss  of  any  right,  before  the  passage  of  the  Act  of  1852,  and  the  mere 
passage  of  the  law  indicates  that  such  a  practice  existed.  It  is  not  likely 
that  a  survey  of  the  Frio  land  was  made,  or  the  field  notes  returned  after 
tiie  passage  of  the  Act  of  1852,  because  all  of  the  parties  interested  had 
concurred  in  withdrawing  the  certificate  from  that  locatiofl,  and  had 
placed  it  in  Comal  County,  and  were  dealing  with  it  there.  It  would  be 
coDtrary  to  reason  to  conclude  that  they  were  at  the  same  time  surveying 
the  Frio  land  or  returning  its  field  notes  to  the  General  Land  Office. 

A  great  obscurity  attends  both  the  transactions  about  the  certificate 
Vol.  LXXXVI.  Sup.— 3 
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and  the  court  proceedings  in  regard  to  the  land.  Why  one  location  was 
abandoned  and  another  one  made,  and  why  neither  was  perfected,  is  in 
no  respect  explained. 

When  the  probate  proceeding  occurred  the  administratrix  had  not  only 
co-operated  in  withdrawing  the  certificate  from  the  Frio  County  location, 
and  in  its  location  in  Comal  County,  but  she  had,  by  the  approval  of  the 
court,  sold  and  conveyed  the  land  held  by  it  in  the  last  named  county. 
She,  it  is  true,  subsequently  by  her  answer,  brought  the  Frio  County  land 
into  the  Probate  Court  for  partition;  but  it  is  to  be  remarked  that  she 
there  described  it  as  "  patented  "  land,  and  not  as  held  by  said  certificate. 
Its  being  patented  land  was  evidently  a  mistake;  but  its  being  so  styled 
serves  to  show  that  the  proceedings  were  not  being  conducted  upon  the 
theory  that  the  title  to  the  said  land  certificate  was  in  issue,  or  that  it  was 
located  on  the  land  then  being  partitioned.  The  only  description  of  or 
reference  to  the  land  in  the  partition  suit  1091  in  the  District  Court  was 
made  by  a  reference  to  the  probate  order  and  to  the  report  of  the  auditor. 
The  report  of  the  auditor  expressly  refers  to  the  land  in  Frio  County,  but 
it  says  the  same  certificate  number  489  had  been  '^  raised." 

The  statute  of  1852  has  been  repeatedly  recognized  and  literally  en- 
forced by  decisions  of  this  court. 

In  the  case  of  Holloway  v.  Holloway,  30  Texas,  177,  Justice  Smith  said: 
'*  From  the  decisions  of  this  court  we  are  satisfied  that  the  location  of 
1844,  if  not  surveyed  as  directed  by  the  Act  of  February  10,  1852,  be- 
came null  and  void  on  the  11th  day  of  February,  1853,  and  that  it  will 
not  support  this  action." 

The  difiFerent  sections  of  the  act  were  quoted  by  this  court  in  the  case 
of  House  v.  Talbot,  51  Texas,  468,  and  their  effect  was  announced  b3' 
Justice  Bonner  in  the  following  language:  *'  This  was  a  necessary  and 
reasonable  provision,  and  the  evidence  shows  that  it  was  the  misfortune 
of  plaintiff* s  intestate  not  to  have  complied  therewith,  and  hence  to  have 
forfeited  his  location." 

In  the  case  of  Cassin  v.  O' Sullivan,  61  Texas,  595,  it  was  said  by  the 
present  Chief  Justice,  that  "  after  twelve  months  from  Brown's  original 
location,  no  surve^^s  of  the  land  having  been  made,  nor  steps  taken  to 
compel  surveys,  the  land  again  became  subject  to  location  by  Brown  or 
any  other  person."  See  Snider  v.  Methvin,  60  Texas,  500;  Tucker  v. 
Murphy,  66  Texas,  355. 

In  the  case  of  De  la  Garza  v.  Cassin,  72  Texas,  the  Chief  Justice,  re- 
ferring to^he  Act  of  1852,  said:  "  The  effect  of  the  statute  is  to  declare 
absolutely  void  a  location  not  followed  by  a  survey  within  twelve  months 
after  entry,  and  to  restore  the  land  once  covered  by  it  to  the  mass  of  un- 
appropriated public  domain,  and  to  subject  it  to  relocation  by  any  per- 
son." See  Stewart  v.  Lapsley,  11  Texas,  41;  Frederick  v.  Hamilton,  38 
Texas,  343;  Bone  v.  Walters,  14  Texas,  568. 
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The  second  section  of  article  10  of  the  Constitution  of  1869  declared, 
that  "all  surveys  of  land  heretofore  made,  and  not  returned  to  the  Gen« 
era!  Land  Office  in  accordance  with  the  provisions  of  an  act  entitled 
*An  act  concerning  surveys  of  land,'  approved  February  10,  1852,  are 
hereby  declared  null  and  void." 

Section  18  of  article  16  of  the  Constitution  of  1876  provides,  that  no 
"rights  or  actions  which  have  been  divested,  barred,  or  declared  null 
and  void  by  the  Constitution  of  the  Republic  and  State  shall  be  rein- 
vested,  renewed,  or  reinstated  by  this  Constitution;  but  the  same  shall 
remain  precisely  in  the  situation  in  which  they  were  before  the  adoption 
of  this  Constitution,  unless  otherwise  herein  provided/' 

Thus  we  find  that  by  clear  and  emphatic  provisions  of  the  statute,  ap- 
proved and  enforced  by  a  long  line  of  decisions  of  the  courts,  strength- 
ened  by  the  express  recognition  of  the  Constitution,  located  land  certifi- 
cates, since  the  Act  of  1862,  became  detached  unless  they  were  surveyed 
and  the  field  notes  were  returned  to  the  General  Land  Office  as  directed 
by  that  act. 

It  is  as  necessary  for  a  party  who  claims  land  through  the  location  of 
a  certificate  to  show  compliance  with  that  act  as  it  is  for  him  to  prove 
the  location  itself.  The  act  contains  no  exceptions,  and  none  can  be  en- 
grafted upon  it.  It  applies  to  all  certificates  and  all  surveys.  The  Legis- 
lature was  not  bound  to  relieve  from  its  provisions  infants  nor  married 
women,  guardians  nor  administrators,  and  it  did  not  do  so. 

Upon  this  aspect  of  the  case.  Justice  Lipscomb  used  the  following  Ian- 
guage  in  the  case  of  Upshur  v.  Pace,  15  Texas,  533:  "  There  was  a  de- 
fense set  up  that  could  not  certainly  have  been  seriously  insisted  upon. 
It  was,  that  the  Clark  certificate  had  been  assigned  to  one  Biitton,  and 
that  the  location  was  made  for  him  under  the  Clark  certificate;  that  he 
had  died  before  the  time  limited  by  the  statute  for  returning  the  field 
notes  into  the  General  Land  Office,  and  that  his  heirs  were  minors,  and 
that  it  was  not  competent  for  the  Legislature  to  impose  upon  them  the 
forfeiture  declared  by  the  statute.  We  believe  there  is  nothing  in  this 
objection." 

There  is  no  escape  from  the  conclusion,  that  an  administrator  could  de- 
tach a  located  certificate  from  the  land  by  a  failure  to  comply  with  the 
pi*ovisions  of  the  Act  of  1852.  If  such  representative  voluntarily  re- 
frained from  complying  with  that  law,  the  certificate  thereby  became  re^ 
leased  from  the  land,  and  could  be  lawfully  located  elsewhere.  With  such 
a  provision  in  the  law,  we  can  not  see  a  reason,  a  necessity,  nor  an  ad- 
vantage in  holding  that  an  administrator  could  not  accomplish  the  same 
result  by  the  direct  act  of  voluntarily  withdrawing  the  certificate  a  few 
months  earlier,  if  he  should  think  that  would  be  advantageous  to  the  es- 
tate.    If  the  administrator  should  act  improperly,  or  should  negligently 
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cause  a  loss  to  the  estate,  an  action  on  his  bond  would  lie  in  favor  of 
those  who  had  the  right  to  complain. 

We  think  it  is  clear,  that  after  the  10th  day  of  February,  1853,  the  land 
certificate  in  question  was  not  attached  to  the  land  in  Frio  County  until 
after  the  conclusion  of  the  proceeding  in  the  Pi'obate  Court  and  the  suit 
in  the  District  Court. 

The  record  shows  that  both  the  Comal  County  land  and  the  Frio 
County  land  were  inventoried  and  claimed  as  part  of  the  estate  of  John 
W.  Smith,  under  a  location  of  the  Pedro  Flores  Morales  certificate,  num- 
ber 489. 

The  petition  of  the  administratrix  for  the  sale  of  the  Comal  land,  and 
the  order  for  its  sale  made  by  the  Probate  Court,  expressly  refer  to  it  as 
being  held  under  said  certificate.;  while  the  order  of  partition,  made  in 
the  same  court  and  refen^ed  to  in  the  judgment  in  the  District  Court,  of 
the  land  lying  in  Frio  County,  describes  that  as  being  held  under  the  same 
certificate. 

It  is  evident,  however,  that  in  all  of  said  proceedings  the  land  itself 
was  the  subject  of  adjudication,  and  the  question  was  whether  a  particu- 
lar body  of  land  should  be  sold  in  one  instance  or  partitioned  in  the  other, 
and  not  whether  the  said  certificate  was  merged  in  the  one  location  or  in 
the  other,  nor  who  had  the  title  to  the  certificate. 

The  questions  presented  by  the  pleadings  and  determined  by  the  judg- 
ments were  the  sales  and  partition  of  distinct  parcels  of  land,  and  not  the 
sources  of  their  titles.  If  it  had  been  otherwise,  we  might  have  been  re- 
quired to  decide  between  the  conflicting  judgments,  without  resort  to 
extraneous  evidence,  however  conclusive  that  may  be,  if  all  the  parties 
to  this  suit  had  been  represented  in  the  others.  The  pleadings  in  the 
case  before  us  are  in  harmony  with  this  view  of  the  case. 

The  plaintiffs  specially  pleaded  the  judgments  of  the  Probate  and  Dis- 
trict Courts  as  estoppels,  but  upon  the  ground  that  the  land  in  Frio 
County  was  adjudged  to  be  held  by  the  estate  in  common  with  Enoch 
Jones,  and  not  that  said  judgments  established  that  said  certificate  was 
merged  in  said  land.  The  allegation  in  regard  to  the  Probate  Court  pro- 
ceeding is,  that  ^'  the  said  land  herein  sued  for  was  adjudicated  and  de- 
termined to  belong  to  the  estate  of  John  W.  Smith,  deceased.*'  The 
allegation  in  regard  to  the  judgment  in  the  District  Court  is,  that  it  gave 
'*  said  land  to  said  estate  of  John  W.  Smith,  decreased,  confirming  the  said 
decree  of  the  County  Court.** 

Another  reason  why  said  judgments  can  not,  by  their  mere  recitals, 
control  the  status  of  the  certificate,  lies  in  the  fact  that  they  were  parti- 
tion proceedings,  and  all  of  the  parties  in  interest  were  not  then  before 
the  court.  The  intervenoi'S  were  not  represented  nor  bound  by  them. 
All  of  the  parties  in  interest  not  being  bound,  none  of  them  were. 

The  written  agreement  filed  in  this  cause  is,  that  said  land  certificate 
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was  filed  upon  the  land  in  Comal  County  ^^  when  Mrs.  Maria  J.  Lee,  as 
administratrix  of  the  estate  of  John  W.  Smith,  deceased,  made  sale  of  the 
former  lots  described  in  the  deed  of  said  date  executed  by  said  adminis- 
tratrix to  Enoch  Jones.'* 

It  shows  that  it  was  after  said  sale  of  the  Comal  land  that  the  certificate 
was  removed  therefrom  by  Jones.  Under  repeated  decisions  of  this  court, 
the  purchasers  of  the  Comal  land  acquired  the  title  to  the  certificate  if  it 
was  then  filed  upon  the  land,  notwithstanding  they  did  not  acquire  any 
title  to  the  land  itself.  Heame  v.  Gillett,  62  Texas,  23;  Hines  v.  Thome, 
57  Texas,  102;  Robertson  v.  Du  Bose,  76  Texas,  8;  Abernathy  v.  Stone, 
81  Texas,  433;  Ansaldua  v.  Schwing,  81  Texas,  198. 

The  interest  of  each  purchaser  in  the  certificate  would  be  in  proportion 
to  the  quantity  or  acreage  purchased  by  him  at  that  sale,  and  subse- 
quently confirmed  and  conveyed  to  him. 

The  title  to  the  land  in  Frio  County,  and  now  in  controversy,  was  first 
acquired  from  the  State  in  the  year  1861  by  the  location,  survey,  and 
subsequent  patent  under  the  duplicate  Pedro  Flores  Morales  certificate, 
and  the  title  enured  to  the  owners  of  said  certificate. 

It  was  agreed  that  at  the  death  of  John  W.  Smith  an  undivided  one- 
half  of  it  belonged  to  the  community  estate  of  himself  and  his  wife, 
Maria,  who  is  one  of  the  plaintiffs  in  this  suit.  The  said  Maria  and  her 
coplaintiffs,  who  sue  as  the  heirs  of  said  John  W.  Smith,  claim  and  seelE 
to  recover  an  undivided  half  of  the  land.  They  established  their  claim 
through  the  agreement  that  they  owned  one-half  of  said  certificate,  if  the 
evidence  had  closed  there.  But  the  evidence  introduced  in  regard  to  the 
Comal  sale  showed  that  both  the  defendant,  Enoch  Jones,  and  the  inter- 
venors  had  purchased  some  of  said  land,  and  consequently  own  some  por- 
tion of  the  Smith  half  of  the  certificate.  We  think  that  under  the  circum- 
stances of  the  case  they  should  have  gone  further,  and  have  proved  what 
number  of  acres  they  so  purchased,  so  that  it  could  have  been  ascertained 
what  number  of  acres  of  the  certificate,  and  through  it  of  the  land  in  con- 
ti-oversy,  they  so  acquired. 

The  record  shows  that  they  did  not  purchase  the  whole  of  the  estate's 
interest,  though  it  may  be  that  they  purchased  the  larger  proportion  of 
it.  For  whatever  portion  of  the  estate's  one-half  interest  in  the  certifi- 
cate a  sale  of  the  land  was  not  consummated  because  the  purchasers  failed 
to  comply  with  the  terms  of  the  sale  and  get  conveyances,  the  estate  still 
holds  an  interest  in  the  land  patented  by  virtue  of  said  certificate. 

It  would  seem  that  the  defendant  and  the  intervenors  should  be  able  to 
prove  the  quantity  conveyed  to  them. 

The  plaintiffs  are  in  a  situation  to  make  out  their  case  by  proof  of  their 
interest  in  the  certificate;  and  if  the  proof  rests  there,  they  must  unques- 
tionably recover.  The  defendants  do  not  (much  more  the  intervenors  do 
not)  defeat  plaintiffs*  right  to  recover  merely  by  introducing  deeds  show- 
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ing  that  they  have  acquired  some  unnamed  and  indefinite  quantity  of 
plaintiffs'  land.  If  the  plaintiffs'  suit  was  to  recover  the  Ck)mal  land, 
then  the  evidence  inti'oduced  by  defendants  and  intervenors  might  be 
sufficient.  But  the  description  of  that  land  is  wholly  inapplicable  to  the 
land  in  controversy.  It  serves  only  as  a  basis,  by  acreage,  to  show  the 
extent  of  the  right  acquired  in  the  land  in  controversy.  Without  proof 
of  some  quantity,  the  evidence  is  too  indefinite  to  have  any  effect  given 
to  it,  when  the  issues  joined  are  such  as  the  record  now  before  us  presents. 

The  views  expressed  by  us  as  to  the  burden  of  proof  upon  the  last  named 
issue  would  lead  to  an  affirmance  of  the  judgment;  but  we  do  not  think 
that  such  would  be  a  just  nor  an  entirely  correct  disposition  of  the  case. 
The  controlling  question  upon  which  the  judgment  rendered  in  the  Dis- 
trict  Court  was  rested  was  not  decided  there  according  to  the  views  enter- 
tained by  a  majority  of  this  court,  nor  correctly,  as  we  think;  and  we 
therefore  conclude  that  the  judgments  of  the  District  Court  and  the  Court 
of  Civil  Appeals  should  be  reversed,  and  that  the  cause  should  be  i*e- 
manded,  and  it  will  be  so  ordered. 

Reversed  and  remanded. 

Delivered  April  27,  1893. 

DISSENTING   OPINION. 

STAYTON,  Chief  Justice. — ^The  lands  in  controversy  were  located  in 
or  prior  to  the  year  1845,  by  John  W.  Smith  and  Enoch  Jones,  by  virtue 
of  the  land  certificate  under  which  it  was  subsequently  patented,  and  their 
ownership  of  the  certificate  at  the  time  of  its  original  location  is  a  con- 
ceded fact. 

John  W.  Smith  died  sometime  after  the  certificate  was  located,  but 
during  the  year  1845,  and  his  widow,  Mrs.  Lee,  became  the  administra- 
trix  of  his  estate  sometime  in  the  year  1847,  and  so  continued  until  the 
year  1856. 

At  sometime  prior  to  February  26,  1852,  Enoch  Jones  and  the  admin- 
istratrix withdrew  the  certificate  from  the  survey  in  controversy  and  lo- 
cated it  upon  a  part  of  the  grant  of  land  made  to  the  Baron  de  Bastrop, 
in  Comal  County;  but  no  right  was  so  acquired,  presumably  because  the 
location  was  made  on  land  not  subject  to  location,  and  in  1861  Enoch 
Jones  obtained  a  duplicate  of  the  certificate  and  relocated  that  on  the 
lands  in  controversy. 

In  1852,  Mrs.  I^e,  as  administratrix,  acting  under  order  of  the  Pro- 
bate Court,  sold  her  land  in  Comal  County  located  by  virtue  of  the  cer- 
tificate, and  Enoch  Jones  bought  at  that  sale,  perhaps,  the  greater  part  of 
it;  and  on  the  right  to  the  certificate  thus  claimed  to  have  been  acquired, 
and  its  relocation  on  the  lands  in  controversy,  rests  the  claim  of  the  heirs 
and  vendees  of  the  heirs  of  Enoch  Jones. 
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Plaintiffs  are  the  heirs  and  widow  of  John  W.  Smith. 

The  judgnient  held  by  the  Court  of  Civil  Appeals  to  have  adjudicated 
the  right  of  the  parties  was  rendered  in  a  suit  instituted  on  July  27,  1854, 
and  the  lands  in  Comal  County  were  sold  in  May,  1852;  so  as  to  them 
there  was  no  litigation  between  the  parties,  while  the  lands  in  contro- 
versy were  directly  involved  in  the  litigation. 

Under  those  facts,  we  all  agree  that  any  right  existing  in  Enoch  Jones 
to  the  lands  in  controvei'sy,  at  the  time  suit  before  referred  to  was  brought, 
and  up  to  its  final  termination,  was  adjudicated,  but  that  adjudication 
could  not  affect  any  right  subsequently  acquired  by  him. 

We  further  agree,  if  the  floating  of  the  certificate  from  the  lands  in 
controversy'  by  Jones  and  the  administratrix  was  lawful,  that  he  acquired 
by  the  purchase  of  lands  in  Comal  County  on  which  the  certificate  was 
then  placed  an  interest  In  the  land  certificate  equal  to  one-half  the  acre- 
age he  then  bought,  and  that  upon  relocation  of  the  certificate  he  would 
be  entitled  to  this  interest  in  addition  to  the  one-half  owned  by  him  at 
the  time  the  lands  in  controversy  were  originally'  located. 

If,  however,  the  floating  of  the  certificate  was  illegal,  I  hold,  that  as 
between  the  parties  their  rights  should  be  determined  as  though  the  cer- 
tificate had  never  been  floated;  and  I  do  not  understand  the  majority  to 
hold  differently,  though  it  may  be  contended,  that  although  the  floating 
of  the  certificate  may  have  been  illegal  at  the  time  this  was  done,  yet  that 
£noch  Jones  Acquired  the  better  right  to  some  interest  in  the  certificate 
by  virtue  of  his  purchase  of  land  in  Comal  County,  if  subsequently  to  the 
floating  of  the  certificate  from  the  land  in  controversy  there  was  a  failure  to 
have  the  land  surveyed  and  the  field  notes  returned  to  the  General  Land 
Office  in  accordance  with  the  Act  of  February  10,  1852.  Pasch.  Dig., 
arts.  4562,  4568. 

The  record  leaves  it  uncertain  whether  the  lands  in  controvewy  had 
been  surveyed  and  the  field  notes  returned  to  the  General  Land  Office  at 
the  time  the  certificate  was  fioated.  That  a  valid  location  was  made  on 
the  land  in  controversy  is  a  conceded  fact  in  the  case;  the  record  speaks 
of  the  land  as  surveyed  land,  and  in  the  list  of  property  belonging  to  the 
estate  of  John  W.  Smith,  filed  by  the  administratrix  in  the  proceeding  in 
the  Probate  Court  for  partition,  the  land  was  declared  to  be  patented 
land. 

For  the  purpose  of  presenting  my  views  on  the  legal  questions  in- 
volved, let  it  be  conceded  that  Enoch  Jones  and  John  W.  Smith  had  done 
nothing  prior  to  the  death  of  the  latter  to  secure  the  land  except  to 
make  a  valid  location,  and  that  between  the  time  of  the  death  of  Smith 
and  the  fioating  of  the  certificate  by  Jones  and  the  administratrix  nothing 
farther  had  been  done. 

Then  we  have  a  case  in  which  no  forfeiture  of  the  rights  acquired  by 
location  had  occurred  under  any  law  at  the  time  an  attempt  was  made  to 
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float  the  certificate;  a  case  in  which  a  forfeiture  of  right  by  failure  to  have 
a  survey  and  to  return  the  field  notes  to  the  General  Land  Office  could 
not  have  occurred,  under  the  Act  of  February  10,  1852,  before  February 
10,  1853,  at  least  one  year  after  the  certificate  was  placed  on  land  in 
Comal  County;  and  we  have  further  a  case  in  which,  had  there  been  fail- 
ure to  comply  with  the  act  before  referred  to,  the  right  of  relocation  was 
secured  by  the  act  itself. 

Thus  it  is  seen  that  no  right  to  the  lands  in  controversy  acquired  by 
location  had  been  lost  at  the  time  Jones  and  Mrs.  Lee  attempted  to  float 
the  certificate,  even  if  it  be  conceded  that  nothing  more  had  been  done 
than  to  make  a  valid  location ;  and  as  the  rights  of  no  third  person  inter- 
vened, the  patent  subsequently  issued  to  the  original  grantee  of  the  cer- 
tificate for  the  same  land  under  the  relocation  as  was  embraced  in  the 
original  location  of  the  same  certificate,  no  suspicion  as  to  the  validity  of 
the  original  location  could  arise  even  in  the  mind  of  a  seeker  for  some 
fact  to  give  validity  to  the  act  of  Jones  and  Mrs.  Lee  in  placing  the  cer- 
tificate on  land  in  Comal  County. 

If  the  certificate  was  not  legally  fioated,  the  lands  having  been  at  last 
patented  under  it,  the  rights  of  the  parties  in  the  land  must  necessarily 
stand  as  did  the  right  to  the  certificate. 

Smith  owned  one-half  of  the  certificate  and  Jones  owned  the  other  when 
they  made  the  location,  and  such  was  and  is  the  interest  in  the  land  of 
persons  claiming  through  them  respectively,  without  reference. to  the  judg- 
ment held  by  the  District  Court  and  the  Court  of  Civil  Appeals  to  oper- 
ate as  an  adjudication  of  the  rights  of  the  parties;  for  in  such  case  the 
judgment  and  right  would  correspond,  in  the  absence  of  equities  in  the 
land  between  Mrs.  Lee  and  Jones. 

For  the  purposes  of  this  case,  let  it  be  conceded  that  prior  to  the  Act 
of  August  30, 1865,  persons  acting  in  their  own  right  might  lawfully  float 
a  land  certificate  located  on  land  subject  to  appropriation  by  it,  and 
thereby  might  abandon  a  location,  and  thus  reacquire  the  right  to  acquire 
other  land  by  virtue  of  it;  then  the  question  arises  whether  Enoch  Jones 
and  Mrs.  Lee,  acting  together  or  separately,  in  personal  right  or  in  repre- 
sentative capacity,  had  legal  right  to  float  the  certificate,  and  thus  abandon 
any  right  the  estate  of  John  W.  Smith  or  his  heirs  had  to  the  land. 

The  Court  of  Civil  Appeals  held  that  the  administratrix  had  no  such 
power,  and  in  this  holding  I  concur;  and  further  submit,  that  Enoch 
Jones  and  Mrs.  Lee  had  no  such  power,  even  though  Mrs.  Lee,  by  virtue 
of  her  community  right,  subject  to  payment  of  debts  of  the  estate  of  her 
deceased  husband,  may  have  been  the  owner  of  an  undivided  one-fourth 
of  the  land,  and  Enoch  Jones  of  an  undivided  one-half. 

Smith  and  Jones  owned  the  land  certificate,  and  in  the  lifetime  of  the 
former  located  it  on  the  land  in  controversy,  whereby  they  became  ten- 
ants in  common,  each  owning  an  undivided  half-interest. 
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By  the  act  of  location,  each  impliedly  contracted  with  the  other  that 
they  would  merge  the  certificate  in  the  laud  in  controvei-sy ,  and  thus  each 
acquire  an  undivided  half -interest  in  the  whole. 

Having  thus  acquired  a  common  and  equal  interest  in  the  land,  neither 
could  lawfully  have  floated  the  certificate,  nor  any  part  of  it,  and  thus 
have  abandoned  a  part  or  the  whole  of  the  land  without  the  consent  of 
the  other.  Johns  v.  Pace,  26  Texas,  270;  Smith  v.  Tucker,  25  Texas, 
605;  Kirby  v.  Estill,  75  Texas,  484;  Abernathy  v.  Stone,  81  Texas,  430. 

The  same  reasons  which  would  deny  such  a  right  to  Jones  would  deny 
it  to  Mrs.  Lee,  in  so  far  as  she  might  base  such  a  right  on  her  community 
interest  in  the  land;  for  as  against  her  as  well  as  Jones  the  rights  of  the 
heirs  of  Smith,  as  well  as  of  the  creditors  of  his  estate,  had  attached  to  the 
land  in  controversy. 

While  it  has  been  held  that  each  owner  of  a  specific  part  of  a  land  cer- 
tificate may  locate  to  the  extent  of  his  own  interest,  and  is  under  no  ob- 
ligation to  locate  so  much  of  a  certificate  as  belongs  to  another,  that  rule 
can  have  no  application  where  land  has  been  located  to  the  extent  of  the 
certificate  for  both  owners;  for  each  then  becomes  entitled  to  an  undi- 
vided equal  part  of  the  whole,  and  one  by  floating  the  certificate,  or  a 
part  of  it,  can  not  divest  any  right  acquired  by  the  other,  unless  by  his 
consent. 

In  this  case  the  cotenants  attempted  to  divest  the  right  of  all  others 
having  an  interest  in  the  land;  and  that  they  could  not  do  this  is  too 
clear,  unless  there  be  some  peculiarity  in  this  case  which  takes  it  out  of 
the  rules  which  govern  the  powei»s,  rights,  and  duties  of  tenants  in  com- 
mon, or  unless  Mrs.  Lee,  as  administratrix,  had  power,  in  behalf  of  all 
persons  interested  in  the  estate  of  her  deceased  husband,  thus  to  part  with 
title  to  property  belonging  to  his  estate. 

That  the  location  of  a  valid  land  certificate  on  land  subject  to  location 
gives  right  in  the  land,  is  not  an  open  question  in  this  court.  Howard 
V.  Perry,  7  Texas,  266;  Sherwood  v.  Fleming,  25  Texas  Supp.,  428; 
Wright  V.  Hawkins,  28  Texas,  452;  De  Montel  v.  Speed,  53  Texas,  339; 
Nolan  County  v.  Bateman,  54  Texas,  163;  Abernathy  v.  Stone,  81 
Texas,  434. 

Until  located,  a  land  certificate  is  personal  property;  "  but  when  located, 
it  loses  this  character.  It  then  attaches  to  the  land,  and  becomes  a  chat- 
tel real,  and  can  be  assigned  and  transferred  by  parol  no  more  than  the 
land  itself.  Instead  of  being  merely  property  of  itself,  it  is,  like  a  deed, 
the  evidence  of  title  to  the  land  upon  which  it  is  located;  and  although 
its  sale  or  assignment  subsequent  to  location,  if  in  writing,  but  not  other- 
wise, may  in  equity  be  held  to  operate  as  a  transfer  of  the  land,  it  is  the 
land  and  not  the  certificate  which  is  the  thing  sold."  Simpson  v.  Chap- 
man, 45  Texas,  666;  Renick  v.  Dawson,  bb  Texas,  107;  Porter  v.  Bur- 
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nett,  60  Texas,  222;  Hearne  v.  Gillett,  62  Texas,  25;  Adams  v.  Railway, 
70  Texas,  275. 

Under  the  law  as  it  was  when  the  transaction  in  question  occurred,  a 
location  gave  such  right  as  was  sufficient  to  maintain  an  action  of  trespass 
to  try  title.     Pasch.  Dig.,  art.  5303. 

The  certificate  being  merged  in  land  at  time  of  death  of  John  W.  Smith, 
had  the  administratrix  of  his  estate  lawful  power  to  abandon  the  right 
thus  acquired;  to  float  the  certificate,  and  thus  ehange  the  character  of 
right  given  through  it  from  right  to  realty  to  right  in  a  mere  chattel  ? 
Or  had  she  the  power  to  abandon  the  land  selected  and  appropriated  by 
the  intestate,  and  through  the  certificate  to  select  and  acquire  other  lands  ? 

An  administratrix  is  but  a  trustee  clothed  with  very  limited  powers,  to 
be  exercised  for  the  sole  purpose  of  paying  the  debts  of  the  intestate,  and 
returning  so  much  of  the  estate  as  is  not  required  for  that  purpose  and 
the  necessary  expenses  of  administration  to  those  who,  under  the  law,  are 
entitled  to  it. 

She  has  no  power  to  exchange  projjerty  belonging  to  the  estate  for  any 
other  property;  and  this  is  just  what  she  attempted  to  do  when  she  as- 
sumed the  right  to  float  the  certificate  from  the  land  in  controversy.  Wil- 
liams V.  San  Saba,  59  Texas,  444.  If  she  could  legally  have  done  this, 
the  first  effect  of  the  transaction  would  have  been  to  exchange  the  land 
for  the  certificate,  and  the  second  to  merge  the  certificate  in  other  land. 
This  she  could  not  do  for  the  want  of  power;  and  the  power  was  not  con- 
ferred by  law,  simply  because  it  was  not  a  power  necessary  to  enable  her 
to  carry  out  the  purposes  for  which  she  was  clothed  with  a  trust.  The 
rights  of  heirs  and  creditors  vested  on  the  death  of  the  intestate,  and 
they  could  not  thus  be  destroyed. 

The  proposition  that  an  administrator  has  power  to  exchange  a  tract  of 
land  belonging  to  an  estate  confided  to  his  care  and  administration,  for 
some  other  land,  would  not  be  asserted  in  a  court  of  justice;  but  the  trans- 
action in  question,  in  my  opinion,  was,  in  substance,  an  attempt  to  do 
this  in  a  most  objectionable  manner. 

This  case  well  illustrates  why  no  such  power  was  given  or  ever  ought 
to  be  conferred  on  an  administrator. 

Smith  was  practically  the  owner  of  the  land  in  controversy  at  the  time 
of  his  death;  there  was  no  obstacle  to  the  acquisition  of  perfect  title;  but 
the  administratrix,  acting,  no  doubt,  as  she  thought,  for  the  best  interests 
of  the  estate,  concluded  that  she  would  relinquish  right  to  that,  and 
though  the  certificate  by  which  it  was  held  would  acquire  the  same  quan- 
tity of  land  perhaps  more  valuable;  she  made  the  experiment,  and  placed 
the  certificate  on  land  already  appropriated,  and  thus  acquired  no  land, 
while  if  her  intention  could  have  been  given  effect,  the  estate  would  have 
lost  the  land  in  controversy.   If  this  had  occurred  after  the  passage  of  the 
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Act  of  August  30,  1856,  the  certificate  also  would  haye  been  lost.  Pasch. 
Dig.,  arts.  4574,  4575. 

It  is  useless  to  discuss  the  existence  of  such  a  power. 

The  case  of  Poor  v.  Boyce,  12  Texas,  440,  may  be  cited  as  a  decision  in 
favor  of  the  existence  of  such  a  power,  but  the  facts  of  that  case  make  the 
opinion  wholly  inapplicable  to  this. 

In  that  case  it  appeared  that  Mrs.  Poor,  after  the  death  of  her  first  hus- 
band, McRea,  procured,  as  the  representative  of  the  estate,  a  land  certifi- 
cate for  a  league  of  land,  and  there  was  some  evidence  to  the  efifect  that 
this  she  subsequently  located  on  the  tract  of  land  then  in  controversy, 
situated  in  Bowie  County,  but  there  was  nothing  in  the  ofi9ce  of  the  sur- 
veyor to  show  either  a  location  or  survey. 

It  was  claimed  that  this  occurred  in  1838,  and  after  the  marriage  of 
Mrs.  McRae.  The  certificate  was  subsequently  located  in  Bexar  County, 
a  survey  made  and  returned  to  the  General  Land  Office,  and  the  rights  of 
third  persons  had  attached  to  the  land  in  Bowie  County  when  action  was 
brought  by  the  heirs  of  McRae  and  by  his  widow  to  recover  that  land, 
which  had  been  sold  by  Mi*s.  McRae  under  order  of  the  Probate  Court, 
and  one-half  of  it  by  herself,  acting,  as  the  decision  tends  to  show,  in  her 
own  right. 

This  court  held,  that  if  the  plaintiffs  ever  had  right  to  the  land,  this 
passed  by  the  sales  referred  to;  but  declared  if  right  to  the  land  ever  ex- 
isted, this  was  abandoned  by  the  acquisition  of  land  in  Bexar  County  by 
virtue  of  the  certificate. 

It  was  said  in  that  case,  in  reply  to  the  suggestion  that  the  survey  in 
Bowie  County  vested  an  interest  in  the  heirs  which  could  not  be  divested 
by  the  act  of  the  administratrix  in  locating  and  acquiring  land  under  the 
certificate  in  Bexar  County,  that  she  ^'  had  the  same  right  to  i*aise  the 
location  for  the  purpose  of  making  one  elsewhere  which  she  may  have 
deemed  more  advantageous  to  hei*self  and  the  heirs,  that  she  had  to  apply 
for  and  obtain  the  certificate  and  make  the  location  in  the  first  instance.*' 

All  this  may  be  conceded,  for  the  purposes  of  this  case;  but  in  that  the 
right  to  the  particular  laud  did  not  vest  in  the  heirs  of  McRae  at  his 
death,  for  at  that  time  facts  only  existed  which  gave  right  to  a  certificate, 
while  in  this  case  the  right  to  the  land  in  controversy  vested  in  the  an- 
cestor while  alive,  and  on  his  death  descended  to  his  heirs,  and  creditors 
of  his  estate  were  entitled  to  enforce  their  claims  against  it. 

Holding  as  Mrs.  McRae  did  the  certificate  in  common  with  her  children, 
it  may  be  that  it  was  her  right  to  acquire  land  under  it;  but  the  power 
to  do  that  or  to  abandon  a  location  made  by  himself  would  not  have  au- 
thorized her  to  abandon  land  acquired  by  her  husband. 

The  difference  between  the  right  of  one  interested  in  a  land  certificate 
to  locate  it,  and  thus  bind  another  having  a  like  interest,  and  the  right  of 
one  having  an  interest  as  tenant  in  common  to  land  to  abandon  a  location 
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without  consent  of  the  other  eotenant,  is  recognized  in  Johns  v.  Pace,  26 
Texas,  272;  but  I  do  not  wish  to  be  understood  to  hold  that  one  having 
only  an  interest  in  a  land  certificate  could  bind  his  co-owner  by  a  loca- 
tion of  the  entire  certificate,  for  the  rule  seems  to  the  contrary  (Farris  v. 
Gilbert,  50  Texas,  366;  Glasscock  v.  Hughes,  55  Texas,  479);  and  if  this 
be  so,  would  clearly  demonstrate  the  want  of  power  either  in  the  admin- 
istratrix or  Jones  in  any  manner  to  bind  the  interest  of  the  heirs  of 
Smith. 

If  in  fact  the  land  in  controversy  had  not  been  surveyed  and  the  field 
notes  returned  to  the  General  Land  Oflflce,  then  a  failure  to  do  this,  in 
compliance  with  the  Act  of  February  10,  1852,  must  have  opei*ated  as  an 
abandonment  of  the  land,  and  it  would  have  been  subject  to  location  by 
some  other  pei*son ;  but  as  no  such  forfeiture  of  rights  had  occurred  when 
the  attempt  to  fioat  the  certificate  was  made,  could  Enoch  Jones  acquire 
any  interest  in  the  land  by  a  wrongful  act  in  which  he  participated  ? 

The  land  having  been  located,  the  right  to  have  the  land  attached;  and 
it  was  the  duty  of  the  administratrix  to  do  whatever  was  necessary  to 
preserve  that  right  and  property  to  the  estate,  just  as  much  as  it  would 
have  been  to  preserve  the  land  had  it  been  patented,  or  to  preserve  any 
other  property  belonging  to  the  estate;  although  it  might  not  have  been 
her  duty  as  administratrix  to  locate  the  certificate  if  it  had  come  into  her 
hands  unlocated. 

The  duty  to  preserve  the  estate,  the  nature  of  the  trust  she  assumed 
fixed  upon  her,  and  it  was  fixed  also  by  express  statute.  Pasch.  Dig., 
arts.  1329,  1340. 

The  relationship  between  the  heirs  of  John  W.  Smith  and  Enoch  Jones, 
resulting  from  a  conceded  cotenancy,  imposed  upon  the  latter  at  least  an 
obligation  to  observe  good  faith,  and  to  do  no  act  that  would  destroy 
their  right,  if  it  did  not  go  further,  and  demand  of  him  affirmative  ac- 
tion if  this  became  necessary  to  preserve  the  common  title. 

The  right  of  Smith  and  Jones  to  the  land  accrued  at  the  same  time,  and 
by  their  voluntary  act  in  locating  it  by  virtue  of  a  certificate  in  which 
they  had  equal  right;  and  so  arising  the  right,  it  ought  not  to  be  deemed 
that  their  relations  would  be  different  from  that  of  persons  who  become 
cotenants  by  descent. 

It  has  been  said,  that  "  Tenants  in  common  by  descent  are  placed  in  a 
confidential  relation  to  each  other,  by  operation  of  law,  as  to  the  joint 
property,  and  the  same  duties  are  imposed  as  if  a  joint  trust  were  created 
by  contract  between  them,  or  the  act  of  a  third  party.  It  may  be  differ- 
ent  when  they  claim  title  by  distinct  purchases,  even  of  the  same  original 
title.  *  *  *  Being  then  interested  with  and  for  each  other  in  the 
property,  each  one  is  prohibited  from  acquiring  rights  in  it  antagonistic 
to  the  others.  *  *  *  Being  associated  in  interest  as  tenants  in  com- 
mon by  descent,  an  implied  obligation  exists  to  sustain  the  common  in- 
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terest.  This  reciprocal  obligation  will  be  vindicated  and  enforced  in  a 
court  of  equity  as  a  trust.  These  relations  of  trust  and  confidence  bind 
all  to  put  forth  their  best  exertions,  and  to  embrace  every  opportunity  to 
protect  and  secure  the  common  interest,  and  forbid  the  assumption  of  a 
hostile  attitude  by  either;  and  therefore  the  purchase  by  one  of  an  out- 
standing title  or  an  encumbrance  upon  the  joint  estate,  in  his  own  name, 
will  enure  to  the  benefit  of  all;  but  they  will  be  compelled  to  contribute 
their  respective  ratios  of  the  consideration  actually  given."  Tisdale  v. 
Tisdale,  2  Sneed,  596. 

If,  however,  no  such  trust  relation  on  the  part  of  Enoch  Jones  existed, 
still,  under  the  settled  rules  of  equity,  through  the  wrongful  act  to  which 
he  was  a  party  he  could  acquire  no  interest  in  the  land  in  controverey 
which  belonged  to  the  estate  of  John  W.  Snaith  at  the  time  attempt  was 
made  to  float  the  certificate. 

The  wrongful  dealing  with  a  trustee,  if  he  had  acquired  the  legal  title, 
would  have  fixed  a  trust  upon  it  in  his  hands.  The  floating  of  the  cer- 
tificate, as  before  seen,  was  wrongful,  and  in  violation  of  the  rights  of  the 
heirs  of  the  estate  of  John  W.  Smith,  as  well  as  of  the  rights  of  creditors 
of  his  estate;  and  this  was  the  first  and  only  step  by  which  it  can  be  con- 
tended that  their  right  was  lost  or  in  any  manner  abandoned. 

The  claim  of  plaintifiPs  in  error  is,  that  Enoch  Jones  became  the  owner 
of  the  interest  or  a  part  of  the  interest  in  the  land  certificate  owned  by 
the  estate  of  John  W.  Smith,  which  he  subsequently  relocated  on  the  land 
in  controversy,  whereby  he  acquired  a  like  interest  in  the  land;  or  in 
other  words,  that  he  bought  such  interest  in  the  certificate  when  he  bought 
land  on  which  it  was  wrongfully  placed  by  himself  and  Mrs.  Lee,  and 
that  on  its  relocation  he  has  an  equivalent  interest  in  the  land. 

This,  in  principle,  in  no  respect  differs  from  any  other  case  in  which  a 
person  purchases  property  from  a  trustee  with  notice  that  the  trust  is 
being  violated;  and  the  rule  is  universal,  that  such  a  purchaser  takes  the 
property  charged  with  the  same  trust  as  was  it  in  the  hands  of  the  trus- 
tee. Wethered  v.  Boon,  17  Texas,  143;  Kennedy  v.  Baker,  59  Texas, 
154;  Perry  on  Trusts,  217,  225;  Pome.  Eq.,  sees.  688,  770,  1048. 

All  the  power  Mrs.  Lee  exercised  or  attempted  to  exercise  throughout 
the  whole  transaction  was  that  of  a  trustee,  of  whose  powers  Enoch  Jones 
was  fully  advised. 

It  does  not  appear  when  the  Probate  Court  ordered  the  sale  of  the  land 
in  Comal  County,  which  was  shown  to  have  been  located  under  the  cer- 
tificate by  virtue  of  which  the  land  in  controversy  was  located,  that  the 
latter  fact  was  in  any  manner  made  known  to  the  court;  and  it  ought  to 
be  presumed,  had  that  fact  been  made  known,  that  it  would  not  have  or- 
dered the  sale  of  the  land  in  Comal  County,  in  so  far  as  it  was  held  by 
virtue  of  that  certificate,  but  would  have  only  ordered  the  sale  of  such 
right  as  the  estate  held  under  the  grant  to  the  Baron  de  Bastrop;  for  we 
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can  not  presume  that  the  court  would  have  ordered  a  sale  by  which  the 
rights  of  the  heirs  of  John  W.  Smith  or  the  creditors  of  his  estate  could 
possibly  be  divested  from  the  land  in  controveray  otherwise  than  by  an 
order  to  sell  it;  and  the  order  to  sell  the  land  in  Comal  County,  with  a 
view  to  pass  title  to  certificate  by  which  the  land  in  controversy  was  held 
and  ultimately  patented,  and  a  sale  under  such  order,  would  have  operated 
a  fraud  on  the  heirs  of  John  W.  Smith  as  well  as  upon  creditor  of  his 
estate,  by  reason  of  which  no  one  cognizant  of  the  facts  could  have  ac- 
quired right  to  the  certificate. 

If  when  the  certificate  was  removed  from  the  custody  in  which  it  should 
have  remained,  instead  of  locating  it  on  the  land  in  Comal  County,  the 
administratrix  had  sold  it  under  order  of  the  Probate  Court  to  one  hav- 
ing notice  of  all  the  facts,  it  is  too  clear  that  such  a  person  could  not  thus 
have  acquired  any  right  to  the  certificate;  and  this  is  so  simply  because 
the  certificate  was  merged  in  the  land  in  controversy,  and  nothing  short 
of  a  sale  of  that  could  have  passed  title  to  the  certificate.  East  v.  Du- 
gan,  79  Texas,  330. 

Seemingly  conscious  that  the  sale  of  the  land  in  Comal  County  did  not 
pass  title  to  the  land  certificate,  the  parties,  throughout  all  the  subsequent 
litigation  in  the  Probate  and  District  Courts,  treated  the  land  in  contro- 
versy as  the  common  property  of  Enoch  Jones  and  the  estate  of  John  W. 
Smith. 

The  parties  may  have  believed,  and  doubtless  did  believe,  that  they 
were  acting  for  the  best  interests  of  all;  but  good  intentions  can  not 
divest  legal  rights  through  procedure  to  which  the  law  does  not  give  that 
effect;  and  although  it  might  be  held  that  the  sale  of  the  Comal  land 
would  have  passed  title  to  the  land  certificate  to  one  not  having  notice 
of  its  former  location,  still  such  was  the  relationship  of  the  parties  to  each 
other  and  to  the  land  in  controversy,  that  no  such  right  can  be  held  to 
have  vested  in  Enoch  Jones,  who  had  full  notice  of  and  participated  in 
the  wrongful  act  whereby  it  is  claimed  that  he  acquired  title  to  the  cer- 
tificate. 

If  these  conclusions  be  correct,  it  necessarily  follows  that  the  land  be- 
longed to  Enoch  Jones  and  the  estate  of  John  W.  Smith,  in  equal  parts, 
when  the  judgment  held  by  the  District  Court  and  the  Court  of  Civil 
Appeals  to  be  an  adjudication  of  the  rights  of  the  parties  was  rendered; 
and  under  such  circumstances,  even  if  equities  in  the  land  growing  out 
of  the  common  ownership  and  joint  action  of  Mrs.  Lee  and  Enoch  Jones 
possibly  may  have  existed  as  between  them^  these  were  all  cut  off  by  that 
judgment. 

I  think  the  judgment  ought  to  be  afiSrmed;  but  as  the  intervenoi-s  are 
not  before  the  court,  what  their  right  may  be  it  is  not  necessary  to  con- 
sider. 
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If  the  holding  of  the  majority  on  the  questions  considered  be  correct, 
then  I  concur  in  the  holding  that  the  judgment  should  be  reversed  and 
the  cause  remanded. 

Delivered  April  27,  1893. 

H.  B.  Barnhart  and  W.  M,  Walton  argued  motion  for  rehearing,  for 
defendants  in  error. 

ON   REHEARINO. 

BROWN,  Associate  Justice. — J.  B.  Lee  and  others  instituted  suit  in 
the  District  Court  of  Bexar  County,  against  Charlotte  T.  Jones  et  al.,  to 
recover  an  undivided  half-interest  in  a  league  and  labor  of  land  in  Frio 
County,  and  for  partition.  The  case  was  tried  before  the  court  without 
a  jury,  and  judgment  was  entered  for  the  plaintiffs,  from  which  the  de- 
fendants appealed  to  the  Supreme  Court.  The  cause  was  by  this  court 
transferred  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial 
District.  The  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  Dis- 
trict Court.  Jones  et  al.  applied  to  this  court  for  a  writ  of  error  to  the 
Court  of  Civil  Appeals,  which  was  granted,  and  upon  hearing  the  judg- 
ments of  the  District  Court  and  the  Court  of  Civil  Appeals  were  reversed 
and  the  case  remanded.  Lee  and  others  filed  a  motion  for  rehearing, 
which  is  now  under  consideration. 

The  facts  deemed  necessary  to  an  undei*standing  of  the  questions  in- 
volved  in  this  motion  are  as  follows:  Certificate  number  489  was  issued 
to  Pedro  Flores  Morales,  and  by  him  transferred  to  J.  W.  Smith,  in  about 
18.S8,  who  transferred  an  undivided  half  of  the  certificate  to  Enoch  Jones, 
and  thereafter,  in  the  lifetime  of  Smith,  the  certificate  was  by  Jones  and 
Smith  located  on  the  land  in  controversy.  Smith  died  in  the  year  1845, 
and  his  widow,  having  married  J.  B.  Lee,  was  in  1847  appointed  by  the 
Probate  Court  of  Bexar  County  administratrix  of  the  estate  of  Smith. 
Smith  left  a  number  of  heii^s  and  a  considerable  indebtedness. 

It  appears  that  Smith  and  Jones  were  joint  owners  of  a  league  and  la- 
bor, perhaps  four  surveys,  in  Comal  County,  granted  in  the  name  of 
Baron  de  Bastrop,  which  was  in  litigation,  and  in  order  to  secure  the  land 
in  case  of  failure  of  that  title,  Jones  and  Mrs.  Lee,  as  administratrix  of 
the  estate  of  Smith,  abandoned  the  location  of  the  Morales  certificate, 
made  in  the  lifetime  of  Smith,  on  the  land  in  controversy,  fioated  the 
Morales  certificate,  and  located  it  on  a  league  and  labor  of  the  Baron  de 
Bastrop  land  in  Comal  County.  The  date  of  this  location  and  the  aban- 
donment of  the  former  location  do  not  appear,  but  it  occurred  after  the 
death  of  Smith,  and  before  the day  of  May,  1852.  Mrs.  Lee  con- 
tinued as  administa*atrix  of  the  estate  until  1856. 

In  the  year  1852  Mrs.  Lee,  administratrix  of  Smith's  estate,  applied  to 
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the  Probate  Court  of  Bexar  County  for  an  order  to  sell  the  land  in  Comal 
County  on  which  the  Momles  certificate  was  located,  which  was  granted, 
and  the  land  sold,  Jones  buying  at  said  sale  a  part  of  the  land.  The  sale 
was  confirmed  by  the  court,  and  Mrs.  Lee,  as  administratrix,  made  a  deed 
to  Jones  for  the  part  purchased  by  him. 

In  the  year  1854  one  or  more  of  the  heirs  of  Smith  filed  an  application 
in  the  Probate  Court  of  Bexar  County  for  the  partition  of  the  estate  of 
Smith.  Jones  intervened  in  the  suit,  setting  out  certain  tracts  of  land 
which  he  claimed  to  belong  to  himself  and  the  estate  jointly,  and  asked 
partition  between  himself  and  the  estate,  not  mentioning,  however,  the 
land  now  in  controversy.  Mrs.  Lee,  as  administratrix,  filed  an  answer, 
under  oath,  in  which  she  set  out  the  lands  which  she  claimed  to  be  owned 
by  Jones  and  the  estate  of  Smith,  which  embraced  the  lands  in  Frio 
County  located  by  the  Morales  certificate.  The  Probate  Court  found  that 
the  land  belonged  jointly  and  equally  to  Jones  and  the  estate  of  Smith, 
and  ordered  that  it  be  partitioned  between  them,  which  was  done. 

In  the  year  1856  some  of  the  heire  of  J.  W.  Smith  filed  a  suit  in  the 
District  Court  of  Bexar  County  against  M.  J.  Lee,  administratrix  of  the 
estate  of  Smith,  and  the  other  heirs  of  Smith,  and  against  Enoch  Jones, 
for  a  partition  of  the  property  belonging  in  common  to  the  estate  of  Smith 
and  Jones,  and  for  a  pai'tition  of  the  estate  of  said  Smith  among  the  heirs. 
The  petition  set  up  the  land  in  Frio  County  located  by  virtue  of  the 
Morales  certificate  number  489,  as  property  of  Jones  and  the  estate.  Jones 
filed  an  answer,  consenting  that  the  partition  made  by  the  Probate  Court 
of  Bexar  County  be  confirmed.  Mrs.  Lee  filed  an  answer,  under  oath, 
setting  out  the  lands  which  belonged  to  the  estate  of  Smith  and  those  that 
belonged  to  the  estate  and  Jones  jointly.  The  court  appointed  auditors 
to  ascertain  what  land  belonged  to  the  estate  of  Smith  and  Jones,  who  re- 
ported to  the  court  that  the  lands  in  Frio  County,  on  the  Rio  Frio,  located 
under  the  Pedro  Flores  Morales  certificate  number  489,  belonged  to  the 
said  estate  and  Jones.  The  court  confirmed  the  partition  made  by  the 
Probate  Court  of  Bexar  County. 

In  the  year  1861  Enoch  Jones  made  affidavit  that  he  was  the  owner  of 
certificate  number  489,  and  on  his  application  a  duplicate  thereof  was 
issued  to  him  by  the  Commissioner  of  the  General  Land  Office,  which  he 
caused  to  be  relocated  on  the  surveys  in  Fnd  County  upon  which  it  was 
first  located.  Patents  issued  in  the  name  of  Pedro  Flores  Morales.  Jones 
died  before  the  institution  of  this  suit,  and  plaintiffs  in  error  in  this  court 
are  his  heirs  and  assigns  of  such  heirs.  The  defendants  in  error  are  the 
heirs  of  J.  W.  Smith  and  Mrs.  Lee,  who  was  his  wife  at  the  date  of  his 
death. 

The  principal  question  to  be  determined  on  this  motion  is,  did  Mrs. 
Lee,  as  administratrix,  have  authority  under  the  law  to  abandon  the  loca- 
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tion  of  the  Morales  certiflcate  made  by  Jones  and  Smith  ?  If  she  had  such 
authority,  then  the  certificate  was  thereby  detached  from  the  land,  and 
when  located  in  Comal  County  was  merged  in  that  land,  which  last  tract 
being  sold  to  Jones  under  order  of  the  Probate  Court,  the  right  of  Smith's 
estate  in  the  certificate  was  vested  in  him  in  the  proportion  that  the  quan- 
tity of  land  purchased  bore  to  the  whole.  Being  the  owner  of  the  certifi- 
cate, the  relocation  would  vest  title  in  Jones  to  the  same  extent  that  he 
owned  the  certificate.  In  this  event,  the  right  of  Jones  in  the  Frio  County 
land  terminated  before  the  proceedings  in  the  Probate  Court  of  Bexar 
County  were  had,  and  before  proceedings  were  commenced  in  the  District 
Court;  hence  neither  of  those  judgments  could  have  affected  the  title  after- 
wards acquired  by  Jones  by  relocating  the  certificate,  and  the  motion  for 
a  rehearing  ought  to  be  overruled.  If,  however,  Mrs.  Lee,  as  adminis- 
tratrix of  the  estate  of  J.  W.  Smith,  had  not  the  authority  to  abandon  the 
location  made  by  Smith  and  Jones,  and  to  float  the  certificate,  then  the 
certificate  was  not  detached  from  the  land  in  Frio  County,  but  remained 
merged  therein,  and  could  not  be  located  upon  the  land  in  Comal  County 
at  the  same  time;  in  wliich  event  the  sale  of  the  land  to  Jones  did  not 
vest  in  him  the  right  of  the  estate  of  Smith  in  the  certificate.  The  relo- 
cation of  the  certificate  by  Jones  enured  to  the  benefit  of  the  estate  of 
Smith;  and  the  rehearing  should  be  granted. 

Jones  being  a  tenant  in  common  with  the  estate  of  Smith,  could  not 
abandon  the  location  and  float  the  certificate  without  the  consent  of  his 
cotenant.  Johns  v.  Pace,  26  Texas,  272.  If  the  representatives  of  the 
tenant  in  common,  Mrs.  Lee,  the  administratrix,  had  not  authority  to 
give  consent,  it  would  have  the  same  legal  effect  as  if  the  consent  had 
not  been  given. 

When  the  Morales  certificate  was  located  by  Jones  and  Smith  on  the 
land  in  Frio  County,  each  became  entitled  to  an  undivided  half-interest 
in  that  land;  the  certificate  became  merged  into  the  land;  it  became  real 
estate.  Pasch.  Dig.,  art.  5303;  Sherwood  v.  Fleming,  25  Texas  Supp., 
408.     Upon  Smith's  death  his  right  descended  to  and  vested  in  his  heirs. 

To  provide  for  administration  and  to  define  the  rights  of  the  adminis- 
trator, the  article  quoted  (article  1373,  Paschal' s  Digest)  further  pro- 
vides: ^^  But  upon  the  issuance  of  letters  testamentary  and  of  administra- 
tion on  any  such  estate,  the  executor  or  administrator  shall  have  the  right 
to  the  possession  of  the  estate  as  it  existed  at  the  death  of  the  testator 
or  intestate,  with  the  exception  aforesaid  [the  exempted  property],  and 
it  shall  be  his  duty  to  recover  and  hold  possession  of  such  estate  in  trust, 
to  be  disposed  of  under  the  provisions  of  this  act."  Thus  the  law  clearly 
defined  the  character  in  which  the  administrator  was  to  hold  the  estate 
(that  is,  as  trustee),  and  also  defined  and  limited  the  power  of  disposi- 
tion of  such  estate  to  the  purposes  and  methods  prescribed  by  law. 
Vol.  LXXXVI.  Sup.— 4 
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Article  1329  of  Paschal*  s  Digest  provided  for  the  care  of  the  estate  in 
the  hands  of  an  administrator,  and  enjoined  upon  him  that  degree  of 
diligence,  that  degree  of  care,  that  a  prudent  man  would  exercise  in  pre- 
serving his  own  property.  But  this  does  not  confer  such  power  of  dis- 
position as  a  prudent  man  would  exercise  over  his  own  property.  It  en- 
joined a  duty,  but  confers  no  power. 

When  Mrs.  Lee  was  appointed  administratrix  of  the  estate  of  J.  W. 
Smith  she  took  the  estate  as  it  existed;  that  is,  the  Morales  location  was 
real  estate.  She  took  it  as  a  trustee,  not  as  owner.  It  was  her  duty  to 
recover  and  hold  possession  of  it;  not  to  abandon  it  or  to  convert  it  into  a 
different  kind  of  estate.  She  had  the  power  to  dispose  of  it  under  the 
provisions  of  the  law,  that  is,  for  the  purposes  and  in  the  manner  pre- 
scribed by  law,  and  not  according  to  her  own  judgment  of  what  was  to 
the  interest  of  the  estate.  It  is  pertinent  to  inquire  under  what  article 
of  the  statute  or  provision  of  the  law  she  exercised  the  power  to  aban- 
don this  location  made  by  her  intestate,  thus,  in  effect,  exchanging  land 
that  he  had  acquired  for  that  which  she  deemed  more  valuable. 

The  law  carefully  prescribed  the  purposes  for  which  land  might  be  dis- 
posed of  by  an  administratrix,  and  the  method  of  its  disposition.  The 
payment  of  the  debts  due  from  the  estate  and  the  expenses  of  adminis- 
tration could  be  made  by  sale  of  the  land,  but  it  must  be  upon  a  proper 
showing,  and  by  authority  of  the  Probate  Court;  the  administratrix  could 
not  turn  it  over  to  the  creditor  in  payment  of  his  debt,  no  matter  how 
advantageous  such  a  settlement  might  be.  If  the  intestate  had  contracted 
to  convey  the  land,  the  administratrix  could  not  comply  with  the  con- 
tract without  an  order  of  the  court,  no  matter  how  undisputed  the  right. 
If  the  necessities  of  the  widow  and  the  minor  children  demanded  that 
provision  be  made  for  their  support,  no  matter  how  urgent  the  necessity, 
the  administratrix  must  procure  the  order  of  the  court  before  the  land 
could  be  sold  to  raise  the  amount  or  turned  over  to  them.  When  the 
purposes  of  the  administration  were  accomplished,  the  administrator  could 
not  deliver  the  estate  to  the  heirs,  no  matter  if  there  was  no  contest;  he 
must  apply  to  the  court  for  an  order  for  that  purpose.  In  every  instance, 
the  land  must  be  disposed  of  under  the  provisions  of  the  law.  No  discre- 
tion was  given  to  the  administratrix;  she  was  a  trustee  with  limited  pow- 
ers. We  find  no  law  that  authorized  nor  decision  that  has  sanctioned 
such  a  disi)osition  of  the  land  of  an  estate  as  was  attempted  in  this  case. 

Poor  V.  Boyce,  12  Texas,  440,  is  quoted  as  authority  to  sustain  the 
action  of  Mrs.  Lee  in  abandoning  the  location  made  by  her  intestate,  but 
the  inapplicability  of  that  case  to  the  facts  of  this  is  so  clearly  demon- 
strated in  the  opinion  of  Chief  Justice  Stayton  that  the  argument  will  not 
be  reproduced. 

It  is  claimed  that  the  evidence  does  not  show  that  the  land  was  sur- 
veyed and  the  field  notes  returned  to  the  General  Land  Office  within  the 
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time  prescribed  by  the  Act  of  February  10,  1852,  and  that  the  location 
was  forfeited,  and  that  the  title  of  Jones  to  that  land  had  ceased  to  exist 
at  the  time  of  the  partition  in  the  Probate  Court  and  when  the  judgment 
was  entered  in  the  District  Court,  and  that  the  conclusion  of  the  courts, 
that  the  matter  was  res  adjudicata,  was  erroneous.  It  is  undoubtedl}' 
true,  that  if  the  land  was  not  surveyed  and  the  field  notes  retunied  to 
the  Land  Office  within  the  time  prescribed  by  that  act,  the  location  was 
forfeited;  and  Jones  claiming  title  at  that  time  under  no  other  source, 
these  judgments  did  not  affect  his  after-acquired  title,  and  were  not  con- 
clusive of  his  right.  In  the  view  taken  of  the  other  questions,  this  be- 
comes immaterial  in  determining  our  action  upon  this  motion.  Conceding 
that  the  land  was  forfeited  as  claimed,  the  effect  was  that  the  certificate 
was  by  operation  of  law  detached  from  the  land,  but  the  right  to  the  cer- 
tificate remained  in  Jones  and  the  estate  of  Smith,  as  before.  The  for- 
feiture could  not  have  occurred  until  after  Jones  purchased  the  Comal 
County  land,  and  the  subsequent  forfeiture  of  the  former  location  could 
not  have  the  effect  to  confer  title  to  the  certificate  upon  Jones.  It  being 
the  joint  property  of  himself  and  the  estate  of  Smith,  the  relocation  of 
the  certificate  by  Jones  enured  to  the  benefit  of  Smith's  estate,  and  the 
land  acquired  became  the  joint  property  of  the  estate  and  Jones. 

We  conclude  that  Mrs.  Lee,  as  administratrix  of  the  estate  of  J.  W. 
Smith,  had  no  authority  to  abandon  the  location  of  the  Morales  certificate 
on  the  land  in  controversy,  and  that  the  certificate  remained  the  joint 
property  of  Jones  and  Smith  when  relocated,  and  that  the  plaintiffs  in 
the  court  below  are  entitled  to  recover  one-half  of  the  land,  and  to  have 
partition  of  it.  It  is  therefore  ordered  that  a  rehearing  be  granted,  and 
that  the  judgments  of  the  Court  of  Civil  Appeals  and  the  District  Court 
be  afl9rmed. 


Affirmed* 


Delivered  June  19,  1893. 


Annie  E.  Daniel  et  al.  v.  J.  C.  Hutcheson. 
No.  27. 

1.  Military  Government  in  Texas. 

Although  the  State  of  Texas  was  admitted  to  be  entitled  to  represen- 
tation in  Congress  on  March  30,  1870,  not  until  April  16  following 
was  military  rule  relinquished ;  and  until  that  date  the  military  gov- 
ernment under  the  Reconstruction  Laws  of  Congress  continued  to 
exist   59 

2.  Military  Courts. 

The  power  of  the  United  States  to  establish  and  maintain  military  courts 
during  the  reconstruction  period  is  fully  recognized  by  the  Federal 
and  the  State  courts 61 ,  63 
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3.  Same— Constitution  of  1869. 

Under  the  facts  existing,  it  was  not  for  the  people  of  Texas  to  deter- 
mine, by  their  Constitution  or  otherwise,  when  military  rule  should 
cease,  or  to  what  extent  the  administration  of  civil  affairs  should  be 
controlled  by  military  power.  These  were  questions  for  the  decision 
of  the  dominant  power  holding  military  possession 62 

4.  Same. 

The  Constitution  of  1809  was  formed  and  adopted  in  pursuance  of  the 
Reconstruction  Acts  of  Congress,  andwas  as  valid  and  binding  a  law, 
in  so  far  as  it  purported  to  atfe<^t  private  rights,  as  were  laws  already 
existing.  It  did  not,  however,  affect  the  right  of  the  United  States 
to  determine  when  the  political  relation  formerly  existing  should  be 
restored,  by  the  removal  of  the  military  government 64 

5.  Duration  of  Military  Courts  in  1870. 

The  military  government  was  not  proclaimed  to  be  at  an  end  in  Texas 
until  April  16, 1870.  And  the  earliest  period  at  which  it  can  be  claimed 
that  County  Courts  ceased  to  have  probate  jurisdiction  is  the  period 
at  which  the  State  Government  was  in  operation  under  the  Constitu- 
tion of  18G9  65 

6.  Case  in  Judgment. 

Probate  sale  made  and  approved  in  1870.  and  before  the  IGth  of  April, 
in  Harris  County,  in  administration  pending  in  the  County  Court, 
passed  title  to  the  purchaser,  notwithstanding  the  Constitution  of  1869 
deprived  County  Courts  of  probate  jurisdiction 67 

On  Certificate  of  Dissent  from  Court  of  Civil  Appeals  for  First  Dis- 
trict, in  an  appeal  from  Harris. 

F.  G.  Morris  and  W,  F,  Robertson,  for  appellants.  —  The  Constitution 
of  1869  repealed  all  of  the  Constitution  of  1866,  that  part  of  it  providing 
for  a  County  Court  as  well  as  other  parts,  and  all  laws  vesting  jurisdic- 
tion in  courts  inconsistent  with  the  provisions  of  the  Constitution  of  1869 
as  to  jurisdiction  of  courts;  and  there  being  no  provision  in  the  Consti- 
tution of  1869  for  continuing,  for  any  length  of  time,  the  jurisdiction  of 
courts  exercising  powers  which  they  were  not  invested  with  under  the 
new  Constitution,  such  County  Courts,  as  courts  of  probate  jurisdiction, 
became  extinct  when  the  Constitution  of  1869  took  effect;  and  therefore 
the  order  of  sale  and  confirmation  of  sale  in  question,  which  were  made 
after  said  Constitution  of  1869  took  effect,  were  null  and  void,  and  are 
not  in  fact  made  by  a  court.  Peak  v.  Swindle,  68  Texas,  242;  Hildreth 
v.  Mclntyre's  Devisees,  1  J.  J.  Marsh.,  206;  Foster  v.  Daniels,  39  Ga., 
39;  Strickland  v.  Griffin,  70  Ga.,  546;  Pelham  v.  Murray,  64  Texas,  477; 
Neal  V.  Bartleson,  65  Texas,  485;  Rogers  v.  Kennard,  54  Texas,  30;  Gid- 
dings  V.  Messner,  65  Texas,  301;  Calloway  v.  Foster,  93  U.  S.,  573;  Mc- 
Mullen  V.  Guest,  6  Texas,  275;  In  re  Will  of  Brown,  34  Cal.,  682;  Knox 
V.  Garrett,  28  La.  Ann.,  168;  Commonwealth  v.  Hampden,  6  Pick.,  501; 
Miller's  Case,  1  W.  Black.,  451;  Baker  v.  Terrell,  12  Gray,  154;  Rail-' 
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way  V.  Varnell,  98  U.  S.,  479;  Wells  on  Juris.,  sees.  69,  70;  Butler  v. 
Palmer,  1  Hill,  324;  North  Canal  St.  Road,  10  Watts,  35;  Fenelon's  Pe- 
tition, 7  Pa.  St.,  173;  Canal  Co.  v.  Chicago,  14  III.,  334;  Maenawhoc 
Plantation  v.  Thompson,  36  Me.,  365;  Sedg.  on  Con.  of  Stat,  and  Const. 
Law,  109,  110,  111;  Suth.  on  Stat.  Con.,  sees.  165,  464. 

Counsel  supported  motion  for  rehearing  by  an  exhaustive  argument, 
urging : 

1.  That  the  decisions  of  the  Supreme  Court  of  the  United  States  which 
we  have  cited,  and  a  decision  of  Chief  Justice  Waite,  which  this  court 
approved  in  Swindle  v.  Peak,  thoroughly  establish  the  proposition  that 
the  course  of  governmental  affairs  was  not  affected  by  the  military  occu- 
pation of  the  State,  except  as  to  those  departments  or  offices  with  refer- 
ence to  which  the  military  power  was  actually  exerted,  and  only  to  the 
extent  that  the  military  authority  was  exerted. 

2.  That  the  military  authority  was  never  exerted  so  as  to  affect  the 
taking  effect  of  the  Constitution  of  1869,  but  was  only  used  to  control 
the  administration  of  certain  offices  after  the  Constitution  was  adopted, 
and  that  no  action  was  ever  taken  looking  to  the  creation  of  a  court  or 
the  continuance  of  the  office  of  county  judge,  notwithstanding  its  abolish- 
ment by  the  Constitution.  That  the  military  authority  merely  appointed 
officers  to  fill  the  office  while  it  lasted,  which  appointees  were  civil  offi- 
cers, exercising  the  functions  of  a  civil  office,  and  not  military  officers 
exercising  duties  prescribed  by  the  military  authority. 

3.  That  the  County  Court  became  extinct  by  the  adoption  of  the  Con- 
stitution, and  was  never  revived  by  any  order  of  the  militar}'^  authority. 

4.  That  if  the  Constitution  never  before  took  effect,  that  it  did  take 
effect  upon  the  extinction  of  military  authority  in  the  State,  March  30, 
1870,  and  that  as  there  was  then  no  de  facto  government  supporting  Gen- 
eral Reynolds,  and  he  not  having  established  a  government  over  this 
country  which  displaced  Federal  and  State  authorities,  he  was  not  a  de 
facto  officer  who,  as  a  military  officer,  could  perfonn  acts  that  would  be 
valid  when  acting  in  contravention  to  the  laws  of  the  State  of  Texas. 

5.  That  when  the  organic  or  statutory  law  conferring  jurisdiction  on 
a  court  is  repealed,  without  making  provision  for  pending  business,  the 
court  can  not  maintain  a  de  facto  existence  for  the  purpose  of  disposing 
of  pending  cases,  but  they  die  with  the  law. 

Hutcheson  &  Sears,  for  appellee. — ^The  precise  point  involved  in  this 
case  is  reflected  in  the  opinion  and  the  dissenting  opinion  of  the  Court  of 
Civil  Appeals;  but  while  the  dissenting  judge  does  not  attach  importance  to 
the  existence  of  military  authority  in  this  State  as  supporting  his  views, 
yet  we  regard  that  as  sufficient,  if  not  of  paramount  significance,  to  aid 
this  court  in  arriving  at  its  conclusion,  and  will  urge  the  existence  of  such 
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authority  upon  the  attention  of  this  court,  and  we  submit  the  case  upon 
the  following: 

1.  At  the  time  the  Constitution  in  this  State  was  adopted  there  existed 
in  the  State  of  Texas,  under  the  Reconstruction  Acts,  a  provisional  gov- 
ernment under  military  authority,  which  supei*seded  all  other  actual  gov- 
ernment, and  which  continued  in  actual  possession  and  control  of  tlie 
government  of  this  State  until  the  16th  day  of  April,  1870.  We  main- 
tain, that  both  from  the  phraseology  of  the  Constitution,  wherein  it  pro- 
vides for  such  proceedings  in  the  probate  matters  as  should  be  thereafter 
provided  for  by  the  Legislature  of  the  State,  and  from  the  fact  that  mili- 
tary rule  actually  existed  in  this  State  until  such  legislation  was  had,  and 
until  a  period  beyond  the  time  when  this  sale  was  made,  that  the  Consti- 
tution was  not  intended  to  Interfere  with  the  existing  tribunals,  nor  to 
go  into  efifect  as  to  probate  matters  until  civil  authority  superseded  mili- 
tary, and  until  the  Legislature  should  provide  for  the  conduct  of  probate 
proceedings  in  the  new  tribunal  for  which  the  Constitution  provided. 
Any  other  construction  would  produce  an  interregnum  in  government, 
and  would  destroy  rights  innocently  acquired  during  the  old  regime  un- 
der military  supervision  and  protection,  and  therefore  by  force  of  the 
proper  interpretation  of  the  Constitution  itself,  and  by  force  of  military 
government,  which  did  exist  at  the  time  of  the  sale  of  the  property  by 
the  county  judge  of  Harris  County,  the  same  was  legal  and  should  be 
maintained. 

Under  the  proposition  that  such  was  the  intention  of  the  Constitution, 
see  the  case  cited  by  Judge  Pleasants  in  his  opinion,  and  the  following: 
Stone  V.  Hill,  72  Texas,  540;  Womack  v.  Womack,  17  Texas,  1. 

Authorities  which  show  that  military  power  being  in  actual  existence, 
whether  rightfully  or  not,  superseded  all  law,  and  sanctioned  acts  done 
thereunder:  O'Brien  on  Courts  Martial,  26;  Bish.  on  Crim.  Law,  sees. 
45,  52,  61-64;  Ableraan  v.  Booth,  21  How.,  516,  517;  Acts  1870,  called 
sess.,  244,  245;  Luther  v.  Borden,  7  How.,  1. 

2.  The  acts  of  the  de  facto  judge  are  valid  and  binding,  though  the 
law  under  which  he  was  appointed  is  afterwards  declared  unconstitutional 
and  void.  Black  on  Judg.,  sec.  175,  et  seq.;  The  State  v.  Carroll,  38 
Conn.,  449;  Keene  v.  McDonough,  8  Pet,  308;  Campbell  v.  The  Com- 
monwealth, 96  Pa.  St.,  344;  Gregg  v.  Jamison,  55  Pa.  St.,  468;  Carli  v. 
Rhener,  27  Minn.,  292;  The  State  v.  Williams,  5  Wis.,  308;  Cary  v.  The 
State,  96  Ala.,  78;  Threaddill  v.  Railway.  7  N.  C,  178;  Woodside  v. 
Wagg,  71  Me.,  207;  Cramer  v.  Boinest,  27  S.  C.,  436. 

We  respectfully  urge  upon  the  court,  that  from  the  language  employed 
in  the  Constitution,  giving  the  District  Court  probate  power,  to- wit, 
''  under  such  rules  as  the  Legislature  may  prescribe,"  and  from  the  neces- 
sity of  submission  to  existing  government  of  the  military  powers  until 
they  chose  to  remove  or  were  withdrawn  by  the  President,  and  from  the 
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further  necessity  of  there  being  an  inten-egnum  (which  can  never  be  con- 
templated by  the  government)  if  existing  laws  were  immediately  sus- 
pended as  to  probate  matters,  it  was  never  intended  that  the  said  act 
regarding  probate  jurisdiction  in  the  District  Court  should  take  effect 
until  the  Legislature  had  provided  some  means  by  which  the  pending 
business  should  be  transferred  from  the  Probate  Court  to  the  District 
Court,  and  for  conducting  the  disposition  of  it;  and  all  things  actually 
done  and  executed  under  an  actual  physical  government  should  be  up- 
held. Otherwise  millions  of  property  in  this  State,  honestly  and  inno- 
cently acquired  at  probate  sales,  must  have  titles  destroyed,  and  innocent 
parties  suffer  for  what  they  did  not  produce,  nor  could  they  prevent. 

STAYTON,  Chief  Justice. — The  lot  in  controversy  belonged  to  R.  W. 
Dowling,  who  died  during  the  year  1867,  in  Harris  County,  Texas. 

Tliis  action  was  brought  by  his  surviving  widow  and  children,  and  it 
was  tried  on  the  agreed  statement  of  facts,  from  which  it  appears,  that 
Mi-s.  Dowling  (now  Mi-s.  Daniel),  during  the  same  year  of  her  husband's 
death,  was  appointed  administratrix  of  his  estate,  and  qualified. 

On  her  application  the  County  Court  of  Harris  County,  in  the  month 
of  February,  1870,  ordered  the  sale  of  the  lot  in  controversy,  to  raise 
money  to  pay  debts  of  the  estate;  and  in  pursuance  of  that  order  it  was 
sold  on  April  6,  1870,  and  that  sale  was  confirmed  by  that  court. 

The  agreement  states,  ''  That  the  county  judge  appointed  by  General 
Reynolds,  of  the  army  of  the  United  States,  in  military  command  of  the 
department  including  Texas,  continued  to  act  as  county  judge,  and  the 
order  of  sale  and  confirmation  herein  referred  to  were  made  in  the  County 
Court  as  held  by  him  in  said  Harris  County  at  the  dates  above  stated." 

It  was  further  agreed:  "If  at  the  time  of  said  order  of  sale  and  con- 
firmation thereof  the  said  CountyCourt  had  jurisdiction  generally  of  ad- 
ministrations of  estates  of  deceased  persons,  or  power  to  make  such  orders, 
then  the  plaintiffs  have  no  title;  but  if  said  court  did  not  then  have  the 
general  jurisdiction  of  administrations  of  deceased  persons,  then  plaintiffs 
have  title  to  said  lot  number  28;  and  we  submit  to  the  court  the  legal 
question,  Did  the  County  Court  have  jurisdiction  to  make  orders  of  sale 
and  confirm  sales  at  the  time  said  orders  were  made,  in  administrations 
pending  in  said  court  when  the  Constitution  of  1869  took  effect?" 

The  District  Court  held,  under  the  agreed  facts,  that  the  County  Court 
had  jurisdiction  to  order  and  confirm  the  sale,  and  rendered  a  judgment 
in  favor  of  the  defendant. 

On  appeal,  a  majority  of  the  judges  of  the  Court  of  Civil  Appeals  held, 
that  upon  the  adoption  of  the  Constitution  of  1869  by  a  vote  of  the  peo- 
ple, County  Courts  ceased  to  exist;  that  probate  jurisdiction  theretofore 
exercised  by  them  under  the  terms  of  the  Constitution  at  once  vested  in 
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the  District  Courts,  who  might  exercise  such  jurisdiction  without  further 
legislation. 

The  majority  further  held,  that  the  condition  of  the  country  and  the 
imposition  of  a  military  government  on  the  people  and  territory  of  the 
State,  continued  until  after  the  sale  was  made  and  confirmed,  did  not  sus- 
pend the  jurisdiction  of  District  Courts  in  probate  matters,  or  continue 
the  right  of  County  Courts  to  exercise  such  jurisdiction  as  under  the  Con- 
stitution of  1866  they  were  clothed  with. 

One  of  the  judges  of  that  court,  however,  held,  that  in  so  far  as  it 
affected  the  jurisdiction  of  District  Courts,  the  Constitution  of  1869  could 
not  become  operative  until  the  Legislature  should  redistrict  the  State  and 
fix  a  time  for  holding  courts  in  the  several  districts;  that  the  District 
Courts  provided  for  by  the  Constitution  of  1869  were  essentially  different 
courts  from  those  organized  under  the  Constitution  of  1866,  the  latter 
having  no  original  probate  jurisdiction,  while  the  former  were  clothed 
with  such  probate  jurisdiction  as  under  the  former  Constitution  was  pos- 
sessed by  County  Courts,  as  well  as  the  power  conferred  on  District  Courts 
by  the  former  Constitution;  and  from  this  an  inference  was  drawn  that 
it  was  the  intention  of  the  people  that  the  District  and  County  Courts 
should  continue  to  exercise  the  jurisdiction  conferred  upon  them  by  the 
Constitution  of  1866  until  the  reorganization  of  District  Courts  through 
proper  legislation  under  the  Constitution  of  1869. 

The  cause  comes  before  this  court  on  certificate  of  dissent. 

The  inquiry  in  this  case  is,  Did  the  County  Court  have  jurisdiction  to 
order  and  confirm  the  sale  at  the  time  it  assumed  to  do  so  ? 

If  it  had,  this  settles  the  right  of  the  parties,  and  an  inquiry  as  to  the 
time  when  District  Courts,  under  the  Constitution  of  1869,  acquired  ju- 
risdiction over  probate  matters  is  not  a  material  inquiry. 

In  determining  the  question  presented,  we  do  not  feel  authorized  to 
look  alone  to  the  Constitution  of  1869,  disregarding  the  condition  of  af- 
fairs existing  at  the  time  that  Constitution  was  adopted  by  the  vote  of 
the  people,  and  the  subsequent  condition;  for  in  our  opinion  these  are 
matters  that  must  be  considered  in  determining  the  power  of  the  County 
Court  for  Harris  County  at  the  time  it  ordered  and  confirmed  the  sale  in 
question. 

A  brief  statement  of  facts  will  be  necessary  to  a  proper  understanding 
of  the  condition  of  affairs  existing  prior  to  and  at  the  time  these  orders 
were  made. 

The  Civil  War,  in  fact,  ended  in  May,  1865,  if  by  ''war*'  be  meant 
"a  contest  between  States,  or  parts  of  States,  carried  on  by  force;*'  but 
at  its  close  military  possession  was  taken,  and  a  provisional  Goveraor  was 
appointed  by  the  President  of  the  United  States,  by  whom  State,  district* 
and  county  officers  were  appointed. 

A  constitutional  convention  was  called,  which  convened  on  February 
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7 J  1866,  and  so  amended  the  CoDStitutlon  of  the  State  as  to  meet  the 
changed  condition  of  affairs  brought  about  by  the  result  of  the  war  and 
amendment  to  the  Constitution  of  the  United  States.  These  amendments 
were  ratified  by  the  people. 

One  of  these  amendments  increased  the  number  of  judges  of  the  Su- 
preme Court,  and  made  them  elective  by  tlie  people,  as  were  all  other 
judges. 

Another  created  County  Courts,  with  jurisdiction  such  as  County  Courts 
did  not  have  under  the  former  Constitution,  but  still  conferring  on  them 
the  probate  jurisdiction  theretofore  possessed. 

All  officers  provided  for  by  that  Constitution  were  elected  and  entered 
upon  the  discharge  of  their  respective  duties. 

The  Legislature  met  and  passed  laws,  and  the  State  Government  was 
again  administered  by  officers  holding  under  the  terms  of  the  Constitu- 
tion; all  the  courts  were  held  by  judges  elected  as  the  Constitution  pre- 
scribed, and  county  and  municipal  officers  selected  in  the  same  manner 
were  in  the  discharge  of  their  duties. 

On  August  20,  1866,  the  President  of  the  United  States  decided  that 
the  war  had  ended  in  Texas,  and  so  proclaimed;  but  on  March  2,  1867, 
Congress  passed  what  has  been  known  as  the  first  of  the  *^  Reconstruction 
Laws." 

These  declared  that  no  legal  State  Goverament  existed  in  Texas  and  in 
other  States  named;  divided  the  Southern  States  into  military  districts, 
made  subject  to  the  military  authority  of  the  United  States,  and  directed 
that  an  officer  of  the  army,  not  below  a  named  rank,  should  be  assigned 
to  command  in  each  district;  and  it  was  declared  "  that  all  interference, 
under  color  of  State  authority,  with  the  exercise  of  military  authority 
under  this  act  shall  be  null  and  void." 

The  act  further  provided,  that  it  should  become  inoperative  in  each 
State  when  the  people  should  adopt  Constitutions  containing  requisites 
mentioned,  and  should  also  adopt  the  Fourteenth  Amendment  and  it  be- 
came a  part  of  the  Constitution  of  the  United  States,  provided  the  State 
was  admitted  to  representation  in  both  houses  of  Congress. 

The  law  further  provided,  '*  That  until  the  people  of  said  rebel  States 
shall  be  by  law  admitted  to  representation  in  the  Congress  of  the  United 
States,  any  civil  government  which  may  exist  therein  shall  be  deemed 
provisional  only,  and  in  all  respects  subject  to  the  paramount  authority 
of  the  United  States  at  any  time  to  abolish,  modify,  control,  or  supersede 
the  same." 

A  military  officer  was  appointed  in  each  district;  and  in  Texas  this 
officer  exercised  powers  legislative  and  executive,  if  not  judicial. 

Officers  elected  under  the  Constitution  were  removed  from  office,  and 
others  appointed  in  their  places;  but  some  question  having  been  made  of 
the  power  of  the  commandant  in  each  district  to  do  this,  on  July  19, 
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1867,  Congress  passed  another  law,  in  part  explanatory  of  the  act  referred 
to  and  of  an  intervening  act,  in  which  it  was  declared  '*  to  have  been  the 
true  intent  and  meaning  of  [the  acts  before  referred  to]  that  the  govern- 
ments then  existing  in  the  rebel  States  [naming  them]  were  not  legal 
State  Governments;  and  that  thereafter  said  goveniments,  if  continued, 
were  to  be  continued  subject  in  all  respects  to  the  military  commanders 
of  the  respective  districts  and  to  the  paramount  authority  of  Congress." 

The  act  last  referred  to  further  conferred  upon  the  commander  of  any 
district,  subject  to  the  approval  of  the  General  of  the  Army  of  the  United 
States,  the  power  to  remove  from  office  any  person  holding  or  exercising 
any  office,  civil  or  military,  claimed  or  held  under  any  State  or  the  gov- 
ernment thereof,  or  any  municipal  or  other  division  thereof,  and  to  sup- 
ply their  places  by  some  officer  or  soldier  of  the  army,  or  by  the  appoint- 
ment of  some  other  person. 

The  same  power  was  granted  to  the  General  of  the  Army  of  the  United 
States,  and  acts  of  officers  in  removing  civil  officers  before  the  passage  of 
the  last  act  were  confirmed. 

The  act  further  provided,  *'  That  no  district  commander  or  member 
of  the  board  of  registration,  or  any  of  the  officers  or  appointees  acting 
under  them,  shall  be  bound  in  his  action  by  any  opinion  of  any  civil  offi- 
cer of  the  United  States." 

On  July  30,  1867,  the  Governor  of  the  State  elected  under  the  Consti- 
tution as  amended  in  1866,  was  removed  from  office,  and  a  provisional 
Governor  was  appointed,  who  held  office  until  September  30,  1869,  when 
he  resigned,  and  from  that  time  until  January  8, 1870,  the  executive  du- 
ties were  performed  by  an  adjutant  of  the  general  in  command,  placed 
in  charge  of  civil  affairs. 

On  June  1,  1868,  a  convention  assembled  to  frame  a  Constitution  for 
the  State  in  pursuance  of  the  act  of  Congress,  and  that  body,  with  the  as- 
sistance of  the  commanding  general,  succeeded  in  putting  in  form  that 
which  subsequently  became  the  Constitution  of  1869. 

By  the  ordinance  of  the  convention,  this  draft  of  a  Constitution  was  to 
be  submitted  to  the  vote  of  the  people  on  the  first  Monday  in  July,  1869, 
but  by  proclamation  of  the  President  the  election  was  postponed  until 
November  30,  1869,  and  on  that  and  the  three  succeeding  days  the  elec- 
tion was  held,  and  that  Constitution  adopted. 

At  the  same  election  at  which  the  Constitution  was  adopted  all  the  offi- 
cers made  elective  by  the  Constitution  were  elected,  in  accordance  with 
the  act  of  Congress  empowering  the  President  to  direct  the  election  to 
be  held. 

The  Governor  and  Legislature  were  elected,  and  the  latter  met  on  Feb- 
ruary 25,  1870,  and  ratified  the  amendments  to  the  Constitution  of  the 
United  States,  and  elected  United  States  Senators,  when  it  adjourned  un- 
til April  24  of  same  year. 
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The  Governor  elect  did  not  qualify  as  Governor  until  April  28,  1870, 
but  on  January  8,  preceding,  he  was  appointed  provisional  Governor  by 
the  officer  in  command  of  the  district. 

On  March  30,  1870,  the  act  admitting  the  State  to  representation  in 
Congress  was  approved,  and  on  the  next  day  Senators  and  Congressmen 
elected  at  the  election  begun  on  November  30,  1869,  took  the  oath  of 
office. 

The  Constitution  of  1866  made  the  Supreme  Court  to  consist  of  five 
judges,  elective  by  the  people,  while  the  Constitution  of  1869  made  the 
court  to  consist  of  only  three  judges,  to  be  appointed  by  the  Governor; 
but  the  judges  appointed  by  the  military  authorities  continued  to  act  un- 
til the  December  Term,  1870,  when  began  the  services  of  those  appointed 
under  the  Constitution  of  1869. 

No  appointments  of  district  judges  were  made  under  the  Constitution 
of  1869  prior  to  July,  1870,  and  the  judges  of  these  courts  appointed  by 
the  military  authorities  continued  to  act. 

From  the  time  the  Constitution  of  1869  was  adopted  by  a  vote  of  the 
people  until  the  reorganization  of  the  State  Government  under  that  Con- 
stitution, District  Courts  exercised  only  such  jurisdiction  as  was  conferred 
on  them  by  the  (Constitution  of  1866,  and  many  of  them  did  not  exercise 
probate  jurisdiction  until  the  autumn  of  1870. 

Judges  of  County  Courts  appointed  by  the  military  authorities  contin- 
ued to  hold  office,  and  to  exercise  the  probate  jurisdiction  conferred  on 
these  courts  by  the  Constitution  of  1866,  until  after  the  reorganization 
of  the  State  Government  under  the  Constitution  of  1869. 

Although  the  State  was  admitted  to  be  entitled  to  representation  in 
Congress  on  March  30,  1870,  not  until  April  16  following  was  military 
rule  relinquished.  On  that  day,  by  general  order  number  74,  the  mili- 
tary commander  declared  that  the  State  had  resumed  her  practical  rela- 
tions to  the  General  Government,  and  that  all  authority  conferred  upon 
him  by  the  Reconstruction  Laws  was  remitted  to  the  civil  authorities; 
but  that  order  declared,  *'  that  all  civil  officers  will  continue  in  the  dis- 
charge of  their  present  duties  until  relieved  by  qualified  successors;"  and 
it  directed,  that  '*  the  Supreme  and  District  Courts  of  the  State  will  con- 
tinue in  the  discharge  of  their  respective  duties  until  the  new  courts  shall 
be  inaugurated." 

This  order  was  recognized  by  the  Legislature,  which  assembled  on  April 
26,  1870.     Joint  Resolution  approved  August  15,  1870. 

From  this  statement  it  will  be  seen  that  military  government,  under 
the  Reconstruction  Laws,  continued  to  exist  in  the  State  until  April  16, 
1870;  and,  in  effect,  to  some  extent  even  after  that  date.  Prior  to  that 
date,  however,  the  facts  transpired  on  which  the  rights  of  the  parties 
depend. 

Whether  civil  government,  for  so  long  a  period  and  to  such  extent, 
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was  wisely  or  even  lawfully  superseded,  is  now  an  irrelevant  inquiry;  for 
in  deciding  private  rights  we  must  look  to  the  facts  then  existing. 

That  the  State  was  governed  by  military  law,  even  tnough  its  own  laws 
may  to  some  extent  have  been  recognized  and  administered,  must  be 
considered  an  established  fact. 

The  power  of  the  United  States  Government  to  impose  such  a  rule 
upon  the  State  must  be  recognized  as  fully,  under  the  facts  existing,  as 
though  Texas  had  theretofore  been  an  independent  sovereignty,  having 
no  relation  to  the  United  States  than  that  usually  sustained  by  one  inde- 
pendent nation  to  another. 

Civil  war  had  existed  of  magnitude  seldom  exceeded,  resulting  in  the 
overthrow  by  force  of  arms  of  the  cause  the  State  had  espoused,  and 
the  occupation  of  her  territory  by  a  hostile  army. 

This  occupancy  was  continued,  and  under  the  laws  of  war  furnished 
ground  for  the  establishment  of  military  law.  This  was  done  under  the 
express  requirement  of  acts  of  Congress. 

The  power  of  the  United  States  Government  during  the  war  in  territory 
of  which  they  had  military  possession  is  thus  stated:  ''Although  the  city 
of  New  Orleans  was  conquered  and  taken  possession  of  in  a  civil  war 
waged  on  the  part  of  the  United  States  to  put  down  an  .insurrection  and 
restore  the  supremacy  of  the  National  Government  in  the  Confederate 
States,  that  government  had  the  same  power  and  rights  in  territory  held 
by  conquest  as  if  the  territory  had  belonged  to  a  foreign  country  and  had 
been  subjugated  in  a  foreign  war.  In  such  cases  the  conquering  power 
has  a  right  to  displace  the  pre-existing  authority,  and  to  assume  to  such 
extent  as  it  may  deem  proper  the  exercise  by  itself  of  all  the  powera  and 
functions  of  government.  It  may  appoint  all  the  necessary  officers,  and 
clothe  them  with  designated  powei-s,  larger  or  smaller,  according  to  its 
pleasure.  It  may  prescribe  the  revenues  to  be  paid,  and  apply  them  to 
its  own  use  or  otherwise.  It  may  do  anything  necessary  to  strengthen 
itself  and  weaken  the  enemy.  There  is  no  limit  to  the  powers  that  may 
be  exerted  in  such  cases,  save  those  which  are  found  in  the  laws  and 
usages  of  war."     New  Orleans  v.  Steamship  Co.,  20  Wall.,  393. 

This  language,  strong  as  it  may  seem,  asserts  a  rule  of  international 
law  recognized  as  applicable  during  a  state  of  war,  and  it  was  used  in 
considering  the  power  of  a  mayor  of  the  city  of  New  Orleans,  appointed 
by  the  military  authorities  of  the  United  States  during  the  occupancy  of 
that  city  in  1865,  to  make  a  lease  for  a  term  of  years  of  a  water  front 
property  belonging  to  the  city. 

Reference  to  some  cases  will  be  made  for  the  purpose  of  illustrating  the 
extent  to  which  such  powers  have  been  exercised,  and  the  binding  effect 
given  to  them,  in  so  far  as  they  operated  on  private  right. 

In  1862,  while  the  United  States  troops  occupied  New  Orleans,  the  Presi- 
dent, by  proclamation,  created  a  provisional  court  for  the  State  of  Louisi- 
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ana,  with  authority,  among  other  powers,  to  hear,  try,  and  determine 
admiralty  causes.  By  that  court  a  decree  was  rendered  against  the  vessel 
that  gives  style  to  the  cause,  and  subsequently  a  question  arose  as  to  the 
validity  of  the  court. 

The  Supreme  Court  of  the  United  States,  after  stating  that  the  civil 
war  was  attended  by  the  general  incidents  of  a  regular  war,  pointed  out 
the  objects  to  be  attained,  and  said:  ^^But  in  the  attainment  of  these 
ends  through  military  force,  it  became  the  duty  of  the  National  Govern- 
ment, wherever  the  insurgent  power  was  overthrown,  and  the  territory 
which  had  been  dominated  by  it  was  occupied  by  the  national  forces,  to 
provide,  as  far  as  possible,  so  long  as  the  war  continued,  for  the  security 
of  persons  and  property  and  for  the  administration  of  justice.  Thi  duty 
of  the  National  Government  in  this  respect  was  no  other  than  that  which 
devolves  upon  the  government  of  a  regular  belligerent  occupying,  during 
war,  the  territory  of  another  belligerent.  It  was  a  military  duty,  to  be 
performed  by  the  President  as  commander-in-chief,  and  entrusted  as  such 
with  the  direction  of  the  military  force  by  which  occupation  was  held.** 
It  was  held,  that  the  court  was  properly  established  by  the  President  in 
the  exercise  of  lawful  power  existing  during  the  war.  The  Grapeshot,  9 
Wall.,  132. 

The  same  court  rendered  a  judgment  for  money  against  a  defendant, 
under  which  his  plantation  was  sold,  and  the  title  of  the  purchaser  was 
sustained  by  the  Supreme  Court  of  the  United  States.  Burke  v.  Milten- 
burger,  19  Wall.,  524;  Lewis- v.  Cocks,  23  Wall.,  469.  In  that  case  the 
Supreme  Court  again  considered  the  nature  of  the  power  exercised  b^'  the 
President  and  the  validity  of  the  court. 

Still  another  court  was  established  in  New  Orleans  during  the  war,  by 
the  general  commanding  the  United  States  Army  then  occupying  that 
city;  and  that  court  rendered  a  very  large  judgment  against  a  defendant, 
who  subsequently  questioned  its  jurisdiction  and  sought  relief  from  its 
judgment.  The  matter  went  before  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  and  that  court  sustained  the  jurisdiction  of  the 
court. 

In  the  course  of  the  opinion  it  was  said,  after  referring  to  several  de- 
cisions: **  In  view  of  these  decisions,  it  is  not  to  be  questioned  that  the 
Constitution  did  not  prohibit  the  creation  by  military  authority  of  courts 
for  the  trial  of  civil  cases  during  the  civil  war  in  conquered  portions  of 
the  insurgent  States.  The  establishment  of  such  courts  is  but  the  exer- 
cise of  the  ordinary  rights  of  conquest.**  Mechanics  Bank  v.  Union 
Bank,  22  Wall.,  276;  same  case,  25  La.  Ann.,  387.  The  case  of  Pen uy- 
witt  V.  Elaton  involved  the  same  general  question,  and  was  decided  in  the 
same  way.     15  Wall.,  382. 

After  the  United  States,  in  1846,  had  military  possession  of  Upper 
California,  the  military  and  naval  commanders  were  instructed  to  estab- 
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lish  a  civil  and  military  government  within  the  conquered  territory.  This 
was  done,  and  duties  were  imposed  and  collected  for  the  support  of  the 
government.  These  acts  were  held  to  be  the  lawful  exercise  of  a  bel- 
ligerent right  over  conquered  territory.    Cross  v.  Harrison,  16  How.,  164. 

The  same  course  was  pursued  when  possession  of  New  Mexico  was  held 
by  the  military  authorities  of  the  United  States  in  1846;  a  judicial  system, 
composed  of  appellate  and  courts  of  original  jurisdiction,  was  created, 
judges  were  appointed,  and  districts  or  circuits  established;  and  this  was 
held  to  be  only  the  exercise  of  legitimate  military  power.  Leitensdorfer 
V.  Webb,  20  How.,  176. 

The  following  cases  illustrate  the  general  question  included  in  this  case: 
Fleming  V.  Page,  9  How.,  614;  Jecker  v.  Montgomery,  13  How.,  515; 
United  States  v.  Rice,  4  Wheat.,  253;  Coleman  v.  Tennessee,  97  U.  S.,  517; 
Ex  Parte  Milligan,  4  Wall.,  141;  Burke  v.  Tugee,  22  La.  Ann.,  629; 
Lanfear  v.  Mestier,  18  La.  Ann.,  497;  Hopperman  v.  Porter,  6  Cold., 
391;  Scott  V.  Billgury,  40  Miss.,  119;  Chase's  Decisions,  133. 

Mr.  Halleck  makes  a  very  full  and  clear  statement  of  the  powers  which 
may  be  exercised  by  a  government  holding  military  possession  of  terri- 
tory of  a  hostile  State.     Halleck's  Laws  of  War,  775-809. 

Conceding  the  broken  relation  of  Texas  to  the  United  States  during 
the  war,  the  Supreme  Court  held,  "that  Texas  continued  to  be  a  State, 
and  a  State  of  the  Union,  notwithstanding  the  transactions  to  which  we 
have  referred.*'     Texas  v.  White,  7  Wall.,  726. 

But  in  view  of  this  fact  the  Reconstruction  Laws  were  maintained,  and 
the  necessity  for  them  declared  by  Congress,  in  order  to  restore  this 
proper  relation  under  the  changed  conditions  existing. 

Under  the  facts  existing,  it  was  not  for  the  people  of  Texas  to  deter- 
mine when  military  rule  should  cease,  or  to  what  extent  the  administra- 
tion of  essentially  civil  affairs  should  be  continued  by  military  power. 
These  were  questions  for  the  decision  of  the  dominant  power  holding 
military  possession;  and  whether  decided  correctly  or  not,  that  decision 
can  not  now  be  questioned.  When  private  rights  are  concerned  the  courts 
must  look  to  facts  as  they  existed,  and  not  to  theories. 

The  condition  of  affairs,  and  the  power  of  the  militar^^  goveniment,  as 
exercised  and  understood  to  exist  during  the  period  referred  to,  is  truly 
set  forth  in  some  of  th*e  opinions  of  the  judges  of  the  Supreme  Court  in 
this  State  holding  under  military  appointment. 

In  Ex  Parte  Warren,  31  Texas,  144,  it  was  said:  "  Our  present  State 
Government  is  provisional  only  in  its  character,  and  subject  in  all  respects 
to  the  paramount  authority  of  the  United  States.  Being  thus  subject, 
and  the  act  above  referred  to  having  been  given  us  as  a  rule  of  action  by 
the  commander  of  the  Fifth  Military  District,  it  would  seem  that  there  is 
no  room  left  for  doubt.'* 

In  another  case,  speaking  of  the  power  of  a  military  Governor,  it  was 
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said,  * '  that  whatever  he  declared  was,  for  the  time  being,  law,  being 
'  prescribed  by  the  supreme  power  in  the  State.'  »  *  *  The  orders 
issued  by  the  commander  of  the  Fifth  Military  District  show  that  they 
exercised  legislative  power,  and  that  this  power  was  as  full,  ample,  and 
complete  as  if  it  were  exercised  by  a  Senate  and  House  of  Representa- 
tives. The  power  exists,  but  the  exercise  of  this  power  is  by  a  different 
body;  but  still  it  is  exercised  by  the  supreme  power  in  the  State.  *  *  * 
This  political  power  is  not  of  a  few  months  duration  biennially,  but  like 
the  executive, -continuous  and  always  accessible."  McClellan  v.  Shelby 
County,  32  Texas,  20,  21. 

Tlie  judges  of  the  Supreme  Court  appointed  in  July,  1870,  by  the 
Governor  of  the  State  elected  by  the  people,  while  conceding  that  the 
courts  then  existing  owed  their  existence  to  laws  enacted  by  the  people, 
seem  to  have  been  of  the  opinion  that  all  officers  then  acting  in  the  State 
derived  their  powers  solely  from  the  Acts  of  Congi*ess  before  referred  to, 
for  it  was  said  by  that  court:  "We  have  no  officer  in  any  department 
of  our  present  government  chosen  under  the  Constitution  of  1869.  The 
Governor,  Lieutenant  Governor,  heads  of  departments,  members  of  the 
Legislature,  and  local  officers,  all  owe  their  official  existence  to  the  laws 
of  Congress  before  referi*ed  to.  *  ^  *  We  have  elected  no  Legisla- 
ture, no  Governor,  no  officer  of  any  kind  under  it,  but  under  the  Recon- 
struction Acts  we  elected  all  these  officers,  expecting  them  to  go  forward 
and  by  necessary  legislation  organize  a  government  under  it  (Constitu- 
tion of  1869),  and  under  the  Constitution,  laws,  and  treaties  of  the  United 
States."      Grant  v.  Chambers,  34  Texas,  584. 

It  was  again  stated  by  the  same  court,  that  they  judicially  knew  that 
in  1869  "the  goveiiiment  of  the  State  of  Texas  was  administered  under 
the  Reconstruction  Laws,  by  the  military  authority;  and  that  the  orders 
from  time  to  time  issued  by  the  military  commander  of  the  Fifth  District 
had  the  force  and  validity  of  laws."  Gates  v,  Johnson  County,  36 
Texas,  146. 

We  refer  to  these  cases  for  the  purpose  of  showing  what  was  the  prac- 
tical construction  given  to  the  Reconstruction  Acts,  to  the  power  of  the 
officers  acting  under  them,  and  of  the  powers  which  were  exercised  by 
reason  of  the  military  occupancy  of  the  country. 

Although. during  the  period  of  reconstruction  there  was  a  Supreme 
Court,  District  Courts,  and  County  Courts,  all  exercising  jurisdiction  such 
as  the  Constitution  of  1866  conferred  on  courts  thus  designated,  still  they 
were  not  organized  and  officered  as  that  Constitution  or  any  other  law 
made  by  the  people  of  Texas  required  them  to  be,  but  through  the  exer- 
cise of  the  military  power  then  dominant;  and  as  we  have  seen,  this  was 
exercised  without  restriction  until  April  16,  1870,  and  made  to  operate 
in  some  respects  for  a  period  extending  until  the  last  month  of  that  year. 

That  the  municipal  laws  of  the  State,  in  the  main,  were  permitted  to 
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be  enforced  in  these  tribunals  in  the  determination  of  private  rights,  does 
not  affect  their  character,  nor  make  them  other  than  provisional  courts, 
acting  under  the  authority  of  the  United  States,  which  had  power  and 
in  fact  did  continue  them  in  existence  even  after  the  time  the  State  was 
permitted  to  have  representation  in  CJongress. 

It  is  contended  here,  that  when  the  Constitution  of  1869  was  adopted 
by  the  people  it  became  the  sole  law,  determining  what  courts  should 
exist  and  what  jurisdiction  they  should  each  exercise;  and  that  as  that 
instrument  became  operative  early  in  December,  1869,  when  adopted 
by  the  vote  of  the  people,  and  provided  that  probate  jurisdiction  should 
be  exercised  by  District  Courts,  and  not  as  theretofore  by  County  Courts, 
all  power  of  the  latter  court  to  exercise  probate  jurisdiction  ceased. 

In  Peak  v.  Swindle,  68  Texas,  250,  it  was  held,  that  the  Constitution 
became  operative  in  all  its  parts  from  the  time  it  was  ratified  by  the 
people.  It  was  not,  however,  decided  that  except  in  so  far  as  it  assumed 
to  regulate  private  rights,  it  was  not  in  subordination  to  any  other  law. 

The  question  in  that  case  was  as  to  the  time  statutes  of  limitation  ran. 
In  the  course  of  the  opinion  it  was  said:  ''That  Congress  deemed  the 
condition  of  the  country  such,  at  the  time  the  Constitution  was  adopted, 
as  to  require  continuance  for  a  period  thereafter  of  a  provisional  govern- 
ment, and  to  deny  to  the  State  a  representation  in  Congress  until  it  was 
satisfied  that  the  Constitution  was  in  harmony  with  that  of  the  United 
States,  and  that  the  time  had  come  when  the  provisional  government 
should  be  withdrawn,  is  a  matter  of  no  consequence  in  the  consideration 
of  the  question  before  us.  Subject  to  the  Constitution  of  the  United 
States,  laws  made  in  pursuance  thereof,  and  treaties  made  under  the  au- 
thority of  the  General  Government,  the  Constitution  under  consideration 
became  the  supreme  law  of  this  State,  regulating,  so  far  as  it  assumed  to 
do  so,  the  rights  of  persons  and  property  from  the  date  of  its  adoption  by 
the  people.'* 

The  Constitution  of  1869  was  passed  and  adopted  in  pursuance  of  the 
acts  of  Congress  looking  to  the  restoration  of  that  relation  which  had, 
before  the  war,  existed  between  the  United  States  and  the  State,  and  was 
as  valid  and  binding  a  law,  in  so  far  as  it  purported  to  affect  private 
rights,  as  were  laws  already  existing  and  enforced  through  the  military 
government. 

That  it  might  have  been  annulled  so  long  as  military  rule  continued, 
did  not  affect  its  force  as  a  law  regulating  private  rights  any  more  than 
did  the  power  to  have  annulled  laws  already  existing  affect  their  validity 
and  force  when  not  annulled. 

The  United  States  had  the  power  to  determine  when  the  political  rela- 
tions formerly  existing  should  be  restored,  and  when  the  provisional 
government  should  cease  and  the  several  departments  of  the  State  Gov- 
ernment become  operative  under  the  Constitution. 
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Occasion  for  the  Reconstruction  Acts  grew  out  of  the  difference  of  opin- 
ion between  the  President  and  (Congress  of  their  respective  rights  and 
power  to  declare  when  the  state  of  war  ceased  and  when  military  govern- 
ment in  the  Southern  States  should  end. 

The  President  proclaimed  the  war  to  be  at  an  end  in  Louisiana  and 
some  other  States  on  April  2,  1866,  and  a  like  proclamation  was  made  as 
to  Texas  on  August  20  of  same  year. 

Congress,  dissenting  from  this  view,  assumed  the  right  to  determine 
when  a  state  of  war  should  be  at  an  end  in  the  several  States  theretofore 
in  arms,  and  looking  to  the  longer  continuance  of  military  government  in 
each  of  them,  the  several  acts  of  Congress  before  referred  to  were  passed. 

The  substance  of  these  acts,  in  so  far  as  necessary  to  be  stated,  has  al- 
ready been  given. 

The  military  commanders  required  by  those  acts  to  be  appointed  were 
in  effect  the  government  until  the  reorganization  of  the  State  Govern- 
ment in  1870,  and  as  before  seen,  some  of  their  orders  continued  to  ope- 
rate for  a  much  longer  period. 

As  before  stated,  these  military  commanders  and  their  appointees  were 
relieved  from  obligation  to  govern  their  actions  by  the  opinion  of  any 
civil  officer  of  the  United  States,  and  they  fully  exercised  all  the  powers 
conferred  upon  them  by  the  law. 

The  military  government,  as  before  stated,  was  not  proclaimed  to  be 
at  an  end  until  April  16,  1870,  before  which  time  all  the  acts  transpired 
on  which  defendants  rely  for  title. 

Notwithstanding  the  act  of  Congress  which  looked  to  the  termination 
of  this  government  when  the  State  was  admitted  to  representation  in 
Congress,  in  fact  it  continued  in  this  State  for  sometime  after  that  oc- 
curred, and  the  earliest  period  at  which  it  can  be  claimed  that  County 
Courts  ceased  to  have  probate  jurisdiction  is  the  period  at  which  the  State 
Government  was  in  operation  under  the  Constitution  of  1869. 

In  the  case  of  Burke  v.  Miltenburger  it  was  claimed  that  the  provis- 
ional court  established  in  New  Orleans  was  ipso  facto  dissolved  by  the 
President's  proclamation  of  April  2,  1866,  declaring  the  war  to  be  at  an 
end  in  Louisiana. 

It  was  said,  that  while  the  proclamation  authorized  the  dissolution 
of  the  court,  "it  is  plain  to  be  seen,  that  its  dissolution  without  proper 
provision  for  the  business  before  it,  as  well  as  that  which  had  been 
disposed  of,  would  have  produced  serious  injury;  and  this  state  of 
things,  requiring  the  action  of  Congress,  was  doubtless  recognized  by 
the  President,  as  nothing  is  said  in  the  proclamation  about  this  court. 
If  it  was  subject  to  be  dissolved  as  soon  as  the  proclamation  appeared, 
and  was  no  longer  a  court  de  jure,  it  still  had  a  de  facto  existence  until 
its  actual  dissolution.'* 

Vol.  LXXXVI.  Sup.— 5 
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It  is  claimed,  that  while  there  may  be  a  de  facto  officer,  there  can  be 
neither  a  de  facto  court  nor  a  de  facto  office. 

The  opinion  last  noticed  decides  to  the  contrary. 

When,  under  the  order  of  the  President,  courts  were  organized  within 
territory  of  States  held  by  military  force,  or  when  under  like  circum- 
stances they  were  organized  under  the  Reconstruction  Acts,  it  must  be 
held  that  such  coui*ts  were  de  jure. 

If  continued  in  existence  beyond  the  time  the  laws  of  war  would  sanc- 
tion or  the  acts  of  Congress  justify,  in  the  determination  of  private 
rights  dependent  upon  and  growing  out  of  their  action,  the  plainest 
principles  of  justice  require  that  they  should  be  deemed  de  facto,  and 
their  judgments  and  decrees  binding. 

In  Hildreth's  Heirs  v.  Mclntire's  Devisees,  1  J.  J.  Marshall,  208,  the 
rule  and  reason  for  the  rule  is  thus  fairly  stated:  **  When  the  govern- 
ment is  entirely  revolutionized,  and  all  its  departments  usurped  by  force 
or  the  will  of  the  majority,  then  prudence  recommends  and  necessity  en- 
forces obedience  to  the  authority  of  those  who  may  act  as  the  public 
functionailes;  and  in  such  a  case  the  acts  of  a  de  facto  executive,  a  de 
facto  judiciary,  and  a  de  facto  Legislature  must  be  recognized  as  valid. 
But  this  is  required  by  political  necessity.  There  is  no  government  in 
action  excepting  the  government  de  facto;  because  all  the  attributes  of 
sovereignty  have,  by  usurpation,  been  transferred  from  those  who  have 
been  legally  invested  with  them,  to  others  who,  sustained  by  a  power 
above  the  powers  of  law,  claim  to  act  and  do  act  in  their  stead." 

In  Trevino  v.  Fernandez,  13  Texas,  630,  it  was  held,  that  a  decree  of 
a  Mexican  court,  if  final  in  its  nature,  vesting  title  in  a  party  before  it 
to  a  tract  of  land  on  this  side  of  the  Rio  Gmnde  within  the  limits  of  the 
State  of  Texas,  as  defined  by  the  political  authorities,  must  be  respected 
if  in  fact  that  government  was  in  hostile  possession  of  the  territory  in 
which  the  land  was  up  to  and  at  the  date  of  the  decree.  After  noticing 
several  authorities,  this  court  said:  *'  From  these  authorities  it  is  mani- 
fest that  the  acts  of  the  government  in  actual  possession,  in  the  ordinary 
administration  of  its  laws,  so  far  as  they  affect  private  righto,  are  valid, 
and  can  be  set  up  to  support  an  action  or  defend  a  right.  Those  affect- 
ing public  rights  are  void,  and  can  not  be  enforced." 

In  Keene  v.  McDonough,  8  Petei's,  308,  it  appeared  that  a  party  claimed 
a  tract  of  land  under  a  sale  made  under  a  decree  of  a  Spanish  court 
after  the  territory  embracing  the  land  had  been  ceded  by  Spain  to  the 
United  States,  but  before  actual  possession  was  taken  by  the  latter  gov- 
ernment. It  was  held,  that  "  The  adjudication  having  been  made  by  a 
Spanish  tribunal  after  the  cession  of  the  country  to  the  United  States, 
does  not  make  it  void;  for  we  know  historically  that  the  actual  possession 
of  the  territory  was  not  surrendered  until  sometime  after  these  proceed- 
ings took  place.     It  was  the  judgment,  therefore,  of  a  competent  Spanish 
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tribunal,  having  jurisdiction  of  the  case,  and  rendered  whilst  the  coun- 
try, although  ceded,  was,  de  facto,  in  the  possession  of  Spain  and  subject 
to  Spanish  laws.  Such  judgments,  so  far  as  they  affect  the  private  rights 
of  the  parties  thereto,  must  be  deemed  valid," 

These  cases  serve  to  illustrate  a  rule  which  should  be  held  of  universal 
application  in  the  determination  of  private  rights. 

Holding  as  we  do,  that  the  County  Court  had  jurisdiction  to  order  and 
confirm  the  sale  of  the  lot,  the  judgment  of  the  Court  of  Civil  Appeals 
will  be  reversed  and  the  judgment  of  the  District  Court  affirmed. 

It  is  so  ordered. 

Affirmed. 
Delivered  June  22,  1898. 


A.  Davidson  v.  W.  S.  Ikard  et  al. 
No.  40. 

1.  Motion  for  Leave  to  File  Transcript— Practice. 

Where  counter-affidavits  were  filed  resisting  grounds  excusing  the  delay 
in  filing  a  transcript,  it  will  he  presumed  that  the  Court  of  Civil  Ap- 
peals considered  such  affidavits  before  refusing  the  motion  for  leave 
to  file;  and  the  action  of  that  court  upon  such  conflicting  testimony 
will  not  be  revised  on  writ  of  error 68 

2.  Filing  Application  for  Writ  of  Brror  Pending  Motion  to 

Affirm. 
The  motion  to  affirm  could  not  be  defeated  by  application  for  writ  of 
error  in  the  District  Court  pending  the  motion  and  after  the  failure 
to  perfect  his  appeal 6^ 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  appeal  from 
the  District  Court  of  Clay  County. 

Davidson  perfected  an  appeal  from  a  judgment  against  him  in  the  Dis- 
trict Court.  After  the  time  prescribed  by  law  within  which  the  transcript 
should  have  been  filed,  and  on  February  4,  1893,  he  filed  a  motion  in  the 
Court  of  Civil  Appeals,  asking  leave  to  file  the  transcript.  Accompany- 
ing the  motion  was  an  affidavit  accounting  for  the  delay. 

This  was  overruled  February  22,  1898. 

March  1  the  appellees  filed  motion  to  afiQrm  on  certificate.  March  8, 
1893,  Davidson  filed  answer,  resisting  the  motion  to  afi9rm,  exhibiting 
evidence  that  on  March  6,  1893,  he  had  filed  petition  for  writ  of  error, 
and  bond,  which  had  been  approved.  The  judgment  below  was  aflarmed 
OB  certificate.  The  facts  alleged  in  excuse  of  the  delay  in  filing  the  tran^ 
script  were  controverted  by  counter-aflSdavits. 

The  action  of  the  Court  of  Civil  Appeals  in  refusing  leave  to  file  the 
transcript  and  in  affirming  the  certificate  was  complained  of  in  application 
for  writ  of  error. 
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STAYTON,  CinEF  Justice.  —  Plaintiff  in  error  perfected  an  appeal 
from  a  judgment  rendered  against  him,  but  failed  to  file  transcript  in 
Court  of  Civil  Appeals  within  time  prescribed  by  statute,  and  on  appli- 
cation, supported  by  affidavit  showing  good  reason  why  the  transcript 
was  not  filed  in  proper  time,  the  court  overruled  the  motion  to  file. 

Appellees  then  asked  affirmance  of  the  judgment  on  certificate,  which 
was  objected  to  by  plaintiff  in  error,  on  the  ground  that  he  had  sued 
out  a  writ  error  after  his  application  to  file  transcript  under  his  appeal 
was  overruled,  but  the  Court  of  Civil  Appeals  affirmed  the  judgment  on 
certificate. 

The  application  for  writ  of  error  was  accompanied  by  a  transcript  of 
the  application  to  file  the  transcript,  a  part  of  which  was  an  affidavit  filed 
for  appellant  showing  facts  that  would  excuse  the  failure  to  file  the  tran- 
script in  proper  time,  but  it  did  not  contain  the  affidavits  controverting 
the  facts  contained  in  that  affidavit. 

The  latter  have  been  brought  up  by  certiorari,  and  are  in  direct  con- 
flict  with  the  affidavit  showing  excuse  for  failure  to  file  the  transcript  in 
proper  time. 

The  affidavits  filed  by  the  respective  parties  must  be  presumed  to  have 
been  considered  and  passed  upon  by  the  Court  of  Civil  Appeals,  and  there- 
upon that  court  would  have  been  fully  authorized  to  find  that  the  facts 
set  up  as  an  excuse  for  not  filing  the  transcript  in  proper  time  had  no  ex- 
istence. 

We  must  presume  that  such  was  the  finding,  and  in  that  event  the 
affirmance  on  certificate  was  correct,  for  appellant  could  not  defeat  the 
right  to  that  by  suing  out  a  writ  of  error  after  he  had  failed  to  prosecute 
his  appeal.  Perez  v.  Garza,  52  Texas,  571;  Thompson  v.  Anderson,  82 
Texas,  238. 

The  judgment  of  the  Court  of  Civil  Appeals  will  be  affirmed. 

Affirmed. 
Delivered  October  12,  1893. 


Elizabeth  De  Harn  v.  The  Mexican  National  Railway  Company. 

No.  95. 

L.  Local  Effect  of  Statutes— Injuries  Causing  Death. 

It  is  settled  law,  that  the  statute  of  a  State  which  for  a  tort  gives  a 
right  of  action  in  derogation  of  the  common  law,  or  a  right  of  action 
unknown  to  that  law,  can  have  no  extra-territorial  force;  and  in  ac- 
cordance with  this  rule,  it  has  been  expressly  decided  in  this  State 
that  for  an  injury  inflicted  in  another  State,  which  results  in  the  death 
of  the  party  injured,  the  surviving  relatives  have  no  right  to  recover 
in  this  State € 
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2.  Same. 

That  the  injured  party  died  within  this  State  from  injuries  received 
elsewhere,  does  not  give  right  of  action.  The  primary  cause,  or  the 
wrong  suffered,  was  when  the  injury  was  inflicted,  and  the  residence 

of  the  deceased  or  the  place  of  his  death  are  immaterial 70 

8.  Same— Ceuse  in  Judgrment. 

Action  in  District  Court  of  Nueces  County  by  a  mother  against  the  rail- 
way company  for  negligently  causing  the  death  of  her  son.  It  was 
alleged  in  the  petition  that  the  injuries  were  inflicted  in  the  Republic 
of  Mexico,  but  that  the  son  died  in  Texas.  Held,  that  a  demurrer  to 
the  petition  was  properly  sustained 71 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Third 
District,  In  an  appeal  from  Nueces  County. 

McLeary  &  Fleming^  for  application. 

GAINES,  Associate  Justice. — This  is  an  application  for  a  writ  of 
error  to  the  Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial  Dis- 
trict, which  is  asked  for  the  purpose  of  reviewing  and  reversing  a  de- 
cision of  that  court,  aflSnning  a  judgment  of  the  District  Court  of  Nueces 
County. 

The  applicant  brought  the  suit  to  recover  of  the  defendant,  the  Mexican 
National  Railway  Company,  damages  for  injuries  to  her  son,  which,  as 
alleged,  resulted  in  his  death.  It  was  averred  in  the  petition,  that  the 
injuries  were  inflicted  in  the  Republic  of  Mexico,  and  that  the  death  oc- 
curred in  this  State.  A  general  demurrer  to  the  petition  was  sustained, 
and  the  plaintiff  having  declined  to  amend,  the  suit  was  dismissed. 

It  is  settled  law,  that  the  statute  of  a  State  which  for  a  tort  gives  a 
right  of  action  in  derogation  of  the  common  law,  or  a  right  of  action  un- 
known to  that  law,  can  have  no  extra-territorial  force;  and  in  accordance 
with  this  rule  it  has  been  expressly  decided  in  this  State,  that  for  an  in- 
jury inflicted  in  another  State  or  Territory,  which  results  in  the  death  of 
the  party  injured,  the  surviving  relatives  have  no  right  to  recover  in  . 
this  State.  Willis  v.  Railway,  61  Texas,  432;  Railway  v.  Richards,  68 
Texas,  375;  Railway  v.  McCormick,  71  Texas,  660.  But  in  each  of  the 
cases  cited,  the  death  occurred  without  the  limits  of  the  State.  A  seem- 
ing exception  is,  that  if  the  law  of  the  State  where  the  injury  is  inflicted 
gives  substantially  the  same  right  of  action  which  is  given  by  the  law  of 
the  State  where  the  suit  is  brought,  and  in  favor  of  the  same  parties,  by 
reason  of  the  principle  of  comit}',  the  right  will  be  enforced  in  the  latter 
State.  The  doctrine  is  recognized  in  the  case  last  cited,  though  it  was  then 
held  that  the  facts  of  that  case  did  not  bring  it  within  the  principle.  That 
decision,  however,  leaves  the  question  open. 

We  use  the  phi-ase,  "a  seeming  exception,'*  because  it  can  not  in  fact 
be  deemed  an  exception  to  the  general  rule.     That  rule  is  founded  upon 
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the  principle,  that  the  statutes  of  a  State  liave  no  effect  beyond  its  own 
limits,  and  that  if  the  act  or  omission  complained  of  be  not  actionable 
by  the  law  of  the  State  where  it  is  committed,  no  action  can  properly  be 
brought  on  it  in  another  State,  although  by  the  laws  of  the  latter  the  act 
would  have  been  actionable  if  committed  within  its  jurisdiction. 

We  do  not  understand,  however,  that  the  applicant  for  the  writ  of  error 
in  this  case  controverts  these  propositions.  The  contention  is,  in  sub- 
stance, that  because  the  death  occurred  in  this  State,  although  the  injury 
was  inflicted  in  Mexico,  our  statute  gives  a  right  of  action.  In  support 
of  this  contention,  we  infer  that  counsel  for  the  applicant  rely,  in  part, 
at  least,  upon  the  language  of  article  8202  of  our  Revised  Statutes.  This 
article  provides,  in  substance,  that  all  actions  of  this  character  shall  be 
brought  within  one  year  "  after  the  cause  of  action  shall  have  accrued;" 
and  also  provides,  that  "  the  cause  of  action  shall  be  considered  as  hav- 
ing accrued  at  the  death  of  the  party  injured."  But  this  is  mei'ely  a 
statute  of  limitation,  and  not  a  statute  defining  what  shall  constitute  a 
cause  of  action.  The  reason  of  the  provision  is  obvious.  Since  no  action 
could  be  brought  by  the  relatives  of  the  injured  person  until  death  has 
ensued,  and  since  a  great  length  of  time  might  elapse  between  the  injury 
and  the  death,  it  is  reasonable  that  the  time  of  the  death  should  be  taken 
as  the  point  from  which  limitation  should  begin  to  run.  The  article 
which  gives  an  action  in  this  class  of  cases  reads,  '^An  action  for  actual 
damages  on  account  of  injuries  causing  the  death  of  any  person  may  be 
brought  in  the  following  cases,"  etc.     Rev.  Stats.,  art.  2899. 

Although  the  right  of  action  does  not  accrue  to  the  beneficiaries  named 
in  the  statute  unless  death  ensues,  the  wrong  for  which  the  action  is  al- 
lowed is  the  injury  which  causes  the  death.  The  foundation  for  the 
action  is  the  act  or  omission  which  causes  the  injury,  and  in  order  to  jus- 
tify a  recovery,  such  act  must  be  forbidden  or  such  omission  enjoined  by 
the  law  of  the  State  where  it  occurs. 

In  order  to  illustrate  this,  let  us  take  the  case  of  a  servant  of  a  railway 
company  who  is  injured  by  reason  of  the  negligence  of  another  employe 
of  the  same  company.  By  statute  in  some  of  the  States  of  our  Union 
such  corporations  are  held  responsible  to  their  servants  for  injuries  which 
result  from  the  negligence  of  their  fellow  servants.  In  othera  they  are 
not  liable  'for  such  negligence.  Let  us  suppose  that  in  a  State  where  the 
common  law  as  to  such  liability  is  still  in  force,  one  employe  of  a  railway 
com  pan}'  is  injured  by  the  negligence  of  his  coemploye,  and  that  the  per- 
son injured  is  carried  into  a  State  where  the  statute  has  established  a  dif- 
ferent rule,  and  there  dies;  would  it  be  proper  for  the  courts  of  the  State 
where  the  death  occurred  to  hold  the  company  liable  for  the  consequences 
of  the  negligence  of  its  servants,  when  according  to  the  laws  of  the  State 
where  the  negligence  occurred  no  action  would  lie  for  such  negligence  ? 

The  act  committed  or  omitted,  in  any  case  of  this  character,  is  the  pri- 
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marj  ground  of  the  action.  Although  the  death  of  the  ipjured  person  is 
a  necessary  condition  to  a  recovery  on  part  of  the  beneficiaries  pointed 
out  by  the  statute,  at  the  same  time,  in  order  to  enable  them  to  maintain 
an  action,  it  is  quite  as  essential  that  such  act  or  omission  should  be  con- 
trary to  the  law  of  the  place  where  the  injury  is  inflicted.  It  should  be 
not  only  misconduct,  recognized  by  the  law  of  the  place  where  it  occurs 
as  unlawful  to  the  person  injured,  but  it  should  be  such  as  is  recognized 
by  that  law  as  legally  injurious  to  those  who  seek  to  recover  damages  for 
the  injury. 

As  to  torts,  at  least,  the  laws  of  a  State  have  no  operation  beyond  its 
own  limits.  When,  for  example,  the  courts  of  one  State  sustain  a  recovery 
for  an  injury  to  person  or  property  inflicted  in  another  State,  it  is  be- 
cause the  wrongful  act  is  legally  injurious  in  the  State  where  committed, 
and  not  simply  because  it  would  have  been  actionable  if  committed 
within  the  territorial  limits  of  the  jurisdiction  of  the  forum.  The  case  of 
Dennick  v.  Railway,  103  U.  S*,  11,  is  not  in  conflict  with  this  doctrine. 
There  the  injury  was  inflicted  in  New  Jersey,  and  was  actionable  by  the 
statute  of  that  State.  The  suit  was  brought  in  a  court  in  New  York,  and 
was  removed  to  the  United  States  Court.  The  statutes  of  New  York 
upon  the  subject  were  similar  to  those  of  New  Jersey,  and  the  court  held 
that  the  action  could  be  maintained  in  the  courts  of  New  York. 

We  have  found  but  two  cases  in  which  the  exact  point  here  presented 
has  been  adjudicated,  and  in  both  the  holding  was  adverse  to  the  conten- 
tion of  appellant's  counsel.  In  Needham  v.  Railway,  38  Vermont,  294, 
the  injury  was  inflicted  in  New  Hampshire  and  the  death  occurred  in  Ver- 
mont. The  injury  was  actionable  under  the  laws  of  the  latter  State,  but 
it  was  not  alleged  that  a  similar  statute  existed  in  New  Hampshire.  It 
was  held  that  the  plaintiff  could  not  recover.  In  McCarthy  v.  Railway, 
18  Kansas,  46,  the  injury  was  inflicted  in  Missouri,  but  the  death  occurred 
in  Kansas..  The  court  say  in  the  opinion:  "  The  fact  urged  with  con- 
siderable stress  by  counsel  of  plaintiff,  that  the  intestate  lived  in  Kansas 
at  the  time  of  his  employment,  and  died  in  this  State,  is  immaterial  in  the 
decisions  of  the  questions  presented.  The  wrongful  acts  were  all  com- 
mitted in  Missouri.  This  court  has  already  held,  that  while  section  422 
gives  a  cause  of  action  in  every  case  coming  within  its  terms  and  happen- 
ing within  the  State,  the  residence  of  the  deceased  is  not  material  and  the 
place  of  his  death  unimportant  in  determining  the  right  of  the  adminis- 
trator to  sue." 

We  conclude  that  judgments  of  the  trial  court  and  of  the  Court  of  Civil 
Appeals  are  correct,  and  this  application  for  a  writ  of  error  is  therefore 
refused. 

Application  refused. 

Delivered  October  12,  1893. 
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The  Western  Union  Telegraph  Company  v.  Ely  Walker. 

No.  39. 

Bzcuee  for  Not  Filing  Transcript— Ccuse  in  Jadgment. 

It  is  a  general  rule,  that  fault  or  negligence  of  counsel  is  deemed  that  of 
the  client,  and  will  not  furnish  sufficient  ground  for  relief  unless  the 
adverse  party  be  in  some  way  connected  with  or  party  to  it.  This 
rule  is  not  applicable  to  a  case  where  appellant,  a  nonresident  corpora- 
tion, upon  being  sued  employed  counsel  to  defend.  In  the  District 
Court,  judgment  was  rendered  against  the  appellant.  The  employed 
counsel  prepared  the  case  for  appeal,  perfected  it,  and  obtained  the 
transcript  in  ample  time.  From  some  cause,  the  counsel  employed  be- 
lieved that  their  services  were  not  wanted  in  the  further  conduct  of 
the  case.  They  never  Informed  their  client  that  they  had  ceased  to 
represent  it.  The  transcript  was  not  filed,  and  appellee  filed  a  motion 
to  affirm  on  certificate.  This  fact  reaching  the  general  office  of  ap- 
pellant, other  lawyers  were  retained.  The  motion  to  affirm  was  resisted, 
and  motion  for  leave  to  file  transcript,  setting  out  the  facts,  was  urged. 
It  appearing  that  appellant  was  not  in  fault,  the  Court  of  Appeals 
should  have  allowed  the  transcript  to  be  filed 73 

On  Certificate  op  Dissent  from  Court  of  Civil  Appeals  for  First 
District,  in  an  appeal  from  Tyler  County. 

STAYTON,  Chief  Justice. — ^This  cause  comes  before  us  upon  certifi- 
cate of  dissent,  and  presents  facts  substantially  as  follows:  Ely  Walker 
brought  an  action  against  the  Western  Union  Telegraph  Company,  a  non- 
resident  corporation,  to  recover  damages  for  failure  to  deliver  a  message^ 
and  secured  a  judgment. 

The  corporation  employed  counsel  to  represent  it  until  the  final  termi- 
nation of  the  cause,  and  paid  the  fee  demanded,  and  counsel  thus  em- 
ployed tried  the  same  in  the  District  Court,  perfected  appeal  from  the 
judgment,  and  received  the  transcript  in  time  to  have  it  filed  in  the  Court 
of  Civil  Api^eals  within  the  time  prescribed  by  law,  but  failed  to  do  so; 
whereupon  the  plaintiff  asked  affirmance  of  the  judgment  on  certificate, 
when  the  corporation,  having  employed  other  counsel,  obtained  the  trans- 
cript and  asked  leave  to  file  it,  which  the  court  refused,  and  thereupon 
affirmed  the  judgment  on  certificate. 

The  application  to  file  the  transcript  shows  with  all  reasonable  certainty 
that  counsel  employed  by  the  corporation  were  never  discharged,  and 
that  its  officers  did  not  know  that  they  were  not  prosecuting  this  appeal  un- 
til after  the  certificate  for  affirmance  was  filed;  but  it  further  shows,  that 
counsel  believed  that  their  services  were  no  longer  desired  in  the  cause, 
and  for  this  reason  ceased  to  represent  the  corporation;  but  there  is  noth- 
ing in  the  correspondence  between  client  and  attorney  which,  to  us,  seems 
sufficient  to  show  intention  on  the  part  of  the  corporation  to  dismiss 
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counsel  in  the  cause  or  to  justify  the  belief  that  its  officers  knew  that 
counsel  had,  in  effect,  withdrawn. 

Under  this  state  of  facts,  the  majority  of  the  Court  of  Civil  Appeals 
held  that  no  suflQcIent  reason  was  shown  for  the  failure  to  file  the  tran- 
script, while  the  dissenting  judge  held  to  the  contrary. 

The  general  rule  is,  that  fault  or  negligence  of  counsel  is  deemed  that 
of  the  client,  and  will  not  furnish  sufficient  ground  for  relief,  unless  the 
adverse  party  be  in  some  way  connected  with  or  party  to  it;  but  it  seems 
to  us  that  this  rule  should  not  be  enforced  in  cases  like  the  present,  and 
that  all  courts,  while  the  matter  is  in  fieri,  should  protect  a  litigant  from 
injury  that  might  result  from  such  mistake  of  fact  as  counsel  for  appel- 
lant were  evidently  laboring  under,  and  especially  so  when  no  legal  injury 
could  result  to  the  adverse  party  from  such  a  course. 

If  the  judgment  had  been  affirmed  on  certificate  without  resistance  or 
effort  to  file  the  transcript,  and  appellant  was  seeking  to  set  that  judg- 
ment aside  on  the  grounds  now  urged,  a  stronger  case  would  be  presented 
for  the  application  of  the  rule  on  which  the  court  doubtless  acted;  but 
even  in  that  case  we  are  of  opinion,  that  under  the  statute  permitting 
such  judgments  to  be  set  aside,  the  facts  shown  would  have  authorized 
the  court  to  set  aside  the  judgment  of  affirmance  on  certificate. 

As  said  in  Chambers  v.  Fisk,  20  Texas,  343,  *'  The  object  of  the  statute 
is  to  enable  the  court  to  relieve  any  one  who,  by  accident,  mistake,  or 
misfortune,  has  failed  to  file  the  transcript.  But  in  administering  this 
relief,  it  is  the  duty  of  the  court  to  see,  so  far  as  practicable,  that  it  shall 
result  in  no  injury  to  the  appellees.  This  motion  having  been  made  so 
promptly,  and  before  a  judgment  had  been  asked  upon  the  certificate,  it 
can  not  be  seen  that  the  lapse  of  a  few  days  will  operate  materially  to  the 
prejudice  of  appellee.  •  •  •  Appellant  has  been  actuated  by  a  bona 
fide  intention  of  bringing  the  cause  into  this  court  without  delay;  that 
but  a  few  days  delay  have  occurred,  and  that  appellee's  rights  have  not 
suffered  by  it."  And  it  was  held  that  leave  to  file  the  transcript  should 
have  been  given,  although  the  failure  to  file  it  within  the  time  prescribed 
by  statute  was  caused  ^^hy  the  mistake  of  himself,  through  his  attorne/, 
as  to  the  time  when  the  district  would  be  called  in  this  court." 

The  judgment  of  the  Court  of  Civil  Appeals  affirming  the  judgment  on 
certificate  should  be  set  aside,  and  appellant  be  permitted  to  file  its  tran- 
script, after  which  the  cause  on  appeal  should  be  heard  and  decided  on  its 
merits;  and  this  opinion  will  be  certified  to  the  Court  of  Civil  Appeals  for 
observance. 

Delivered  October  12,  1893. 
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Boone  <fe  Scarborough  v.  W.  J.  Miller. 
No.  41. 

1.  Ooort  Houee  Door— Scde  Under  Deed  of  Trust. 
!  86  843  Our  statute  defines  *•  oourt  house  door"  as  follows  (article  2310,  Revised 

Statutes) :  '*  By  court  house  door  of  a  county,  is  meant  either  of  the 
principal  entrances  to  the  house  provided  by  proper  authority  for  the 
holding  of  the  District  (>'ourt;  and  where,  from  any  cause,  there  is  no 
such  house,  the  door  of  the  house  where  the  District  Court  was  last 
held  in  that  county  shall  be  deemed  the  court  house  door.'^  A  trust 
sale  made  under  a  power  directin^if  the  sale  to  be  made  ar  the  court  house 
door  held  void,  when  not  made  at  the  house  provided  for  the  holding 
of  the  District  Court,  although  made  at  the  door  of  a  house  in  which 
the  County  Court  and  the  Commissioners  Court  held  their  sessions. . .    79 

2.  Power  to  Sell  by  Trustee  at  Bequest  of  Payee. 
A  power  contained  in  a  deed  of  trust  to  secure  payment  of  a  note  therein 

described,  authorized  the  trustee  to  sell  the  land  so  conveyed  at  the  re- 
quest  of  the  payee  named  in  the  trust  deed.    Held^  that  under  the 
power  a  sale  by  the  trustee  was  void  when  made  at  the  request  of  any 
other  than  the  party  named  as  having  the  authority  to  direct  tiie  sale.    80 
8.  Subrogation. 

A  void  sale  by  trustee.  Purchaser  at  the  sale,  who  was  the  beneficiary 
in  the  trust,  sold  the  land  to  another.  The  trust  sale  did  not  satisfy 
the  debt.  Held^  that  the  sale  of  the  land  by  the  purchaser  at  the  trust 
sale  did  not  convey  any  equitable  title  to  the  debt  for  payment  of 
which  the  attempted  sale  was  made,  and  such  purchaser  is  not  subro- 
gated to  the  rights  of  his  vendor 81 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Mitchell  County. 

The  opinion  gives  a  full  statement. 

J.  B.  Scarborough  and  J.  D.  Martin^  for  plaintiffs  in  error. — 1.  Under 
the  facts  of  this  case  Miller  was  a  mere  volunteer;  did  not  purchase  at 
request  of  debtor  or  creditor,  with  no  interest  of  his  own  to  protect,  and 
buying  with  full  knowledge  of  all  the  facts,  h%  is  not  entitled  to  the 
benefit  of  the  law  of  subrogation. 

If  the  decision  of  the  Court  of  Civil  Appeals  is  maintained,  it  must  be 
on  the  ground  that  Miller,  in  his  purchase,  was  subrogated  by  operation 
of  law  to  the  rights  of  the  lien  holders  at  the  time  of  the  void  sale.  The 
court  will  observe  that  the  bank  purchased  in  February,  1885,  and  entered 
credit  on  the  note.  The  record  in  appellate  court  shows  that  Upton  paid 
balance  due  on  the  note  and  took  it  up.  Three  or  more  years  later  the 
bank  made  a  quitclaim  deed  to  Miller,  with  no  assignment  of  any  inter- 
est in  the  note;  only  such  title  as  it  held  to  the  land  it  conveyed  to  Miller. 
Miller  purchased  on  credit,  as  shown  by  the  deed,  and  no  evidence  that 
the  purchase  money  was  ever  paid  by  Miller.    Miller  purchased  with  full 
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knowledge  of  plain tiflP's  title,  which  was  of  record,  and  stipulated  to  take 
only  such  title  as  the  bank  held.  The  question  then  is,  what  did  he  get, 
if  anything,  by  his  voluntary  purchase,  other  than  such  title  as  the  bank 
held  to  the  land. 

We  understand  the  rule  on  subrogation  to  be  applicable  only  to  credit- 
ors who  pay  encumbrances  on  their  debtor's  property  to  protect  theii*  own 
interest,  or  to  junior  lien  holdei's  who  pay  superior  liens  for  their  own 
protection,  or  in  case  of  sureties  who  pay  the  debts  of  their  principals. 

We  do  not  understand  it  to  be  applicable  to  a  mere  volunteer  who  pays 
his  money  with  full  notice  of  all  the  facts.  Before  a  third  party  making 
payment  of  debts  secured  by  a  mortgage  can  be  subrogated  to  the  rights 
of  the  mortgagee,  he  must  show  either  that  he  paid  the  debt  at  the  request 
of  the  mortgagor,  or  to  protect  some  interest  he  had  of  his  own  at  the 
time  of  payment.  144  U.  S.,  587;  Norton  v.  Higgleman,  5  West.  Rep., 
345;  88  Mo.,  624;  Allen  v.  Dormot,  80  Mo.,  59;  119  Pa.,  620;  29  W. 
Va.,  480. 

Sheldon  on  the  Law  of  Subrogation,  quoted  with  approval  by  the  United 
States  Supreme  Court  in  124  United  States,  542,  says:  '^  It  takes  place  for 
the  benefit  of  a  person,  who  being  himself  a  creditor,  pays  another  creditor 
whose  debt  is  preferred  to  his  by  reason  of  privileges  or  mortgages,  being 
obliged  to  make  the  payment,  either  standing  in  the  situation  of  a  surety, 
or  that  he  may  remove  a  prior  encumbrance  on  the  property  upon  which 
he  relies  to  secure  his  payment.  Subrogation  as  a  matter  of  right,  inde- 
pendent of  contract,  takes  place  only  for  the  benefit  of  insui-ers,  or  one 
who,  being  himself  a  creditor,  has  satisfied  the  lien  of  the  prior  creditor. 
Tlie  doctrine  of  subrogation  is  not  applied  for  the  mere  stranger  or  volun- 
teer who  lias  paid  the  debt  of  another,  without  any  assignment  or  agree- 
ment of  subrogation,  without  being  under  any  legal  obligation  to  make 
the  payment,  and  without  being  compelled  to  do  so  for  the  preservation 
of  any  right  or  property  of  his  own." 

The  same  court,  in  the  same  case,  quotes  with  approval  the  definition 
by  Chancellor  Johnson,  in  which  he  says:  '*  The  doctrine  of  subrogation 
is  a  pure,  unmixed  equity,  having  its  foundation  in  the  principles  of 
natural  justice,  and  from  its  very  nature  could  never  have  been  intended 
for  the  relief  of  those  who  were  in  any  condition  in  which  they  were  at 
liberty  to  elect  whether  they  would  or  would  not  be  bound,  and  so  far  as 
I  have  been  able  to  learn  its  history,  it  has  never  been  so  applied.  If  one 
with  perfect  knowledge  of  the  facts  will  part  with  his  money  or  bind  him- 
self by  contract,  any  rule  of  law  which  would  restore  him  his  money  or 
relieve  him  from  his  contract  would  subvert  the  rules  of  social  order.  It 
has  been  directed  in  its  application  exclusively  to  the  use  of  those  who  are 
already  bound,  who  could  not  but  choose  to  abide  the  penalty." 

Miller  was  not  so  bound.  He  voluntarily  went  into  the  maiket  to  buy 
land,  and  bought  with  full  knowledge  of  all  the  facts,  and  took  a  quit- 
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claim  or  special  warranty  deed,  without  any  assignment  or  agreement  to 
assign  the  note  or  any  interest  in  it,  or  without  any  agreement  that  he 
was  to  be  in  any  way  subrogated  to  the  right  that  Upton  or  the  bank  may 
have  had,  but  deliberately  cut  himself  off  from  any  recourse  of  the  bank 
in  any  way;  risked  his  judgment  on  his  title,  and  asked  for  nothing  more. 
He  did  not  purchase  at  the  request  of  Reiger,  who  was  bound  to  pay  the 
debt,  nor  of  Upton,  to  whom  it  was  payable,  but  he  was  a  volunteer  in 
every  sense  of  the  term.  The  court  will  observe,  that  upon  the  payment 
of  the  note  by  Upton,  and  the  delivery  of  the  note  to  him  by  the  bank, 
the  bank  itself  no  longer  had  any  interest  in  or  control  over  the  note. 
The  bank  accepted  the  land  as  payment  of  the  amount  of  its  bill,  and 
gave  Upton  credit  for  it. 

In  case  of  judicial  sales,  equity  and  public  policy  demand  that  he 
whose  money  goes  to  the  extinguishment  of  the  lien,  who  fails  to  get  title 
through  a  void  proceeding,  shall  be  subrogated  to  the  rights  of  the  judg- 
ment lien  holder.  But  not  so  in  the  case  of  a  mere  volunteer  at  private 
sale.  Ins.  Co.  v.  Middleport,  124  U.  S.,  589,  and  authorities;  Oury  v. 
Saundei-s,  77  Texas,  279;  Folts  v.  Ferguson,  77  Texas,  307,  and  author- 
ities; 84  Texas,  112.  A  purchaser  at  sale  for  taxes  is  not  subrogated  to 
a  State's  lien.  McCormick  v.  Edwards,  69  Texas,  107.  A  mortgagee  of 
land  upon  which  the  State  has  a  lien  for  the  purchase  money  is  not  subro- 
gated by  the  payment  to  the  State.     Moores  v.  Willis,  69  Texas,  114. 

The  opinion  of  the  Court  of  Civil  Appeals  was  based  up6n  a  distinct 
finding  of  that  court  that  Miller  took  by  assignment  the  note  and  deed  of 
trust,  but  subsequent  investigation  of  the  record  showed  that  Upton  paid 
off  the  note  and  took  it  up,  and  upon  further  investigation  the  court  re- 
ceded from  their  finding  as  to  assignment.  Grady  v.  O'Reily,  22  S.  W. 
Rep.,  798. 

The  question  presented  to  this  court  is,  under  the  facts  in  this  case,  did 
Miller  become  by  his  purchase  of  the  land  subrogated  to  such  rights  as 
authorized  him  to  direct  a  second  sale  by  the  trustee  under  the  deed  of 
trust,  after  all  title  had  been  divested  out  of  Reiger,  the  mortgagor, 
and  after  suit  had  been  instituted  for  the  recovery  of  the  land  by  these 
plaintiffs  ? 

2.  It  is  elementary  that  directions  given  in  trust  deeds  as  to  time, 
place,  and  manner  of  sale  must  be  strictly  followed,  or  no  title  will  pass. 
Hickey  v.  Behrens,  75  Texas,  497;  Ryan  v. Porter,  61  Texas,  106;  Posey's 
U.  C,  107;  48  Texas,  141;  Stewart  v.  Brown,  22  S.  W.  Rep.,  451;  59 
Mo.,  52;  70  Mo.,  497;  Jones  on  Mort,  sec.  1907;  81  U.  S.,  982;  97  U. 
S.,  968. 

Smallwood  &  Smithy  for  defendant  in  error. — It  is  a  substantial  com- 
pliance with  the  law  in  sales  of  real  estate  under  deeds  of  trust  at  the 
court  house  door  of  a  county,  that  the  sale  is  made  at  a  place  known  as  the 
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door  of  the  court  house  in  which  the  County  and  Commissioners  Courts 
are  held  and  the  vanous  county  officers  have  their  offices,  even  though 
the  last  term  of  the  District  Court  was  held  at  a  different  place.  Patter- 
son v.  Reynolds,  19  Ind.,  148;  Perkins  v.  Spaulding,  2  Mich.,  167;  Kjine 
V.  McCown,  55  Mo.,  181;  Nixon  v.  Cobleigh,  52  111.,  887. 

TTafts,  Aldredge  &  Eckford^  also  for  defendant  in  error.—  1.  The  court 
erred  in  his  conclusions  of  law  in  finding  that  the  sale  of  the  lands  on  the 
4th  day  of  February,  A.  D.  1885,  under  the  deed  of  trust,  was  void,  it 
having  been  made  at  a  place  different  from  that  prescribed  in  the  deed  of 
trust;  because  such  sale  is  not  void,  but  merely  irregular,  and  is  valid 
until  set  aside  by  a  direct  proceeding  for  that  purpose.  Williams  v. 
Pouns,  48  Texas,  141;  Webster's  Die,  word  '* Court-house;'*  Larco  v. 
Casaneuava,  30  Cal.,  560;  Lallance  v.  Fisher,  29  W.  Va.,  513;  Graham 
V.  Fittz,  55  Miss.,  307;  Jackson  v.  Von  Dalfsen,  5  Johns.,  44;  Connolly 
V.  Hammond,  51  Texas,  647. 

2.  Miller  had  such  interest  in  the  note  as  to  authorize  him  to  direct 
the  second  sale  of  the  land,  as  the  purchaser  at  the  invalid  sale  had  trans- 
ferred the  land  to  him.    Robertson  v.  Du  Bose,  76  Texas,  8. 

BROWN,  Associate  Justice. — Boone  &  Scai^borough  sued  W.  J.  Miller 
in  the  District  Court  of  Mitchell  County,  in  trespass  to  try  title,  to  re- 
cover four  sections  of  land  situated  in  that  county.  W.  J.  Reiger  was 
admitted  to  be  the  common  source  of  title. 

On  the  19th  day  of  December,  1884,  Boone,  Scarborough  <fe  Powell  re- 
covered judgment  in  the  District  Court  of  Mitchell  County  against  W.  J. 
Reiger  for  $1329,  an  abstract  of  which  was  duly  filed  and  recorded  in  the 
proper  office  of  said  county  on  the  5th  day  of  February,  1885.  On  the 
2nd  day  of  September,  1885,  an  execution  was  issued  upon  said  judgment 
and  levied  upon  the  land  in  controversy,  which  was  sold  by  the  sheriff 
on  the  6th  day  of  October,  1885,  and  purchased  by  Scarborough  for  the 
benefit  of  Boone  &  Scarborough,  Scarborough  paying  the  bid,  $25,  of  his 
own  money.  A  deed  was  made  by  the  sheriff  to  Boone  <fe  Scarborough 
in  pursuance  to  said  sale. 

W.  J.  Miller  claimed  title  to  the  land  under  the  following  chain  of 
title:  On  the  22nd  day  of  April',  1884,  George  J.  Reiger  executed  a  deed 
of  trust  to  Winfield  Scott  as  trustee,  conveying  to  him  in  trust  the  lands 
in  controversy,  to  secure  the  payment  of  a  note  due  by  Reiger  to  J.  M. 
Upton  for  the  sum  of  $2425,  with  10  per  cent  interest  from  date,  dated 
October  3,  1883,  and  due  October  1,  1884.  The  deed  of  trust  was  re- 
corded in  the  proper  office  of  Mitchell  County  on  the  29th  day  of  April, 
1884,  and  provided,  that  *'  upon  default  in  the  payment  of  the  note  and 
interest  at  maturity,  the  trustee,  Winfield  Scott,  or  in  case  of  his  refusal 
or  inability  to  act,  the  acting  sheriff  of  Mitchell  County,'*  is  authorized 
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to  sell  said  land  at  the  request  of  James  Upton  made  at  any  time  after  the 
maturity  of  said  note,  ^'  the  sale  to  be  made  at  the  court  house  door  of 
Mitchell  County,  after  publishing  notice  for  twenty  days." 

Scott  having  refused  to  act,  Ware,  the  sheriff  of  Mitchell  County,  sold 
the  land  under  the  deed  of  trust  on  the  4th  day  of  February,  1885,  and 
the  Concho  National  Bank  became  the  purchaser  for  the  sum  of  $1700. 
The  Concho  National  Bank  then  owned  the  note.  The  sale  seems  to  have 
been  regular,  except  that  it  was  made  at  the  door  of  a  house  used  and 
occupied  by  the  Commissioners  Court  and  the  County  Court  of  the  county 
for  holding  court,  but  the  District  Court  was  held  at  a  different  place, 
about  300  yards  from  that  at  which  the  sale  was  made.  The  Commis- 
sionei*s  Court  had  entered  an  order  designating  the  opera  house  as  the 
court  house  and  the  place  for  holding  the  District  Court. 

Ware  made  a  deed  for  the  land  to  the  Concho  National  Bank,  and  on 
the  3rd  day  of  November,  1885,  Reiger,  by  quitclaim  deed,  conveyed 
all  of  his  interest,  right,  and  title  to  J.  N.  Upton  for  an  express  oonsid- 
eration  of  $150,  and  on  the  22nd  day  of  December,  1885,  Upton,  by 
quitclaim  deed,  conveyed  all  of  his  right,  title,  and  Interest  in  the  land 
to  the  Concho  National  Bank  for  consideration  of  $1. 

In  September,  1888,  the  Concho  National  Bank,  for  a  consideration  of 
$2300,  paid  by  W.  J.  Miller,  conveyed  to  Miller  the  land  in  conti^oversy, 
one  section  being  conveyed  by  quitclaim  deed,  and  the  other  three  sec- 
tions conveyed  by  deed  with  special  warranty. 

On  the  21st  day  of  May,  1889,  at  the  request  of  Miller,  Ware,  the 
Sheriff  of  Mitchell  County,  again  sold  the  land  under  the  deed  of  trust,  at 
the  court  house  door  of  Mitchell  County,  after  due  notice,  and  Miller  bid 
the  land  in  at  the  sum  of  $1100,  but  had  not  the  possession  of  the  note, 
and  paid  no  money  on  his  bid.  Scott  had  refused  to  act  in  making  the 
sale. 

R.  F.  Powell,  one  of  the  ftrm  in  whose  favor  the  judgment  was  ren- 
dered by  virtue  of  which  the  sale  was  made  under  which  Boone  <fe  Scar- 
borough claim,  transferred  his  interest  in  the  judgment  rendered  in  favor 
of  Boone,  Scarborough  <fe  Powell  to  Miller,  the  transfer  being  dated  on 
the  19th  day  of  June,  1889,  and  on  the  23d  day  of  April,  1890,  Powell, 
by  quitclaim  deed,  conveyed  all  of  his  right  and  title  to  the  land  to 
Miller. 

The  legal  title  to  the  land  and  the  right  of  possession  remained  with 
Reiger,  the  maker  of  the  trust  deed,  until  the  deed  of  trust  was  legally 
foreclosed,  and  the  purchase  of  the  land  by  Boone  <fe  Scarborough  under 
the  execution  sale  convej^ed  to  them  the  legal  title  and  right  of  posses- 
sion, unless  the  sale  under  the  trust  deed  made  before  the  execution  sale 
was  valid;  and  the  plaintiffs  were  entitled  to  recover  unless  the  deed  of 
trust  had  been  legally  foreclosed  at  one  of  the  sales  made  under  it.   Mor- 
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row  V.  Morgan,  48  Texas,  804;  Schmeltz  v.  Gary,  49  Texas,  49;  Spring 
y.  Eisenach,  51  Texas,  435;  Silliman  v.  Gammage,  55  Texas,  369. 

If  either  of  the  sales  made  under  the  deed  of  trust  was  valid,  then  the 
defendant  in  error,  Miller,  is  entitled  to  the  land,  and  the  judgment  of 
the  Court  of  Civil  Appeals  should  be  affirmed;  but  if  both  of  these  sales 
were  ineffectual  to  pass  the  title,  then  the  judgment  of  the  Court  of  Civil 
Appeals  should  be  reversed  and  the  judgment  of  the  District  Court 
affirmed. 

The  deed  of  trust  required  that  the  sale  should  be  made  at  the  door  of 
the  court  house  of  Mitchell  County;  and  if  this  was  not  done,  then  the 
sale  was  void  and  passed  no  title  to  the  purchaser.  Howard  v.  North,  5^ 
Texas,  90. 

From  some  cause  not  explained,  there  was  no  'regular  court  house  in 
Mitchell  County,  Our  statute  defines  the  meaning  of  "  court  house  door ' ' 
as  follows: 

"Article  2310.  By  the  '  court  house  door '  of  a  county  is  meant  either 
of  the  principal  entrances  to  the  house  provided  by  proper  authority  for 
the  holding  of  the  District  Court;  and  where  from  any  cause  there  is  no 
such  house,  the  door  of  the  house  where  the  District  Court  was  last  held 
in  that  county  shall  be  deemed  to  be  the  court  house  door.  Where  the 
court  house  or  house  used  by  the  court  has  been  destroyed  by  fire  or  other 
cause,  and  another  has  not  been  designated  by  the  proper  authority,  the 
place  where  such  house  stood  shall  be  deemed  to  be  the  court  house  door." 
The  Commissioners  Court  of  Mitchell  County  was  the  proper  authority 
to  designate  a  place  for  the  holding  of  the  District  Court,  and  that  court 
had  designated  the  opera  house  as  such  place.  The  land  not  having  been 
sold  at  the  place  so  designated,  the  sale  was  void  and  conveyed  no  title 
to  the  purchaser. 

There  is  no  evidence  to  show  that  Miller  acquired  any  equitable  right 
under  the  deed  from  Powell,  and  no  pleading  upon  which  such  right  could 
be  considered  in  this  case,  if  in  fact  it  exists. 

The  sale  of  February  4  under  the  deed  of  trust  being  void,  the  legal 
title  remained  in  Reiger.  Boone  <fe  Scarborough's  judgment  was  recorded 
on  the  5th  of  February,  the  next  day  after  the  sale  under  the  deed  of 
trust.  On  the  6th  of  October  the  sale  was  made  under  execution  against 
Reiger,  at  which  Boone  <fe  Scarborough  purchased.  The  deed  from  Reiger 
to  Upton  being  made  after  the  sale  under  execution,  passed  no  title,  and 
did  not  affect  the  right  of  Boone  &  Scarborough,  and  the  Concho  National 
Bank  acquired  no  right  or  title  to  the  land  by  the  deed  from  Upton  made 
on  the  22nd  day  of  December,  1885. 

The  right  of  Miller  is  therefore  reduced  to  his  title,  if  any,  acquired 
under  the  last  sale  under  the  deed  of  trust.  The  deed  of  trust  pro- 
vides that  the  sale  may  be  made  ^'  at  the  request  of  J.  N.  Upton  made  at 
any  time  after  the  maturity  of  the  note.*'     The  last  sale  was  made  at  the 
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request  of  W.  J.Miller,  and  the  question  is,  had  the  trustee  the  power  to 
sell  at  his  request  ? 

The  power  of  sale  in  a  deed  of  trust  is  an  important  power,  gi*anted  by 
the  maker,  and  he  has  the  right  to  place  upon  it  such  limitations  and  con- 
ditions as  he  may  deem  proper  for  his  own  protection.  When  the  exer- 
cise of  a  power  is  made  to  depend  upon  the  direction  or  request  of  a  given 
person,  then  the  direction  or  request  of  that  person  must  be  given  in 
order  to  authorize  the  exercise  of  the  power.  18  Am.  and  Eng.  Encycl. 
of  Law,  "  Powei-s,"  p.  977,  sec.  13;  Richardson  v.  Crooker,  7  Gray,  190; 
Raymond  v.  Jones,  33  Gratt,  317. 

Looking  to  the  transcript,  we  find  copied  into  the  statement  of  facts 
that  portion  of  the  deed  of  trust  which  confei*s  the  powei*s  to  sell,  with 
quotation  marks,  indicating  that  it  is  literally  copied.  There  is  no  provi- 
sion for  the  sale  to  be  ma^e  at  the  request  of  the  holder  of  the  note,  which 
is  common  in  such  instruments,  and  the  fact  that  such  provision  is  omit- 
ted goes  far  to  strengthen  the  conclusion  that  the  purpose  was  to  confide 
the  authority  to  put  the  power  of  sale  into  active  operation  to  Upton 
alone.  It  may  be  that  Reiger  wa?  willing  to  trust  to  Upton,  believing 
that  he  would  not  direct  the  sale  under  improper  circumstances;  but  no 
matter  what  the  reason  may  have  been,  Reiger  had  the  right  to  impose 
the  limitation,  and  the  court  has  no  power  to  disregard  it. 

If,  however,  we  give  to  the  deed  of  trust  the  broadest  construction  claimed 
for  it,  that  is,  that  the  owner  of  the  debt  would  be  authorized  to  give 
the  direction  to  the  trustee  to  sell.  Miller  is  in  no  better  condition.  The 
sale  of  February  4,  1885,  at  which  the  Concho  National  Bank  purchased, 
being  void,  the  bank,  by  its  bidding  in  the  property,  acquired  no  rights 
therein.  The  parties  after  the  sale  stood  as  they  did  before  the  *'  inef- 
fectual attempt  at  sale  took  place."  Jones  on  Mort.,  sec.  1902;  Building 
Assn.  V.  Price,  53  Md.,  401. 

In  the  case  cited,  after  stating  the  rights  of  a  purchaser  at  a  void  sale 
who  had  paid  the  purchase  money,  the  court  says:  "  But  where,  as  in 
this  case,  the  mortgagee  becomes  the  purchaser  at  his  own  sale,  the  sale 
being  void,  he  acquires  no  rights,  either  legal  or  equitable,  by  means  of 
the  sale.  In  such  case  the  parties  stand  as  they  did  before  the  ineffectual 
form  of  sale;  and  all  the  costs  and  expenses  attending  such  ineffectual 
sale  must  be  borne  by  the  mortgagee  as  the  consequence  of  an  unauthor- 
ized proceeding." 

The  debt  was  not  satisfied  by  the  sale  at  which  the  bank  purchased. 
Monroe  v.  Buchanan,  27  Texas,  241.  After  the  void  sale  the  bank  owned 
the  note  and  the  mortgage,  and  Reiger  owned  the  land  until  the  execu- 
tion sale  was  made,  when  Boone  <fe  Scarborough  became  the  ownera  of  the 
land,  subject  to  the  lien  of  the  deed  of  trust.  The  conveyance  of  the 
land  to  Miller  by  the  Concho  National  Bank  did  not  operate  to  transfer 
the  debt  and  mortgage.     In  Perkins  v.  Sterne,  23  Texas,  563,  the  court 
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8a3's,  quoting  from  4  Kent:  ^^  *  So  on  the  other  hand,  an  assignment  of 
the  interest  of  the  mortgagee  in  the  land  without  an  assignment  of  the 
debt,  is  considered  to  be  without  meaning  or  use.*  And  the  reason  is,  that 
the  principal  thing  always  draws  to  it  that  which  is  incidental  or  accessory; 
so  that  the  principal  thing  can  not  take  one  direction,  and  that  which  is 
incident  to  it  another  direction."  The  conveyance  by  the  bank  to  Mil- 
ler did  not  operate  to  transfer  to  him  the  debt  and  deed  of  trust. 

There  is  another  reason  why  the  ownership  of  the  note  did  not  vest  in 
Miller  by  the  conveyance  from  the  bank.  If  it  were  true  that  the  bid  of 
the  bank,  $1700,  was  to  be  taken  as  a  credit  on  the  note,  yet  the  note  was 
for  a  much  larger  amount,  $2425,  with  10  per  cent  interest  for  more  than 
a  year,  which  would  leave  a  large  part  of  the  note  unpaid,  and  a  subsist- 
ing debt  in  the  hands  of  the  bank,  as  against  Reiger.  Then  the  bank 
would  remain  the  legal  owner  of  the  note.  Whatever  equities  Miller  may 
have,  he  was  not  the  owner  of  the  note. 

The  sale  not  having  been  requested  or  directed  by  Upton,  as  required 
by  the  deed  of  trust,  and  Miller  having  no  authority,  even  as  owner  of 
the  note,  to  direct  it  to  be  made,  the  power  to  make  the  sale  was  not  ex- 
ercised in  accordance  with  the  provisions  of  the  deed  of  trust,  and  was 
therefore  void  and  passed  no  title  to  Miller. 

We  see  no  reason  why  the  deed  of  trust  might  not  yet  be  executed  in 
a  proper  manner,  and  Miller  fully  protected,  in  case  the  plaintiffs  in  error 
should  not  discharge  the  lien  upon  the  land. 

It  is  ordered  by  this  court,  that  the  judgment  of  the  Court  of  Civil  Ap- 
peals be  reversed  and  that  the  judgment  of  the  District  Court  be  affirmed. 
It  is  further  ordered,  that  the  plaintiffs  in  error,  Boone  &  Scarborough, 
recover  of  W.  J.  Miller  and  the  sureties  on  his  appeal  bond  all  costs  of 
this  court  and  all  costs  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court. 

Delivered  October  13,  1893. 


The  Gulf,  Colorado  &  Santa  Fe  Railway  Compant 

V.  W.  L.  Kizziah. 

No.  34. 

1.  Master  and  Servant. 

The  oegligeoee  of  a  fellow  servant  will  not  relieve  the  master  from  lia- 
bility arising  concurrently  from  unsuitable  machinery  furnished,  or 
from  machinery  operated  by  servants  ignorant  of  the  latent  dangers  in 
handling  such  machinery 86 

2.  Oharfire— Care  by  Ehnploye. 

See  charges  approved  touching  the  duty  of  servant  in  self-protection  in 

using  safe  machinery 87 
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8.  Findinffs  of  W^ot  by  Court  of  Civil  Appeals. 

The  findings  of  fact  made  by  the  Court  of  Civil  Appeals  can  not  be  re- 
vised on  writ  of  error  by  Supreme  Court 87 

4.  Same— Conclusions  Upon  Fc^ts  Found  may  be  Revised. 
Upon  an  issue  there  is  no  finding  by  the  Court  of  Civil  Appeals  in  its 
conclusions  of  fact,  but  in  its  conclusions  of  law  the  testimony  was  set 
out  upon  which  a  conclusion  was  drawn.  This  court  can  revise  the 
conclusions  upon  such  facts,  and  in  this  case  reaches  a  different  con- 
clusion from  that  of  the  Court  of  Civil  Appeals.    See  example 88 

6.  Same. 

Negligence  against  a  railway  company  is  not  presumed  from  the  proof 
of  a  condition  of  facts,  and  that  injury  followed,  without  something 
to  connect  the  facts  as  causing  the  injury.  The  injury  alone  does  not 
necessarily  prove  its  connection  as  efi'ect  of  the  preceding  facts 88 

6.  Inspector  of  Cars,  Duty  of. 

An  employe  sued  a  railway  company  for  damages  alleged  to  have  been 
sustained  by  plaintiff"  from  defective  air  brakes  in  use  on  the  road. 
The  defendant  pleaded  that  the  plaintiff*  was  a  car  inspector,  and 
chargeil  with  that  duty.  There  was  testimony  tending  to  support  the 
allegations.  Held,  that  the  court  erred  in  refusing  to  instruct  the  jury 
that  if  the  plaintiff",  by  his  employment,  was  charged  with  that  duty, 
then  he  could  not  recover  for  injuries  suff'ered  on  account  of  defects 
that  he  might  have  discovered 89 

7.  Risks  Assumed  by  Employe. 

The  court  having  charged  the  jury,  that  when  the  plaintiff"  entered  the 
service  of  the  railway  company  he  under  the  law  assumed  all  the  risks 
necessarily  incident  to  the  business  which  he  had  undertaken  to  per- 
form, it  was  error  to  refuse  an  instruction  that  the  plaintiff*  by  enter- 
ing the  employment  had  assumed  such  as  commonly  attended  such  work. 
The  risks  assumed  are  such  as  commonly  attend  the  work,  not  such  as 
necessarily  attend  it 90 

8.  Impeaching  Witness— Conflicting  Statements. 

It  is  incompetent  to  admit  testimony  to  confficting  statements  made  by 
a  witness  upon  a  collateral  and  inmiaterial  issue,  for  purpose  of  im- 
peaching him.    See  example 92 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Johnson  County. 

J,  W.  Terry,  for  plaintiff  in  error,  cited:  Railway  v.  Scott,  20  S.  W. 
Rep.,  725;  Railway  v.  Barrager,  14  S.  W.  Rep.,  242;  Railway  v.  Thomas, 
42  Ala.,  672;  Railway  v.  Allen,  78  Ala.,  494;  Railway  v.  Housk,  72  111., 
285;  Railway  v.  Stewart,  13  Lea  (Tenn.),  432;  Railway  v.  Mallory,  31 
Am.  and  Eng.  Ry.  Cases,  352;  Mitchell  v.  Railway,  12  Am.  and  Eng. 
Ry.  Cases,  163;  Railway  v.  Wells,  81  Texas,  685;  Railway  v.  Johnson, 
19  S.  W.  Rep.,  151;  Railway  v.  Williams,  18  S.  W.  Rep.,  700;  Railway 
V.  Hoffman,  18  S.  W.  Rep.,  741;  Railway  v.  King,  80  Texas,  681;  Went^ 
worth  V.  Crawford,  11  Texas,  132;  Layne  v.  Bryant,  9  Gray,  245;  Stev- 
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ens  V.  The  State,  7  Texas  Cr.  App  ,  38;  Railway  v.  Hanks,  15  S.  W. 
Rep.,  476;  Railway  v.  Robinson,  73  Texas,  277;  Baker  v.  Ashe,  80  Texas, 
356. 

Faindexter  &  Padelfordy  for  defendant  in  error,  contended: 

1.  That  the  main  grounds  relied  upon  were  not  made  by  plaintiff  in 
error  in  the  Court  of  Civil  Appeals.  Rules  29-32  of  Rules  Sup.  Ct. ;  Chap- 
pell  V.  Railway,  75  Texas,  82;  Railway  v.  Johnson,  15  S.  W.  Rep.,  105; 
Rev.  Stats.,  art.  1037. 

2.  There  was  evidence  tending  to  show  that  the  air  brakes  were  de- 
fective. Railway  v.  Robertson,  82  Texas,  661;  Parker  v.  Chancellor,  78 
Texas,  528. 

3.  The  admission  of  Myers'  testimony  was  not  error.  Whart.  on  Ev., 
20,  21,  259;  Railway  v.  Hinzie,  82  Texas,  623;  Railway  v.  Herrick,  29 
N.  E.  Rep.,  1053. 

BROWN,  Associate  Justice. — The  appellee  sued  the  appellant  in  the 
District  Court  of  Johnson  County,  to  recover  of  it  damages  for  injuries 
alleged  to  have  been  received  by  him  while  in  its  employ  at  Cleburne,  in 
that  county.  The  i)etition  alleges,  in  substance,  that  appellee  was  em- 
ployed by  the  examiner  and  repairer  of  cars  at  said  station,  and  that  it 
was  the  duty  of  appellee  and  one  Renfro  to  make  such  repairs  upon  cars, 
when  needed,  as  could  be  made  without  sending  them  to  the  round  house. 
That  on  the  2nd  day  of  November,  1888,  a  train  of  cars  came  into  Cle- 
burne on  the  appellant* s  road,  consisting  of  two  coaches  and  a  baggage 
car,  and  that  the  said  coaches  and  cat's  were  placed  on  a  spur  track  for 
the  purpose  of  having  repairs  made  to  the  drawhead  of  the  baggage  car, 
tiie  repairs  being  slight  and  such  as  could  be  made  on  the  track.  That 
for  the  purpose  of  enabling  the  persons  making  the  repairs  to  get  conve- 
niently at  the  drawhead  to  be  repaired,  the  coaches  and  baggage  car  were 
detached  from  each  other  and  separated  a  distance  of  about  eight  feet, 
and  that  before  the  engine  was  detached  the  air  brakes  were  set  upon  the 
car  and  coaches  to  hold  them  stationary  upon  the  track.  He  alleged,  that 
he  and  Renfro,  in  discharge  of  their  duty,  went  to  the  baggage  car  to 
make  the  needed  repair,  and  that  while  performing  his  duty  in  assisting 
the  said  Renfro,  it  was  necessary  for  him  to  stand  upon  the  track  between 
the  coaches  and  the  baggage  car,  with  his  body  against  or  in  front  of  the 
drawhead  of  the  baggage  car,  with  his  back  toward  the  coaches;  that 
while  he  was  engaged  assisting  Renfro  in  said  work,  the  coaches  rolled 
down  the  track  toward  and  against  the  baggage  car,  and  caught  the  body 
of  appellee  between  the  drawhead  of  the  coach  and  the  drawhead  of  the 
^%^^  car*  crushing  and  wounding  his  body  and  limbs,  thereby  inflict^ 
ing  serious  and  permanent  injuries. 

Appellee  seeks  to  recover  of  the  appellant  upon  two  distinct  grounds: 
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First.  He  alleges  that  the  air  brakes  upon  the  passenger  coaches  were 
defective  and  insufficient  to  hold  the  coaches  stationary  upon  the  track 
where  they  were  placed,  although  the  track  was  nearly  level;  and  that  by 
reason  of  such  defect,  the  said  coaches  were  caused  to  roll  along  said 
ti*ack  against  the  appellee  while  he  was  at  his  work,  thereby  causing  the 
injury.  It  is  alleged  that  plaintiff  was  ignorant  of  the  defects  in  the 
brakes,  and  could  not  have  discovered  them  by  due  care  on  his  part,  and 
that  defendant  knew  of  the  defect,  or  might  have  known  of  it  by  the  use 
of  ordinary  care. 

Second.  The  petition  alleges,  that  plaintiff  was  inexperienced  in  the 
business  for  which  he  was  employed  by  the  defendant;  that  the  work 
was  dangerous,  and  that  he  was  ignorant  of  the  dangers  attending  it.  It 
is  alleged,  that  the  defendant  knew  that  plaintiff  was  inexperienced  in  that 
kind  of  work  and  was  ignorant  of  the  dangers  attending  it,  and  also 
knew  of  the  dangerous  character  of  the  work,  but  failed  to  inform  the 
plaintiff  of  the  danger  or  to  instruct  him  in  his  duties  while  engaged 
therein;  and  that  if  he  had  known  that  it  was  dangerous  to  go  between 
the  cars  while  they  were  secured  by  the  air  brakes  alone,  and  that  said 
brakes  were  insufficient  to  hold  them  securely,  he  would  not  have  exposed 
himself  to  that  danger.  lie  avers  that  his  injuries  were  occasioned  by  the 
running  of  the  cai'S  upon  him  while  engaged  in  his  work,  and  that  it  was 
a  danger  attending  the  work  which  was  latent  in  its  character  and  un- 
known to  him,  and  of  which  he  was  not  informed  by  defendant. 

The  petition  contained  other  allegations  unnecessary  to  present  these 
issues. 

The  appellant,  among  other  things,  pleaded  a  general  denial,  and  that 
it  was  the  duty  of  the  plaintiff  to  inspect  the  air  brakes  on  said  cars,  and 
if  he  had  performed  his  duty  he  could  have  discovered  such  defect,  if  any; 
and  also  that  the  air  brakes  were  sound  and  safe  for  the  uses  to  which 
they  were  to  be  applied,  and  that  it  was  not  intended  that  they  should 
be  relied  upon  to  hold  the  cars  on  the  track  while  awaiting  repairs,  and 
that  it  was  the  duty  of  plaintiff  and  Renfro  to  set  the  hand  brakes  on  the 
coaches  so  as  to  secure  them,  or  to  scotch  the  wheels  for  that  purpose,  and 
if  they  had  performed  that  duty  plaintiff  would  not  have  been  injured. 

The  case  was  tried  before  a  jury,  and  a  general  verdict  rendered  for 
the  plaintiff.  Defendant  appealed  to  the  Supreme  Court,  and  upon  the 
organization  of  the  Court  of  Civil  Appeals  the  case  was  transferred  to  that 
court,  which  affirmed  the  judgment  of  the  District  Court.  Motion  for  re- 
hearing was  overruled,  and  the  appellant  has  removed  the  case  to  this 
court  by  writ  of  error. 

Appellant  presents  to  this  court  seven  grounds  for  reversing  the  judg- 
ment of  the  Court  of  Civil  Appeals,  three  of  which  we  do  not  think  are 
well  taken,  and  which  we  first  consider.     They  are  as  follows: 

**  First.    The  Court  of  Civil  Api)eals  erred  in  failing  to  sustain  the 
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twenty-second,  twenty-third,  twenty-fourth,  and  twen ty f fifth  assignments 
of  error,  which  are  as  follows: 

"  22.  The  verdict  of  tlie  jury  is  contrary  to  the  law  as  given  in  charge 
to  the  jury  by  the  court,  in  this,  the  court  tells  the  jury  that  if  plaintiff's 
injury  resulted  from  the  negligence  of  plaintiff  or  his  fellow  servant,  Ren- 
fro,  then  they  would  find  for  defendant;  and  under  the  evidence,  the 
finding  of  the  jury  was  against  the  law  as  thus  given  iu  charge  to  the  jury. 

"  23.  That  the  verdict  of  the  jury  is  contrary  to  the  law  in  this,  that 
the  evidence  shows  that  plaintiff's  injury  resulted  from  his  own  and  from 
the  n^ligence  of  C.  L.  Renfro,  and  that  the  latter  was  a  fellow  servant 
of  plaintiff,  in  the  employ  of  defendant  at  time  plaintiff  was  injured,  or 
from  the  negligence  of  plaintiff's  coemploye,  the  switchman  or  brakeman 
who  left  the  cars  without  setting  the  hand  brakes;  and  under  the  law, 
therefore,  plaintiff  could  not  recover  in  this  case. 

'*  24.  That  the  verdict  of  the  jury  is  contrary  to  the  evidence,  and  is 
unsupported  by  the  evidence,  for  the  whole  evidence  in  the  case  shows 
by  a  great  preponderance  thereof,  that  plaintiff's  injury,  if  any,  resulted 
from  the  negligence  of  plaintiff,  or  of  C.  L.  Renfro,  or  both,  and  that  C. 
L.  Renfro  and  plaintiff  were  fellow  servants;  and  that  the  air  brakes  were 
not  defective;  and  that  the  injury  to  plaintiff  resulted  from  the  failure 
of  plaintiff  and  Renfro,  one  or  both,  to  properly  secure  the  cars  which 
injured  plaintiff  before  attempting  to  repair  the  same;  and  that  plaintiff's 
injury  was  caused  by  no  act  of  negligence  on  the  part  of  defendant. 

"  25.  That  the  verdict  of  the  jury  was  contrary  to  the  additional 
charge  given  to  the  jury,  at  their  request,  filed  in  this  cause  on  the  19th 
day  of  December,  1889,  for  in  said  additional  charge  the  court  tells  the 
jury  that  if  the  plaintiff's  injury  was  caused  by  the  negligence  of  Renfro, 
and  that  if  Renfro  and  plaintiff  were  fellow  servants,  as  therein  defined, 
then  they  would  find  for  defendant." 

The  right  of  recovery  in  this  case  rests  upon  the  negligence  of  appel- 
lant in  two  particular;  first,  in  furnishing  defective  machinery  to  the 
appellee  with  which  to  perform  his  services;  second,  in  not  informing  the 
appellee  of  the  existence  of  a  danger  that  existed  in  the  performance  of  Jiis 
duties,  of  which  the  appellee  was  ignorant,  he  being  inexperienced  in  the 
work  to  be  performed,  tlie  appellant  being  informed  of  the  danger  and  of 
the  inexperience  of  appellee  and  of  his  ignorance  of  the  alleged  danger. 

If  appellant  furnished  defective  machinery  to  the  appellee  with  which 
to  perform  the  services  for  which  he  was  employed,  and  of  which  defect 
the  appellee  was  ignorant,  and  he  was  injured  thereby,  without  fault  on 
his  part,  the  appellant  would  not  be  excused  from  liability  for  such  injury 
by  reason  of  the  fact  that  an  employe,  a  fellow  servant  of  appellee,  was 
guilty  of  negligence  which  contributed  to  the  injury.  Railway  v.  Kirk, 
62  Texas,  227;  Railway  v.  Whitmore,  58  Texas,  276. 

If  there  was  a  latent  danger  in  the  work,  of  which  appellee  had  no  notice. 
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and  he  was  inexperienced  in  the  work  and  ignorant  of  the  danger,  which 
was  known  to  appellant,  and  the  appellee  was  injured  by  such  latent 
danger,  the  appellant  would  not  be  excused  from  liability  because  one  of 
its  servants,  a  fellow  servant  of  appellee,  was  guilty  of  negligence  in  fail- 
ing to  perform  an  act  which  would  have  prevented  the  injury.  Jones  v. 
Mining  Co.,  66  Wis.,  268,  reported  in  57  Am.  Rep.,  269.  The  concur- 
ring negligence  of  the  fellow  servant  will  not  excuse  the  negligence  of 
the  master  in  such  cases.  The  Court  of  Civil  Appeals  has  found  the  facts 
for  the  appellee  as  to  his  being  ignorant  of  the  danger  and  inexperienced, 
that  appellant  knew  of  the  danger,  and  that  appellee  did  not  know  of  it. 
We  can  not  say  that  the  verdict  of  the  jury  was  contrary  to  the  law  under 
such  state  of  facts. 

"  Second.  The  Court  of  Civil  Appeals  erred  in  failing  to  sustain  the 
tenth  and  eleventh  assignments  of  error,  and  in  failing  to  reverse  the 
judgment  in  this  cause  on  account  of  the  refusal  of  the  court  below  to 
give  the  charges  recited  in  the  said  assignments,  which  are  as  follows: 

'^10.  That  the  court  erred  in  not  giving  in  charge  to  the  jury  special 
charge  number  1,  asked  by  defendant,  which  is  as  follows:  '  The  defend- 
ant asks  the  court  to  charge  the  jury,  that  a  railway  company  is  not  liable 
for  damages  caused  by  injury  to  one  of  its  employes  which  resulted  from 
the  negligence  of  another  employe  of  such  company,  unless  it  be  made  to 
appear  that  proper  care  was  not  used  in  selecting  such  other  employe,  or 
that  he  being  incompetent  or  negligent,  that  fact  was  known  to  the  com- 
pany.' 

"  11.  That  the  court  erred  in  refusing  to  instruct  the  jury  as  requested 
by  defendant  in  its  special  charge  number  2,  which  is  as  follows:  *  You 
are  instructed  that  if  you  believe  from  the  evidence  that  the  injury  which 
plaintifT  has  sustained,  if  any,  resulted  from  the  negligence  of  Renfro, 
and  that  C.  L.  Renfro  was  a  coemploye  of  plaintifif,  and  engaged  in  the 
same  department  of  common  service,  used  the  air  brakes  for  a  purpose 
and  in  a  manner  not  designed  in  their  use  by  the  defendant  company,  but 
which  would  have  been  perfectly  safe  if  properly  used  in  work  for  which 
it  vas  designed,  you  will  find  for  the  defendant,  unless  it  appears  from 
the  evidence  that  proper  care  was  not  used  in  the  selection  and  employ- 
ment of  said  Renfro  by  defendant,  or  that  he  being  incompetent  or  neg- 
ligent, that  fact  was  known  to  the  defendant.'  " 

There  was  no  error  in  refusing  the  charges  quoted  above,  because,  in 
so  far  as  they  were  applicable  to  the  facts  of  the  case,  they  were  substan- 
tially embraced  in  the  charge  of  the  court  given  at  the  request  of  the  jury, 
and  in  the  fourth  clause  of  the  general  charge  of  the  court.  The  fourth 
clause  of  the  general  charge  given  by  the  court  is  as  follows:  '*  If  you 
believe  from  the  evidence  that  there  were  no  defects  in  the  air  brakes,  as 
the  petition  charges  that  there  were,  but  that  the  plaintifif  assumed  that 
said  air  brakes  were  sufficient  to  hold  the  cars  from  moving,  and  that 
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plaintiflf  thereby  failed  to  take  any  further  steps  to  secure  himself  from 
danger,  and  that  he  thereby  suffered  the  injury  as  alleged  in  the  petition, 
then  you  will  find  for  the  defendant;  or  if  you  find  from  the  evidence 
that  it  was  the  duty  of  the  plaintiff  and  his  coeroploye,  Renfro,  to  see  that 
the  ears  under  their  control,  while  repairing  or  inspecting  the  same,  were 
secured  and  prevented  from  moving  by  means  of  the  hand  brakes,  or  by 
scotching  the  same  by  other  means,  and  shall  further  believe  that  said 
Renfro  and  plaintiff  failed  to  perform  said  duty,  and  that  by  means  of 
such  failure  on  their  part,  or  on  the  part  of  either  of  them,  plaintiff  thereby 
suffered  injury,  then  you  will  find  for  the  defendant,  and  so  say  by  your 
verdict." 

The  charge  given  by  the  court  at  the  request  of  the  jury  is  as  follows: 
**The  court,  in  compliance  with  your  request,  instructs  you,  that  if  you 
believe  from  the  evidence  that  Renfro  and  plaintiff  were  fellow  servants, 
that  is,  engaged  in  the  same  kind  of  work,  and  if  it  was  the  duty  of  said 
Renfro  to  see  that  the  cars  under  their  inspection  and  upon  which  they 
were  at  work  were  fastened  either  by  the  hand  brake  or  by  scotching  the 
same  in  some  other  way  so  as  to  prevent  the  same  from  moving,  and  if 
they  or  either  of  them  failed  to  perform  that  duty,  and  plaintiff  was  in- 
jured by  reason  of  such  failure,  then  he  can  not  recover  in  this  suit;  but 
this  instruction  is  to  be  considered  in  connection  with  the  whole  charge 
herein  before  given  by  the  court." 

There  was  no  evidence  that  Renfro  used  the  brakes  in  any  way,  except 
to  permit  the  cars  to  remain  secured  by  the  air  brakes,  and  in  failing  to 
set  the  hand  brake  or  to  scotch  with  something  else.  The  two  charges 
given,  as  quoted  above,  present  the  propositions  of  the  negligence  of  a 
fellow  servant  and  the  failure  to  secure  the  cars  by  hand  brake  or  other- 
wise as  the  evidence  demanded,  and  are  free  from  the  objectionable  qual- 
ification as  to  the  incompetency  of  Renfro,  contained  in  the  charge  re- 
fused, of  which  there  was  neither  allegation  nor  evidence. 

"  Sixth.  The  Court  of  Civil  Appeals  erred  in  failing  to  sustain  the 
twentieth  assignment  of  errors,  and  in  holding  that  the  court  below  did 
not  err  in  charging  the  jury  as  set  forth  in  said  assignment."  We  deem 
it  unnecessary  to  copy  this  assignment.  The  proposition  under  it  is,  that 
there  was  no  evidence  that  the  plaintiff  was  ignorant  of  the  dangers  of  the 
employment,  and  inexperienced,  and  that  defendant  knew  that  he  was  so 
inexperienced.  The  Court  of  Civil  Appeals  found  that  plaintiff  was  in- 
experienced and  ignorant  of  the  dangers  of  the  employment,  and  that 
defendant  knew  these  facts.  There  is  no  error  in  this  that  this  court  can 
revise. 

The  appellant  also  presents  the  following  grounds  for  reversal  of  the 
judgment  of  the  Court  of  Civil  Appeals: 

"Third.  The  Court  of  Civil  Appeals  erred  in  failing  to  sustain  the 
nineteenth  assignment  of  error,  and  in  holding  that  the  court  below  did 
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not  err  in  charging  the  jury  as  set  forth  in  said  assignment,  which  is  as 
follows: 

''  That  the  court  erred  in  the  first  paragraph  of  the  charge,  which  is  as 
follows:  '  If  you  believe  from  the  evidence  that  the  plaintiff  was,  on  the 
2nd  day  of  November,  1888,  in  the  employ  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  as  one  of  its  agents,  whose  duty  it  was  to  inspect 
the  cars,  etc.,  of  the  defendant,  make  slight  repairs  on  the  coaches,  engines, 
trams,  etc.,  of  the  defendant,  when  same  could  be  done  at  the  depot,  and 
that  while  in  the  discharge  of  his  duties  as  such  employe  he  was  injured 
as  alleged  in  the  petition  by  the  car  of  defendant,  and  that  said  injur}' 
was  caused  by  defective  air  brakes  upon  the  x»r  causing  the  injury;  and 
shall  believe  further,  that  plaintiff  did  not  know  of  such  defective  air 
brakes,  if  any,  and  could  not  have  known  the  same  by  use  of  such  dili- 
gence as  a  person  of  ordinary  prudence  would  have  used  under  like  cir- 
cumstances; and  shall  further  believe  that  the  plaintiff  did  not  cause  said 
injury  by  his  own  negligence  in  failing  to  exercise  such  caution  as  a  man 
of  ordinary  prudence  would  have  used  under  like  circumstances,  then  you 
will  find  for  defendant.'  " 

The  proposition  under  this  assignment  is  as  follows:  "  There  was  no 
evidence  before  the  jury  that  the  air  brakes  were  in  any  respect  defective. 
It  is  a  reversible  error  for  the  court  to  charge  upon  an  issue  in  support 
of  which  there  is  no  evidence,  as  it  creates  in  the  minds  of  the  jury  an 
impression  that,  in  the  opinion  of  the  court,  there  is  sufl3cient  evidence 
to  warrant  a  finding  upon  such  issue." 

The  Court  of  Civil  Appeals  made  no  finding  upon  this  issue  in  its  con- 
clusions of  fact,  but  in  the  conclusions  of  law  occurs  this  statement:  *'  It 
is  contended  that  there  was  no  evidence  that  the  air  brakes  were  in  any 
respect  defective.  The  evidence  bearing  upon  that  issue  was,  in  our 
opinion,  extremely  meagre.  There  were,  however,  circumstances  indi- 
cating that  the  air  brakes  were  defective.  These  circumstances  consist 
mainly  in  the  fact  that  they  were  not  sufficient  to  hold  the  detached  cars» 
though  the  latter  were  on  ground  apparently  level,  or  nearly  so,  and  that 
the  air  brake  holding  the  baggage  car,  on  which  the  work  was  being  done, 
was  suflficient  to  keep  it  stationary."  These  circumstances  establish  only 
the  fact  that  the  cars  moved,  but  do  not  prove  the  cause  of  their  moving. 
They  constitute  proof  that  the  air  brakes  did  not  hold  the  cars  on  that 
occasion,  but  do  not  prove  that  this  was  caused  by  a  defect  in  the  brakes, 
which  may  have  been  imperfectly  set,  or  from  other  causes  may  have 
failed  on  this  occasion. 

In  case  of  Houston  &  Texas  Central  Railwa}'  Company  v.  Barrager,  14 
Southwesteni  Reporter,  242,  Justice  Gaines,  in  delivering  the  opinion  of 
the  court,  said:  *'  To  sa}^  that  the  burden  is  upon  the  servant  to  show 
negligence  upon  the  part  of  the  master  when  he  seeks  to  recover  damages 
for  injuries  resulting  from  defective  machinery,  is  but  to  announce  the 
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elementary  proposition  that  the  plaintifif  must  prove  his  ease;  and  we  are 
of  the  opinion  that  negligence  on  the  part  of  the  railway  company  is 
not  to  be  inferred  from  the  mere  fact  that  a  draw  head  has  become  de- 
tached from  the  operation  of  the  moving  train.  Railway  v.  Thomas,  42 
AU.,  672." 

The  District  Court  erred  in  submitting  to  the  jury  the  issue  of  defect- 
ive brakes,  on  the  state  of  the  evidence,  and  the  Court  of  Civil  Appeals 
should  have  reversed  the  judgment  for  that  error.  Box  v.  Ward,  65 
Texas,  160;  Lee  v.  Yandell,  69  Texas,  34. 

Tlie  fourth  ground  set  up  in  the  petition  for  error  is  as  follows:  "  The 
Court  of  Civil  Appeals  erred  in  failing  to  sustain  the  thirteenth  assign- 
ment of  error,  and  in  holding  that  there  was  no  error  in  the  refusal  of 
the  court  to  give  the  charge  recited  in  said  assignment,  which  said  assign- 
ment is  as  follows: 

"That  the  court  erred  in  refusing  to  instruct  the  jury  as  requested  in 
defendant's  special  charge  number  4,  which  is  as  follows:  '  In  this  case 
you  are  instructed,  that  if  you  believe  from  the  evidence  that  plaintiff 
was  injured  as  alleged  in  his  petition,  and  that  when  so  injured  he  was 
in  the  employ  of  the  defendant  as  car  inspector  and  repairer,  as  alleged 
in  his  petition,  and  that  it  was  a  part  of  his  duty  as  such  to  inspect  the 
air  brakes  and  wheels,  etc.,  on  all  cars  arriving  in  Cleburne,  Texas,  and 
to  repair  the  same,  or,  together  with  one  C.  L.  Renfro,  to  make  such 
slight  repairs  as  he  and  the  said  Renfro  could  make  on  same  without  send- 
ing the  same  to  the  round  house  or  repair  shop  of  defendant;  and  if  you 
believe  the  cars  or  coaches  between  which  plaintiff  was  injured  arrived  in 
Cleburne  on  the  evening  of  the  alleged  injury,  and  that  it  was  the  duty 
of  plaintiff,  or  the  plaintiff  and  C.  L.  Renfro,  to  inspect  the  air  brakes  on 
same,  and  that  it  was  a  part  of  their  duty  so  to  do,  then  you  will  not  fur- 
ther consider  any  of  the  evidence  in  this  case  as  to  whether  said  air  brake 
was  defective  or  not;  and  if  you  so  believe,  you  will  find  for  the  defend- 
ant, and  so  say  by  your  verdict.'  " 

There  was  a  distinct  issue  made  by  the  evidence  as  to  whether  or  not 
it  was  the  duty  of  plaintiff  to  inspect  the  cars  and  brakes,  and  the  court 
should  have  given  the  charge,  or  some  charge  on  that  subject.  If  it  was 
the  duty  of  the  plaintiff  to  inspect  the  brakes,  then  he  could  not  recover 
on  account  of  defects  that  he  might  have  discovered  by  such  inspection. 
The  charge  as  asked  was  perhaps  not  as  full  as  it  should  have  been,  in 
this,  that  it  did  not  limit  it  to  such  defects  as  he,  the  plaintiff,  might  have 
discovered,  but  it  was  sufficient  in  the  state  of  the  case  to  call  the  atten- 
tion of  the  court  to  a  necessity  for  such  a  charge. 

The  fifth  ground  of  error  assigned  by  the  plaintiff  in  error  in  this  court 
is  as  follows:  '*  The  Coui-t  of  Civil  Appeals  erred  in  failing  to  sustain  the 
eighteenth  assignment  of  error,  and  in  holding  that  the  court  below  did 
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not  err  in  refusing  to  give  the  charge  recited  in  the  said  assignment,  which 
assignment  is  as  follows: 

*'  That  the  court  erred  in  refusing  to  charge  the  jur}'  as  requested  by 
defendant  in  special  charge  number  9,  which  is  as  follows:  *  That  when 
the  plaintiff  accepted  the  position  of  defendant  in  which  he  was  working 
at  the  time  he  was  injured,  he  assumed  the  risk  ordinarily  incident  to  the 
particular  position,  and  that  he  also  assumed  that  he  had  the  capacity  to 
understand  the  nature  and  extent  of  the  service  and  the  ability  to  per- 
form it;  and  if  you  find  from  the  evidence  that  plaintiff  was  injured  with- 
out the  risk  being  increased  after  he  had  accepted  the  position  he  was  in 
at  the  time  he  was  injured,  you  will  find  for  the  defendant.*  " 

The  charge  asked  by  appellant  contained  a  coiTCct  statement  of  the 
law  as  applicable  to  the  facts  of  the  case.  Railway  v.  Callbreath,  66 
Texas,  528.  That  part  of  the  charge  asked  which  referred  to  increase  of 
risk  was  upon  a  point  not  in  issue,  but  would  not  probably  have  affected 
plaintiff  injuriously. 

The  court  had  in  the  general  charge  instructed  the  jury  as  follows: 
''  But  the  court  further  instructs  you,  that  when  the  plaintiff  entered  the 
service  of  the  defendant,  he  under  the  law  assumed  all  the  risks  necessarily 
incident  to  the  business  which  he  had  undertaken  to  perform,  and  if  you 
believe  that  plaintiff  was  injured  while  in  the  employ  of  defendant,  and 
that  such  injury  was  not  the  result  of  negligence  on  the  part  of  the  de- 
fendant as  the  immediate  proximate  cause  of  such  injury,  but  was  the 
danger  appertaining  to  the  business  which  plaintiff  had  undertaken  to 
discharge,  then  you  will  find  for  the  defendant."  The  effect  of  this 
charge  was  to  inform  the  jury,  that  in  order  to  exempt  the  defendant 
from  liability  to  the  plaintiff  for  his  injury,  such  injury  must  have  been 
occasioned  by  a  danger  necessarily  incident  to  the  performance  of  the 
duty  undertaken  by  plaintiff.  This  restricted  the  risks  which  the  plaintiff 
assumed  to  those  which  always  attend  the  performance  of  the  work; 
whereas  the  law  is,  that  he  assumed  such  as  comirumly  attend  such  work. 
In  view  of  the  charge  given,  and  the  fact  that  the  testimony  tended  to 
show  that  the  danger  was  one  common  to  the  employment,  but  not  nec- 
essarily attending  it,  the  charge  asked,  or  one  embodying  the  main  point 
in  it,  w^  important  to  the  proper  determination  of  the  liability  of  the 
defendant,  and  should  have  been  given.  The  refusal  was  an  error  that 
may  have  caused  serious  detriment  to  appellant's  rights. 

The  seventh  ground  assigned  by  appellant  in  this  court  is  as  follows: 

"  The  Court  of  Civil  Appeals  erred  in  failing  to  sustain  the  ninth  assign- 
ment of  errors,  and  in  holding  that  the  court  below  did  not  err  in  admit- 
ting the  testimony  of  C.  V.  Myers,  referred  to  in  said  assignment  and 
set  forth  in  bill  of  exceptions  number  7,  which  assignment  is  as  follows: 
'  That  the  court  erred  in  allowing  the  witness  for  plaintiff,  C.  V.  Myers, 
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to  testify,  as  is  shown  by  defendant's  bill  of  exception  number  7,  and  for 
the  reasons  therein  set  out.'  " 

The  witness  Renfro  had  been  introduced  by  the  defendant,  and  upon 
cross-examination  by  plaintiff,  testified  as  follows:  '*It  is  not  true  that 
at  Kizziah's  house,  two  or  three  nights  after  plaintiff  was  hurt,  in  the 
presence  of  Paddleford,  Myers,  Golden,  and  Mr.  and  Mrs.  Kizziah,  that 
either  I  or  Golden  said  the  railway  was  going  to  beat  Kizziah's  case  for 
damages,  because  he  had  not  complied  with  the  rule  that  required  the 
setting  of  the  hand  brakes,  and  I  then  said  I  had  not  seen  the  rules,  and 
that  I  did  not  know  that  it  was  the  rule  that  the  hand  brakes  should  be 
set;  and  that  Kizziah  spoke  right  up  then  and  there,  and  said  he  had  de- 
manded of  Mr.  Baker  the  rules  three  times;  and  plaintiff  did  not  then  and 
there  ask  me  if  I  had  not,  a  few  evenings  before  that,  asked  him  (plaintiff) 
to  get  a  copy  of  the  rules  for  me,  and  that  I  answered  him,  yes.  Well, 
I  have  no  idea  on  earth  that  it  is  so,  sir,  because  I  did  not  feel  like  I 
needed  them.  I  don't  remember  whether  the  time  card  was  mentioned 
at  the  plaintiff's  house  or  not." 

The  plaintiff  then  introduced  the  witness  Myers,  by  whom  he  sought  to 
impeach  Renfro,  and  the  appellant's  bill  of  exceptions  taken  to  the  testi- 
mony of  Myers,  being  number  7,  is  in  substance  as  follows: 

"That  while  C.  V.  Myers  was  on  the  stand  he  was  asked  the  question, 
'Did  not  Kizziah,  there  at  his  house,  a  few  nights  after  he  was  hurt,  in 
the  presence  of  Golden,  Paddleford,  C.  V.  Myers,  C.  L.  Renfro,  and  Mrs. 
Kizziah,  state  that  he  had  demanded  these  rules  three  times  of  Mr.  Baker, 
and  referred  to  Mr.  Renfro  there,  and  say  once,  "  a  few  nights  before  I 
went  and  demanded;  and  before  I  left  you,  you  asked  me  to  get  you  one 
too?'"  To  which  question  the  defendant,  by  counsel,  objected,  because 
the  same  is  irrelevant  and  immaterial,  and  inadmissible  for  any  purpose 
on  earth  in  this  cause;  is  not  binding  upon  the  defendant,  and  does  not 
contradict  the  witness,  because  he  did  not  deny  it,  and  because  it  was  an 
indirect  way  of  getting  hearsay  testimony  before  the  jury,  and  of  allow- 
ing plaintiff  to  manufacture  his  own  testimony,  and  inject  into  the  jury, 
and  could  serve  no  other  purpose.  Which  objections  were  by  the  court 
then  and  there  overruled,  and  defendant  duly  accepted,  and  the  witness 
was  permitted  to  answer  as  follows:  '  Mr.  Kizziah  had  stated  that  he  had 
applied  for  the  rules  two  or  three  times  (I  don't  remember  how  many 
times);  and  he  also  stated  that  Mr.  Renfro  asked  him  to  get  the  rules  for 
him  from  Mr.  Baker;  and  Mr.  Renfro  was  there  at  the  time,  sitting  in  the 
room.  We  were  discussing  the  rules  about  this  rule.  I  think  Golden 
brought  up  the  subject  of  the  railway  company  about  the  brake,  in  some 
way.  I  think  Renfro  admitted  the  truth  of  what  Kizziah  said.  He  did 
not  deny  it.  Renfro  was  there,  and  it  was  either  Kizziah  or  Renfro,  one, 
that  made  the  remark,  that  Kizziah  had  asked  Mr.  Baker  for  the  rules  for 
Renfro.     Whether  it  was  Kizziah  said  it,  or  Renfro,  I  do  not  know.'    To 
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all  of  which  answers  the  defendant,  by  counsel,  then  and  there  objected, 
and  moved  the  court  to  exclude,  because  the  same  was  irrelevant  and  im- 
material, and  not  admissible  for  any  purpose;  urging  the  same  objections 
to  the  answer  that  were  previously  urged  to  the  question.  Which  said 
objections  and  motion  were  overruled,  and  the  defendant  excepted." 

In  passing  upon  this  assignment,  the  Court  of  Civil  Appeals  said:  ^^  The 
testimony  of  C.  V.  Myers,  complained  of  in  appellant's  ninth  assign- 
ment of  error,  was,  in  our  opinion,  properly  admitted.  It  was  solely  for 
the  purpose  of  impeaching  the  witness  Renfro,  who  had  been  previously 
interrogated  upon  the  same  subject  matter,  and  who  had  denied  the  state- 
ment about  which  the  witness  Myers  was  called  to  testify.  The  testimony 
complained  of  referred  to  the  material  issue  in  the  case,  namely,  whether 
or  not  the  plaintiff  had  demanded  of  the  foreman,  Baker,  the  rules  and 
regulations  of  the  defendant." 

We  need  not  cite  authority  for  the  proposition,  that  a  witness  can  not 
be  impeached  by  asking  him  on  cross-examination  as  to  declarations  made 
out  of  court  on  a  collateral  and  immaterial  matter,  and  then  proving  that 
he  made  the  declarations  denied  by  him.  Was  the  matter  about  which  he 
made  the  alleged  declarations  material  in  the  trial  of  this  case  ?  We  think 
not.  The  points  of  contradiction  were,  that  Kizziah  had  said,  after  he 
received  the  injuries,  in  the  presence  of  Renfro  and  others,  that  he  had 
applied  to  Foreman  Baker  for  a  copy  of  the  rules  of  the  defendant,  and 
that  Renfro  had  asked  Kizziah  to  get  a  copy  for  him.  If  Kizziah  made 
the  statement  as  stated  by  Myers,  it  was  ex  parte,  hearsay  evidence,  and 
made  in  his  own  interest,  and  therefore  not  admissible  as  evidence  for 
him.  Likewise,  if  Renfro  asked  Kizziah  at  the  time  to  get  a  copy  of 
the  rules  for  him,  it  would  be  wholly  immaterial  to  the  issue  being  tried; 
and  a  declaration  of  Renfro  that  he  had  previously  made  the  request 
would  not  be  less  objectionable.  It  was  an  issue  before  the  jury  as  to 
whether  or  not  plaintiff  had  made  a  demand  or  request  for  the  rules;  this 
was  an  important  issue.  This  evidence  ought  not  to  have  had  any  bear- 
ing upon  that  issue  in  any  event;  but  considering  the  conflict  in  the  evi- 
dence, we  doubt  not  that  it  may  have  had  considerable  weight  with  the 
jury  in  their  determination  of  that  matter.  That  testimony  was  not  ad- 
missible in  any  phase  of  the  case  nor  for  any  purpose;  it  may  have  been, 
and  probably  was,  considered  by  the  jury  as  corroborating  plaintiff.  We 
therefore  believe  that  the  court  should  not  have  admitted  the  evidence, 
and  tiiat  the  Court  of  Civil  Appeals  should  have  sustained  the  assignment. 

For  the  errors  committed  by  the  District  Court  as  before  stated,  the 
Court  of  Civil  Appeals  should  have  reversed  the  judgment  and  remanded 
the  cause. 

It  is  ordered,  that  the  judgment  of  the  Court  of  Civil  Appeals  and  of 
the  District  Court  be  le versed  and  this  cause  be  remanded  to  the  District 
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Court  for  further  trial,  and  that  the  appellant  recover  of  the  appellee  all 
costs  of  the  Court  of  Civil  Appeals  and  of  this  court. 

Reversed  and  remanded. 
Delivered  October  19,  1893. 


Ella  O.  Richardson  et  al.  v.  C.  V.  Vaughan  et  al. 
No.  48. 

1.  Suit  by  Heirs— Rigrbt  to  Sue. 

Heirs  can  not  sue  without  alleging  and  proving  that  there  Is  no  adminis- 
tration upon  the  estate,  and  that  there  is  no  necessity  for  one.  To  this 
rule  an  exception  is  recognized  where  suit  is  necessary  for  preserva- 
tion of  the  estate 94 

2.  Limitation— Mutual  and  Current  Accounts. 

Accounts  made  by  one  merchant  purchasing  from  another  do  not  come 
within  the  statutory  term,  "  mutual  and  current  accounts,"  so  as  to 
be  relieved  from  the  statute  of  limitation  of  two  years.    See  example.    05 

Error  to  Court  of  Civil  Appeals  for  First  District,  in  an  appeal  from 
Grimes  County. 

Preston  &  Spencer^  for  plaintiffs  in  error. —  1.  The  petition  showed 
good  cause  for  action.  Walker  v.  Abercrombie,  61  Texas,  69;  Patterson 
V.  Allen,  50  Texas,  23;  Patton  v.  Gregory,  21  Texas,  513;  Putnam  v. 
Young,  57  Texas,  464. 

2.  Minors  must  sue  by  guardian  or  next  friend.  Abrahams  v.  Voll- 
baum,  54  Texas,  226;  Cook  v.  Thomhill,  13  Texas,  293;  Robson  v.  Os- 
bom,  13  Texas,  298. 

H.  H.  Boone^  for  defendants  in  error. — ^The  court  did  not  err  in  sus- 
taining the  plea  to  the  jurisdiction,  and  in  dismissing  the  suit.  Giddings 
V.  Steele,  28  Texas,  748;  Webster  v.  Willis,  56  Texas,  468;  Lee  v.  Tur- 
ner,  71  Texas,  264. 

GAINES,  Associate  Justice. — ^This  case  comes  before  us  on  a  writ  of 
error  to  the  Court  of  Civil  Appeals  of  the  Firat  District. 

The  plaintiffs  in  error,  who  are  the  surviving  widow  and  the  children 
of  John  P.  Richardson,  late  of  Mississippi,  brought  this  suit  against  the 
defendant  in  error  C.  V.  Vaughan  to  recover  upon  certain  open  accounte 
for  goods  sold.  The  wife  of  Vaughan  was  also  made  a  party  defendant, 
in  order  to  subject  the  rents  of  certain  real  estate  claimed  by  her  to  the 
payment  of  the  debt.  Some  of  the  accounts  were  for  goods  alleged  to 
have  been  sold  to  defendant  C.  V.  Vaughan  by  John  P.  Richardson  in 
his  lifetime.     The  others  were  for  goods  sold  to  Vaughan  by  Keiflfer 
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Brothers.  The  latter  accounts  were  alleged  to  have  been  assigned  to  the 
estate  of  Richardson  since  his  death.  The  plaintiffs  averred  that  they 
were  the  sole  heirs  of  John  P.  Richardson,  and  the  sole  owners  of  the 
accounts  sued  on. 

The  trial  court  held  that  the  plaintiffs  were  not  entitled  to  maintain 
the  action,  and  dismissed  the  suit.  This  Judgment  was  affirmed  by  the 
Court  of  Civil  Appeals. 

Since  oui*  statute  casts  the  legal  title  of  property  belonging  to  the  es- 
tate of  deceased  persons  directly  upon  the  heirs  (subject,  however,  to  the 
payment  of  debts),  we  think  it  might  properly  have  been  held,  that  after 
the  lapse  of  a  reasonable  time  without  administration  upon  the  estate, 
they  should  have  the  right  to  sue  for  the  recovery  of  any  chose  in  action 
or  other  property  which  had  descended  to  them.  But  from  an  early  day 
a  different  doctrine  has  been  announced  in  the  court,  and  it  is  now  too 
late  to  depart  from  it.  As  a  general  rule,  the  holding  has  been,  that  the 
heirs  can  not  sue  without  alleging  and  proving  that  there  is  no  adminis- 
tration upon  the  estate,  and  that  there  is  no  necessity  for  one. 

In  Walker  v.  Abercrombie,  61  Texas,  69,  an  exception  was  recognized. 
There  three  years  had  elapsed  since  the  death  of  the  ancestoc  and  no  ad- 
ministration upon  his  estate  had  been  applied  for;  the  estate  was  alleged 
to  be  insolvent,  and  it  appeared  that  the  debt  which  was  sought  to  be  re- 
covered was  about  to  be  barred  by  limitation.  It  would  seem  that  where 
a  suit  is  necessary  to  preserve  the  property,  the  right  of  the  heirs  to  bring 
it  ought  to  be  maintained,  especially  where  a  considerable  time  has 
elapsed  without  administration.  Creditors  who  have  not  seen  proper  to 
attempt  the  collection  of  their  claims  through  the  Probate  Court  are  not 
likely  to  suffer  any  injury  in  such  a  case  by  permitting  the  heirs  to  sue. 

But  in  this  case  the  allegations  in  plaintiffs'  petition  do  not  bring  them 
within  any  of  the  exceptions  to  the  rule  that  the  administrator  must  sue. 
It  is  not  alleged  that  there  are  no  debts  against  the  estate,  and  it  does  not 
appear  that  any  emergency  existed  which  made  a  suit  by  the  heirs  neces- 
sary in  order  to  pursue  the  claim.  It  is  urged  that  the  accounts  were 
about  to  be  barred  by  limitation;  but  the  answer  to  that  contention  is» 
that  all  of  the  accounts  appear,  as  we  think,  to  have  been  -barred  when 
the  suit  was  instituted.  From  the  time  the  Keiffer  Brothers'  accounts 
fell  due,  more  than  two  years  had  elapsed  when  they  were  transferred  to 
the  estate  of  Richardson.  All  the  accounts  for  goods  sold  by  Richardson, 
save  one,  are  distinctly  alleged  to  have  matured  in  1888.     He  is  alleged 

to  have  died  ''on  or  about  the day  of ,  1891;"  so  that  they 

had  been  due  more  than  two  years  when  he  died.  Admitting  that  ac- 
cording to  the  averments  of  the  petition,  one  of  the  accounts  for  goods 
sold  by  Richardson  did  not  become  payable  until  January,  1890,  even 
that,  in  our  opinion,  was  clearly  barred  in  July,  1892,  when  this  suit  was 
brought.     Under  our  statute,  limitation,  if  running,  was  suspended  for 
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one  year  after  the  death  of  the  intestate;  but  when  this  action  was  com- 
menced  more  than  three  years  had  elapsed  from  the  time  the  last  account 
matured. 

Now  it  is  alleged  in  the  petition,  that  ''J.  P.  Richardson  was  a  whole- 
sale merchant,  trading  and  doing  business  in  the  city  of  New  Orleans,  in 
the  State  of  Louisiana^  and  the  said  C.  V.  Vaughan  was  a  merchant  trad- 
ing and  doing  business  in  the  city  of  Navasota,  Grimes  County,  Texas. 
•  •  *  Wherefore  plaintiffs  aver  that  the  said  sale  and  delivery  of  goods 
was  as  between  merchant  and  merchant,  trading  and  doing  business  as 
between  each  other  as  such."  A  similar  allegation  is  made  as  to  Keif- 
fer  Brothers,  and  as  to  the  accounts  for  goods  sold  by  them.  We  infer 
that  the  purpose  of  these  averments  was  to  show  that  the  claims  sued 
upon  were  such  accounts  between  merchant  and  merchant  as  were  not 
barred  in  a  less  time  than  four  years.  But  we  think  the  allegations  fail 
to  bring  the  action  within  the  exception  to  the  general  rule,  that  all  suits 
upon  open  accounts  shall  be  brought  within  two  yeara. 

The  Act  of  February  5,  1841,  contained  this  provision:  "All  actions 
upon  open  accounts  other  than  such  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  and  servants,  shall  be  com- 
menced within  two  years  next  after  the  cause  of  such  action  or  suit,  and 
not  after."  Pasch.  Dig.,  art.  4604.  This  was  construed  to  except  only 
mutual  or  reciprocal  accounts;  that  is  to  say,  only  such  running  accounts 
as  embraced  items  both  of  debit  and  credit.  Leavitt  v.  Gooch,  12  Texas, 
95;  Guichard  v.  Superveile,  11  Texas,  523;  Judd  v.  Sampson,  13  Texas, 
19.  Our  Revised  Statutes  are  more  explicit,  and  expressly  declare  the 
law  as  it  had  been  formerly  decided.  The  provision  is,  that  "actions 
npon  stated  or  open  accounts,  other  than  such  mutual  or  current  accounts 
as  concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  agents,"  shall  be  barred  in  two  years.  Rev.  Stats.,  art. 
3202.  The  accounts  sued  on  in  this  case  contain  no  credits,  and  are  not 
such  "  mutual  or  current  accounts"  as  are  excepted  from  the  operation 
of  the  statute  last  quoted. 

We  conclude,  that  the  plaintiffs  have  not  brought  themselves  within 
any  of  the  excepted  cases  in  which  the  courts  of  this  State  have  held  that 
the  heirs  of  a  deceased  person  are  authorized  to  sue  for  debts  due  the  es- 
tate, and  that  the  trial  court  and  the  Court  of  Civil  Appeals  did  not  err 
in  so  holding.     The  judgments  of  those  courts  are  accordingly  affirmed. 

Delivered  October  23,  1893. 
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The  Texas  &  Pacific  Railway  Company  v.  W.  J.  French. 

No.  43. 

1.  Oharere  Must  be  Oonflned  to  Issues— Cause  of  Action. 

Suit  for  damages  for  persoDal  Injuries  from  negligence  of  one  Collins, 
manager  for  the  railway,  under  whose  direction  plaintiff  was  working 
when  injured.  The  negligence  charged  in  the  petition  was,  that  *"  fore- 
man Collins  negligently  placed  a  heavy  piece  of  timber  on  the  ground 
and  caused  a  ditch  to  be  dug  too  close  to  it,  from  which  cause  the  dirt 
caved  in,  causing  the  log  to  fall  on  plaintiff."'  This  allegation  did  not 
support  proof  and  charge  as  to  the  safest  plan  of  carrying  on  the  work 
of  which  the  ditch  and  log  formed  part.  As  the  submission  of  that 
issue,  not  made  in  the  petition,  evidently  influenced  the  verdict,  it  is 
reversible  error 98 

2.  Charges  —  Employe  Must  Take  Note  of  Ordinary  Laws  of 

Nature. 
Plaintiff  was  employed  digging  a  ditch  beside  timbers  placed  along  the 
ditch.  The  earth  gave  way,  and  the  timbers  falling  injured  the  plaint- 
iff. It  was  the  duty  of  the  court  to  instruct  the  jury,  that  *•  if  the 
danger  to  be  expected  from  the  caving  of  the  bank  was  as  open  to  the 
observation  of  plaintiff  as  to  the  foreman,  then  plaintiff  can  not  re- 
cover. Plaintiff  was  bound  to  note  the  ordinary  laws  of  nature  affect- 
ing the  surroundings.'' 99 

3.  Charge— Issue  not  in  Pleadings  or  Evidence. 

It  is  error  to  submit  directly  or  by  suggestion  in  a  charge  an  issue  not 
made  in  pleadings  or  evidence.    See  example 100 

Error  to  Court  of  Civil  Appeals  for  First  District,  in  an  appeal  from 
HaiTisoD  County. 

F.  H,  Prendergast^  for  plaintiff  in  error. 

Scott  &  Jones ^  for  defendant  in  error,  cited:  Railway  v.  Doyle,  49 
Texas,  190;  Railway  v.  McClain,  80  Texas,  98;  Railway  v.  Dunham,  49 
Texas,  181;  Railway  v.  Marcelles,  59  Texas,  337;  Railway  v.  Silliphant, 
70  Texas,  629;  Railway  v.  Conroy,  83  Texas,  214;  Railway  v.  Lempe,  59 
Texas,  19;  Patterson  v.  Railway,  18  Am.  Rep.,  415. 

BROWN,  Associate  Justice. — W.  .1.  Frencb  sued  the  Texas  <fe  Pacific 
Railway  Company  in  the  District  Court  of  Harrison  County,  to  recover 
damages  for  injuries  alleged  to  have  been  received  by  him  while  in  the 
employ  of  the  defendant  as  a  member  of  a  bridge  gang,  engaged  at  the 
time  preparing  to  launch  a  barge  on  the  Atchafalaya  River,  in  the  State 
of  Louisiana.  He  was  worlcing  under  the  direction  of  one  Collins,  who 
was  also  in  the  employ  of  the  defendant,  and  foreman  of  the  gang,  with 
power  to  emi)loy  and  discharge  the  hands  so  engaged  under  his  direction. 
The  injury  is  alleged  to  have  occurred  by  reason  of  the  negligence  of  Col- 
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lins.  The  case  was  tried  in  the  District  Court,  and  a  verdict  was  rendered 
bj  the  jury  and  judgment  entered  by  the  court  in  favor  of  the  plaintiff, 
from  which  the  defendant  appealed  to  the  Court  of  Civil  Appeals,  which 
affirmed  the  judgment  of  the  District  Court.  Motion  for  rehearing  was 
overruled  in  the  Court  of  Civil  Appeals,  and  a  writ  of  error  was  granted 
by  this  court.  Appellant  presents  as  grounds  for  the  revision  of  the  judg- 
ment of  the  Court  of  Civil  Appeals  its  failure  to  sustain  these  assignments 
of  error: 

First  assigned  error:  *'  The  court  erred  in  charging  the  jury,  *  that  it 
was  the  defendant's  duty  to  adopt  such  plans  and  methods  for  the  con- 
ducting of  the  business  in  which  plaintiff  was  engaged  at  the  time  of  the 
happening  of  the  injury  as,  if  they  had  been  properly  pursued  and  carried 
into  effect,  would  have  afforded  a  reasonable  degree  of  safety  to  those 
employes  engaged  in  said  work  at  the  time;  and  if  they  failed  in  this 
respect,  defendant  would  be  liable,  if  injury  to  plaintiff  resulted  from 
such  failure.'  This  was  error,  because  there  was  no  complaint  in  the 
pleading  or  evidence  that  such  plans  and  methods  for  conducting  the 
business  had  not  been  adopted." 

In  the  case  of  Missouri  Pacific  Railway  Company  v.  Hennessey,  76 
Texas,  157,  this  court  said:  ^^  It  is  elementary  and  statutory  in  this  case, 
that  the  petition  shall  set  forth  a  full  and  clear  statement  of  the  cause  of 
action;  that  is,  the  facts  which  constitute  the  cause  of  action.  This  is 
necessary  in  order  to  apprise  the  opposite  party  of  the  facts  that  are  ex- 
pected to  be  proved.  ♦  ♦  ♦  Hence  it  follows  that  an  act  done  or 
omitted  which  is  relied  on  to  establish  negligence  must  be  alleged,  or  proof 
will  not  be  admitted."  Again,  on  page  158,  the  court  in  the  same  case 
says:  '*  It  was  good  pleading  on  the  part  of  the  plaintiff  to  set  out  every 
material  fact  upon  which  he  relied  for  recovery,  but  he  would  not  be  al- 
lowed to  prove  other  material  facts  upon  which  the  petition  did  not  rely." 
The  petition  in  this  case  complied  with  the  rule  announced,  and  set  out 
the  cause  of  action  as  follows: 

*'  That  plaintiff  was  digging  the  ditch  by  order  of  his  foreman,  W.  T. 
Collins;  that  W.  T.  Collins  negligently  placed  a  heavy  piece  of  timber  on 
the  ground,  which  said  piece  of  timber  was  to  be  used  as  a  skid;  that 
plaintiff  was  oi*dered  by  Collins  to  dig  the  ditch  alongside  of  the  skid; 
that  the  bank  gave  way  under  the  weight  of  the  timber;  that  plaintiff  was 
injured  by  reason  of  the  negligence  of  Collins  in  placing  the  timber  on  the 
ground,  and  causing  the  ditch  to  be  dug  so  close  to  it  that  the  weight  of 
the  timber  caused  the  bank  to  cave." 

The  objection  urged  by  the  appellant  under  this  assignment  is,  that  the 
allegations  of  the  petition  did  not  make  the  issue  of  negligence  in  failing 
to  furnish  plans  for  the  work. 

The  Court  of  Civil  Appeals,  in  passing  upon  this  assignment,  says: 
Vol.  LXXXVI.  Sup.— 7 
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^<  There  was  also  evidence  that  this  was  not  the  best  and  safest  way  in 
which  to  do  the  work,  but  there  were  other  methods,  soflScient  for  the 
purpose,  which  were  safer."  Again  the  court  says:  ^^The  court  prop- 
erly submitted  the  question  of  negligence  in  the  pUnning  of  the  work  to 
the  jury." 

It  is  clear  that  the  jury  was  authorized  by  the  charge  to  conclude  that 
the  question  as  to  whether  or  not  the  appellant  had  provided  reasonably 
safe  plans  for  the  work  was  submitted  for  their  determination,  and,  indeed, 
could  not  have  arrived  at  any  other  conclusion.  From  all  the  facts  in 
the  case  the  result  of  a  verdict  against  the  appellant  must  have  be^i 
reached  by  a  determination  of  this  issue  against  it.  If  the  issue  was  not 
made  by  the  pleading,  the  giving  of  the  charge  was  such  error  as  will  re- 
quire the  reversal  of  the  judgment.  Loving  v.  Dixon,  56  Texas,  79; 
Railway  v.  Terry,  42  Texas,  451;  Markham  v.  Carothers,  47  Texas,  22. 

The  negligence  charged  in  the  pleading  was,  that  the  foreman,  Col- 
lins, negligently  *'  placed  a  heavy  piece  of  timber  on  the  ground,  and 
caused  a  ditch  to  be  dug  "  too  close  to  it,  from  which  cause  the  dirt  caved 
in  and  caused  the  log  to  fall  on  the  plaintiff.  From  this  allegation  the 
appellant  could  not  know — ^^w(i8  not  apprised'* — that  the  plaintiff  ex- 
pected to  prove  that  this  was  not  the  best  and  safest  method  in  which  the 
work  could  be  done,  or  that  there  were  other  methods  "  sufficient  for  the 
purpose  which  were  safer."  Nor  was  the  appellant  apprised  that  the 
plaintiff  would  attempt  to  prove  that  it  had  ^^ failed  to  furnish  reasonably 
safe  plans  for  the  performance  of  the  work."  It  is  probable  that  the 
error  committed  by  the  court  in  giving  this  charge  caused  injury  to  the 
appellant,  and  it  is  therefore  of  such  importance  as  to  require  a  reversal 
of  the  judgment 

Second  assigned  error:  *'The  court  erred  in  refusing  special  charge 
number  1,  asked  by  the  defendant,  as  follows:  *  If  the  danger  to  be  ex- 
pected from  the  caving  of  the  bank  was  as  open  to  the  observation  of 
French  as  it  was  to  the  foreman,  Collins,  then  plaintiff  can  not  recover, 
because  in  such  case  French  assumed  the  risk  of  being  injured  by  the 
caving  of  the  bank.'  " 

The  plaintiff  was  a  man  of  mature  years,  and  while  it  is  alleged  that  he 
was  inexperienced  in  this  work,  it  is  not  alleged  that  there  was  any 
danger  in  the  performance  of  the  work  that  was  of  a  character  that  re- 
quired any  experience  to  understand  it;  but  the  facts  do  show  that  the 
danger  was  such  as  was  open  to  the  observation  of  any  man  of  ordinary 
mental  capacity,  and  equally  apparent  to  plaintiff  as  to  Collins.  The 
charge  expressed  the  law  upon  that  question,  and  should  have  been  given. 
Railway  v.  Lempe,  59  Texas,  22. 

In  the  case  quoted  the  court  says:  "  Where  the  servant  has  equal 
knowledge  with  the  master  of  the  danger  incident  to  the  work,  he  takes 
the  risk  upon  himself  if  he  goes  on  with  it."     The  facts  of  this  case  do 
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not  bring  it  within  any  exception  to  the  rule.  The  injury  result^  from 
the  operation  of  the  laws  of  nature.  The  log  was  heavy,  the  ditch  was 
dag  too  near  to  the  log,  and  the  lateral  support  being  removed  the  dirt 
gave  way,  causing  the  log  to  roll  towards  the  ditch,  catching  the  plaintiff 
and  injuring  him.  He  was  bound  to  take  notice  of  the  operation  of  the 
ordinary  laws  of  nature  that  brought  about  the  result.  Railway  v.  Lempe, 
supra;  Railway  v.  Bradford,  66  Texas,  736;  Railway  v.  Williams,  72 
Texas,  164.  If  there  was  anything  in  the  condition  of  the  soil  to  make 
it  unusually  hazardous,  no  one  could  discover  that  fact  quicker  nor  know 
it  with  more  certainty  than  the  man  who  was  digging  the  ditch.  Appel- 
lee claims  that  the  point  was  covered  in  a  clause  of  the  general  charge 
given  by  the  court,  which  is  as  follows: 

<'  If  It  should  appear  that  plaintiff  knew  that  in  performing  said  duty 
in  the  manner  that  he  undertook  to  do  so,  or  by  the  exercise  of  ordinary 
care  might  have  known  that  it  was  dangerous,  and  he  still  continued  per- 
forming said  work,  then  plaintiff  can  not  recover.  It  was  the  duty  of 
the  plaintiff,  for  his  own  safety,  to  exercise  that  degree  of  care  that  a 
reasonably  prudent  person  would  have  exercised  under  the  same  circum- 
stances; and  if  his  injury  resulted  to  him  from  a  failure  on  his  part  to 
use  such  care,  then  you  will  find  for  the  defendant,  and  that  without  re- 
gard to  whether  said  Collins  had  or  had  not  failed  to  perform  the  duty 
required  of  him." 

Tbat  the  servant  must  use  ordinary  diligence  to  protect  himself  from 
danger,  and  that  he  is  chargeable  with  notice  of  such  defects  as  he  might 
discover  by  the  exercise  of  such  diligence,  is  a  different  proposition  from 
that  embraced  in  the  charge  asked  and  refused.  While  the  charge  given 
is  correct,  yet  the  appellant  was  entitled  to  have  both  propositions  sub- 
mitted to  the  jury,  since  both  issues  arose  upon  the  evidence  and  under 
the  pleadings.     It  was  error  to  refuse  the  charge. 

Third  assigned  error:  "The  court  erred  in  refusing  special  charge 
number  2,  asked  by  defendant,  as  follows:  *  If  in  the  digging  of  the  ditch 
with  the  log  as  it  was,  there  was  no  danger  that  could  have  been  known 
by  either  French  or  Collins  by  the  exercise  of  ordinary  care,  then  plaint- 
iff can  not  recover. '  And  also  erred  in  qualifying  the  charge  given  on 
that  subject,  because  there  was  no  pleading  or  evidence  to  justify  the 
qualification." 

The  court  gave  the  following  charge:  *'If  with  the  log  as  it  was,  in 
digging  the  ditch  there  was  no  danger  that  could  have  been  known  to 
either  plaintiff  or  Collins  (assuming  Collins  to  be  a  competent  man  in  his. 
business)  by  the  exercise  of  ordinary  care,  then  plaintiff  can  not  recover.' ' 

The  only  material  difference  between  the  charge  given  and  that  asked 
by  defendant  and  refused  by  the  court  consists  in  inserting  in  parentheses, 
the  words  *'  assuming  Collins  to  be  a  competent  man  in  his  business.*'     In. 
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passing  upon  this  assignment,  and  speaking  of  the  qualifying  language, 
^<  assuming  Collins  to  be  a  competent  man  in  his  business,"  the  Court  of 
Civil  Appeals  says:  "The  responsibility  placed  upon  the  defendant  by 
the  qualification  is  no  greater  than  the  law  imposes."  This  is  true,  and 
if  there  had  been  such  an  issue  made  by  the  pleading  and  evidence,  the 
charge  would  not  have  been  improper.  There  being  no  allegation  in  the 
pleading  that  Collins  was  incompetent,  and  no  evidence  to  that  efifect,  it 
was  not  proper  to  give  the  jury  any  charge  which  submitted  to  them  the 
question  of  his  competency  or  incompetency. 

We  think  that  the  jury  from  this  charge  must  have  understood,  that 
in  order  to  apply  this  test  to  the  facts  as  to  whether  the  appellant  was  to 
be  held  liable  for  the  results  of  a  danger  that  could  have  been  discovered 
by  neither  Collins  nor  plaintiff,  they  must  first  determine  whether  or  not 
Collins  was  "a  competent  man  in  his  business."  If  he  was  competent, 
and  the  danger  could  not  be  known  to  either,  then  plaintiff  could  not  re- 
cover; and  if  Collins  was  not  competent,  then  plaintiff  would  not  be  de- 
barred of  his  right  of  recovery  by  the  fact  that  the  danger  could  not 
have  been  known  to  either  of  them.  This  placed  Collins'  competency  in 
issue  before  the  jury  without  pleading  or  evidence,  which  was  error. 

For  the  errors  committed  by  the  District  Court,  and  the  failure  of  the 
Court  of  Civil  Appeals  to  sustain  the  assignments  presenting  these  errors, 
it  is  ordered,  that  the  judgment  of  the  Court  of  Civil  Appeals  and  of  the 
District  Court  be  reversed,  and  that  this  cause  be  remanded  to  the  Dis- 
trict Court  for  further  trial;  and  it  is  further  ordered,  that  the  appellant 
recover  of  the  appellee  all  costs  of  this  court  and  of  the  Court  of  Civil 
Appeals. 

Reversed  and  remanded* 

Delivered  October  26,  1893. 


Julia  F.  Halsell  et  al.  v.  Charles  A.  McMurpht  bt  al. 

No.  46. 

Olerical  Error. 
In  the  judgment  entry  in  a  suit  against  James  L.  Thompkins  and  Gil- 
bert L.  McMurphy.  partners,  the  name  Gabriel  appeared  instead  of 
Gilbert.    Held,  that  as  from  the  entire  record  it  clearly  appeared  that 
the  name  Gabriel  was  a  clerical  error,  such  error  did  not  affect  a  sale 

under  execution  against  the  real  defendants 101 

.  Immaterial  Error. 

As  the  land  sold  was  partnership  property  of  the  firm.  Thompkins  & 
McMurphy,  the  suit  being  against  its  members,  and  the  service  good 
against  Thompkins.  tlie  judgment  and  execution  passed  title  In  the 
property,  even  if  there  liad  been  an  error  as  to  the  name  of  the  other 
partner 102 
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Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Clay  County. 

A.  L.  Swan  and  B.  L.  Frosty  for  plaintiffs  in  error.  —  1.  A  judgment 
entirely  against  Gabriel  L.  McMurphy  will  not  sustain  an  execution  sale 
of  the  property  of  Gilbert  L.  McMurphy.  Morris  v.  Balkham,  75  Texas, 
111;  Battle  v.  Guedry,  58  Texas,  111. 

2.  If  a  judgment  is  rendered  against  the  wrong  person  by  mistake,  it 
may  be  corrected ;  but  not  so  as  to  affect  a  sale  made  under  it  prior  to  such 
correction,  and  in  the  court  rendering  it.  Sayles'  Civ.  Stats.,  arts.  1334, 
1335,  2267;  Freem.  on  Judg.,  38, 39,  72,  457;  McKay  v.  Bank,  75  Texas, 
181;  Morris  v.  Balkham,  75  Texas,  111. 

3.  The  judgment  was  not  valid  against  the  firm.  Bybee  v.  Ashby,  2 
Gilm.,  151;  Bell  v.  Van  Zandt,  54  Texas,  151;  Clay  v.  Hildebrand,  34 
Kans.,  695. 

Soward  Jb  Martin^  for  defendants  in  error. — In  determining  against 
whom  a  judgment  or  consideration  of  a  court  is  render.ed,  and  as  to  who 
the  real  parties  to  a  suit  which  has  resulted  in  a  judgment  are,  the  court 
should  look  to  the  whole  record  in  the  case. 

McKay  <fe  Johnson  v.  Speak,  8  Texas,  376:  Justice  Lipscomb  says,  what 
was  so  obviously  a  mistake  of  the  clerk,  and  could  be  amended  by  the 
record,  will  be  considered  as  amended. 

Little  V.  Bird  well,  27  Texas,  692,  693:  The  coui-t  says,  '*  The  entry  of 
the  judgment  in  connection  with  the  record  leaves  no  doubt  as  to  the 
parties  in  whose  favor  it  was  rendered.     This,  we  think,  was  sufficient." 

Fowler  v.  Doyle,  16  Iowa,  535:  In  this  connection  Judge  Dillion  says, 
*^  It  is  necessary  to  read  the  record  entry  in  the  light  of  the  pleadings 
and  entire  record." 

Wilson  V.  Nance,  191  Humph.,  11:  "  The  act  of  the  clerk  in  omitting 
to  state  the  name  of  one  of  the  defendants  in  the  margin  of  the  entry  can 
have  no  influence  in  the  determination  of  the  question  who  are  or  who 
are  not  properly  defendants.  Who  are  (such  defendants),  is  a  matter  to 
be  ascertained  by  reference  to  the  process,  pleadings,  and  proceedings  in 
the  suit." 

STAYTON,  Chief  Justice. — Inspection  of  the  record  shows  clearly 
that  the  name  "  Gabriel  L.  McMurphy,"  found  in  the  judgment  entered, 
was  simply  a  clerical  mistake.  The  petition  shows  the  true  name,  as  well 
as  the  further  fact  that  the  action  was  brought  against  James  L.  Thorn  p- 
kins  and  Gilbert  L.  McMurphy  as  partners;  and  in  addition  to  the  judg- 
ment being  entered  against  the  McMurphy  who  was  a  d^/endan^,  that  entry 
shows  that  the  McMurphy  against  whom  judgment  was  in  fact  rendered 
was  only  liable  with  Thompkins  as  surety  on  the  note  sued  on,  which  was, 
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in  effect,  the  position  of  Gilbert  L.  McMurphy,  for  they  were  shown  by 
the  i>etition  to  be  only  endoi-sers. 

We  fully  concur  with  the  Court  of  Civil  Appeals  as  to  the  law  govern- 
ing the  case,  and  in  view  of  the  entire  record,  in  the  conclusion  that  it  shows 
that  the  judgment  was  in  fact  rendered  against  Gilbert  L.  McMurphy. 

There  Is,  however,  another  view  of  the  case  decisive  against  the  claim 
of  any  of  the  plaintiffs. 

The  land  in  controvet*sy  belonged  to  the  partnership  composed  of  James 
Thompkins  and  Gilbert  L.  McMurphy,  insolvent  and  dissolved  at  the 
time  the  judgment  was  rendered  under  which  the  land  was  sold. 

The  petition  showed  that  the  action  was  against  them  on  a  partnership 
liability,  and  if  there  had  been  no  judgment  binding  on  Gilbert  L.  'hlc- 
Murphy,  under  which  execution  might  issue  against  property  owned 
solely  by  him,  the  judgment  rendei-ed  authorized  the  sale  of  the  land,  as 
it  was  partnership  property,  and  no  question  is  made  as  to  the  validity  of 
the  judgment  against  Thompkins.  Alexander  v.  Stern,  41  Texas,  193; 
Railway  v.  McCaughey,  62  Texas,  272;  Sanger  Bros.  v.  Overmier  <fe  O'Neil, 
64  Texas,  57;  Henderson  v.  Banks,  70  Texas,  398;  Rev.  Stats.,  arts.  1224, 
1346. 

If  it  were  believed  that  the  form  of  the  judgment  or  execution,  or  any 
irregularity  in  them,  caused  the  property  to  sell  at  an  inadequate  price, 
of  which  there  is  no  suggestion,  then  relief  might  have  been  granted,  if 
the  facts  justified  it,  in  a  direct  proceeding  to  set  aside  the  sale  on  Uiat 
ground;  but  as  there  was  nothing  to  render  the  sale  void,  title  passed  by 
it  to  the  purchaser. 

Judgment  of  the  Court  of  Civil  Appeals  will  be  aflSrmed. 

AfflrmecL 
Delivered  October  26,  1893. 


W,  L.  Cabell  et  al.  v.  H.  D.  Arnold. 
No.  42. 

Arreet  by  Deputy  while  Wairant  is  in  Hands  of  PrinoipaL 

Arnold  was  arrested  by  a  <leputy  United  States  marshal  without  having 
a  warrant.  Such  warrant,  however,  was  in  the  hands  of  the  marshal. 
No  greater  force  was  used  in  the  arrest  than  would  have  been  necessary 
had  the  capias  been  in  possession  of  the  deputy.  In  action  for  dam- 
ages by  Arnold  against  the  marshal  for  false  imprisonment,  Held^  that 
no  legal  ground  for  damages  existed,  and  that  the  irregular  mode  of 
arrest  did  not  affect  the  authority  of  the  marshal  to  make  the  arrest, 
or  cause  it  to  be  made 107 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Palo  Pinto  County. 
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Justice  Stephens  being  disqualified,  did  not  sit  in  the  ease  in  the  Court 
of  Civil  Appeals. 

A.  T.  WaJtts^  for  plaintiffs  in  error. — A  valid  warrant  commanding  the 
arrest  of  a  party  being  in  the  hands  of  the  United  States  marshal,  and  bis 
deputy  being  informed  of  that,  and  directed  by  him  to  make  the  arrest, 
and  does  so,  explaining  at  the  same  time  to  the  party  that  the  warrant 
was  then  in  the  hands  of  the  marshal,  and  the  party  submitting  to  the  ar- 
rest, making  no  objection  on  that  account,  such  party  has  no  right  of 
action  against  the  marshal  and  his  sureties  for  illegal  arrest.  OriflSn  v. 
Coleman,  4  H.  <&  N.,  265;  Bowditch  v.  Balchin,  5  Exch.,  380;  Beckwith 
V.  Philby,  6  B.  <fe  C,  634;  Lawrence  v.  Hedger,  3  Taunt,  14;  Davis  v. 
Russell,  5  Bing.,  354;  Martin  v.  The  State,  40  Texas,  19;  Guernsey  v. 
Lovell,  9  Wend.,  319;  Allen  v.  Leonard,  28  Iowa,  529;  Hall  v.  O'Malley, 
49  Texas,  70;  Meeds  v.  Carver,  8  N.  C,  298. 

B.  C.  Bidwell^  for  defendant  in  error. — A  warrant  for  the  arrest  of 
appellee  being  in  Dallas,  Texas,  did  not  authorize  his  arrest  in  Palo  Pinto 
County,  Texas,  by  deputies  who  did  not  have  the  warrant  with  them 
when  the  arrest  was  made;  and  the  fact  that  he  was  told  that  such  a  war- 
rant had  been  issued  will  not  defeat  his  action  for  an  illegal  arrest.  Code 
Crim.  Proc.,  arts.  226,  231;  6  Texas  Cr.  App.,  43;  8  Texas  Cr.  App., 
545;  80  Texas,  608;  35  Fed.  Rep.,  116;  1  Am.  and  Eng.  Encycl.  of  Law, 
740,  note  1;  37  Mich.,  299;  4  H.&  N.,  265;  22  Mich.,  265, 269;  9  N.  H., 
491;  Cool,  on  Torts,  169,  title  **  False  Imprisonment;"  Bath  v.  Metcalf, 
14  N.  E.  Rep.,  133. 

The  code  of  Texas  expressly  provides  in  what  cases  an  arrest  without 
a  wivrrant  may  be  made,  and  in  ai'ticle  231  of  the  Code  of  Criminal  Pro- 
cedure it  is  provided,  that  when  an  arrest  is  made  without  a  warrant  the 
oflk^r  who  makes  it  shall  take  the  person  arrested  before  the  nearest  mag- 
istrate, etc. 

Section  1014  of  the  Revised  Statutes  of  the  United  States  declares  who 
may  cause  the  arrest  of  offenders  against  the  laws  of  the  United  States. 
Among  those  named  are  justices  of  the  peace  and  other  State  officers,  who 
may  imprison  or  bail  the  accused,  and  the  proceedings  are  to  be  had 
agreeably  to  the  laws  of  the  State. 

Article  788  of  the  Revised  Statutes  of  the  United  States  provides,  that 
United  States  marshals  and  their  deputies  shall  have  in  each  State  the 
same  powers  in  executing  the  laws  of  the  United  States  as  the  sheriffs  and 
their  deputies  in  such  State  may  have  by  law  in  executing  the  laws  of  the 
State. 

Under  these  provisions  of  the  law  there  was  no  reason  why  a  warrant 
could  not  have  been  procured  in  Palo  Pinto  County,  especially  as  the 
marshal  and  his  deputies  were  the  only  actors  in  procuring  the  arrest.    It 
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can  not  escape  the  attention  of  the  court  that  no  witness  was  ever  called 
to  testify  against  Arnold;  no  effort  was  made  to  show  that  he  was  in  any 
way  connected  with  the  robbery  for  which  he  was  arrested,  nor  was  it  in 
any  way  shown  or  attempted  to  be  shown  that  there  was  reasonable  ground 
to  suspect  that  he  was  guilty.  If  the  officer  had  authority  to  arrest  Ar- 
nold without  a  warrant,  it  was  then  clearly  his  duty  to  take  him  before 
the  neai*est  justice  of  the  peace  or  other  officer  named  in  the  United  States 
statutes.  This  was  not  done,  but  Arnold  was  denied  the  right  to  give 
bail  at  home,  and  was  carried  to  Dallas,  and  there  placed  in  jail  as  a 
common  felon.  If  the  original  arrest  was  wrongful,  those  who  made  it 
are  answerable  to  Arnold  for  his  subsequent  detention.  Bath  v.  Metcalf  ^ 
14  N.  E.  Rep.,  133. 

It  would  seem  that  the  learned  counsel  for  appellants  is  hardly  serious 
in  contending  that  Arnold  can  not  now  recover  for  a  wrongful  arrest  be* 
cause  he  did  not  resist  the  officera.  35  Fed.  Rep.,  116;  Cool,  on  Torts,  169. 

This  is  a  suit  for  false  imprisonment,  which  is  very  different  from  one 
for  malicious  prosecution.  2  Am.  St.  Rep.,  559;  9  Am.  St.  Rep.,  735; 
35  Ind.,  285. 

Plaintiff  sues  for  actual  damages  alone;  pain  and  mental  anxiety  and 
suffering  are  such.     66  Texas,  580;  98  U.  S.,  266. 

That  Cabell  acted  in  good  faith  in  making  an  affidavit  for  a  warrant 
can  not  prejudice  the  rights  of  Arnold.  There  is  no  mitigation  of  actual 
damages.  1  Am.  St.  Rep.,  608;  1  Sutli.  on  Dam.,  227;  9  Ind.,  105;  98 
U.  S.,  266. 

If  the  arrest  could  have  been  lawfully  made  without  a  warrant,  then 
there  should  have  been  probable  cause  to  suspect  that  Arnold  was  guilty. 
Not  one  single  fact  or  circumstance  is  shown  to  fix  the  remotest  suspicion 
on  him.  Probable  cause  is  defined  in  the  following  cases:  45  Texas,  539; 
64  Texas,  320;  22  Fed.  Rep.,  217;  24  How.,  544. 

Malice  may  be  inferred  from  the  want  of  probable  cause.  60  Texas^ 
207;  62  Texas,  401;  64  Texas,  660;  65  Texas,  550. 

The  marshal  is  responsible  for  the  wrongful  acts  of  his  deputy.  60 
Texas,  445. 

The  court  is  respectfully  urged  to  examine  the  case  of  Harris  v.  Rail- 
way, 35  Fed.  Rep.,  116,  in  which  Hammond,  J.,  has  very  clearly  and 
forcibly  declared  the  correct  rule  of  law  applicable  to  this  case. 

If  it  were  conceded  that  the  first  arrest  of  Arnold  without  a  warrant 
was  justifiable,  then  the  failure  of  the  marshal  to  take  proper  and  legal 
steps  for  his  commitment  or  bail  makes  him  a  trespasser  ab  initio.  1  Smith 
Lead.  Cases,  261,  274,  277. 

STAYTON,  Chief  Justice. — W.  L.  Cabell,  as  United  States  marshal, 
held  a  valid  warrant  authorizing  the  arrest  of  H.  D.  Arnold  on  a  charge 
of  felony  under  the  laws  of  the  United  States. 
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That  warrant  was  issued  by  a  oommissioner  at  Dallas,  and  delivered  to 
Cabell,  who  remained  in  Dallas  and  retained  the  warrant,  but  by  telegram 
directed  one  of  his  deputies  to  go  to  Palo  Pinto  County  and  arrest  Ar- 
nold and  others  named  in  the  warrant. 

The  deputy  and  a  special  deputy  made  the  arrest  in  Palo  Pinto  County, 
without  any  warrant  being  in  their  possession  authorizing  the  arrest,  and 
conveyed  Arnold  from  the  place  where  arrested  to  Dallas,  and  there  de- 
livered him  to  the  marshal.  Arnold  was  confined  in  jail  one  night,  and 
then  brought  before  the  commissioner,  by  whom  he  was  admitted  to  bail 
until  final  examination;  upon  which,  after  considerable  delay,  he  was  dis- 
charged. 

This  action  was  brought  against  Cabell  and  the  sureties  on  his  official 
bond  to  recover  damages  for  false  imprisonment,  based  on  the  proposition 
that  the  arrest  and  detention,  until  Arnold  was  placed  under  the  control 
of  the  marshal,  was  illegal,  because  the  deputies  had  not  the  writ  in  their 
possession  at  the  time  the  arrest  was  made  nor  during  the  journey  to 
Dallas. 

The  jury  was  instructed  that  the  arrest  and  detention  by  the  deputies 
without  having  the  warrant  in  their  possession  was  illegal,  and  that  Ar- 
nold was  entitled  to  recover  for  the  arrest  and  detention  until  he  was  de- 
livered to  the  marshal  at  Dallas,  and  under  this  instruction  verdict  and 
judgment  went  in  his  favor. 

On  appeal  the  same  ruling  was  made  by  the  Court  of  Civil  Appeals, 
and  from  that  decision  writ  of  error  is  now  prosecuted. 

The  arrest  and  detention  all  occurred  within  the  district  in  which  Ca- 
bell was  marshal,  and  the  material  facts  ti*anspiring  at  the  time  are  thus 
stated  by  Arnold:  *^  Sisk  (one  of  the  deputies)  then  told  me  that  they 
wanted  me  to  go  to  Dallas,  Texas;  that  General  Cabell  had  telegraphed 
him  to  arrest  me.  They  then  told  me  that  they  would  have  to  carry  me. 
I  asked  them  if  they  had  any  papers  for  my  arrest.  Sisk  said  he  had  none. 
They  did  not  show  me  any,  but  Sisk  said  there  were  some  at  Dallas  for  me. 
Grimes  (the  other  deputy)  said,  later  on,  that  if  ordered  by  Cabell  lie  would 
arrest  me  as  quick  without  a  warrant  as  with  one.  I  told  them  I  had  to  go 
by  home;  they  carried  me  by  home  and  I  got  my  clothes.  I  did  not  resist 
arrest.     They  carried  me  to  Weatherford  and  carried  me  to  Dallas." 

No  facts  are  shown  which  would  have  justified  the  arrest  of  Arnold 
without  the  issuance  of  a  warrant,  and  we  have  the  question  whether, 
when  a  lawful  warrant  has  been  issued  and  placed  in  the  hands  of  a  mar- 
shal or  sheriff,  his  deputy  may  make  an  arrest  without  having  the  war- 
rant in  his  possession  at  the  time,  without  subjecting  his  principal  to  lia- 
bility in  a  civil  action  brought  by  the  person  arrested. 

Tlie  determination  of  this  question  must  depend  upon  the  laws  in  force 
in  this  State  prescribing  the  powers  and  duties  of  sheriffs  and  their  depu- 
ties.   U.  S.  Rev.  Stats.,  sec.  788. 
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The  sufficiency  of  the  warrant  that  went  into  the  hands  of  the  marshal 
is  not  questioned,  and  the  statutes  bearing  on  the  question  of  its  proper 
execution  provide,  that  all  reasonable  means  are  permitted  to  be  used  to 
effect  it;  that  no  greater  force  shall  be  used  than  is  necessary  to  secure 
the  arrest  and  detention  of  the  accused;  and  that  ^^  in  executing  a  war- 
rant of  arrest,  it  shall  always  be  made  known  to  the  person  accused  under 
what  authority  the  aiTest  is  made,  and  if  requested,  the  warrant  shall  be 
exhibited  to  him."     Code  Crim.  Proc.,  arts.  255,  257. 

When  the  Code  of  Criminal  Procedure  fails  to  provide  a  rule  of  pro- 
cedure in  any  particular  state  of  case  which  may  arise,  the  rules  of  the 
common  law  must  be  applied  and  govei-n.    Code  Crim.  Proc.,  art.  27. 

It  will  not  be  questioned  that  the  deputies  had  the  same  power  to  ar- 
rest as  had  the  marshal,  under  the  same  circumstances. 

It  has  been  held  in  England  and  in  some  of  the  courts  of  this  country, 
that  a  person  may  use  necessary  force  to  resist  arrest,  in  a  case  in  which 
a  warrant  is  necessary  to  authorize  it,  unless  the  officer  at  place  and  time 
he  attempts  to  make  the  arrest  has  the  warrant  in  his  possession,  and  that 
such  violence  towards  the  officer  will  not  constitute  a  battery  or  other  like 
offense;  and  further,  that  the  absence  of  the  warrant  may  affect  the  grade 
of  offense  committed  by  violent  resistance  resulting  in  the  death  of  the 
officer.  Galliard  v.  Laxton,  9  Cox  C.  C,  127;  Codd  v.  Cabe,  1  Exch. 
D.,  352;  Reg.  v.  Chapman,  12  Cox  C.  C,  4;  People  v.  McLean,  86  N.  W, 
Rep.,  231;  Webb  v.  The  State,  17  Atl.  Rep.,  113. 

In  these  cases  warrants  existed  which  would  have  authorized  an  arrest. 

In  crimes  such  as  assault,  battery,  or  homicide  the  animus  with  which 
the  act  is  done  becomes  an  element  of  the  offense,  and  it  may  very  prop- 
erly be  held,*  when  the  arrest  of  a  person  is  attempted  without  warrant,  in 
a  case  in  which  wari'ant  is  necessary,  resistance  was  under  the  belief  that 
the  act  was  an  unauthorized  interference  with  the  right  to  personal  lib- 
erty, which  every  person  has  the  right  to  resist  by  the  use  of  such  force 
as  is  necessary. 

In  such  cases  the  existence  of  the  writ,  if  not  present,  ought  not  to  de- 
prive the  person  resisting  arrest  of  right  to  act  and  base  his  belief  upon 
the  facts  as  they  then  appeared  to  him,  and  to  have  his  intent  when 
charged  with  crime  determined  thereby. 

The  cases  referred  to  in  general  terms  declare  arrest  illegal,  in  cases  in 
which  waiTant  is  necessary,  unless  the  warrant  be  in  the  possession  of  the 
officer  at  the  time  and  place  of  arrest;  but  they  were  all  criminal  cases,  in 
which  the  animus  of  the  party  resisting  was  a  vital  question.  It  ought 
not  to  be  denied  that  the  law  contemplates  that  the  warrant  directing  the 
arrest  of  a  person  charged  with  crime  will  be  in  the  possession  of  the  officer 
when  he  makes  an  arrest  under  it;  for  he  is  required  to  exhibit  it  if  called 
upon  to  do  so;  and  this  is  based  on  a  wise  public  policy,  one  purpose  of 
which  is,  that  the  officer  may  have  to  exhibit  such  evidence  of  his  author- 
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ity  to  make  the  arrest  as  will  be  deemed  sufficient  to  take  from  the  person 
whose  arrest  is  commanded  all  right  to  question  the  authority  of  the 
officer. 

Does  it,  however,  follow  from  this  that  the  absence  of  the  warrant  at 
the  time  and  place  of  arrest,  if  in  fact  a  valid  warrant  was  in  possession 
of  the  officer  commanding  him  to  make  the  arrest,  will  entitle  the  person 
arrested  to  maintain  a  civil  action  as  for  tresspass  or  false  imprisonment  ? 

The  correct  answer  to  this  must  depend  upon  a  determination  of  the 
facts  which  confer  authority  on  an  officer  to  arrest  a  person  charged  with 
crime;  for  if  the  authority  exists,  an  irregular  exercise  of  it  can  not  give 
cause  for  civil  action,  unless  that  irregularity  or  mode  of  execution  be  of 
character  to  work  loss  or  deprivation  of  freedom  of  action  to  the  person 
arrested  which  would  not  have  followed  arrest  in  every  respect  regulai*. 

When  it  is  said  that  arrest  may  be  made  without  warrant,  it  is  meant 
that  the  issuance  of  warrant  is  unnecessary;  but  as  no  facts  are  shown  to 
have  existed  that  would  have  authorized  the  arrest  of  Arnold  without 
warrant,  it  is  unnecessary  to  inquire  when  such  arrests  may  be  made. 

The  first  fact  necessary  to  confer  authority  on  a  sheriff  or  officer  of  like 
powers,  in  a  case  in  which  warrant  is  necessary,  is  the  existence  of  a  war- 
rant, iasned  by  some  magistrate  or  court  having  power  under  the  law  to 
issue  it,  comnutnding  him  to  make  the  arrest. 

If  the  warrant  be  issued  by  such  magistrate  or  tribunal,  and  be  in  the 
form  prescribed  by  law,  so  far  as  the  officer  is  concerned  to  whom  it  is 
directed,  it  must  be  treated  as  conclusive  evidence  that  the  preliminary 
facts  were  shown  which  authorized  it  to  issue. 

The  next  step  is  the  delivery  of  the  warrant  to  the  person  who  is  com- 
manded to  execute  it,  and  when  so  delivered  the  officer's  obligation  and 
duty  to  obey  its  command  becomes  fixed,  and  it  is  clear  that  authority 
to  do  the  act  commanded  must  coexist  with  the  obligation  or  duty. 

These  are  the  essentials  which  confer  on  a  sheriff  or  like  officer  the  au« 
thority  to  arrest  6n  warrant;  and  so  long  as  they  continue  operative  the 
authority  must  exist. 

The  manner  and  circumstances  of  execution  relate  not  to  the  authority, 
unless  expressly  or  by  necessary  intendment  made  to;  and  if  the  law  pre- 
scribes the  mode  of  execution,  this  is  either  to  secure  the  execution  of  the 
process  or  to  guard  the  person  whose  arrest  is  commanded  from  unneces- 
sary annoyance  or  oppression,  and  a  departure  in  this  respect  ought  not 
to  affect  the  question  of  authority;  but  if  legal  injury  results  to  the  per- 
son arrested  through  departure  from  the  procedure  prescribed,  this  would 
give  ground  for  civil  action,  but  no  legal  injury  could  result  if  the  officer, 
acting  within  the  territory  to  which  his  duties  pertain,  uses  no  more  force 
in  executing  a  valid  warrant  than  is  necessary,  and  in  other  respects  obeys 
the  writ. 

If  an  officer  uses  more  force  than  is  necessary  to  arrest  and  detain,  he 


Digitized  by  VjOOQIC 


108  Texas  Supreme  Court  Reports.  [Octofter, 

becomes  civilly  liable  in  so  far  as  would  any  other  wrongdoer;  and  if  he 
refuses  to  exhibit  the  warrant  when  called  upon  to  do  so,  or  to  make 
known  under  what  authority  he  assumes  the  right  to  arrest,  he  may 
thereby  forfeit  the  right  he  would  otherwise  have  to  compensation  for 
hurt  received  by  force  used  in  resisting  arrest.  State  v.  Phinney,  42 
Me.,  890. 

If  a  person  arrested  should  ask  a  court  to  discharge  him  on  the  ground 
that  more  foi*ce  was  used  than  necessary  to  arrest  and  detain  him,  on  the 
ground  that  he  was  not  informed  at  the  time  of  arrest  of  the  authority 
under  which  the  officer  was  acting,  or  that  the  warrant  was  not  exhibited 
to  him  on  demand,  no  court  would  discharge  him,  if  it  appeared  that  the 
arrest  was  made  under  a  valid  warrant  delivered  to  an  officer  authorized 
to  execute  it,  who  in  person  or  by  deputy  had  made  the  arrest. 

This  would  follow,  because  the  arrest  and  detention  would  be  under 
the  authority  of  law,  and  therefore  legal. 

"If  the  officer  expressly  declare  that  he  arrests  under  an  illegal  pre- 
cept, and  on  that  only,  yet  he  is  not  guilty  of  false  imprisonment,  if  he 
had  at  the  time  a  legal  one;  for  the  lawfulness  of  the  arrest  does  not  de- 
pend on  what  he  says,  but  what  he  has.  State  v.  Kirby,  2  Ind.,  201; 
State  V.  Ehrod,  6  Ired.,  251.  Undoubtedly,  if  the  jailor  had  discharged 
the  plaintiff,  the  sheriff  would  have  been  liable  for  an  escape  on  Jones' 
execution;  for  the  jailor  is  the  sheriff's  deputy,  and  bound  to  take  notice 
of  the  writs  in  the  hands  of  his  superior,  and  a  detention  is  justified,  if 
one  by  the  sheriff  himself  would  have  been  by  the  same  process."  Meeds 
V.  Carver,  8  Ired.,  98. 

In  the  case  before  us,  it  is  not  shown  that  any  act  was  done  in  arrest- 
ing and  detaining  the  plaintiff  that  would  not  have  been  strictly  lawful 
had  the  warrant  been  in  the  possession  of  the  deputies  at  time  and  place 
of  arrest,  nor  does  it  appear  that  plaintiff  suffered  any  loss,  indignity,  in- 
convenience, or  deprivation  of  freedom  which  he  would  not  have  suffered 
had  the  warrant  then  been  in  their  hands  and  every  step  in  the  procedure 
contemplated  by  the  statute  strictly  followed;  and  under  such  circum- 
stances we  are  of  opinion  that  the  charge  of  the  court,  to  the  effect  that 
the  warrant  did  not  justify  the  arrest  unless  it  was  in  possession  of  the 
deputies  at  time  and  place  of  arrest,  was  erroneous. 

Authority  to  make  the  arrest  existing,  the  manner  in  which  that  power 
was  exercised  ought  not  to  be  held  ground  for  civil  action,  unless  there- 
from hurt  resulted  to  plaintiff  which  would  not  necessarily  have  followed 
had  the  exact  procedure  contemplated  by  the  statute  been  pursued. 

Only  one  case  has  been  found  in  which  the  rulings  made  in  this  case 
were  sustained  in  a  civil  action  based  on  like  facts. 

Such  seems  to  have  been  the  ruling  of  the  Court  of  Errors  and  Appeals 
of  New  Jersey  in  case  of  Smith  v.  Clark,  21  Atlantic  Reporter,  491 ;  but  the 
authorities  cited  in  that  case  all  had  application  to  the  question  that  arises 
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in  a  criminal  oase  when  a  person  is  charged  with  assault,  assault  and  bat- 
tery, or  homicide,  growing  out  of  force  used  in  resisting  arrest,  which  ai*e 
not  believed  to  be  applicable  to  this  case. 

For  the  errors  in  the  charge  of  the  court,  the  Judgments  of  the  District 
Court  and  Court  of  Civil  Appeals  will  be  reversed  and  the  cause  remanded. 

It  is  so  ordered. 

Bever9ed  and  remanded. 

Delivered  October  26,  1898. 


W.  O.  Ellis  v.  Vernon  Ice,  Light,  and  Water  Company. 

No.  111. 

1.  Receivers  may  be  Authorized  to  Incur  Debts  Binding  Cor- 

pus of  the  Property. 
The  power  to  authorize  a  receiver  appointed  by  a  court  of  equity  to 
create  debts,  and  to  make  them  a  charge  upon  the  corpus  of  the  estate, 
exists  in  the  administration  of  other  corporations  equally  with  rail- 
way corporations Ill 

2.  Qxpenses  of  Receivership—Running  Expenses. 

The  expense  of  administering  and  preserving  the  property  in  hands  of 
a  receiver  is  to  be  charged,  first  upon  the  net  income,  and  if  that  be 
not  sufficient,  then  upon  the  property  itself  or  its  proceeds  upon  sale. 
The  court  controlling  the  matter  has  jurisdiction  to  approve  such  items 
and  to  provide  for  their  payment  upon  a  sale  of  the  property 112 

8.  Receiver's  Oertiflcates—Statute— Mortgages. 

Since  the  Act  of  1889,  page  56,  empowering  receivers  to  contract  debts 
in  the  administration  of  the  estate  to  bind  the  property,  all  mortgages 
would  be  subject  to  the  law  giving  priority  to  a  receiver's  certificates 
over  the  mortgage 113 

4.  Costs— Master  in  Chancery. 

An  allowance  to  a  master  in  chancery  in  payment  for  his  services  is  in- 
cluded under  the  term  costs  of  court 113 

5.  Order  of  Sale  by  Sheriff. 

In  a  receivership,  upon  final  order  closing  out  the  proceedings  and  order- 
ing sale,  it  is  competent  to  order  sale  to  be  made  by  the  sheriff*,  even 
though  a  bondholder  secured  by  deed  of  trust  with  power  to  sell  may 
be  party,  and  desire  to  make  such  sale  under  his  trust  deed 114 

6.  Receivership  as  Affecting  Legal  Proceedings. 

After  property  has  been  placed  in  the  hands  of  a  receiver  it  is  not  sub- 
ject to  levy  and  sale  under  execution.  In  this  case  the  levy  upon  real 
estate  existing  at  the  time  of  the  appointment  was  suspended,  and  a 
sale  under  such  execution  and  levy,  pending  the  receivership,  passed 
no  title 115 

7.  Liens  as  Affected  by  Receivership. 

The  receivership  does  not  destroy  any  liens  that  may  have  been  acquired 
before  the  appointment,  but  the  remedy  for  their  enforcement  should 
be  sought  in  the  court  in  which  the  whole  estate  is  being  admin- 
istered    116 
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Appucation  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Second 
District,  in  a  case  on  appeal  from  Wilbarger  County. 

Williams  A  Eoans^  for  plaintiff  in  error. 

GAINES,  Associate  Justice. — At  the  suit  of  an  unsecured  creditor, 
the  Vernon  Ice,  Light,  and  Water  Company,  a  corporation,  was  placed 
in  the  hands  of  a  receiver,  upon  the  ground  that  it  was  insolvent.  Sub> 
sequently  other  creditors  having  liens  upon  its  property  intervened,  and 
among  them  the  present  applicant  for  writ  of  error.  The  gi*ound  of  Ellis* 
intervention  was  that  he  was  the  holder  of  the  bonds  of  the  corporation 
amounting  in  the  aggregate  to  $18,000,  which  was  secured  by  a  mort- 
gage upon  its  property  prior  to  all  other  liens.  The  decree  of  the  Dis- 
trict Court  gave  the  plaintiff  and  intervenors  a  judgment  against  the  com- 
pany for  their  respective  claims,  ordered  a  sale  of  the  property,  and 
directed  that  out  of  the  proceeds  of  such  sale  there  should  be  paid,  first, 
the  costs  of  the  proceedings,  including  commissions  and  expenses  of  mak- 
ing the  sale;  second,  receiver's  certificates  amounting  to  $600;  third, 
$200  to  the  master  in  chancery;  fourth,  all  expenses  incurred  by  the  re- 
ceiver not  herein  before  provided  for;  fifth,  the  sum  of  $2404.55,  which 
was  to  be  appropnated  to  the  payment  in  full  of  the  judgment  of  the  in- 
terveners, Claver,  Harris  k  Co.,  the  balance  of  that  sum  to  be  disti*ibuted 
among  other  intervening  creditors,  not  including,  however,  the  inter- 
vener Ellis;  and  sixth,  that  the  remaining  proceeds  of  the  sale  should  be 
paid  upon  the  judgment  of  the  last  named  creditor.  The  sheriff  of  Wil- 
barger County  was  ordered  to  make  the  sale. 

In  his  plea  of  intervention  Ellis  also  claimed  title  to  the  lots  upon  which 
the  water  works  were  situated,  by  virtue  of  a  judgment,  execution,  and 
levy  made  before  the  appointment  of  the  receiver,  and  a  constable's  sale 
by  virtue  of  such  levy,  made  after  the  appointment.  The  court  gave 
judgment  against  him  upon  this  claim. 

The  applicant  having  appealed  to  the  Court  of  Civil  Appeals,  that  court 
reversed  the  judgment  of  the  trial  court  in  so  far  as  it  gave  a  priority 
over  applicant's  debt  to  the  claims  of  creditors  which  accrued  before  the 
appointment  of  the  receiver,  and  in  effect  aflSrmed  the  judgment  in  all 
other  respects. 

The  applicant  here  complains  of  the  judgment  in  these  particulars; 
first,  in  decreeing  that  the  receiver's  cei*tificates,  the  expenses  of  admin- 
istering the  property,  and  the  costs  of  the  proceedings  should  be  paid  out 
of  the  proceeds  of  the  corpus  of  the  property  in  preference  to  the  mort- 
gage bonds;  second,  in  directing  a  sale  of  the  property  by  the  sheriff; 
and  third,  in  adjudging  that  the  title  to  the  lots  did  not  pass  by  the  sale 
under  execution. 

As  we  understand  it,  the  receiver's  certificates  were  issued  by  authority 
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of  the  court  for  the  purpose  of  keeping  the  company's  works  in  opera- 
tion. The  property  yielded  no  net  income  during  the  receiver's  ad- 
ministration. On  the  contrary,  it  is  to  be  inferred  that  the  works  were 
operated  at  a  loss,  at  least  to  the  amount  of  the  certificates  outstanding 
at  the  time  of  the  trial. 

Now  it  is  urged  in  support  of  the  first  ground  of  the  application,  that 
a  court  of  equity  has  no  right  in  any  case  other  than  the  receivership  of 
the  property  of  a  railway  company  to  authorize  a  receiver  to  create  an 
indebtedness,  and  to  make  it  a  charge  upon  the  corpus  of  the  estate,  with 
priority  over  a  pre-existing  mortgage.  While  we  have  no  doubt  that  the 
power  to  authorize  a  receiver  appointed  by  a  court  of  equity  to  create 
debts  is  liable  to  great  abuse,  and  are  of  opinion  that  in  every  case  it 
should  be  exercised,  if  at  all,  with  extreme  caution,  we  know  of  no  rule 
or  principle  that  would  restrict  the  power  to  railway  cases  only.  In  the 
latter  cases  it  has  been  too  often  recognized  in  the  courts  of  this  country 
to  be  called  ia  question  at  this  time.  Fosdick  v.  Schall,  99  U.  S.,  235; 
Mcllhenny  v.  Binz,  80  Texas,  4.  In  fact,  counsel  for  applicant  do  not 
question  the  power  when  applied  to  railway  receivei'ships.  But  the  con- 
tention is,  that  in  such  cases  the  authority  gi-ows  out  of  the  necessity  of 
the  situation;  that  railway  corporations  are  organized  for  public  purposes, 
with  power  to  condemn  private  property,  and  that  they  owe  a  public 
duty  which  can  only  be  discharged  by  the  continuous  operation  of  their 
roads.  It  is  insisted  that  this  applies  to  no  other  case.  The  authority 
granted  to  receivers  in  railway  cases  to  create  debts  and  to  make  them  a 
charge  upon  the  corpus  of  the  property  of  the  company  is  usually  justi- 
fied upon  this  ground;  and  yet  it  seems  that  there  may  be  grave  doubt 
whether  it  afifords  a  solid  foundation  for  the  doctrine.  It  is  not  clearly 
seen  that  the  courts  have  the  power  to  appropriate  any  part  of  the  prop- 
erty subject  to  a  mortgage  in  the  interest  of  the  public,  or  to  impair  the 
mortgagee's  security  and  the  obligation  of  their  contract,  in  order  to  dis- 
cbarge a  duty  the  mortgagor  owes  to  the  public.  But  when  a  court  has 
taken  the  control  of  property  from  its  owners  and  has  placed  it  in  the 
hands  of  its  receiver,  it  is  its  duty  so  to  direct  its  management  as  to  pre- 
serve its  value  for  the  benefit  of  all  parties  at  interest.  This  may  be  best 
aoeomplished  by  a  continuation  of  the  business,  although  such  continued 
operation  may  involve  the  danger  of  some  loss. 

While,  as  we  have  said,  such  a  power  should  be  exercised  with  the 
greatest  caution,  yet  it  can  not  be  said  that  the  power  does  not  exist.  To 
the  exercise  of  such  authority  the  court  should  have  the  right  to  make 
the  expense  chargeable  upon  the  corpus  of  the  property,  in  the  event  the 
income  may  not  prove  sufficient  to  pay  the  expense.  The  conduct  of  a 
business  that  has  proved  insolvent  is  not  likely  to  yield  a  net  income,  and 
if  the  creditors  of  the  receiver  could  only  look  to  such  revenue  for  the 
ittiafaction  of  their  claims,  he  would  be  unable  to  obtain  credit,  and  the 


Digitized  by  VjOOQIC 


112  Texas  Supreme  Court  Reports.  lOctoher^ 

operation  of  the  works  would  be  impracticable.  Accordingly  the  rule  is, 
that  the  expense  of  administering  and  preserving  the  property  is  to  be 
charged,  fii*st  upon  the  net  income,  and  if  that  be  not  sufficient,  then 
upon  the  property  itself  or  its  proceeds  upon  sale.  McLane  v.  Railway, 
66  Cal.,  606;  Meyer  v.  Johnston,  53  Ala.,  237. 

Now,  while  the  circumstances  which  justify  the  appointment  of  a  re- 
ceiver, with  authority  to  incur  indebtedness  in  order  to  keep  the  property 
and  business  ''  a  going  concern  "  until  the  rights  of  all  parties  can  be  ad- 
justed and  a  sale  effected,  do  not  ordinarily  arise  except  in  cases  of  rail- 
road companies,  no  reason  is  seen  why  the  same  rules  should  not  apply 
in  other  cases  under  like  circumstances.  Whether  the  power  to  appoint 
a  receiver  over  the  property  of  a  railroad  company,  and  to  authorize  him 
to  operate  the  road,  and  as  an  incident  thereto  to  issue  certificates  of  in- 
debtedness which  are  to  be  a  prior  charge  upon  the  property  in  his  hands, 
be  maintained  upon  the  ground  of  the  interest  of  the  public  in  the 
continued  operation  of  the  business  or  upon  that  of  the  necessity  of  pre- 
serving the  property,  we  apprehend  that  the  action  of  the  District  Court 
in  this  case  must  be  justified  upon  either  principle.  If  the  public  have 
an  Interest  in  the  continued  operation  of  a  railroad,  so  have  they  in  that 
of  water  works  constructed  for  the  purpose  of  supplying  water  to  the  in- 
habitants of  a  city.  So  also,  if  the  property  of  a  water  company  be  placed 
in  the  hands  of  a  receiver,  it  may  be  best  preserved  by  continuing  the 
operation  of  its  works  so  as  to  maintain  it  a  going  concern. 

It  is  true  that  precedents  for  the  exercise  of  this  extraordinary  power, 
except  in  cases  of  the  property  of  railway  corporations^  are  rare;  but  it 
does  not  follow  that  the  authority  does  not  exist  in  other  cases  when  the 
same  conditions  call  for  its  exercise.  In  the  case  of  a  ship  building  com- 
pany in  the  courts  of  Pennsylvania,  a  receiver  was  appointed  and  author- 
ized to  issue  certificates  to  complete  certain  unfinished  vessels.  The  cer- 
tificates were  held  valid  and  a  primary  charge  upon  the  general  funds  in 
the  hands  of  the  receiver.  Appeal  of  Neaffle,  12  Atl.  Rep.,  271.  We 
find  nothing  in  the  case  of  Bounds  v.  Railway,  50  Federal  Reporter,  312, 
inconsistent  with  these  views. 

In  this  connection,  it  is  to  be  observed  that  we  do  not  know  from  the 
record  before  us  what  evidence  the  district  judge  had  before  him  when  he 
made  the  order  authorizing  the  certificates  to  be  issued.  We  do  know 
that  the  order  was  made,  that  the  certificates  were  issued,  and  that  upon 
final  decree  they  were  directed  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  property  prior  to  the  mortgage  debt.  Whether  the  action  of  the 
court  in  awarding  the  certificates  was  proper  in  the  first  instance,  we  have 
no  means  of  knowing.  We  merely  hold  that  it  had  the  power  to  make 
the  order,  and  must  indulge  the  presumption  that  the  power  was  properly 
exercised,  in  the  absence  of  any  showing  as  to  what  the  evidence  was 
upon  which  it  acted.     So  far  as  we  are  informed  by  the  statement  of  the 
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case  given  in  the  conclusions  of  fact  and  the  opinion  of  the  Court  of  Civil 
Appeals,  the  applicant  for  the  writ  of  error  does  not  appear  to  have  ob- 
jected to  the  action  of  the  court  at  any  stage  of  the  proceedings,  until  the 
final  decree  was  rendered. 

Let  us  look  at  the  question  from  another  standpoint.  The  application 
states  that  the  applicant's  mortgage  was  filed  for  record  in  September, 
1890,  but  when  it  was  executed  the  record  before  us  does  not  disclose. 
It  is  to  be  inferred  that  it  was  after  the  Act  of  March  19,  1889,  amenda- 
tory of  that  of  April  2,  1887,  went  into  effect.  The  mortgage  was  sub- 
ject to  the  provisions  of  the  existing  laws.  The  Act  of  April  2,  1887, 
authorized  the  appointment  of  a  receiver  *'  in  cases  where  a  corporation 
has  been  dissolved,  or  is  insolvent  or  in  imminent  danger  of  insolvency, 
or  has  forfeited  its  corporate  rights."  Sayles*  Civ.  Stats.,  art.  1461. 
The  section  of  the  act  containing  this  provision  was  continued  in  force; 
but  the  sixth  section  was  so  amended  by  the  Act  of  1889  as  to  read  as 
follows:  '^All  moneys  that  come  into  the  hands  of  a  receiver  as  such  re- 
ceiver shall  be  applied  as  follows:  first,  to  the  payment  of  all  court  costs 
of  the  suit;  second,  to  the  payment  of  all  wages  of  employes  due  by  the 
receiver;  third,  to  the  payment  of  all  debts  due  by  the  receiver  for  ma- 
terials and  supplies  purchased  during  the  receivership  by  the  receiver, 
for  the  improvement  of  the  property  in  his  hands  as  receiver;  fourth,  to 
the  payment  of  all  debts  due  for  betterments  and  improvements  done 
during  the  receivership  to  the  property  in  his  hands  as  such  receiver; 
fifth,  to  the  payment  of  all  claims  and  accounts  against  the  receiver  on 
contracts  made  by  the  receiver  during  the  receivei*ship,"  etc.  Laws  1889, 
p.  56.  Now  if  there  were  any  dgubt  about  the  correctness  of  our  conclusion, 
that  upon  the  general  principles  of  equity  the  receiver's  certificates  were 
properly  chargeable  against  the  corpus  of  the  property  of  the  insolvent 
corporation,  this  statute  would  settle  the  question.  The  certificates  were 
contracts  made  by  the  receiver,  under  the  direction  of  the  court,  for  the 
loan  of  money,  presumably  for  the  preservation  of  the  property,  and  they 
were  properly  allowed  priority  of  payment  in  preference  to  the  bonds 
secured  by  the  mortgage. 

So,  also,  the  allowance  to  the  master  in  chancery  is  strictly  costs  of 
court  incurred  in  the  suit,  and  by  virtue  of  the  statute  quoted  were  prop- 
erly allowed  priority  of  payment.  Upon  this  matter  the  statute  is  prob- 
ably declaratory  of  the  law  as  it  formerly  existed.  See  Reed  v.  Cochran, 
1  Irish  Ch.,  N.  S.,  235.  We  conclude,  that  the  action  of  the  court  in 
these  particulars  shows  no  error. 

We  do  not  see  that  the  applicant  was  prejudiced  by  the  action  of  the 

court  in  directing  the  sale  of  the  property  to  be  made  by  the  sheriff  of  the 

county.     It  seems  that  the  usual  practice  is  to  order  the  receiver  to  sell 

the  property.     Beach  on  Rec.,  sec.  727,  et  seq.     Why  it  was  not  done  in 
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this  case  we  do  not  clearly  anderstaod.  But  it  does  appear  that  in  the 
final  decree  the  receiver  was,  by  agreement  of  all  parties  at  interest,  left 
in  the  custody  of  the  property  until  the  sale  should  be  made,  with  author- 
ity to  operate  the  works  upon  certain  terms  specified  in  the  decree,  and  it 
would  seem  that  after  that  he  was  to  be  treated  more  as  a  custodian  of 
the  parties  than  as  the  oflScer  of  the  court.  When  there  is  no  receiver, 
and  a  sale  is  directed  in  the  District  Court,  it  is  not  unusual  in  this  State 
to  direct  the  sheriff  to  discharge  that  duty.  In  such  a  case  the  officer  be- 
comes the  court* s  commissioner.  The  applicant  can  not  justly  complain 
that  he  was  not  permitted  to  sell  in  order  to  save  expenses.  All  the  cred- 
itors had  an  interest  in  the  sale,  and  it  should  be  made  by  a  disinterested 
person.  That  a  sale  by  the  sheriff  will  involve  more  expense  than  if  made 
by  a  commissioner,  is  by  no  means  apparent. 

We  come  next  to  the  question  of  the  effect  of  the  sheriff's  sale  of  the 
lots.  At  the  time  of  the  appointment  of  the  receiver  the  constable  had 
levied  upon  them,  and  had  advertised  a  sale  by  virtue  of  an  execution  in 
his  hands  in  favor  of  the  applicant.  The  sale  was  made  after  the  appoint- 
ment, and  the  applicant  became  the  purchaser.  As  to  the  effect  of  the 
constable's  sale  under  the  circumstances,  there  is  some  conflict  in  the  de- 
cisions. 

It  is  well  established,  we  think,  that  after  property  has  been  placed  in 
the  hands  of  the  receiver,  it  is  not  subject  to  levy  and  sale  under  execu- 
tion. Being  in  the  custody  of  the  law,  through  the  appointment  of  a  re- 
ceiver by  a  court  of  competent  jurisdiction,  it  can  not  be  interfered  with 
by  process  from  another  court.  A  party  having  a  claim  upon  it  must  in- 
tervene in  the  court  of  the  receivership,  and  in  the  case  in  which  the  re- 
ceiver has  been  appointed,  and  establish  his  right  in  that  tribunal,  or  must 
obtain  leave  of  that  court  to  bring  an  independent  action. 

But  the  question  here  is,  can  the  sheriff  who  has  made  a  levy  upon  real 
estate  before  the  appointment  of  a  receiver  over  it,  proceed  to  sell  and 
pass  the  title  after  the  receiver  has  been  appointed  ?  The  case  of  Chau- 
tauqua County  Bank  v.  Risley,  19  New  York,  369,  seems  to  hold  the 
affirmative  of  the  proposition.  The  opinion  in  that  case  lays  down  the 
broad  doctrine,  that  if  a  judgment  creditor  have  a  lien  upon  real  estate 
by  virtue  of  his  judgment  at  the  time  of  the  appointment  of  a  receiver, 
he  may  be  guilty  of  contempt  by  the  attempt  to  enforce  the  collection  of 
his  judgment  by  a  sale  under  execution,  but  that  if  the  sale  be  made,  it 
is  neither  illegal  nor  void.  The  facts  of  the  case  were,  that  a  judgment 
creditor,  when  execution  had  been  returned  unsatisfied,  sued  his  debtor 
to  set  aside  a  fraudulent  assignment  of  real  estate,  and  had  a  receiver  ap- 
pointed, lie  prevailed  in  his  suit,  and  by  order  of  the  court  the  receiver 
sold  the  propert}'.  A  few  days  after,  the  same  property  was  sold  under 
an  execution  issued  upon  a  judgment  against  the  same  debtor,  which  was 
rendered  before  the  appointment  of  a  receiver,  and  which  was  a  lien  upon 
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the  property.  Th»  eourt  held,  that  the  purchaser  at  the  sheriff's  sale  took 
a  good  title.  The  judgment  which  was  sought  to  be  collected  by  the  suit 
in  which  the  receiver  was  appointed  was  older  than  the  judgment  under 
which  the  property  was  sold  by  the  sheriff,  and  was  also  a  lien  upon  that 
property.  But  the  court  was  of  opinion  that  the  defendant  who  claimed 
througli  the  receiver  took  only  such  title  as  was  conveyed  to  the  receiver 
by  the  deed  of  the  party  over  whose  property  he  was  appointed,  and  that 
this  conveyance  passed  the  property  subject  to  the  lien  of  the  judgment 
under  which  it  was  sold  by  the  constable;  and  that  therefore  the  purchaser 
at  the  execution  sale  took  the  superior  title. 

It  appears  that  the  laws  of  New  York  required  a  conveyance  to  a  re- 
ceiver in  order  to  perfect  his  control  over  real  estate;  but  that  in  case  of 
personal  property  no  such  conveyance  was  necessary.  Subsequently, 
in  Walling  v.  Miller,  108  New  York,  173,  the  same  court  held,  that 
where  the  sheriff  bad  a  levy  upon  personal  property,  and  a  receiver 
was  subsequently  appointed,  a  sale  by  the  sheriff  after  the  appointment, 
without  leave  of  the  court,  was  wholly  illegal  and  void.  If  these  decis- 
ions can  be  reconciled,  it  must  be  upon  the  ground  that  under  the  laws 
of  that  State  the  receiver  derives  his  title  to  real  estate  only  through  the 
conveyance  of  the  defendant  in  the  action,  and  that  because  such  convey- 
ance is  not  necessary  as  to  personal  property,  a  different  rule  applies.  In 
re  Loos,  3  N.  Y.  Sup.,  383. 

It  would  seem,  however,  that  in  Walling  v.  Miller  the  court  intended 
to  overrule  the  case  of  Bank  v.  Risley,  although  they  do  not  expressly 
say  so.  In  the  later  case  they  rely  upon  the  case  of  Wis  wall  v.  Sampson, 
14  Howard,  52,  in  which  the  Supreme  Court  of  the  United  States  held, 
that  a  sale  by  a  sheriff  of  real  estate  over  which  a  receiver  had  been  ap- 
pointed is  illegal  and  void,  although  the  levy  had  been  made  before  the 
appointment.  But  viewed  in  the  light  of  the  later  decision,  the  case  of 
Bank  v.  Risley,  if  not  overruled,  would  be  no  authority  with  us,  because 
here  no  conveyance  to  the  receiver  is  required  in  order  to  invest  him  with 
control  over  real  estate. 

However  that  may  be,  we  think  Wiswall  v.  Sampson  lays  down  a 
doctrine  that  is  founded  upon  good  reason  and  sound  policy.  To  permit 
the  control  of  a  receiver  to  be  interfered  with  by  virtue  of  process  from 
another  court  would  be  a  practice  fraught  with  injustice  and  productive  of 
confusion;  and  the  remark  applies  with  especial  force  to  the  receivers  of 
insolvent  corporations.  After  all  the  assets  of  a  corporation  have  been 
taken  from  the  hands  of  its  managers  and  placed  under  the  control  of  a 
receiver,  is  it  just  to  allow  its  property  to  be  sold  under  execution  ?  The 
court  having  deprived  the  corporation  of  the  power  of  paying  the  debt 
and  of  avoiding  the  sale,  should,  in  the  interest  of  all  concerned,  protect 
its  property  from  the  sacrifice.  The  receivership  does  not  destroy  any 
liens  that  may  have  been  acquired  before  the  appointment,  but  the  rem- 
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edy  for  their  enforcement  should  be  sought  in  the  court  in  which  the 
whole  estate  is  being  administered.  We  therefore  conclude  that  the  court 
did  not  err  in  holding  that  the  applicant  took  no  title  to  the  lots  by  the 
execution  sale. 

Considering  the  earnest  manner  in  which  the  application  in  this  case 
has  been  pressed  upon  the  court,  and  the  able  brief  by  which  it  has  been 
supported,  as  well  as  of  the  important  questions  involved,  we  have  deemed 
it  proper  to  depart  from  our  usual  practice,  and  to  express  our  views 
upon  the  points  presented  in  a  written  opinion. 

We  find  no  error  in  the  judgment  of  the  Court  of  Civil  Appeals,  and 
therefore  the  writ  of  error  is  refused. 

Writ  of  error  refused. 

Delivered  October  26,  1893. 


Mary  D.  Sanbork  v.  Matilda  M.  Schuler  et  al. 
No.  27. 

!•  Notioe. 

Upon  the  death  of  the  husband,  it  does  not  devolve  upon  a  purchaser  of 
community  property  from  the  widow  to  inquire  as  to  what  persons 
inherit  the  separate  property.  She  is.  however,  put  upon  Inquiry  as 
to  who  inherits  the  husband's  share  of  the  community  property 117 

2,  Purchase  from  Widow— Oommunity  Property. 

The  husband  dying  leaving  no  child  or  children,  the  law  casts  upon  the 
widow  the  community  property,  and  she  can  sell  property  apparently 
community  and  convey  good  title  against  any  equitable  claim  or  es- 
tate of  which  the  purchaser  did  not  have  notice 118 

Motion  for  Rehearing  on  refusal  to  grant  writ  of  error  to  FourUi 
District,  in  an  appeal  from  El  Paso  County. 

Millard  Patterson^  for  plaintiff  in  error. 

STAYTON,  Chief  Justice.  —  The  land  in  controversy  was  conveyed 
to  Barron  F.  Deal,  while  he  was  the  husband  of  Tina  Deal,  by  a  deed  re- 
citing a  consideration  of  $1000  paid,  but  there  was  nothing  to  show  that 
the  land  was  paid  for  with  his  separate  estate,  though  this  was  the  case. 

Barron  F.  Deal  died  without  leaving  any  children,  but  one  sister  and 
his  wife  survived. 

After  his  death,  his  widow,  for  a  valuable  consideration,  conveyed  the 
land  to  a  person  who  conveyed  it  to  defendant  on  like  consideration,  and 
neither  of  these  persons  had  notice  that  the  land  was  paid  for  by  Barron 
F.  Deal  with  his  separate  means. 

This  action  was  brought  by  the  sister  of  Barron  F.  Deal,  as  his  sole 
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heir,  to  recover  the  land,  but  judgment  was  rendered  against  her  by  the 
trial  court,  and  on  appeal  that  judgment  was  affirmed  by  the  Court  of 
Civil  Appeals. 

On  application  for  writ  of  error  applicant  insists,  that  the  decision  is 
contrary  to  the  rulings  made  in  many  cases,  and  especially  in  the  decisons 
in  Edwards  v.  Brown  and  Patty  v.  Middleton. 

Since  the  decision  of  the  case  of  Cooke  v.  Bremond,  27  Texas,  457,  it 
has  been  steadily  held,  that  a  purchaser  for  valuable  consideration,  from 
a  husband,  of  property  acquired  during  marriage  will  be  protected  against 
ttie  claim  of  the  wife,  although  the  deed  through  which  the  property  was 
acquired  in  terms  conveyed  the  property  to  the  wife,  though  the  prop- 
erty was  paid  for  with  the  separate  funds  of  the  wife,  or  was  intended  as 
a  gift  to  her,  unless  the  purchaser,  through  recitals  in  the  deed  or  other- 
wise, was  put  upon  inquiry  or  had  notice  of  facts  giving  to  the  wife  the 
superior  right. 

No  reason  exists  for  giving  effect  to  this  rule  as  to  transactions  occur- 
ring during  the  marriage,  and  for  denying  it  in  transactions  occurring 
after  the  death  of  husband  or  wife. 

It  must  be  kept  in  mind,  when  dealing  with  a  question  of  this  kind, 
Uiat  the  purchaser  is  protected  because  he  purchases  from  and  pays  a  valu- 
able consideration  to  the  person  who  apparently  has  title,  through  such 
means  for  transmitting  title  as  the  law  provides. 

The  effect  of  a  deed  made  to  husband  or  wife  during  marriage  must 
necessarily  be  the  same  after  the  death  of  one  as  while  both  are  alive;  and 
if  from  that,  in  connection  with  the  statutes  under  which  it  must  be  con- 
strued, property  appears  to  belong  to  the  common  estate,  then  a  bona  fide 
purchaser  from  the  survivor  must  be  protected  against  the  claims  of  per- 
sons entitled  to  take  by  inheritance  only  the  separate  estate  of  the  de- 
ceased member. 

This  necessarily  results  from  the  fact  that  the  bona  fide  purchaser  is  en- 
titled to  rely  upon  the  deed  construed  under  the  law;  and  this,  nothing 
to  the  contrary  appearing,  made  the  land  in  controversy,  acquired  by 
onerous  title  during  the  marriage,  common  estate. 

Such  appearing  to  be  the  character  of  the  property,  the  purchaser  was 
bound  to  inquire  who  inherited  the  share  of  the  deceased  husband;  and 
upon  inquiry  he  ascertained  that  the  deceased  left  neither  child  nor  chil- 
dren^ and  then  knew  that  the  wife,  under  the  statute,  was  the  heir. 

The  property  appearing  to  be  common  property,  an  inquiry  as  to  what 
persons  would  inherit  the  separate  estate  of  the  deceased  husband  was 
irrelevant. 

If  any  fact  had  been  known  to  the  purchaser  which  would  have  shown 
the  superior  right  of  the  husband  to  the  land,  then  a  purchaser  from  the 
wife  could  not  be  deemed  an  innocent  purchaser,  on  the  ground  that  he 
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did  not  know  that  the  deceased  husband  left  a  sister,  for  every  purchaser 
must  ascertain  who  is  entitled  to  take  by  inheritance  any  particular  prop- 
erty belonging  to  the  estate  of  a  deceased  person  dying  intestate. 

If  the  property  be  community  property,  in  fact  or  presumptively,  tlie 
purchaser  must  ascei*tain  who  is  the  heir  of  the  deceased  as  to  such  prop- 
erty; but  if  it  be  really  or  apparently  the  separate  estate  of  the  deceased, 
then  he  must  ascertain  who  takes  that  by  inheritance. 

In  so  far  as  the  right  of  the  bona  fide  purchaser  to  protection  is  con- 
cerned, the  operation  of  the  statute  of  descent  and  distribution  on  the  ap- 
parent title  was  to  pass  that  to  Mrs.  Deal,  as  fully  as  would  a  conveyance 
by  one  having  the  apparent  superior  right  pass  that  apparent  right  even 
to  a  purchaser  with  notice  of  the  superior  right  of  some  third  person;  so 
that  she,  as  well  as  a  pei*son  holding  apparent  title  by  deed,  could  make 
a  conveyance  to  a  bona  fide  purchaser  that  would  be  pi*otected  against  an 
unknown  but  superior  right  to  that  held  by  the  vendor. 

The  statutes  of  descent  and  distribution  are  as  effective  in  their  opera- 
tion to  pass  apparent  title  as  is  a  deed,  and  a  purchaser  is  entitled  to  rely 
upon  title  evidenced  in  the  one  way  as  fully  as  when  evidenced  in  the 
other. 

There  is  nothing  in  the  opinion  of  the  Court  of  Civil  Appeals  in  con- 
flict with  the  rules  announced  in  the  cases  cited  in  the  opinion  of  that 
court,  nor  to  the  rules  announced  in  the  cases  of  Edwards  v.  Brown,  68 
Texas,  329,  and  Patty  v.  Middleton,  82  Texas,  586. 

The  motion  to  reconsider  will  be  overruled. 

Motion  overruled. 

Delivered  October  26,  1893. 


James  H.  Baines  v.  Jemison,  Grooe  <&  Co. 
No.  50. 

!•  Venue  in  Suits  for  Illegal  Attaohments. 

While  the  Legislature  has  the  power  to  extend  the  remedy  by  enlarging 
the  area  of  veuue,  still  such  intent  must  be  evident  before  the  act  would 
be  given  a  retroactive  effect    119 

2.  Same. 

Chapter  52,  Acts  of  the  Twenty-first  I^eglslature  (1889),  page  48,  pre- 
scribing ^'  that  any  suit  for  damages  growing  out  of  the  suing  out  of 
any  writ  of  attachment  or  sequestration,  or  for  the  levy  of  any  such 
writ,  may  be  brought  In  any  county  from  which  such  writ  was  issued, 
or  in  any  county  where  such  levy  was  made.  In  whole  or  in  part,  within 
this  State,^'  does  not  apply  to  suits  pending  at  its  passage 120 

Certified  Question  from  Court  of  Civil  Appeals  for  First  Distriot, 
in  an  appeal  from  Shelby  County. 
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H,  B,  Short,  for  appellant. 
George  W.  Davis^  T,  (7.  Davis,  and  Davidson  &  Minor,  for  appellees. 

GAINES,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  submits  for  our  determination  the  follow- 
ing question: 

*'  The  appellant  instituted  suit  in  the  District  Court  of  Shelby  County 
on  the  16th  day  of  March,  1887,  for  the  recovery  of  damages  for  the  al- 
leged wrongful  issuance  of  an  attachment,  by  the  procurement  of  ap- 
pellees^ Jemison,  Groce  <fe  Co.,  from  the  District  Court  of  Galveston 
County,  and  the  wrongful  and  illegal  levy  of  the  same  in  Shelb}'  County, 
on  the  27th  of  October,  1886,  upon  appellant's  property  by  the  sheriff  of 
Shelby  County,  at  the  instance  and  request  of  appellees.  The  appellees, 
Jemison,  Groce  <fe  Co.,  among  other  pleas,  alleged  their  residence  to  be 
in  Gralveston  County,  and  claimed  the  privilege  of  being  sued  in  the 
county  of  their  domicile.  The  cause  came  on  for  trial  on  the  14th  day 
of  November,  1891,  and  on  that  day  the  jury  returned  the  following  ver- 
dict: '  We,  the  jury,  find  for  the  defendants  upon  the  plea  to  the  juris- 
diction.' And  thereupon  judgment  was  rendered,  that  the  plaintiff  take 
nothing  by  this  suit,  and  that  the  defendants  recover  costs. 

"  The  court,  in  its  instruction  to  the  jury  upon  the  question  of  venue, 
gave  in  charge  the  law  as  it  stood  at  the  institution  of  the  suit,  and  ig- 
nored both  the  Act  approved  March  25,  1887,  and  the  Act  approved 
March  29,  1889.  The  defendant  Sims  was  made  a  party  subsequent  to  the 
16th  of  March,  1887,  the  day  on  which  the  original  petition  was  filed,  but 
as  to  when  he  was  made  a  party  the  record  is  silent;  his  first  answer  was 
filed  November  11,  1887.  The  defendants  Jemison,  Groce  <fe  Co.  filed 
their  original  plea  and  answer  on  May  13,  1887. 

"  The  issue  of  law  submitted  for  adjudication  is.  Did  the  court  err  in 
giving  in  charge  the  law  regulating  the  venue  of  suits  as  it  existed  when 
the  suit  was  instituted,  rather  than  the  law  as  it  is  declared  in  the  Act  of 
March  29,  1889?" 

We  are  of  opinion  that  the  trial  judge  did  not  err  in  his  ruling.  Since 
the  venue  of  a  suit  effects  only  the  remedy,  it  is  clear  that  it  is  in  the 
power  of  the  Legislature  to  amend  the  laws  in  relation  to  that  matter;  and 
to  make  the  amendment  applicable  to  causes  of  action  that  may  have 
accrued  before  the  passage  of  the  act;  and  it  may  be  that  it  would  be 
competent  to  so  change  the  law  as  to  confer  local  jurisdiction  of  a  suit 
already  pending  upon  the  court  in  which  it  was  instituted,  although  such 
court  did  not  have  jurisdiction  at  the  time  the  action  was  brought.  But 
upon  this  question  we  need  give  no  opinion.  Admitting  the  power  of  the 
Legislature  in  such  a  case,  its  intention  would  have  to  be  clear  before  the 
courts  would  give  the  statute  such  a  retroactive  effect. 
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The  Act  approved  March  29,  1889,  amends  the  previous  statute  upoD 
the  subject,  so  as  to  make  it  read  as  follows:  '<  That  any  suit  for  dam* 
ages  growing  out  of  tlie  suing  out  of  any  writ  of  attaciiment  or  sequestra- 
tion, or  for  the  levy  of  any  such  writ,  may  be  brought  in  any  county 
from  which  such  writ  was  issued,  or  in  any  county  in  which  such  levy 
was  made,  in  whole  or  in  part,  within  this  State-."  Gen.  Laws  1889,  p. 
48.  This  clearly  applies  to  suits  to  be  brought  after  the  act  should  take 
effect.  It  contains  no  language  indicating  an  intention  that  pending 
actions  should  be  embraced  within  its  provisions. 

A  party  who  has  been  sued  in  a  court  which  can  not  take  jurisdiction 
as  to  his  person  in  the  particular  action  without  his  consent,  has  the  right, 
upon  his  plea  of  privilege,  to  have  the  suit  abated  and  to  recover  his 
costs.  The  Legislature  might  well  decline  to  deprive  him  of  the  rights 
even  had  it  the  power  to  do  so. 

We  think,  therefore,  that  the  act  in  question  was  intended  to  apply 
only  to  future  actions,  and  that  it  did  not  affect  the  suit  under  considera- 
tion as  originally  brought. 

The  case  is  clearly  distinguishable  from  that  of  the  Houston  dr  Texas 
Central  Railway  v.  Graves,  50  Texas,  181.  Under  the  law  as  it  existed 
at  the  time  that  suit  was  brought,  there  was  a  doubt  as  to  plaintiff's  right 
to  sue  in  Collin  County.  The  statute  was  subsequently  amended  so  as  to 
confer  jurisdiction  upon  the  District  Court  of  that  county.  The  plaintiff 
then  amended  his  petition  so  as  to  avail  himself  of  the  privilege  conferred 
by  the  new  statute.  Upon  the  trial  the  defendant's  plea  to  the  jurisdic- 
tion was  held  bad,  and  upon  appeal  that  ruling  was  sustained.  There 
the  filing  of  the  amended  petition  was  the  same  as  the  institution  of  a  new 
suit,  and  since  this  occurred  after  the  new  law  had  taken  effect,  the  point 
was  correctly  decided. 

Being  of  opinion  that  the  trial  court  did  not  err  in  its  decision  upon  the 
question  presented  for  our  determination,  it  will  be  so  certified. 

Delivered  November  2,  1893. 


John  P.  Laughlik  et  al.  v.  R.  L.  Dabnet. 
No.  56. 

!•  Affirmance  on  Oertiflcate. 

Certificate  for  afilrmance  without  reference  to  merits  must  be  filed  with 
motion  to  affirm  at  the  term  to  which  the  appeal  or  writ  of  error  was 

perfected 121 

2.  Same— Re-enacting  Statute. 

The  present  law,  section  21  of  Act  of  April  13. 1892,  organizing  Courts 
of  Civil  Appeals,  is  a  copy  of  a  similar  provision  in  the  Act  of  1860. 
The  constructions  upon  the  former  law  are  presumed  to  have  been 
adopted  In  the  re-enactment 131 
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Certifibd  Question  from  Court  of  Civil  Appeals  for  Second  District, 
in  an  appeal  from  Hardeman  County. 

GAINES,  Associate  Justice.  —  In  response  to  the  question  submitted 
for  our  determination  by  the  Court  of  Civil  Appeals  for  the  Second  Su- 
preme Judicial  District,  we  give  it  as  our  opinion,  that  in  order  to  pro- 
cure an  affirmance  of  a  judgment  under  the  provision  of  section  21  of  the 
Act  of  April  13,  1892,  '"  to  organize  the  Courts  of  Civil  Appeals,  and  to 
define  their  powers  and  Jurisdiction,  and  to  prescribe  the  mode  of  proced- 
ure therein,*'  the  appellee  or  defendant  in  error,  as  the  case  may  be,  must 
file  his  certificate  at  the  term  of  the  court  to  which  the  appeal  or  writ  of 
error  is  returnable.  Such  was  the  construction  of  the  seventh  section  of 
the  Act  of  February  11,  1850.  Mills  v.  Gooding,  8  Texas,  152;  Wilson 
V.  Truehart,  13  Texas,  287;  Berry  v.  Blankenship,  30  Texas,  380.  Wil- 
son V.  Adams,  50  Texas,  5,  recognizes  the  doctrine  announced  in  the  cases 
cited. 

Section  21  of  the  existing  law,  in  so  far  as  the  question  before  us  is  con- 
cerned, is  a  literal  copy  of  the  similar  provision  of  the  Act  of  1850.  The 
corresponding  article  of  the  Revised  Statutes  is  substantially  the  same. 
Art  1035.  The  presumption  is,  that  the  Legislature,  in  adopting  the 
language  of  the  old  statute  in  the  new,  intended  that  the  construction 
given  by  the  courts  to  the  former  law  should  be  applied  to  the  latter. 
The  rule  is  reasonable,  and  in  the  absence  of  something  in  the  context  in- 
dicating a  different  intention,  it  ought  to  be  deemed  imperative. 

We  think,  therefore,  that  the  defendant  in  eri*or  is  not  entitled  to  an 
affirmance  of  his  judgment;  and  our  opinion  will  be  so  certified. 

Delivered  November  9,  1893. 


F.  P.  Olcott  v.  M.  Gabert. 
No.  56. 

1.  Constmction  of  Deed— Fee  Simple. 

A  deed  for  certain  town  lots  purported  to  be  in  consideration  of  $5.  and 
granted  the  property  to  C.  M.  Dubois,  bishop  of  Galveston,  and  his 
successors  in  office,  for  the  use  of  the  Roman  Catholic  Church.  The 
habendum  clause  is  as  follows:  ^' To  have  and  to  hold,  all  and  singu- 
lar, the  premises  above  mentioned,  unto  the  said  C.  M.  Dubois,  bishop 
of  Galveston,  for  the  use  aforesaid,  and  to  his  successors  and  assigns 
forever .^^  Under  thi^  deed  the  grantee  took  a  fee  simple  title  in  trust 
for  the  benefit  of  the  church.  No  conditions  subsequent  were  ex- 
pressed    124 

a.  Conditions  Implied. 

The  mere  declaration  of  the  uses  to  which  the  granted  premises  are  to 
be  applied  do  not  ordinarily  import  a  condition 125 
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3.  Assigrns. 

The  use  of  the  word  assigns  in  the  hahendam  clause  indicates  that  it  was 
contemplated  that  the  trustee  should  have  the  power  to  sell  the  lots, 
and  thus  to  divert  them  to  a  purpose  other  than  that  primarily  in- 
tended    126 

4.  Morterafire  and  Foreclosure. 

A  purchaser  at  foreclosure  sale  of  all  the  lots  at  a  certain  place  owned  hy 
the  mortgagor  takes  no  title  to  lots  sold  hy  the  mortgagor  prior  to  the 

lien 125 

6.  Presumption  of  Reifularity  in  Official  Acts. 

The  presumption  is  that  public  officers  do  as  the  law  and  their  duty  re- 
quire them  (Lawson  on  Presumptions  of  Evidence,  53),  and  the  same 
rule  prevails  as  to  the  authority  and  acts  of  private  officers.  Ibid,  GO. 
This  obtains  as  to  the  official  acts  of  the  Roman  Catholic  clergy  in  man- 
aging trust  property  held  by  them 126 

6.  Coadjutor  Bishop— Acts  by  Attorney. 

A  deed  by  Bishop  Gallagher,  attorney  in  fact  for  C.  M.  Dubois,  bishop 
of  Galveston,  also  as  administrator  bishop,  will  pass  title  to  property 
held  in  trust  by  Bishop  Dubois— at  least  the  legal  title 126 

7.  Recitals  as  to  Motives  of  Grantor  as  Affectingr  His  Deed. 

Bishop  Dubois,  by  attorney  Bishop  Gallagher,  by  ordinary  deed  with 
special  warranty,  conveyed  the  lots  in  controversy  to  Olcott,  who  had 
bought  at  the  foreclosure  sale  under  subsequent  mortgage.  After  the 
deed  appears  a  recital  that  the  motive  was  to  restore  the  lots  not  used 
by  the  church  to  their  owner,  etc.  Held^  that  this  recital  did  not  re- 
store the  property  to  the  railway  company,  the  grantor  of  Bishop 
Dubois,  so  as  to  enure  to  the  beuefit  of  a  purchaser  under  execution 
against  the  railway  company 127 

8.  Moral  Duty. 

There  was  no  legal  or  equitable  obligation  upon  Bishop  Dubois  to  re- 
convey  the  lots  to  the  railway  company,  as  it  hatl  passed  title  by  its 
deed.  The  effects  of  the  railway  company  had  been  sold  out.  In  dis- 
charging the  moral  obligation,  as  there  was  no  legal  or  equitable  one, 
the  choice  by  him  between  the  railway  company  and  the  purchaser  at 
foreclosure  sale  could  wrong  no  one.  The  deed  did  not  accrue  to  the 
benefit  of  the  railway  company 127 

Error  to  Court  of  Civil  Appeals  for  Fii*8t  District,  in  an  appeal  from 
Grimes  County. 

T.  2>.  CbW«,  for  plaintiff  in  error. — Such  property  as  did  not  pass  to 
Olcott  by  his  purchase  was  still  in  the  hands  of  the  receiver,  and  the  sale 
of  the  same  under  the  Thomas  execution,  pending  tlie  receivership,  was 
a  nullity,  because  the  property  was  in  the  hands  of  a  receiver  of  a  court 
of  competent  jurisdiction.  Railway  v.  Cox,  145  U.  S.,  601;  Bank  v. 
Calhoun,  102  U.  S.,  262. 

That  Olcott  took  the  legal  title  to  this  property  is  beyond  question, 
and  under  such  title  could  recover  the  proi^erty,  is  to  the  mind  of  the 
writer  equally  as  clear. 
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If  he  took  the  title  only  under  the  deed  from  Bishop  Dubois,  for  the 
benefit  of  the  Houston  <fe  Texas  Central  Railway  Company,  as  the  Court 
of  Civil  Appeals  seemed  to  think,  still  then  the  same  would  be  unadmin- 
istered  assets  of  the  said  railway  company.  As  the  proof  shows  this  re- 
ceivership still  pending,  the  property  under  the  law  would  be  subject  to 
his  control  and  disposition  under  the  ordera  of  the  court,  and  Olcott 
could  still  recover  from  a  third  party  under  his  title,  even  though  the 
beneficial  interest  would  be  for  the  railway  or  its  creditors,  to  be  admin- 
istered in  accordance  with  the  rules  of  equity. 

Admitting,  for  the  sake  of  the  argument  (but  which  in  fact  is  denied), 
that  the  deed  to  Olcott  had  the  effect  claimed  by  the  Court  of  Civil  Ap- 
peals, still  then  the  legal  deduction  of  the  court  is  in  the  very  teeth  of 
our  statute  which  provides  for  the  disposition  of  unad ministered  assets 
of  an  insolvent  corporation,  and  the  property  could  not  legally  be  sold 
under  the  Thomas  execution. 

H.  H.  Boone^  for  defendant  in  error. — Now,  as  in  this  case  the  plaint- 
iff, Olcott,  must  recover,  if  at  all,  upon  the  strength  of  his  own  title,  it 
must  be  determined  what,  if  any,  title  he  has  to  the  property  in  contro- 
versy. If  any,  has  he  any  more  than  a  naked,  dry  trust,  voluntarily 
assumed  by  himself  ?  Was  this  property  embraced  in  the  decree  of  fore- 
closure or  sale  thereunder  ?  Was  it  considered  in  that  sale  by  the  court 
decreeing  the  sale,  by  the  sellers,  or  by  the  purchasers  ? 

Appellant  believes  that  he  has  acquired  good  title  to  this  property;  but 
whether  he  has  or  not  is  immaterial  to  the  proper  determination  of  this 
cause.  Whether  or  not  Bishop  Gallagher  acted  under  a  mistake  of  the 
facts  in  surrendering  the  property,  the  fact  remains,  that  acting  under 
the  information  he  had,  his  purpose  was  to  restore  the  property  to  its 
true  owner.  Its  true  owner  was  not,  and  never  had  been,  Olcott  or  the 
mortgagees  under  whom  he  claims.  Nor  does  it  matter.  In  the  determi- 
nation of  this  case,  whether  or  not  this  property  became  administered 
assets  of  the  Houston  &  Texas  Central  Railway  Company  which  the  re- 
ceivers thereof  could  recover,  or  whether  or  not,  uiK)n  the  surrender  of 
it  by  the  Roman  Catholic  Church,  it  became  subject  to  the  lien  of  and 
execution  sale  upon  the  Thomas  judgment. 

The  controlling  question  is,  Did  appellee  Olcott  have  such  title  as  en- 
titled him  to  recover  upon  its  own  strength  ?  If  he  did,  then  he  should 
prevail.  If  he  did  not,  as  appellant  insists,  then  the  j.udgment  of  the 
Court  of  Civil  Appeals  should  be  afllrmed. 

GAINES,  Associate  Justice. — This  suit  was  brought  in  the  District 
Court  of  Grimes  County,  by  the  plaintiff  in  error,  to  recover  of  defend- 
ant in  error  and  one  Smith  two  certain  lots  in  the  city  of  Navasota.     In 
'  the  District  Court,  Smith  entered  a  disclaimer,  and  the  plaintiff  obtained 
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ft  judgment  against  the  other  defendant.  The  latter  having  appealed, 
the  Court  of  Civil  Appeals  reversed  the  judgment  of  the  District  Court 
and  rendered  a  judgment  in  his  favor. 

Both  parties  claim  title  through  the  Houston  &  Texas  Central  Railway 
Company  as  the  common  source.  On  the  Idth  day  of  February,  1872, 
that  corporation  conveyed  the  lots  in  controversy  to  C.  M.  Dubois, 
bishop  of  Galveston,  •'  for  the  benefit  of  the  Roman  Catholic  Church." 

On  the  1st  day  of  April,  1881,  the  Houston  <&  Texas  Central  Railway 
Company  executed  to  the  Farmers  Loan  and  Trust  Company  a  mortgage 
upon  its  property  to  secure  a  certain  bonded  indebtedness.  In  the  de- 
scription of  the  property  conveyed  by  this  instrument  was  embraced, 
among  other  things,  '^all  and  singular,  all  town  lots,  acquired  by  gift, 
purchase,  or  otherwise,  now  owned  or  that  may  be  hereafter  owned  on 
the  line  of  railway  now  owned  and  operated  by  this  company." 

In  1885  a  suit  was  Instituted  in  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Texas  to  foreclose  the  mortgages  upon  the  property 
of  the  railroad  company,  and  receivers  were  appointed  to  take  charge  of 
the  mortgaged  effects.  In  that  proceeding  a  decree  of  foreclosure  was 
entered  on  the  4th  day  of  May,  1888,  and  a  sale  was  ordered.  The  sale 
was  made  in  pursuance  of  the  decree,  and  the  plaintiff  in  error  became 
the  purchaser  of  the  mortgaged  property. 

On  January  18,  1889,  a  deed  was  made  to  him  as  such  purchaser.  On 
the  dOth  day  of  May,  1889,  N.  A.  Gallagher,  bishop  of  the  Roman  Cath- 
olic Church  of  Galveston,  and  as  attorney  in  fact  of  C.  M.  Dubois,  con- 
veyed the  lots  to  the  plaintiff. 

In  1890  the  lots  were  levied  upon  and  sold  by  the  sheriff  of  Grimes 
County  as  the  property  of  the  Houston  <fe  Texas  Central  Railway  Com- 
pany by  virtue  of  an  execution  issued  against  it,  and  at  the  sale  they 
were  purchased  by  defendant,  to  whom  the  officer  executed  his  deed  in 
due  form. 

The  evidence  shows,  that  although  a  building  for  church  purposes  was 
placed  upon  the  lots,  it  was  not  accepted  by  the  Catholic  Church,  and  that 
the  prospect  of  using  the  lots  for  the  purposes  of  a  church  was  entirely 
abandoned. 

The  first  question  arises  upon  the  effect  of  the  deed  from  the  railway 
company  to  Bishop  Dubois.  That  conveyance  purports  to  be  in  consid- 
eration of  the  sum  of  $5,  and  grants  the  property  to  C.  M.  Dubois,  bishop 
of  Galveston,  and  his  successors  in  office,  for  the  use  of  the  Roman  Cath- 
olic Church.  The  habendum  clause  is  as  follows:  **  To  have  and  to  hold, 
all  and  singular,  the  premises  above  mentioned  unto  the  said  C.  M.  Du- 
bois, bishop  of  Galveston,  for  the  use  aforesaid,  and  to  his  successors  and 
assigns  forever."  We  are  of  the  opinion  that  the  grantee  took  under  the 
deed  a  fee  simple  title  in  trust  for  the  benefit  of  the  church  whose  officer 
he  was.    There  are  no  conditions  subsequent  expressed,  and  although  they 
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may  be  implied,  they  are  not  favored  in  law.  It  may  be  that  the  con- 
sideration expressed  should  be  deemed  nominal  and  that  the  conveyance 
should  be  treated  as  voluntary.  And  it  is  true  that  a  condition  will  be 
more  readily  implied  in  a  deed  of  that  character  than  in  one  which  rests 
upon  a  valuable  consideration.  Yet  the  rule  is  well  recognized,  that  the 
mere  declaration  of  the  uses  to  which  the  granted  premises  are  to  be  ap- 
plied do  not  ordinarily  import  a  condition. 

When  the  declared  purpose  for  which  the  property  shall  be  used  is  a 
matter  that  will  enure  to  the  special  benefit  of  the  grantor,  the  courts  are 
more  inclined  to  treat  the  conveyance  as  conditional,  than  when,  as  in 
this  case,  the  use  is  for  the  benefit  of  a  special  class  of  persons  or  of  the 
public  at  large.  In  this  case  it  does  not  appear  that  the  maintenance  of 
a  church  upon  the  lots  was  a  matter  specially  advantageous  to  the  railway 
company,  who  made  the  grant.  Upon  these  propositions  the  authorities 
are  numerous  and  in  substantial  accord.  They  are  ably  reviewed  in 
Famham  v.  Thompson,  34  Minnnesota,  331,  a  case  directly  in  point,  and 
in  a  note  to  the  report  of  the  same  case  in  57  American  Reports,  on  page 
63.  There  the  words  "  for  the  purpose  of  erecting  a  church  thereon  only  " 
followed  the  description  of  the  property  in  the  deed.  Notwithstanding 
the  word  "  only  "  excluded  the  idea  that  the  property  could  be  used  for 
any  other  purpose,  it  was  held  not  to  create  a  condition.  In  the  deed 
before  us,  the  use  of  the  word  *'  assigns  "  in  the  habendum  indicates  that 
it  was  contemplated  that  the  trustee  should  have  power  to  sell  the  lots, 
and  thus  to  divert  them  to  a  purpose  other  than  that  primarily  intended 

The  Houston  <fe  Texas  Central  Railway  Company  having  conveyed  its 
entire  interest  in  the  lots,  it  follows  that  the  mortgage  upon  its  property 
subsequently  executed,  and  the  sale  of  all  of  its  assets  in  pursuance  of  a 
decree  foreclosing  such  mortgages,  did  not  in  any  manner  affect  the  title. 
Consequently  the  plaintiff  in  error  acquired  no  right  to  the  property  in  con- 
troversy by  reason  of  his  purchase  at  that  sale.  Whether  he  have  such 
title  as  enables  him  to  maintain  this  action  depends  upon  the  validity 
and  effect  of  the  deed  from  Dubois,  by  attorney  in  fact,  to  him. 

In  Blanc  v.  Alsbury,  63  Texas,  490,  a  similar  deed,  executed  by 
Bishop  Dubois,  came  up  for  consideration,  and  it  was  held  that  he  had 
power  to  execute  the  conveyance.  In  that  case,  however,  the  lots  had 
been  conveyed  to  him  "  for  the  purpose  of  erecting  thereon  a  Roman 
Catholic  Church,  *  *  *  or  to  be  exchanged  for  or  used  in  the  pur- 
chase of  other  property  *  *  *  for  said  purpose."  The  lots  were 
conveyed  in  settlement  of  the  balance  of  the  debt  for  erecting  a  church 
edifice  on  other  property.  In  this  case  the  conveyance  of  the  bishop 
seems  to  recognize  that  the  purpose  of  the  deed  to  him  could  not  be  car- 
ried out,  and  to  be  intended  to  convey  the  property  to  the  pei-son  who, 
in  the  opinion  of  the  grantor,  was  entitled  to  its  use.  The  cases  are  not 
parallel.     Yet  in  the  case  last  cited  it  is  said:     *'  It  is  a  matter  of  histor- 
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ical  and  common  knowledge,  that  the  form  of  government  in  the  Roman 
Catholic  Church  is  an  episcopacy,  in  which  the  diocesan  bishops  possess 
enlarged  powers  respecting  the  temporal  as  well  as  the  spiritual  affairs  of 
the  church  in  their  respective  dioceses." 

But  whatever  the  powers  of  the  incumbents  of  the  sees  of  the  Roman 
Catholic  Church  may  be^ — ^a  question  upon  which  we  have  no  direct  evi- 
dence— we  are  of  the  opinion  that  it  should  not  be  lightly  assumed  that 
the  bishop,  in  conveying  the  lots  to  the  plaintiff  in  error,  acted  without 
authority.  ^^  The  presumption  is,  that  public  officers  do  as  the  law  and 
their  duty  require  them  "  (Lawson  on  Presumptive  Evidence,  63);  and  the 
same  rule  prevails  as  to  the  authority  and  acts  of  private  officers.  Id.,  60; 
Bank  v.  Dandridge,  12  Wheat,  64. 

The  members  of  the  Roman  Catholic  communion  are  found  in  every 
part  of  the  Christian  world,  and  their  interests,  temporal  and  spiritual, 
are  looked  after  by  a  well  disciplined  hierarchy,  consisting  of  function- 
aries of  successive  gi*ades,  whose  respective  powers  are  accurately  de- 
fined, and  among  themselves  well  understood.  In  such  a  case,  in  the 
absence  of  proof  to  the  contrary,  the  presumption  that  everything  has 
been  rightfully  done  ought  to  apply  with  peculiar  force.  We  therefore 
conclude  that  the  bishop,  Dubois,  was  authorized  to  make  the  deed  to  the 
plaintiff  through  which  he  claims  title  to  the  lots  in  controversy.  Being 
invested  with  the  legal  title,  he  could  convey  through  an  attorney;  and 
It  may  be  that  without  such  authority,  Gallagher,  as  coadjutor  bishop, 
had  the  power  to  make  the  conveyance.  A  coadjutor  bishop  is  one  who 
is  appointed  to  perform  the  functions  of  a  regular  bishop  who  is  old  and 
infirm.  See  word  in  Century  Die.  In  the  deed  Gallagher  is  also  styled 
administrator  bishop,  and  we  think  it  is  to  be  inferred  that  he  was  charged 
as  the  coadjutor  of  Dubois  with  the  administration  of  the  affairs  of  the 
see. 

Bishop  Dubois  held  the  legal  title  to  the  lots  in  trust,  and  it  was  at  all 
events  competent  for  him  to  convey  the  title  by  attorney.  Telford  v. 
Barring,  Greene  (Iowa),  591;  May's  Heirs  v.  Frazee,  4  Litt,  391;  Blight 
V.  Schink,  10  Bacr,  285.  The  plaintiff  therefore  took  the  legal  title  under 
the  conveyance;  and  if  it  should  be  held  that  the  equitable  title  did  not 
pass  by  the  deed,  still  it  is  his  right  to  recover  against  the  defendant  in 
this  suit,  unless  the  latter  has  connected  himself  with  the  outstanding 
equity. 

So  far  we  are  in  accord  with  the  Court  of  Civil  Appeals,  and  our  con- 
clusions are  strengthened  by  their  opinion.  But  in  their  final  conclusion, 
that  by  virtue  of  the  deed  from  Dubois,  the  plaintiff  in  error  took  the 
legal  title  in  trust  for  the  benefit  of  the  Houston  <fe  Texas  Central  Railway 
Company,  we  can  not  concur.  That  deed  is  an  ordinary  deed,  convey- 
ing the  fee  simple  title.  But  after  a  clause  of  special  warranty,  it  con- 
tains the  following  recital:     *'The  consideration  of  said  conveyance  is, 
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that  heretofore  the  Houston  <i;  Texas  Central  Railway  Company  afore- 
said, a  corporation  organized  under  the  laws  of  the  State  of  Texas,  did 
convey  said  property  to  Rt.  Rev.  C.  M.  Dubois,  bishop  of  Galveston,  and 
his  successors,  for  church  purposes,  that  is  to  say,  for  tlie  benefit  of  the 
Roman  Catholic  Church;  and  whereas,  said  property  never  having  been 
used  for  the  purpose  for  which  it  was  donated,  nor  is  there  any  purpose 
to  so  use  the  same,  nor  is  there  any  hope  to  do  so  in  the  near  future,  this 
conveyance  is  made  to  restore  said  property  to  its  rightful  owner,  and  to 
cancel  said  conveyance  so  made  by  it  to  the  said  Rt.  Rev.  C.  M.  Dubois, 
bishop  of  the  Roman  Catholic  Church  aforesaid.*' 

Now  while  this  recital  shows  the  motive  which  prompted  the  convey- 
ance, it  does  not  operate  to  destroy  what  would  otherwise  be  the  eflPect 
of  the  deed.  As  we  have  seen,  after  the  Houston  <fe  Texas  Central  Rail- 
way Company  made  its  conveyance  to  Dubois  it  had  no  title  to  the  prop- 
erty, and  no  claim  upon  it  which  possessed  anj'  of  the  attributes  of  a 
legal  or  equitable  demand.  There  was  no  legal  obligation  resting  upon 
the  authorities  of  the  Catholic  Church  to  reconvey  the  lots  to  any  one. 
Whatever  duty  in  the  premises  was  incumbent  upon  them  was  purely  of 
a  moral  nature. 

When  the  bishop  undertook  '*to  restore  the  property  to  its  rightful 
owner/'  the  effects  of  the  railway  company  had  been  sold  under  a  decree 
of  a  court,  and  the  plaintiff  in  error  had  become  the  purchaser.  It  was 
a  '*sold  out"  corporation.  In  order  to  discharge  the  duty  which  con- 
science dictated,  it  became  necessary,  under  the  circumstances,  for  him 
to  determine  whether  the  lots  should  rightfully  belong  to  the  original 
corporation,  his  grantor,  or  to  the  purchaser  of  its  assets  under  the  fore- 
closure. This  was  not  a  legal  question,  because  there  was  no  legal  right 
involved;  and  however  it  may  have  been  determined,  or  to  whomsoever 
the  conveyance  may  have  been  made,  neither  party  could  have  been  in- 
jured, and  neither  could  have  had  any  right  in  law  to  complain. 

Therefore  we  fail  to  see  upon  what  principle  it  can  be  held  that  Alcott, 
by  his  deed  from  Dubois,  took  the  legal  title  in  trust  for  the  railway  com- 
pany. A  luminous  text  writer,  in  classifying  trusts,  uses  the  following 
language:  *'  Trusts  are  divided  in  reference  to  their  creation  into  express 
trusts,  implied  trusts,  resulting  trusts,  and  constructive  trusts.  Express 
trusts  are  also  called  direct  trusts.  They  are  generally  created  by  instru- 
ments that  point  out  directly  and  expressly  the  property,  peraons,  and 
purposes  of  the  trust;  hence  they  are  called  direct  trusts,  in  contradis- 
tinction to  those  trusts  that  are  implied,  presumed,  or  construed  by  law 
to  arise  out  of  the  transactions  of  the  parties.  *  *  ♦  Implied  trusts 
are  trusts  that  the  courts  imply  from  the  words  of  an  instrument,  when 
no  express  trust  is  declared,  but  such  words  are  used  that  the  court  in- 
fers or  implies  that  it  was  the  purpose  or  intention  of  the  parties  to  create 
a  trust.     Resulting  trusts  are  trusts  that  the  courts  presume  to  arise  out 
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of  the  transactions  of  parties;  as  if  one  man  pays  the  purchase  money  of 
an  estate  and  the  deed  is  taken  in  the  name  of  another,  courts  presume 
that  a  trust  is  intended  for  the  person  who  pays  the  money.  A  con- 
structive trust  is  one  that  arises  when  a  person  clothed  with  some  fiduciary 
character,  by  fraud  or  otherwise,  gains  some  advantage  to  himself.  Courts 
construe  this  to  be  an  advantage  for  the  cestui  que  trust,  or  a  constructive 
trust/'     1  Perry  on  Trusts,  sec.  24,  et  seq. 

There  is  no  direct  trust  declared  in  the  deed.  There  can  be  no  result- 
ing trust,  because  nothing  of  value  was  paid  for  the  conveyance.  The 
plaintiff  can  not  be  held  a  constructive  trustee,  because  the  railroad  com- 
pany had  no  legal  or  equitable  claim  upon  the  property  to  be  injuriously 
affected  by  the  transaction.  Nor  are  there  any  words  in  the  conveyance 
from  which  it  is  to  be  inferred  that  it  was  the  intention  of  the  grantor  to 
create  a  trust.  The  meaning  of  the  recital  in  the  instrument  in  reference 
to  the  consideration  received,  in  connection  with  the  granting  clause,  is 
that  the  grantor  conveyed  the  property  to  the  grantee  because  he  was  the 
rightful  owner.  It  does  not  mean  that  it  was  conveyed  in  ti-ust  for  the 
rightful  owner;  and  although  the  recital  expresses  the  purpose  to  be  to 
restore  the  granted  premises  to  the  rightful  owner,  and  to  cancel  the 
original  conveyance,  it  is  quite  clear  that  it  was  not  intended  that  the 
railroad  company  should  take  the  beneficial  interest  in  the  property. 

For  the  reasons  given,  we  are  of  opinion  that  the  judgment  of  the  Court 
of  Civil  Appeals  ought  to  be  reversed,  and  the  judgment  of  the  District 
Court  affirmed,  and  it  is  so  ordered. 

Delivered  November  16,  1893. 


W.  G.  Busk  v.  W.  R.  Lowrie  et  al. 

No.  60. 

Homestead  Donation— Actual  Settler. 

On  October  2S,  1889,  L.  aud  C.  went  upon  a  strip  of  vacant  land,  and 
each  worked  upon  the  land  selected  by  him  for  half  a  day.  Next 
day  each  made  affidavit  of  claim  as  actual  settler,  and  application  for 
survey.  Each  was  head  of  a  family.  One  returned  In  January  and 
the  other  in  February,  1890.  with  his  family,  built  residence,  enclosed 
and  cultivated  part  of  the  land.  March  10, 1890,  B.  applied  to  buy  the 
land,  including  the  claims  of  both.  March  20, 1890,  the  land  was  sur- 
veyed under  all  the  claimants.  The  Commissioner  of  the  Land  Office 
issued  patent  to  B.    He  sued  L.  and  C 130 

Held:  1 .  The  applications,  October  29,  gave  no  right,  as  neither 
was  an  actual  settler 131 

2.  The  survey.  March  10, 1890,  without  an  application  that  can  be 
considered  for  any  purpose,  gave  no  validity  to  the  claims  for  home* 
stead  donations 182 
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3.  If  L.  and  C,  at  the  time  they  had  become  actual  settlers,  had 
made  affidavit  of  such  facts,  and  applied  for  survey,  their  claim  would 
have  been  valid  against  B.,  a  purchaser  under  what  is  known  as  the 
Scrap  Act.    Laws  Twenty-flrst  Legislature,  ch.  54,  p.  48 132 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Coleman  County. 

Ledbetter  &  Randolph^  for  plaintiff  in  error.  —  To  entitle  a  party  to  ac- 
quire any  legal  or  equitable  rights  to  public  land  under  the  homestead 
donation  laws  of  this  State,  such  party  must  be  an  actual  bona  fide  settler 
and  resident  on  said  land  before  and  at  the  time  of  making  his  applica- 
tion, attidavit,  and  file  to  acquire  same  as  such  homestead;  and  if  he  seeks 
to  acquire  same  as  a  homestead  for  a  family,  as  a  head  of  a  family,  he 
must  reside  on  the  land  with  his  wife  or  family  before  and  at  the  time  of 
his  application,  afiSdavit,  and  file.  The  legal  interpretation  of  the  phrase 
^*  actual  settler,"  as  defined  by  our  courts,  is  one  who  has  his  home  and 
actually  resides  on  the  land  soug  t  to  be  acquired  as  a  homestead.  Rev. 
Stals.,arts.  3937-3942;  Mills  v.  Brown  69  Texas,  244;  Burleson  v.  Dur- 
ham,  46  Texas,  153;  Perkins  v.  Miller,  60  Texas,  61;  Turner  v.  Fergu* 
son,  58  Texas,  10. 

Sims  Jh  Snodgrass,  for  defendants  in  en'or. 

BROWN,  Associate  Justice.  —  Stai-kweather  had  a  body  of  land  en- 
closed in  Coleman  County  as  a  pasture,  which  embraced  the  lands  in  con- 
troversy, with  a  fence  running  east  and  west  so  as  to  divide  it  into  two 
pastures.  He  sold  to  appellant  that  portion  of  the  land  lying  north  of 
the  fence  in  1886.  Starkweather  did  not  know  that  the  land  in  contro- 
versy was  vacant  when  he  enclosed  it;  neither  did  Busk  know  that  fact 
when  he  purchased  it.  There  was,  however,  a  vacancy  of  234  acres  be- 
tween two  surveys  inside  the  enclosure.  Busk  discovered, -in  1886,  that 
the  land  was  vacant,  and  located  a  certificate  upon  it,  but  the  Commis- 
sioner of  the  General  Land  Office  held  the  location  void,  as  it  did  not 
embrace  more  than  640  acres,  and  was  within  an  organized  county. 

In  1889  the  surveyor  of  Coleman  County  wrote  to  the  General  Land 
Office,  inquiring  if  the  land  was  vacant.  On  the  17th  day  of  August  of 
that  year  the  chief  clerk  of  the  General  Land  Office  replied  to  the  sur- 
veyor, infonning  him  that  the  land  was  vacant. 

On  the  28th  day  of  October,  1889,  Lowrie  and  Cornelius  were  each  the 
head  of  a  family,  and  neither  had  a  homestead,  and  on  that  day  Cornelius 
took  his  wife  with  him,  and  Lowrie  without  any  member  of  his  family, 
went  upon  the  land  in  controversy,  and  each  of  them  performed  the  fol- 
lowing acts  respectively: 

Vol.  LXXXVI.  Sup.— 9 
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Lowrie  smoothed  off  the  ground  and  made  rock  pillars  for  a  house  in 
which  he  intended  to  live,  cleared  some  brush  off  about  an  acre  of  land, 
and  trimmed  up  some  shade  trees.  He  intended  to  move  his  family  upon 
the  land  as  soon  as  he  gathered  his  crop.  He  accomplished  all  that  he 
did  on  the  land  by  the  hour  of  noon  that  day,  and  left,  llie  next  day 
he  made  the  affidavit  required  by  law,  and  made  application  to  the  sur- 
veyor to  survey  the  land  for  him  under  the  homestead  donation  law. 
He  did  not  return  to  the  land  until  the  20th  day  of  January,  1890,  when, 
with  his  family,  he  returned,  and  brought  with  him  some  lumber,  begin- 
ning the  construction  of  his  house.  He  built  the  house,  fenced  about  50 
acres  with  a  barbed  wire  fence,  and  put  about  16  acres  in  cultivation,  and 
has  continued  to  live  on  the  land  since  that  time.  His  oath  and  appli- 
cation were  filed  in  the  General  Land  Office  in  November,  1889. 

Cornelius,  at  the  time  he  and  Lowrie  fii'St  went  on  the  land,  built  of 
surface  rock  a  wall  about  three  feet  high  and  fifteen  feet  long,  as  a  pro- 
tection for  his  stock,  and  finished  his  work  by  the  middle  of  the  day. 
On  the  next*  day,  the  29th  day  of  October,  1889,  he  made  oath  as  re- 
quired by  law,  and  filed  it  with  his  application  to  the  surveyor  to  sur- 
vey the  land  under  the  homestead  donation  law.  His  application  was 
not  sent  to  the  General  Land  Office  until  March  30,  1890.  He  did  not 
return  to  the  land  again  until  sometime  in  February,  1890,  when  he  got 
out  some  stone  pillars,  and  about  the  last  of  February  or  the  first  of 
March  he  hauled  some  lumber  on  the  ground  and  built  a  house  and  com- 
pleted it,  and  moved  his  family  into  it  during  the  month  of  March.  His 
wife  had  been  sick,  which  prevented  him  from  moving  for  sometime  prior 
thereto. 

On  the  10th  day  of  March,  1890,  Busk  applied  for  the  purchase  of  the 
land  under  the  Act  of  1889  and  1887  known  as  the  '^  scrap  law,"  and  on 
the  20th  day  of  that  month  the  surveyor  of  Coleman  County  surveyed 
the  land  for  all  the  parties,  first  surveying  it  into  two  tracts,  one  of  160 
acres  for  Loiwie,  and  one  of  74  acres  for  Cornelius;  and  then  he  surveyed 
the  whole  for  Busk.  All  of  the  field  notes  were  returned  to  the  General 
Land  Office  in  due  time,  and  in  the  following  June  the  Commissioner  of 
the  General  Land  Office  issued  patent  to  Busk  for  the  land,  he  having 
paid  for  it  and  all  fees.  Lowrie  and  Cornelius  paid  all  fees  charged 
against  them,  or  arranged  with  the  surveyor  to  his  satisfaction. 

Appellant  sued  the  appellees  in  the  District  Court  of  Coleman  County 
for  the  land,  and  upon  a  trial  judgment  was  rendered  for  the  appellees, 
Lowrie  and  Cornelieus,  from  which  Busk  appealed.  The  Court  of  Civil 
Appeals  affirmed  the  judgment  of  the  District  Court,  and  the  case  is  be- 
fore this  court  on  writ  of  error. 

We  do  not  regard  it  as  material  to  determine  whether  Busk  had  a  pref- 
erence right  to  purchase  the  land  or  not.     He  had  a  right  to  purchase 
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which  was  equal  to  the  right  of  appellees  to  acquire  the  land  as  a  home- 
stead donation,  up  to  the  time  that  their  rights  attached  under  the  law. 

The  patent  issued  by  the  State  to  Busk  invested  him  with  the  legal  title 
to  the  land,  and  he  should  recover  unless  the  rights  of  appellees  attached 
before  the  10th  day  of  March,  1890,  the  day  on  which  Busk  made  his  ap- 
plication to  purchase  the  land. 

Appellees  claim  the  land  under  title  79,  chapter  9,  Revised  Statutes, 
entitled  Homestead  Donations.  Article  3939  requires  each  pei*son  enti- 
tled, and  who  desires  to  acquire  a  homestead  under  the  provisions  of  that 
chapter,  to  present  to  the  surveyor  of  the  county  his  application  in  writ- 
ing, containing,  amonp^  other  things,  a  statement  under  oath  that  he  has 
actually  settled  upon  the  land  which  he  claims.  Article  3940  requires 
the  application  to  be  made  at  the  time  of  settlement,  or  within  thirty 
days  thereafter.  From  this  it  is  plain  that  there  must  be  actual  set- 
tlement, and  that  such  settlement  must  precede  the  application. 

The  pre-emption  laws  of  this  State  have  always,  or  at  least  generally, 
required  actual  settlement  on  the  lands  sought  to  be  pre-empted,  and 
cases  construing  those  laws  are  in  point  as  authority  in  this  case. 

In  Cravens  v.  Brooke,  17  Texas,  274,  the  court,  in  speaking  of  the  set- 
tlement required  under  the  pre-emption  law,  said:  "The  only  condition 
which  the  law  imposes  is  that  of  settlement  and  improvement  on  vacant 
land.  The  acts  of  the  applicant  are  alone  the  subject  of  inquiry.  Was 
the  land  vacant,  and  has  it  been  settled  and  improved,  and  not  what  the 
settler  tliought  or  imagined  or  supposed  about  the  title,  or  whether  he 
imagined  it  vacant  or  otherwise." 

In  Burleson  v.  Durham,  46  Texas,  160,  the  question  was  as  to  whether 
or  not  the  claimant  was  an  actual  settler,  and  the  couii;  said:  "  But  the 
actual  settler  intended  by  the  statute  must  reside  on  the  land,  or  occupy 
preparatory  to  and  with  the  bona  fide  intention  of  residing  thereon."  See 
also,  Turner  v.  Ferguson,  58  Texas,  10. 

In  Thomas  v.  Porter,  57  Texas,  59,  the  party  claiming  a  homestead  was 
a  tenant,  as  was  Lowrie  in  this  case,  and  with  one  of  his  sons  went  upon 
the  land  and  remained  there  until  he  provided  a  house  for  his  family, 
when  he  removed  the  family  to  the  land.  The  court,  upon  the  question 
of  occupancy,  said:  "  From  the  fact  that  he  took  possession  of  the  land, 
removed  his  family  to  it  a  short  time  afterwards,  and  remained  upon  it 
permanently,  the  most  rational  presumption  is  that  he  took  possession  for 
the  purpose  of  making  it  his  home,  and  that  it  became  his  home  from  the 
time  that  he  so  took  possession." 

The  making  of  the  application  did  not  give  right  to  the  land,  nor  would 
the  failure  to  make  the  application  within  the  time  prescribed  deprive  the 
actual  settler  of  the  right  to  complete  and  perfect  his  claim  as  against 
persons  who  acquired  no  right  in  the  land  before  the  application  was  filed. 
Gammage  v.  Powell,  61  Texas,  630.     The  survey  of  the  land,  however. 
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could  not  be  made  until  the  application  was  filed,  and  if  made  without 
such  application  would  be  void.     Miller  v.  Moss,  65  Texas,  179. 

The  language  of  the  statute  was  used  by  the  Legislature  for  a  definite 
purpose,  which  was  to  secure  real  bona  fide  settlers  upon  the  land.  The 
word  "  actually*'  is  used  in  the  sense  of  being  a  reaL  and  not  a  constructive 
or  virtual  settlement  The  courts  of  this  State  have  so  construed  the  same 
language  used  in  pre-emption  laws.  The  question  is,  did  the  appellees 
make  a  real  settlement  upon  the  land  before  they  made  application  for  its 
survey  ?  This  can  not  be  seriously  claimed  by  any  one.  It  is  evident  that 
the  purpose  was  not  to  settle  upon  the  land  at  the  time,  but  to  reserve  it  for 
future  settlement.  The  learned  judge  who  delivered  the  opinion  of  the 
Court  of  Civil  Appeals  said:  "  The  object  and  purpose  of  the  law  was  to 
secure  homes  to  heads  of  families  who  would  become  actual  settlers  upon 
the  public  domain,"  etc.  The  statute  does  not  so  read.  Its  purpose  was 
to  secure  homes  to  such  heads  of  families  as  had  become  actual  settlers  upon 
the  public  domain,  and  required  the  applicant  to  swear  that  he  had  actually 
settled,  and  not  that  he  would  settle  upon  the  land  in  the  future.  This  is 
not  a  case  analagous  to  the  acquisition  of  a  homestead  exemption.  The 
head  6f  the  family  owning  land  may  designate  it  as  a  homestead  by  such 
acts  as  clearly  indicate  his  intentiOxi  to  use  it  as  such;  but  in  this  char- 
acter of  case  the  title  is  to  be  acquired  under  a  statutory  requirement  of 
actual  settlement,  which  is  a  condition  precedent  The  difference  between 
the  two  classes  of  cases  is  made  more  manifest  by  article  3950,  Revised 
Statutes,  which  prescribes  the  cases  in  which  a  temporary  absence  from 
the  land  will  not  forfeit  the  homestead  claim. 

Articles  3944  and  3945,  Revised  Statutes,  sustain  the  construction  here 
given  to  the  law  by  the  requirements  that  proof  must  be  made  that  the 
applicant  has  resided  upon,  occupied,  and  improved  the  land  for  three 
consecutive  years  from  the  date  of  the  application,  before  a  patent  can 
issue  upon  such  claim.  The  law  deals  with  the  acts  of  the  party,  and  not 
his  intentions  without  such  acts;  and  in  order  to  acquire  the  right,  the 
law  must  be  complied  with.  If  it  is  harsh,  it  is  nevertheless  the  law,  and 
courts  can  not  change  it. 

It  is  clear  that  the  acts  of  appellees  performed  before  the  filing  of  the 
applications  did  not  constitute  actual  settlement,  and  gave  no  right  to 
them.  The  only  remaining  question  is,  did  the  acts  of  settlement  done 
afterwards — that  is,  in  January  by  Lowrie,  and  in  February  or  March  by 
Cornelius — confer  upon  them  a  superior  right  to  that  of  Busk  ?  We  be- 
lieve that  if  the  appellees  had  made  application  for  the  land  after  the 
acts  done  subsequent  to  the  application,  that  is,  had  followed  up  such  acts 
with  an  application  as  required  by  law,  they  would  have  secured  their 
homestead  claims.  Especially  is  this  true  as  to  Lowrie.  But  surely  the 
acts  of  settlement  could  not  relate  back  to  the  time  of  filing  a  false  state- 
ment, and  make  good  that  which  was  not  true  when  made.    The  law  says 
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that  the  affidavit  must  be  made  at  the  time  or  after  the  filing  of  an  ap- 
plication. The  court  has  held  that  survey  without  application  is  void; 
and  as  there  was  no  application  containing  an  affidavit  of  the  settlement 
really  made,  '*  the  only  actual  settlement,"  the  surveys  made  for  appel- 
lees were  void,  and  conferred  no  rights  upon  them. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
are  reversed,  and  this  cause  remanded  to  the  District  Court  for  further  trial. 

Reversed  and  remanded. 
Delivered  November  16,  1893. 


The  State  of  Texas  ex  rel.  Barrt  v.  W.  C.  Connor. 

No.  52. 

1.  Facts  Agrreed  to  and  Embodied  in  the  Judgrment. 

An  agreed  statement  of  facts  upon  which  a  case  was  tried  in  the  court 
below,  and  which  the  court  emboclied  in  its  judgment,  is  sufficient,  in 
the  absence  of  a  statement  of  facts,  flndings  of  fact  by  the  court,  or 
agreed  case  for  appeal  under  the  statute,  to  authorize  a  revision  of  the 
Judgment  upon  matters  growing  out  of  such  facts 136 

2.  Afirreement  as  to  Facts. 

See  agreement,  taken  in  connection  with  the  information  referred  to, 
held  sufficient  for  Judicial  action;  it  being  an  agreement  that  1747  un- 
numbered ballots  had  been  cast  in  the  election ;  that  If  said  votes  should 
not  be  counted  relator  should  have  Judgment,  and  if  they  should  be 

counted  the  respondent  should  have  Judgment 137 

8.  Numberingr  Bcdlots— Oonstructive  Repeal. 

The  Act  of  April  12, 1892,  entitled  **An  act  to  provide  for  the  registra- 
tion of  all  voters  in  all  cities  containing  a  population  of  10,0QQ  inhab- 
itants or  more,  and  to  protect  the  purity  of  the  ballot  in  such  cities, 
and  to  provide  penalties  for  the  violation  of  the  same,"  provides  that 
**  any  elector,  or  any  one  who  shall,  contrary  to  the  provisions  of  this 
act,  place  any  mark  on  or  do  anything  to  his  ballot  by  which  it  may 
afterward  be  identified  as  the  one  voted  by  any  particular  individual, 
upon  conviction  shall  be  punished,"  etc.  Held^  that  this  does  not  re- 
peal or  control  articles  1694  and  1697.  Revised  Statutes,  which  pre- 
scribe that  all  ballots  shall  be  numbered,  and  that  ballots  not  numbered 
shall  not  be  counted 138 

4.  Same. 

The  Legislature  did  not  intend,  in  passing  the  Act  of  April  12, 1892,  to 
prohibit  the  numbering  of  ballots  in  accordance  with  article  1694.  Re- 
vised Statutes.  The  clause  in  section  28  of  the  Act  of  1892,  prohibiting 
the  marking,  etc.,  did  not  apply  to  the  numbering  as  provided  by  the 
general  law , 139 

5.  Unnumbered  Ballots. 

The  article  1697  prescribes  that  ballots  not  numbered  as  prescribed  in 
article  1694,  Revised  Statutes,  shall  not  be  counted.  The  Legislature, 
under  the  Constitution,  had  the  power  to  make  such  rule,  and  courts 
can  not  disregard  it 142 


87    300 


Digitized  by  VjOOQIC 


134  Texas  Supreme  Court  Reports.  INovembery 

6.  Right  of  Suffrcige. 

The  ri^fht  of  suffra^  Is  conferred  by  the  Constitution,  and  is  not  one  of 
the  natural  and  inalienable  rights  which  are  excepted  out  of  the  powers 
of  government.  The  elector  takes  the  right  subject  to  the  limitations 
imposed  by  the  Constitution  and  such  as  the  Legislature  may  impose, 
not  inconsistent  with  the  fundamental  laws 142 

7.  Mandatory  Statute. 

The  law  commands  that  the  nuniher  shall  be  written  on  the  ballot,  and 
forbids  those  not  numbered  to  be  counted.  Taking  the  two  articles 
together,  with  section  4,  article  6,  of  the  Constitution,  there  can  be  no 
doubt  that  they  are  mandatory 143 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District, 
in  an  appeal  from  Dallas  County. 

John  P,  Oilleapie^  Harris  &  Knight^  and  F.  M.  Etheredge^  for  appellant. 

B,  E,  CowarU  W,  S.  Simkins,  J.  O.  Kearhy,  A,  P.  Wozencraft,  Wm.  P. 
Ellison^  O.  G,  Wright,  and  J,  M.  McOormick.  for  appellee,  on  motion  for 
rehearing.  —  1.  Under  the  limited  power  over  piunieipal  corporations 
possessed  by  the  Legislature,  it  was  competent  for  it  to  provide  that  the 
will  of  the  people  within  such  corporation,  on  any  subject  in  which  they 
alone  and  the  government  were  interested,  should  be  ascertained  by  a 
mode  other  than  that  contemplated  by  section  4,  article  6,  of  the  Consti- 
tution. By  sections  14  and  15  of  the  amended  charter  of  the  city  of  Dal- 
las, it  is  provided  that  the  method  of  holding  and  conducting  elections 
within  said  city  should  be  such  as  is  provided  by  the  laws  of  the  State  of 
Texas  applicable  thereto,  and  such  as  the  city  of  Dallas  should  provide 
by  ordinance.  By  section  30  of  the  Act  of  April  12,  1892,  it  is  provided, 
that  cities  containing  a  population  of  ten  thousand  inhabitants  may, 
through  their  city  councils,  adopt  such  methods  not  inconsistent  there- 
with to  protect  the  purity  of  the  ballot  at  elections,  held  at  their  munic- 
ipal elections.  On  February  6,  1893,  the  city  council  adopted  the  Act  of 
April  12,  1892,  and  provided  that  all  elections  in  the  city  of  Dallas  should 
be  held  in  accordance  therewith,  as  far  as  practicable,  and  repealed  all 
ordinances  in  conflict  therewith.  Const.  1876,  art.  3,  sec.  56,  art.  11, 
sec.  5;  Electric  Light  Co.  v.  City  of  Dallas,  83  Texas,  243;  Graham  v. 
City  of  Greenville,  67  Texas,  66;  1  Dill,  on  Mun.  Corp.,  sec.  39;  People 
V.  Hofifman,  5  N.  E.  Rep.,  596;  Amended  Charter  of  the  City  of  Dallas, 
sees.  14.  15;  The  State  v.  Waxahachie,  81  Texas,  626. 

2.  By  the  Act  of  April  12,  1892,  the  Legislature,  intending  in  the 
furtherance  of  ballot  reform  to  remedy  the  evils  of  corruption,  bribery, 
intimidation,  etc.,  then  prevailing  at  elections  in  large  cities,  adopted  the 
Australian  ballot  system,  the  leading  feature  of  which  is  a  provision  for 
absolute  and  compulsory  secrecy  of  the  ballot  and  the  prohibition  of  all 
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identifying  marks.  And  if,  under  tlie  construction  of  articles  28  and  81 
of  said  act,  there  should  remain  any  doubt  as  to  the  intention  of  the  Legis- 
lature to  repeal  articles  1694  and  1697,  if  at  any  time  applicable,  then  the 
well  known  and  recognized  policy  of  the  Australian  ballot  system,  which 
this  court  judicially  knows  it  was  the  purpose  of  the  Legislature  to  adopt 
in  the  Act  of  April  12,  1892,  should  have  the  force  of  those  **  positive 
and  express  words"  which  the  court  deems  necessary  to  justify  them  in 
declaring  that  the  Legislature  did  not  intend  that  the  ballots  should  be 
numbered.  Bryan  v.  Sundberg,  5  Texas,  424;  Rodgers  v.  Watrous,  8 
Texas,  62;  Camley  v.  Stanfield,  10  Texas,  549;  New  Jersey  S.  B.  Co.  v. 
Pleasanton,  8  Wall.,  478;  The  State  v.  Stoll,  84  U.  S.,  651 ;  Heath  v.  Wal- 
lace,  138  U.  S.,  573;  Wigmore  Austialian  Ballot,  pp.  3, 14,  15,  21,  27-49, 
192;  6  Am.  and  Eng.  EncycL  of  Law,  849,  note  1 ;  28  Cent.  L.  J.,  78,  153, 
205;  Parvin  v.  Winberg,  80  Am.  St  Eep.,  262;  Opinion  Judges,  21  Atl. 
Rep.,  962,  963;  The  People  v.  Pease,  27  N.  Y.,  81;  The  People  v.  Chilcott, 
16  Mich.,  283;  Williams  v.  Stein,  10  Am.  Rep.,  97;  Woodward  v.  Sarsons, 
44  L.  J.,293. 

3.  Again,  in  so  far  as  the  municipal  election  in  the  city  of  Dallas  is 
concerned,  as  contemplated  by  the  provisions  of  April  12,  1892,  we  do 
not  think  the  court  is  called  upon  to  search  for  any  express  repeal  of  arti- 
cles 1694  and  1697.  A  reference  to  the  legislative  policy  of  the  State  of 
Texas  referred  to  under  our  first  proposition  will  disclose  the  fact  that 
in  so  far  as  cities  and  towns  are  concerned,  these  regulations  of  the 
method  of  conducting  an  election  have  never  been  in  force  since  1875. 
If  it  was  the  intention  of  the  Constitution  of  1876  that  the  Legislature 
should  enact  laws  containing  such  regulations,  it  is  clear  that  the  Legis- 
lature has  never  obeyed  the  mandate;  and  in  so  far  as  the  regulations  of 
the  duties  of  officers  of  elections  are  concerned,  it  has  always  been  the 
legislative  policy  to  commit  the  same  to  the  respective  city  councils  of 
the  cities,  to  be  by  such  councils  provided  by  ordinance.  Rev.  Stats., 
art.  345;  McKinney  v.  O'Connor,  26  Texas,  5;  Millican  v.  Phillips,  63 
Texas,  390;  Fowler  v.  The  State,  68  Texas,  85;  Cool,  on  Const.  Lim.,  5 
ed.,  617,  618;  De  Berry  v.  Nicholson,  11  Am.  St.  Rep.,  771,  772;  Prince 
V.  Skilleen,  71  Me.,  361;  Hodge  v.  Linn,  100  III.,  405;  Attorney-Gen- 
eral V.  Common  Council,  18  Am.  St.  Rep.,  469;  1  Dill.,  sec.  197;  6  Am. 
and  Eng.  Encycl.  of  Law,  268;  Talcott  v.  Philbrick,  20  Atl.  Rep.,  438; 
Parvin  v.  Winberg,  30  Am.  St.  Rep.,  262;  The  State  v.  Hilmantel,  21 
Wis.,  566;  Bowers  v.  Smith,  20  S.  W.  Rep.,  101. 

4.  The  general  design  and  object  of  a  law  is  always  kept  in  view  and 
effectuated  by  the  courts,  even  if  it  be  necessary  in  so  doing  to  restrict 
the  force  of  subsidiary  provisions  which  otherwise  conflict  with  the  para- 
mount intent.  And  where  it  is  shown  that  an  irregularity  had  no  bear- 
ing upon  the  result  of  an  election  to  the  prejudice  of  contestant,  a  court 
will  not  set  aside  the  clearly  ascertained  will  of  the  electors,  even  though 
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such  irregularity  was  in  conflict  with  statutory  provisions  otherwise  man- 
datory. Fowler  v.  The  State,  68  Texas,  85;  De  Beriy  v.  Nicholson,  11 
Am.  St.  Rep.,  771;  Giddings  v.  Clark,  8  Cong.  Elec.  Cases,  91;  Prince  v. 
Skilleen,  71  Me.,  861;  Dill,  on  Mun.  Corp.,  sec.  167,  note  1;  Lanier  v» 
Gallatas,  18  La.  Ann.,  175;  Bowers  v.  Smith,  20  S.  W.  Rep.,  101. 

BROWN,  AssobiATE  Justice. — ^The  following  questions  of  law  were 
certified  to  this  court  by  the  Court  of  Civil  Appeals  for  the  Fifth  Supreme 
District: 

^^  First.  Is  an  agreed  statement  of  facts  upon  which  a  case  was  tried  in 
the  court  below,  and  which  the  court  embodied  in  its  judgment,  sufficient 
in  the  absence  of  a  statement  of  the  facts,  or  findings  of  fact  by  the  court, 
or  agreed  case  for  appeal  under  the  statute,  to  authorize  a.  re  vision  of  the 
judgment  upon  matters  growing  out  of  such  facts  P 

''  Second.  Is  the  statement  In  regard  to  the  1747  unnumbered  ballots,, 
as  contained  in  the  first  clause  of  the  said  agreement  set  forth,  a  sufll- 
ciently  certain  statement  of  the  facts  as  to  show  how  said  ballots  were  cast 
and  counted  as  to  authorize  this  court  to  revise  such  judgment  upon  the 
facts? 

*'  Third.  Is  it  necessary  under  the  Constitution  and  laws  of  Texas  and 
the  charter  of  the  city  of  Dallas,  as  set  forth  in  said  above  agi*eement, 
after  the  adoption  by  the  city  council  of  the  city  of  Dallas  of  the  Act  of 
April  12,  1892,  commonly  known  as  the  'Australian  ballot  system,'  that 
all  ballots  cast  in  an  election  in  said  city  for  city  officers  shall  be  num- 
bered; and  if  so,  is  such  requirement  directory  or  mandatory? 

*'  Fourth.  If  such  unnumbered  ballots  can  in  any  event  be  counted,  can 
this  be  done  by  the  court  in  the  absence  of  testimony  showing  the  bona 
fides  of  the  ballots?" 

To  the  first  question  we  answer,  that  the  agreed  statement  of  facts^ 
made  and  signed  by  the  counsel  and  parties  to  the  cause,  and  embodied 
in  the  judgment  of  the  court,  fully  authorizes  the  Court  of  Civil  Appeals 
to  review  that  judgment  upon  any  question  arising  upon  the  facts  therein 
stated. 

Article  1293,  Revised  Civil  Statutes,  is  as  follows:  "The  parties  may 
in  any  case  submit  the  matter  in  controversy  between  them  to  the  court 
upon  an  agreed  statement  of  facts,  made  out  and  signed  by  them  or  their 
counsel,  filed  with  the  clerk,  upon  which  judgment  shall  be  rendered  as- 
in  other  cases;  and  in  such  case  the  statement  so  agreed  to  and  signed 
and  certified  by  the  court  to  be  correct,  and  the  judgment  rendered 
thereon,  shall  constitute  the  record  of  the  cause." 

Incorporating  the  agreed  statement  of  facts  in  the  record  by  the  court 
is  as  much  an  approval  as  if  the  judge  had  made  a  certificate  under  the 
statute.     The  object  of  requiring  a  statement  of  facts  to  be  made  out,  i& 
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to  place  before  the  appellate  court  all  the  facts  upon  which  the  judgment 
was  rendered.  Article  1298  provides  the  manner  in  which  this  may  be 
done  before  the  trial  is  had.  The  law  was  substantially  complied  with 
by  the  agreement  made  and  the  incorporation  of  that  agreement  in  the 
record.    Fowler  v.  Simpson,  79  Texas,  617;  Hill  v.  Baylor,  23  Texas,  263. 

Article  1333,  Revised  Civil  Statutes,  provides  for  the  filing  by  the 
court  of  the  findings  of  fact  and  conclusions  of  law  or  a  special  verdict  by 
a  jury,  in  either  of  which  cases  an  appeal  may  be  taken  without  other 
statement  of  facts.  Article  1414,  Revised  Statutes,  permits  the  par- 
ties to  present  their  case  to  the  court  of  appeals  upon  an  agreed  statement 
of  the  facts  and  proceedings,  certified  to  by  the  court  after  trial.  In  each 
of  these  methods  the  same  result  is  reached  of  presenting  to  the  appellate 
court,  in  condensed  form,  the  material  facts  upon  which  the  judgment 
was  rendered.  In  Salinas  v.  Wright,  11  Texas,  578,  this  court  said: 
^'To  authorize  the  revision  of  a  judgment  on  the  merits,  a  formal  state- 
ment of  facts  is  not  essential  where  all  the  evidence  legally  and  conclu- 
sively appears  by  the  record."  In  that  case  the  facts  appeared  by  bill  of 
exceptions.  It  conclusively  appears  from  the  record  in  this  case  that  all 
the  evidence  which  was  introduced,  and  upon  which  judgment  was  ren- 
dered, is  embraced  in  the  agreement  signed  by  counsel  and  the  parties 
and  embodied  in  the  judgment  of  the  court. 

Second.  The  statement  contained  in  the  first  clause  of  the  agreement 
as  set  forth  is  sufficiently  explicit  to  enable  the  court  to  revise  the  judg- 
ment on  the  facts,  and  to  enter  judgment  in  accordance  with  the  agree- 
ment. If  there  was  any  doubt  arising  upon  the  language  of  the  agreement, 
it  refers  to  the  '*  first  amended  original  information,"  which  alleges,  that 
the  1747  ballots  were  unnumbered,  and  were  counted  and  included  in  the 
aggregate  of  the  vote;  tliat  if  they  had  not  been  so  counted,  relator  would 
have  received  a  plurality  of  all  votes  cast,  and  being  counted,  the  respond- 
ent received  such  plurality.  There  is  no  reason  why  the  parties  to  this 
character  of  proceeding  may  not  make  agreements  as  in  any  other  case. 
If  it  had  been  a  suit  for  land,  and  the  agreement  had  read,  ^'  If  the  court 
shall  hold  that  the  deed  from  A  to  B  is  valid  and  sufficient  to  pass  title 
to  the  land,  then  judgment  shall  be  entered  for  the  plaintiff;  but  if  the 
court  shall  hold  that  said  deed  is  invalid,  then  judgment  shall  be  entered 
for  the  defendant,"  no  question  would  be  made  of  the  sufficiency  of  the 
agreement  to  authorize  a  judgment  in  accordance  therewith. 
Third.    The  third  question  propounded  embraces  two  propositions: 

1.  Did  the  law  require  the  officers  conducting  the  election  in  the  city 
of  Dallas  to  number  the  ballots  of  the  electors,  in  compliance  with  article 
1694,  Revised  Statutes  ? 

2.  If  so,  could  the  officei'S  who  conducted  the  election  legally  count  the 
ballots  not  numbered,  and  can  the  court  sustain  the  counting  of  such  un- 
numbered ballots? 
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Articles  1694  and  1697  of  the  Revised  Statutes  were  in  force  in  the 
city  of  Dallas  at  the  time  of  the  election  in  question,  and  it  was  the  duty 
of  the  officers  holding  the  election  to  number  the  ballot  of  each  elector 
in  accordance  with  the  requirements  of  article  1694.  The  prohibition 
contained  in  article  1697  is  binding  upon  all  courts,  as  well  as  officers  of 
the  election.  The  law  is  mandatory,  and  can  not  be  disregarded.  If 
ballots  not  numbered  were  counted  in  such  election,  such  ballots  were 
illegal,  and  must  be  rejected  by  the  court  upon  an  examination  and  re- 
vision of  the  judgment  rendered. 

It  is  claimed  on  behalf  of  the  respondent,  that  the  law  of  April  12, 
1892,  entitled  *'An  act  to  provide  for  the  registration  of  all  voters  in  all 
cities  containing  a  population  of  ten  thousand  inhabitants  or  more,  and 
to  protect  the  purity  of  the  ballot  in  such  cities,  and  to  provide  penalties 
for  the  violation  of  the  same,"  prohibits  the  numbering  of  ballots  in  ac- 
cordance with  article  1694,  above  referred  to,  and  by  implication  repealed 
said  article.  The  following  language  of  said  act,  contained  in  the  twenty- 
eighth  section,  is  relied  upon  to  sustain  the  contention  upon  this  point: 
**Any  elector  or  any  one  who  shall,  contrary  to  the  provisions  of  this 
act,  place  any  mark  upon  or  do  anything  to  his  ballot  by  which  it  may 
afterward  be  identified  as  the  one  voted  by  any  particular  individual, 
upon  conviction  shall  be  punished,"  etc. 

By  the  Act  of  March  16,  1848,  the  officers  of  election  were  required  to 
**  write  and  number  the  name  of  each  voter;  ♦  *  ♦  one  of  the  man- 
agers shall  in  every  case,  at  the  time  of  receiving  the  ticket  or  ballot, 
write  upon  it  the  voter's  number  corresponding  with  the  clerk's  list; 
♦  *  *  no  ticket  not  thus  numbered  shall  be  counted  or  noticed  in 
counting  out  the  votes."  This  continued  to  be  the  law  in  Texas  until 
1870,  when  the  Twelfth  Legislature  enacted  a  statute  by  which  it  was 
provided,  that  one  of  the  judges  of  election  should  write  upon  each  ticket 
one  or  all  of  the  words  "State,"  '*  District,"  and  '*  Congress,"  accord- 
ing as  the  voter  might  be  entitled  to  cast  his  ballot  for  one  or  all  of  said 
offices.  It  was  made  a  penal  offense  for  any  officer  of  election  to  place 
any  other  mark  upon  any  ballot.     Laws  12th  Leg.,  sec.  19,  p.  131. 

An  election  for  members  of  Congress  was  held  in  the  State  in  1872, 
and  in  Brazos  County  the  ballots  were  numbered  as  under  the  law  of  1848. 
When  the  returns  were  to  be  made  up  and  certificate  of  election  given. 
Governor  Davis  excluded  from  the  estimate  the  vote  of  Brazos  County, 
because  the  ballots  were  numbered,  alleging  as  his  reason  that  the  num- 
bering of  the  ballots  operated  to  intimidate  votere.  Note  to  art.  6483, 
2  Pasch.  Dig.  Laws.  The  Thirteenth  Legislature,  which  assembled  in 
1873,  repealed  the  Act  of  1870  and  re-enacted  substantially  the  law  of 
1848  on  this  point. 

The  constitutional  convention  which  framed  the  Constitution  that  was 
adopted  in  1876  inserted  in  that  instrument  the  following  provision: 
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"  Section  4  [Article  6].  In  all  elections  by  the  people  the  vote  shall  be 
by  ballot,  and  the  Legislature  shall  provide  for  the  numbering  of  tickets, 
and  make  such  other  regulations  as  may  be  necessary  to  detect  and  punish 
fraud  and  preserve  the  purity  of  the  ballot  box;  but  no  law  shall  ever  be 
enacted  requiring  a  registration  of  voters  of  this  State  " 

Two  important  changes  had  been  made  in  the  manner  of  conducting 
elections  in  this  State;  the  registration  of  voters  was  required  and  the 
numbering  of  ballots  had  been  forbidden.  The  law  requiring  the  num- 
bering of  ballots  had  been  restored,  and  the  registration  law  had  been  re- 
pealed; but  to  make  sure  that  such  laws  should  not  be  again  enacted,  the 
section  quoted  was  framed  and  adopted  as  part  of  the  Constitution.  This 
section  of  the  Constitution  was  framed  and  adopted  in  view  of  the  recent 
changes  of  the  law  and  of  the  action  of  the  Governor  in  the  case  referred 
to.  The  language  is  such  as  to  manifest  the  purpose  to  declare  that  the 
numbering  of  ballots  was  not  calculated  to  intimidate  voters,  but  was  a 
means  necessary  to  ^'  detect  and  piinish  fraud  and  to  preserve  the  purity 
of  the  ballot  box.''  The  Legislature  which  assembled  in  1876,  the  first 
after  the  adoption  of  the  Constitution,  promptly  enacted  articles  1694  and 
1697  of  the  Revised  Statutes. 

When  section  4  of  article  6  of  the  Constitution  was  amended,  omitting 
the  prohibition  against  registration,  in  1891,  the  same  language  was  used, 
with  the  addition  of  the  permission  to  the  Legislature  to  enact  laws  for 
registration  of  voters  in  cities  of  10,000  population  or  more.  The  pur- 
pose to  have  the  ballots  numbered  was  again  expressed  and  commanded 
to  be  observed.  The  permission  given  to  provide  by  law  for  the  regis- 
tration of  voters  in  such  cities  as  had  the  requisite  population  was  in- 
tended as  an  additional  safeguard  against  fraud  in  elections. 

We  must  presume  that  the  laws  in  force  on  the  subject  of  numbering 
ballots  and  the  prohibition  as  to  counting  the  ballots  not  numbered  were 
in  the  minds  of  the  members  of  the  convention  and  the  Legislature  when 
these  provisions  were  framed,  and  the  laws  were  not  condemned,  but  ap- 
proved. 

We  can  not  presume  that  the  Legislature  in  enacting  the  law  of  April 
12,  1892,  intended  to  prohibit  the  doing  of  an  act  which  was  commanded 
by  the  Constitution  and  the  law  enacted  in  pursuance  thereof.  Nothing 
short  of  positive  and  unequivocal  words  could  be  so  construed. 

The  Legislature  did  not  intend,  in  passing  the  Act  of  April  12,  1892,  to 
prohibit  the  numbering  of  ballots  in  accordance  with  article  1694.  Sec- 
tion 28  of  that  act  does  not  justify  any  such  conclusion.  It  prohibits 
officers  and  others,  including  the  elector,  from  doing  certain  acts  before 
the  ballot  is  deposited,  and  was  intended  to  protect  the  ballot  from  marks 
which  would  enable  any  one,  without  looking  into  it,  to  tell  by  whom  it 
was  cast,  and  to  prevent  any  officer  of  the  election  to  tell  by  whom  it  was 
voted  without  comparison  to  the  poll  list.    For  example,  suppose  that  the 
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elector  or  other  person  should  place  upon  the  ballot  a  mark  so  that  the 
officer  of  the  election  or  other  person  looking  on  while  the  ballots  were 
being  counted  could  see  or  determine  by  whom  it  was  cast,  then  in  call- 
ing the  ballot  for  counting,  the  vote  of  such  person  could  be  exposed. 
The  object  was  to  prevent  the  elector  from  being  exposed  unlawfully. 

Looking  to  the  journals  of  both  houses  of  the  called  session  of  the 
Twenty-second  Legislature,  we  get  the  history  of  the  passage  of  this  law, 
which  throws  light  upon  the  intention  of  the  Legislature.  The  Senate 
passed  an  act  to  govern  all  elections,  framed  after  the  plan  of  the  "Aus- 
tralian" system,  in  which  was  embraced,  in  substance,  section  28  of  the 
law  under  consideration,  with  almost  the  same  language  as  that  upon 
which  the  appellee's  counsel  rely  to  sustain  their  contention.  In  other 
provisions  of  that  bill  were  the  direction  to  number  the  ballots,  as  re- 
quired  in  article  1694.  The  first  twenty-two  sections  of  the  law  of  April 
12,  1892,  constituted  the  latter  paii;  of  the  Senate  bill.  It  was  not  passed 
by  the  House.  The  House,  however,  passed  a  bill  to  provide  for  regis^ 
taring  votera  in  cities  of  ten  thousand  population  or  more,  being  the  first 
twenty-two  sections  of  the  Act  of  April  12,  which  went  to  the  Senate, 
and  there  the  last  sections  of  the  law  now  being  considered  were  added 
by  way  of  amendment,  almost  literally  taken  from  the  bill  passed  by  the 
Senate  and  sent  to  the  House.  The  language  used  in  the  Senate  bill  was 
in  substance,  **  any  elector  or  any  one  who  shall,  contrary  to  the  provis- 
ions of  this  act,  place  any  distinguishing  mark  upon  or  do  anything  to 
his  ballot  by  which  it  may  be  identified  as  the  one  voted  by  any  particu- 
lar individual,"  etc.  It  will  be  seen  that  the  difference  between  the  lan- 
guage quoted  and  that  in  the  law  as  it  passed  consists  in  omitting  the 
word  "  distinguishing  "  and  inserting  the  word  "  afterwards."  Any  mark 
by  which  a  ballot  could  be  identified  must  be  a  distinguishing  mark,  and 
such  identification  must  be  at  a  future  time,  that  is  aftenvards.  The  lan- 
guage in  each  means  the  same  thing.  The  words  "  contrary  to  the  pro- 
visions of  this  act"  referred  to  the  provisions  of  the  Senate  bill,  fiH>m 
which  the  section  was  taken  and  attached  to  the  House  bill,  and  was  in- 
tended to  except  from  the  prohibition  the  marks  authorized  by  that  bill, 
which  required  the  ballots  to  be  numbered.  We  think  that  this  explains 
the  language  upon  which  the  counsel  rely  for  the  support  of  the  proposi- 
tion that  it  forbids  numbering  the  ballots. 

The  Act  of  April  12  is  not  in  itself  a  complete  system  for  holding  elec- 
tions in  cities  of  ten  thousand  population.  It  does  not  provide  for  keep- 
ing any  poll  books  or  tally  sheets,  nor  for  making  returns  of  the  election, 
nor  for  counting  the  vote  and  preserving  the  ballots.  It  is  evidently  in- 
tended simply  as  additional  means  of  "  detecting  and  preventing  fraud, 
and  preserving  the  purity  of  the  ballot,"  which  any  such  city  may  apply 
if  five  hundred  of  its  citizens  petition  for  it.  It  does  not  apply  to  all 
cities  of  ten  thousand  population,  but  to  those  only  in  which  registration 
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may  be  ordered.  The  law  does  not  continue  beyond  the  election  for 
which  the  registration  is  ordered,  but  at  each  election  the  same  steps  must 
be  taken,  else  that  law  can  not  be  enforced.  If  at  the  next  election  in 
Dallas  for  municipal  officers  no  registration  should  be  demanded,  this  law 
would  not  be  in  force,  but  the  election  would  be  conducted  under  the 
general  law,  and  the  ballots  must  be  numbered;  the  result  of  which  would 
be  that  the  prohibition  of  numbering  claimed  to  be  expressed  in  the  act 
would  be  put  in  force  or  not  at  the  option  of  five  hundred  citizens  of 
that  city.  It  would  be  an  extraordinary  power  for  the  Legislature  to 
delegate  to  so  few  of  the  citizens,  to  suspend  the  operation  of  a  general 
law  of  the  State. 

The  right  to  petition  for  registration,  and  thereby  put  this  law  into 
effect  within  the  cities  having  the  requisite  population,  applies  to  elec- 
tions for  State,  county,  and  precinct  offices  as  well  as  to  those  for  my- 
nicipal  offices.  If  the  position  that  the  numbering  of  ballots  is  forbidden 
by  this  law  is  sound,  then  in  elections  for  State  and  county  offices  we 
would  have  the  general  law  in  force  in  all  precincts  in  Dallas  County 
outside  of  the  city,  and  the  ballots  numbered  in  them;  while  in  the  city 
no  number  could  be  placed  upon  them.  K  a  contest  should  occur,  and 
it  be  charged  that  persons  not  qualified  as  electors  were  permitted  to 
vote  at  a  precinct  outside  the  city,  the  ballots  could  be  inspected  and 
compared  with  the  poll  books  to  ascertain  for  which  candidate  the  illegal 
votes  were  cast.  If  the  contest  was  upon  the.  ground  that  such  persons 
voted  inside  the  city,  then  no  such  investigation  could  be  had,  for  the 
reason  that  without  the  numbers  the  ballots  of  the  illegal  voters  could 
not  be  identified;  and  thus  a  discrimination  would  exist  for  which  there 
can  be  no  sound  reason  given,  and  fraud  would  be  promoted  in  the  cities, 
rather  than  prevented. 

If  the  elections  for  State,  county,  and  municipal  officers  should  occur 
at  tbe  same  time,  and  the  law  of  April  12,  1892,  is  put  into  force  in  a 
city,  then  by  the  terms  of  section  24  of  said  act  '*  all  ballots  used  by  the 
Totersat  said  election  shall  be  furnished  by  the  officers  conducting  said  elec- 
tion, upon  which  shall  be  printed  the  names  of  all  candidates  for  State, 
county,  city,  or  precinct  offices  upon  one  ticket,"  etc.  The  general  law 
governing  elections  for  State,  county,  and  precinct  offices  requires  the 
ballot  to  be  numbered,  and  if  the  law  governing  election  for  municipal 
officers  forbids  such  numbering,  '^  with  the  names  of  each  upon  the  same 
ticket,"  what  can  be  done  ?  If  not  numbered,  so  far  as  the  State,  county, 
and  precinct  election  is  concerned,  they  can  not  be  counted;  and  if  num- 
bered, under  the  contention  of  appellee,  so  far  as  municipal  officers  is 
concerned,  tbe  officer  placing  the  number  thereon  is  liable  to  a  heavy 
penalty. 

These  embarrassing  consequences  serve  to  show  more  clearly  that  the 
construction  sought  to  be  placed  upon  the  law  is  not  a  correct  interpre- 
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tation  of  it.  No  Legislature  would  have  enacted  a  law  involving  elec- 
tions in  such  complications  and  introducing  such  discriminations  between 
citizens  of  different  localities  as  to  the  exercise  of  a  right  equally  sacred 
to  all.  It  was  believed  that  there  was  a  necessity  in  cities,  that  did  not 
exist  in  towns  and  country  precincts,  for  additional  means  of  protecting 
the  voter  from  undue  influence,  and  to  preserve  the  ballot  from  the  cor- 
rupting influence  of  fraud,  and  for  this  purpose  the  law  was  enacted. 

It  is  claimed  that  the  Legislature  has  no  power  to  enact  any  law  by 
which  the  elector  may  be  deprived  of  the  benefit  of  his  ballot  without 
fault  on  his  part.  The  right  of  suffrage  is  conferred  by  the  Constitution, 
and  is  not  one  of  the  natural  and  inalienable  rights  which  are  excepted 
out  of  the  powers  of  government.  The  elector  takes  the  right  subject  to 
limitations  imposed  by  the  Constitution,  and  such  limitations  as  the  Legis- 
lature may  impose,  not  inconsistent  with  the  fundamental  law.  While 
the  right  to  vote  is  a  valuable  right,  which  should  be  duly  guarded,  the 
public  has  a  right  that  the  ballot  should  be  protected  from  fraud,  and 
this  right  in  the  public  is  paramount  to  the  individual  right  of  the  citizen 
to  cast  his  vote.  When  necessary  to  preserve  the  right  of  the  public  in 
a  pure  ballot,  the  right  of  a  citizen  to  have  his  ballot  counted  must  yield 
to  the  needs  of  the  public  good;  as  in  many  other  instances  the  private 
right  must  be  subservient  to  public  necessity.  But  no  elector  is  here 
claiming  the  right  to  have  any  one  or  all  of  the  unnumbered  ballots 
counted;  and  if  it  were  so,  no  one  of  them  could  enforce  it,  because  the 
ballot  of  no  elector  who  cast  one  of  those  not  numbered  could  be  identi- 
fied. In  form  this  is  a  proceeding  in  the  name  of  the  State,  but  in  fact 
it  is  a  contest  between  two  opposing  candidates  for  the  possession  of  an 
oflSce.  The  exercise  of  the  functions  of  that  ofi9ce  is  a  right  which  be- 
longs, under  the  Constitution  and  laws,  to  that  one  who  was  legally 
elected,  and  the  right  should  be  determined  according  to  the  rules  pre- 
scribed by  law. 

Articles  1694  and  1697,  Revised  Civil  Statutes,  were  enacted  in  pursu- 
ance of  the  commands  of  section  4,  article  6,  of  the  Constitution  of  this 
State.  It  was  for  the  Legislature  to  determine  the  necessity,  and  the 
courts  can  not  disregard  the  law.  It  is  consistent  with  the  constitutional 
requirement  that  the  ballots  be  numbered,  and  is  perhaps  the  only  means 
by  which  fraud  perpetrated  by  persons  voting  who  ai'e  not  qualified  elect- 
or could  be  effectually  punished;  thus  depriving  the  promoter  of  the 
fraud  of  its  fruits.  It  may  be  that  in  some  Instances  the  failure  to  num- 
ber might  occur  by  reason  of  a  misunderstanding  of  the  law,  or  from 
negligence  in  the  officer,  and  the  voter  might  be  deprived  of  the  benefit 
of  his  ballot  without  his  fault;  but  the  Constitution  has  declared  that  it 
is  one  of  the  means  to  be  adopted  by  the  Legislature  to  detect,  prevent, 
and  punish  fraud.   The  Legislature  has  so  enacted,  and  it  must  be  obej-ed. 

It  is  unnecessary  to  discuss  the  difference  between  directory  and  manda- 
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tory  statutes.  The  law  commands  that  the  number  shall  be  written  on 
the  ballot,  and  forbids  those  not  numbered  to  be  counted.  Taking  the 
two  articles  together,  and  especially  in  connection  with  section  4,  article 
6,  of  the  Constitution,  there  can  be  no  doubt  that  they  are  mandatory. 
'•A  clause  is  directory  when  the  provision  contains  mere  matter  of  direc- 
tion and  no  more ;  but  not  so  when  they  are  followed  by  words  of  posi- 
tive prohibition."  Bladen  v.  Philadelphia,  60  Pa.  St.,  466;  Pearce  v. 
Morris,  2  Ad.  <fe  EL,  96.  Prohibitory  words  can  rarely  if  ever  be  direc- 
tory. There  is  but  one  way  to  obey  the  command  ^''tJiou  akalt  Jiot^'* 
which  is  to  abstain  altogether  from  doing  the  act  forbidden. 

The  answer  to  the  third  question  renders  it  unnecessary  to  answer  the 
fourth. 

Delivered  November  16,  1893. 
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Manufacturing  Company  et  al.  ^  '^® 

No.  23. 

1.  Corporatioiis  Under  General  Incorporation  Law. 

Corporations  organized  under  the  general  laws  of  the  State  have  no 
powers  other  than  such  as  are  given  by  the  laws  of  the  State  regulating 
such  incorporations;  embracing  powers,  although  not  expressly  given, 
that  are  necessary  to  the  exercise  of  those  that  are 149 

2.  Same— Limitations  Upon  Corporate  Powers. 

The  proposition  that  a  corporation  created  under  the  general  incorpora- 
tion laws  of  this  State  may  do  any  act  in  reference  to  its  property 
which  a  natural  person  may  do  with  his  own,  is  expressly  negatived 
by  the  statute.  The  purpose  for  which  formed,  article  567,  must  be 
stated  in  charter.  Funds  can  not  be  used  for  any  other  purpose,  arti- 
cle 589.  Power  is  given  to  purchase,  etc.,  such  real  and  personal  estate 
as  the  purposes  of  the  corporation  shall  require,  article  575.  This 
power  to  buy.  sell.  etc..  seems  to  exist  only  as  required  to  carry  on  the 
business  or  purpose  of  the  corporation.  In  this  we  do  not  find  a  grant 
of  power  tx)  an  insolvent  corporation,  having  ceased  operations,  to  con- 
vey to  preferred  creditors 151 

8.  Genercd  Incorporation  Law— Contracts. 

The  statute,  article  575.  prescribes  that  corporations  have  power  *'  to  en- 
ter into  any  obligations  or  contracts  essential  to  the  transaction  of  its 
authorized  business.'"  This  restricts  the  power  to  contract  to  tlie  busi- 
ness authorized  in  the  charters.  And  when  that  business  ceases  with- 
out intent  by  the  corporation  to  resume,  the  business  no  longer  exists, 
nor  the  right  to  contract  therein 152 

4«  Authorized  Business— Cessation  of  it. 

That  business  was  authorized  which  its  charter  stated  it  was  formed  to 
pursue.  Business  is  synonymous  with  employment,  and  when  that 
ceases,  with  no  intent  that  it  be  resumed,  the  business  no  longer  ex- 
isted    153 
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5.  Same^BorrowinfiT  Money,  eto. 

Article  577,  authorizing  the  borrowing  of  money  and  securing  same,  evi- 
dently refers  only  to  a  corporation  doing  business 154 

6.  Insolvency  of  Corporation. 

The  mere  insolvency  of  a  corporation,  followed  by  a  cessation  of  business 
with  no  intent  to  resume,  will  not  operate  what  is  technically  known 
as  dissolution;  but  it  has  been  held  in  many  cases,  with  much  reason, 
that  such  condition  of  affairs  will  confer  on  creditors  practically  the 
same  rights  as  they  would  have  under  a  technical  dissolution 155 

7.  Same— Trust— Trustees. 

Article  606  establishes  the  proposition  that  a  trusteeship  exists  In  every 
dissolution  to  which  it  is  applicable;  and  this  fixes  upon  the  property 
a  trust  primarily  for  payment  of  debts.  It  would  seem  that  such  trust 
relation  would  result  from  insolvency  and  cessation  of  the  business.  155, 163 

8.  Statutes  Discussed. 

Bevised  Statutes  (Sayles'  edition),  article  1461,  on  receivers;  articles 
3460,  3461,  limited  partnerships;  and  article  6li,  on  assignments,  dis- 
cussed    156 

9.  Assets  of  Insolvent  and  Suspended  Corporation. 

The  assets  of  an  insolvent  corporation  which  has  ceased  to  carry  on  busi- 
ness, and  does  not  intend  to  resume,  is  a  fund  from  which  all  creditors 
not  secured  by  valid  liens  existing  before  the  condition  was  fixed,  have 
the  right  to  be  paid  on  terms  of  perfect  equality 158 

10.  Same. 

The  right  of  an  insolvent  corporation,  having  ceased  operating  in  its 
business,  to  prefer  its  creditors,  is  not  expressly  given  by  statute,  and 
it  can  not  be  implied,  for  it  is  not  necessary  to  the  accomplishment  of 
any  purpose  for  which  such  corporation  maybe  created 162 

11.  Same. 

A  private  tiading  corporation  chartered  July,  1884,  under  the  general 
law,  having  become  insolvent,  ceased  to  carry  on  its  business,  without 
any  intention  of  resuming  the  enterprise,  has  no  power  to  prefer  cred- 
itors by  mortgage  or  otherwise.  Such  condition,  under  the  recog- 
nized rules  of  equity,  conferred  upon  every  unsecured  creditor  the 
right  to  a  ratable  share  of  the  proceeds  of  aU  the  assets  of  the  corpo- 
ration lawfully  existing  when  the  condition  arose 166 

Certified  Questions  from  Court  of  Civil  Appeals  for  Second  District, 
in  an  appeal  from  Lamar  County. 

Maxey^  Lightfoot  &  Denton  and  Dudley  &  Moore,  for  appellants. — 1.  A 
private  business  corporation,  when  not  restrained  by  statute,  has  the  same 
power  to  execute  a  mortgage  as  an  individual,  and  if  insolvent  may,  in 
good  faith,  execute  a  valid  mortgage  with  preferences.  Rev.  Stats. ,  arts. 
575,577,3128,3140;  Shropshirev.  Behrens,  77  Texas,  275;  Lewy  v.  Fischl, 
65  Texas,  320;  Fagan  <fe  Osgood  v.  Ice  Machine  Co.,  65  Texas,  33 1 ;  Ellis  v. 
Valentine,  65  Texas,  548;  Wagon  Co.  v.  Tidball,  59  Texas,  291;  Savings 
Bank  v.  Sachtlebcn,  67  Texas,  425;  Canal  Co.  v.  Valette,  21  How.,  424; 
Hotel  Co.  V.  Wade,  97  U.  S.,  13;  Oil  Co.  v.  Marbury,  91  U.  S.,  587; 
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Upton  V.  Tribilcock,  91  U.  S.,  45;  Jones  v.  Guaranty  Co.,  101  U.  S.,  625; 
Brasher  v.  West,  7  Pet.,  614;  Graham  v.  Railway,  102  U.  S.,  160;  96  U.  S., 
258;  Pyles  v.  Furniture  Co.,  2  S.  E.  Rep.,  909;  Warfield  v.  Marshall,  72 
Iowa,  666;  Garrett  v.  Plow  Co.,  70  Iowa,  697;  Sargeant  v.  Webster,  54 
Mass.,  497;  Ins.  Co.  v.  Page,  66  Am.  Dec.,  165;  Bank  v.  Whittle,  78  Va., 
737;  Gould  y.  Railway,  52  Fed.  Rep.,  680;  Allis  v.  Jones  et  al.,  45  Fed. 
Rep.,  148;  Fogg  v.  Blair,  138  U.  S.,  724;  Pond  v.  Farmington,  130  Ma«s.» 
170;  Hopse  v.  Car  Co.,  50  N.  W.  Rep.,  1117;  The  State  v.  Bank,  26  Am. 
Dec.,  561;  Railway  v.  Glenn,  28  Md.,  287;  Catlen  y.  Bank,  6  Conn.,  283; 
Smith  V.  Skeary,  47  Conn.,  54;  De  Ruyter  Trustees, 3  Barb.  Ch.,  125;  Hax- 
ton  V.  Bishop,  3  Wend.,  13;  Coats  v.  Dorenel,  94  N.  Y.,  178;  Warner  v. 
Mower,  1 1  Vt.,  385;  20  Vt.,  444;  Flint  v.  Clinton,  12  N.  H. ,  431 ;  Dana  v. 
Bank,  5  W.  &  S.,  223;  Oil  Co.  v.  Oil  Co.,  66  Pa.  St.,  375;  Ex  Parte  Con- 
way,  4  Ark.,  304;  Ringoe  v.  Biscol,  13  Ark.,  563,  575;  Hopkins  v.  Galla- 
tin, 4  Humph.,  403;  Arthur  y.  Commercial,  17  Miss.,  394;  Richnold  y. 
Hotel  Co.,  106  111.,  439;  2  Dayy  (Mich.),  530;  Chew  y.  Ellingwood,  86 
Mo. ,  273 ;  Foster  y.  Mullanphy ,  92  Mo.,  79 ;  Wilkins  y.  Bourle,  7  Atl.  Rep., 
514;  Vail  y.  Jamison,  7  Atl.  Rep.,  520;  McCallis  y.  Walton,  37  Ga.,  611; 
Tripp  y.  Bank,  41  Minn.,  400;  Rubber  Co.  y.  Falley,  30  Fed.  Rep.,  808; 
Lippinoott  y.  Carriage  Co.,  25  Fed.  Rep.,  577;  Jones  y.  Bank,  10  Colo., 
464;  Milroy  y.  Eager,  30  Fed.  Rep.,  544;  White  y.  Pettis,  30  Fed.  Rep., 
864;  Fitch  y.  Lewiston,  5  N.  E.  Rep.,  862;  1  Jones  on  Mort.,  sees.  102, 124, 
134;  Jones  on  Chat.  Mort.,  sec.  51;  Wait  on  Insoly.  Corp.,  sees.  87,  162, 
653, 654;  2  Mora,  on  Corp.,  sees.  802,  803;  Ang.  &  Ames  on  Corp.,  sees. 
187,  191 ;  Burr,  on  Ass.,  84;  Cool,  on  Const.  Lim.,  167,  168;  1  Story  F^. 
Jur.,  sec.  370;  2  Kent  Com.,  11  ed.,  382,  sec.  33, 532,  sec.  29;  2  Water,  on 
Coi-p.,  658,  sec.  345;  Boone  on  Corp.,  204;  4  Am.  and  Eng.  Encycl.  of  Law, 
220,  notes  1,4;  Wait  on  Fraud.  Con. ,  sees.  1 19, 139 ;  1  Laws.  Rights,  Rem., 
and  Prac.,  sec.  384,  note,  and  authorities  cited. 

2.  A  priyate  corporation  in  this  State  is  authorized  by  statute  to  exe- 
cute a  mortgage;  and  there  being  no  exception  in  the  statute,  the  courts 
can  not  legally  engraft  one,  but  corporations  haye  the  same  right  as  in- 
diyiduals  to  execute  mortgages  preferring  their  creditors.  Rey.  Stats., 
art.  575,  8ubdiy.4. 

All  modem  text  writers  lay  down  the  doctrine  clearly  and  emphatically 
as  firmly  established,  eyen  though  some  of  them  say  that  they  regard  the 
rule  as  an  inequitable  one.  Wait,  Morawitz,  Brown,  Waterman,  Angel 
A  Taylor,  Cooley,  Kent,  and  Storey,  without  a  single  break  in  the  line, 
say  that  unless  changed  by  statute,  the  doctrine  is  established.  Wait  says: 
*^  Cases  may  be  cited  upholding  the  right  of  a  corporation,  unrestricted 
by  statute,  to  make  a  preferential  assignment.  The  rule  is  quite  firmly 
established."  Wait  on  Insoly.  Corp.,  141,  sec.  162.  Again  he  says: 
*'  The  right  of  a  failing  debtor  to  prefer  one  creditor  to  another  in  the 
Vol.  LXXXVI.  Sup.— 10 
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distribution  of  his  property,  while  it  has  often  been  regretted,  is  recog- 
nized, both  in  courts  of  law  and  equity.  A  corporation  possesses  in  this 
respect  the  same  right  as  an  individual."     Id.,  599,  sec.  654. 

Mr.  Morawitz  is  equally  as  strong  in  asserting  the  legal  right  of  a  cor- 
poration to  make  preferences,  and  in  his  strictures  against  the  injustice  of 
the  rule,  he  applies  it  to  individuals  as  well  as  corporations.  Mora.,  sees. 
802,  803. 

Mr.  Kent  says:  '*A  corporate  body,  as  well  as  a  private  individual, 
when  in  failing  circumstances,  and  unable  to  redeem  its  paper,  may,  with- 
out any  statute  provisions,  and  upon  general  principles  of  equity,  assign 
its  {ft*operty  to  a  trustee,  in  trust,  to  collect  its  debts  and  distribute  as  di- 
rected. It  has  unlimited  power  over  its  property  to  pay  its  debts.  A 
corporation  may  also,  like  an  individual,  give  preferences  among  creditors^ 
when  honestly  and  fairly  intended  and  done."  2  Kent  Com.,  11  ed.,  382; 
Whitehall  v.  Warner,  20  Vt.,  425. 

We  need  not  quote  from  the  other  text  writera,  but  it  is  enough  to  say 
that  these  great  writers,  who  have  examined  the  question  from  every 
standpoint,  lay  down  the  doctrine  as  fully  established,  unless  changed  by 
statute. 

In  the  decisions  of  the  Supreme  Court  of  the  United  States,  unless  from 
some  one  of  the  States  which  had  regulated  it  by  statute,  and  in  which 
case  the  court  was  bound  by  the  rule  of  decision  in  such  State,  the  right  of 
a  corporation  to  prefer  its  creditors  has  been  fully  recognized.  In  the  case 
of  White  Water  Valley  Canal  Company  v.  Valette,  21  Howard,  424,  which 
was  a  case  from  Indiana,  the  court  says:  *'  It  is  well  settled  that  a  cor- 
poration, without  special  authority,  may  dispose  of  land,  goods,  and 
chattels,  or  of  any  interest  in  the  same,  as  it  may  deem  expedient,  and 
in  the  course  of  their  legitimate  business  may  make  a  bond,  moi*tgage, 
note,  or  draft;  and  also  may  make  composition  with  creditors,  or  an  assign- 
ment for  their  benefit,  with  preferences,  except  where  restrained  by  law." 
Quoting  Partridge  v.  Badger,  25  Bai*b.,  146;  Barry  v.  Merchants  Ex.  Co., 
1  Sandf.  Ch.,  280;  Burr  v.  Phoenix,  14  Barb.,  358;  Dahn  v.  Bank,  5 
Wen.  &  S.,  223;  Frazier  v.  Wilcox,  4  Cobb,  517;  Bank  v.  Hath,  5  B. 
Mon.,  423;  The  State  v-  Bank,  6  G.  &  J.,  323;  Pierce  v.  Emery,  32  N. 
H.,  486;  Hotel  Co.  v.  Wade,  97  U.  S.,  13;  also,  see  Oil  Co.  v.  Marbury, 
91  U.  S.,  587. 

In  the  case  of  Jones  v.  Guaranty  and  Indemnity  Company,  101  United 
States,  625,  Justice  Swayne  says,  in  a  case  where  the  creditor  was  not 
only  the  owner  of  most  of  the  stock,  but  president  of  the  corporation: 
"At  the  common  law  every  private  corporation  had,  as  incident  to  its  ex- 
istence, the  power  to  acquire,  hold,  and  convey  real  estate^  except  so  far 
as  restrained  by  its  charter  or  by  act  of  parliament.  This  comprehensive 
capacity  included  also  personal  effects  of  every  kind.  The  jus  disponendi 
was  without  limit  or  qualification.     It  extended  to  mortgages  given  to 
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secure  the  payment  of  debts.  ♦  ♦  ♦  It  is  believed  tliey  are  held  valid 
throughout  the  United  States,  except  where  forbidden  by  the  local  law." 
Id.,  626,  626. 

The  common  law  prevails  in  Texas,  unless  where  changed  by  statute, 
and  upon  this  question  it  has  not  been  changed.  Our  statutes  give  to 
corporations  the  right  to  mortgage  their  propei*ty,  and  no  exception  is 
made  of  insolvent  corporations.  The  courts  can  not  afford  to  engraft  an 
exception  where  none  is  made  by  law. 

3.  Where  suit  is  brought  by  creditors  in  equity  to  set  aside  a  mort- 
gage and  interfere  with  the  arrangement  voluntarily  made  by  the  debtor 
to  secure  a  portion  of  his  creditors,  such  suit  can  not  be  maintained,  un- 
less it  be  shown  that  such  plaintiffs  have  a  valid  lien,  or  have  reduced  their 
claims  to  judgment,  and  have  failed  to  collect  the  same  under  execu- 
tion. Casaday  v.  Anderson,  53  Texas,  537;  Blum  v.  Goldman,  66  Texas, 
622;  Duck  v.  Peeler,  74  Texas,  268;  Sewing  Machine  Co.  v.  Atkeson, 
75  Texas;  330;  Wiggins  v.  Armstrong,  2  Johns.  Ch.,  144;  Brinkerhoff  v. 
Brown,  5  Johns.  Ch.,  661;  Spader  v.  Davis,  5  Johns.  Ch.,  280;  Taylor  v. 
Barker,  111  U.  S.,  110;  Public  Works  v.  Columbia  College,  17  Wall., 
521;  Jones  v.  Green,  1  Wall.,  332;  McMurtry  v.  Masonic  Temple  Co., 
5  S.  W.  Rep.,  570;  Wait  on  Insolv.  Corp.,  sees.  34,  86,  157,  ch.  4;  Wait 
on  Fraud.  Con.  and  Cred.  Bills,  sec.  75,  note,  and  authorities  cited;  Burr, 
on  Ass.,  746,  sec.  503,  note  3. 

Hale  &  Hale,  T.  S,  Hill,  Boas  &  ScoU,  H.  D.  McDonald,  and  Park,  Ownhy 
A  DaUey,  for  appellees. — 1.  An  insolvent  private  corporation,  when  it 
ceases  to  carry  on  its  business,  with  no  intention  to  continue  its  legitimate 
business,  and  not  having 'the  ability  to  do  so,  can  not  pledge  its  assets  or 
make  a  valid  mortgage,  preferring  a  portion  of  its  creditors  to  the  exclu- 
sion  of  the  other  creditors,  but  in  such  case  its  assets  are  a  trust  fund  held 
by  it  for  the  payment  of  its  creditoi-s,  ratably;  and  such  creditors  have 
an  equitable  lien  on  the  assets  to  secure  such  ratable  payment,  and  its  di- 
rectors are  then  trustees  for  the  creditors.  Rev.  Stats.,  art.  606;  Bank  v. 
Investment  Co.,  74  Texas,  486;  Bank  v.  Emery,  78  Texas,  505;  Lang  v. 
Daugherty,  74  Texas,  231;  Scale  v.  Baker,  70  Texas,  291;  Canning  Co. 
V.  Eraser,  17  S.  W.  Rep.,  27;  Sawyer  v.  Hoag,  17  Wall.,  610,  620;  San- 
ger V.  Upton,  91  U.  S.,  56;  Upton  v.  Tribilcock,  91  U.  S.,  45;  County 
of  Morgan  v.  Allen,  103  U.  S.,  508,  509;  Barings  v.  Dabney,  19  Wall., 
10;  Richardson  v.  Green,  133  U.  S.,  44;  Railway  v.  Ham,  114  U.  S.,  587, 
594;  Graham  v.  Railway,  102  U.  S.,  148,  161;  2  Mora,  on  Corp.,  sees. 
787,  803,  861-863;  Wait  on  Insolv.  Corp.,  sees.  142,  144,  146;  Cook  on 
Stockh.  and  Corp.,  sec.  661;  Ang.  &  Ames  on  Corp.,  sec.  600;  1  Pome.  Eq., 
sec.  410;  Tayl.  on  Corp.,  sees.  668,  669;  1  Jones  on  Liens,  sees.  84-86; 
Thomp.  on  Lia.  of  Stockh.,  sec.  267;  Woolen  Mills  Co.  v.  Kampe,  38  Mo. 
App.,  229;  The  State  v.  Brockman,  33  Mo.  App.,  131;  Rouse  v.  Bank, 
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46  Ohio,  493;  Olney  v.  Land  Co.,  16  R.  L,  597;  Haywood  v.  Lumber  Co., 
64  Wis.,  639;  Roan  v.  Winn,  19  Am.  and  Eng.  Corp.  Cases,  102;  Wil- 
liams  V.  Jones,  23  Mo.,  132;  Marr  v.  Bank,  4  Colo.,  471;  Eppright  v. 
Nickerson,  78  Mo.,  490;  Chew  v.  Ellingwood,  86  Mo.,  260;  Hightower 
V.  Mustian,  8  Ga.,  506;  Foster  v.  Mill  Co.,  92  Mo.,  79;  Beach  y.  Miller, 
19  Am.  and  Eng.  Corp.  Cases,  93;  Bonton  v.  Dement,  19  Am.  and  Eng. 
Corp.  Cases,  311;  Powers  v.  Paper  Co. ,  8  Am.  and  Eng.  Corp.  Cases,  269 ; 
Tumbull  V.  Lumber  Co.,  8  Am.  and  Eng.  Corp.  Cases,  257;  Hopkins  v. 
Johnson,  90  Pa.  St.,  69;  McDonald  v.  Ins.  Co.,  26  Am.  and  Eng.  Corp. 
Cases,  261. 

2.  Insolvent  corporations  which  have  ceased  to  do  business  in  this 
State,  or  anywhere  else,  except  where  allowed  to  do  so  by  statu);e,  and 
which  have  no  intention  nor  the  ability  to  go  on  and  carry  out  the  ob- 
jects of  their  creation,  have  no  right  to  execute  mortgages  preferring 
their  creditore  having  no  lien  on  their  assets;  but  in  such  cases  the  cred- 
itors have  a  lien  in  equity,  and  the  assets  are  in  such  case  a  ti*nst  fund 
for  the  payment  of  the  debts  ratably,  and  its  directors  or  managers  are 
trustees  for  the  creditors,  and  hold  the  assets  for  that  purpose.  Canning 
Co.  V.  Eraser,  17  S.  W.  Rep.,  27,  28;  County  of  Morgan  v.  Allen,  103 
U.  S.,  508,  509;  1  Jones  on  Liens,  sees.  84-86. 

3.  Creditors  of  an  insolvent  corporation  which  has  ceased  to  carry  on 
the  business  for  which  it  was  created,  have  a  right  in  equity  to  file  a 
creditor's  bill  to  arrest  an  illegal  or  fraudulent  transfer  of  its  assets,  and 
to  recover  them  from  whomsoever  they  may  be  found  in  possession  of, 
without  first  having  reduced  their  claims  to  judgment,  and  in  such  case 
they  have  a  lien  in  equity  on  the  assets,  and  can  follow  them  and  take 
them,  unless  they  have  passed  into  the  hands  of  an  innocent  purchaser 
for  a  valuable  consideration  without  notice.  Woolen  Mill  Co.  v.  Kampe, 
38  Mo.  App.,  229,  and  authorities;  Story's  Eq.,  sees.  827,  835,  851;  Li- 
nes V.  Lansing,  7  Paige,  583. 

4.  When  the  creditors  of  an  insolvent  corporation,  by  general  credit- 
ors' bill,  seek  to  set  aside  a  mortgage  or  deed  of  trust  in  which  it  at- 
tempts to  convey  all  its  assets  to  preferred  creditors,  and  the  bill  seeks 
to  set  it  aside  on  the  ground  of  fraud  which  renders  it  a  nullity,  and  the 
creditors  filing  the  bill  claim  nothing  under  or  by  virtue  of  the  instru- 
ment, the  assignee  or  trustee  in  such  instrument  is  competent  and  is  au- 
thorized to  represent  all  the  preferred  creditors  in  sustaining  the  con- 
veyance, and  in  such  case  it  is  not  necessary  to  make  any  or  all  of  the 
beneficiaries  parties  defendant.  Railway  v.  Butler,  56  Texas,  509;  Perry 
on  Trusts,  sec.  594;  Pome,  on  Remedial  Rights  and  Rem.,  sees.  268,  357, 
358,  361,  362;  Wakeman  v.  Grover,  4  Paige  Ch.,  32,  33;  Rogera  v.  Rog- 
ers, 3  Paige  Ch.,  379;  Preston  v.  Carter,  80  Texas,  388;  Harrison  v. 
Stewart,  93  U.  S.,  155. 

5.  An  insolvent  corporation,  when  it  intends  to  immediately  cease  to 
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do  business  or  further  carry  out  the  objects  of  its  creation,  has  no  right 
to  convey  all  its  assets  to  a  trustee,  giving  preference  to  a  portion  of  its 
creditors,  nor  can  it  thus  prefer  its  members  and  stockholders.  2  Mora, 
on  Corp.,  sees.  861,  863;  Thomp.  on  Lia.  of  8tockh.,sec.  267;  Bank  v. 
Emery,  78  Texas,  498;  McDonald  v.  Ins.  Co.,  26  Am.  and  £ng.  Corp. 
Cases,  261;  19  Johns.,  456;  8  Cow.,  887;  70  Ala.,  120. 

STAYTON,  Chief  Justice. — ^The  questions  submitted  by  the  Court  of 
Civil  Appeals  for  decision  are: 

"1.  Whether  or  not  a  preferential  deed  of  trust  executed  by  a  private 
trading  corporation  (chartered  in  July,  1884,  under  general  law),  after 
it  has  become  insolvent,  and  consequently  ceased  to  carry  on  its  business, 
without  any  intention  of  resuming  the  entei'prise,  is  ¥oid  as  against  the 
unsecured  creditors  of  such  corporation  ? 

'^2.  If  a  private  corporation,  under  such  circumstances,  has  the  same 
power  to  prefer  its  creditors  as  an  individual,  whether  such  preferential 
deed  is  void  in  law  because  of  the  fact  that  the  stockholders,  directors, 
and  other  offioera  of  the  corporation  who  execute  it  in  the  name  of  the 
corporation  are  liable  as  sui*eties  and  endorsers  on  the  preferred  claims  ?" 

Both  questions  present  a  case  in  which,  on  account  of  insolvency,  the 
corporation  had  ceased  to  carry  on  business  and  had  no  intention  at  any 
time  to  resume,  when  the  instrument  was  executed  through  which  prefer- 
ence was  intended  to  be  given.  The  corporation  was  one  having  no  pow- 
ers other  than  such  as  are  given  by  the  laws  of  this  State  regulating  in- 
ccM^ration  under  the  general  law,  which,  of  course,  will  embrace  powers, 
although  not  expressly  given,  that  are  necessary  to  the  exercise  of  those 
which  are. 

It  is  contended,  however,  that  such  corporations  have  all  the  powers 
to  give  preferences  which  a  person  has,  so  long  as  the  corporate  existence 
continues,  unless  such  power  is  denied  by  the  common  law  or  by  the  stat- 
utes of  this  State;  and  in  support  of  this  proposition  reference  is  made  to 
the  opinion  in  case  of  Riche  v.  Ashbury  Railway  CaiTiage  Company,  9 
L.  R.  Exch.,  268,  in  which  the  court  was  considering  the  powers  con- 
ferred on  corporations  created  under  special  acts  of  parliament. 

In  the  course  of  the  opinion,  referring  to  the  case  of  Sutton's  Hospital, 
10  Coke,  30,  it  was  said,  that  was  ^^  an  express  authority;  that  at  common 
law  it  is  an  incident  to  a  corporation  to  use  its  common  seal  for  the  pur- 
pose of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  pei*son  might  deal  with 
his  own.  And  further,  that  an  attempt  to  forbid  this  on  the  part  of  the 
king,  even  by  express  negative  words,  does  not  bind  the  law.  *  *  * 
I  take  it  that  the  true  rule  of  law  is,  that  a  corporation,  at  common  law, 
has,  as  an  incident  given  by  law,  the  same  power  to  contract,  and  sub- 
ject to  the  same  restrictions,  that  a  natural  person  has." 
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The  question  involved  in  that  case  was,  whether  a  certain  transaction 
was  ultra  vires,  and  its  solution  depended  on  the  question  whether  cor- 
porations incorporated  under  the  general  law  had  the  same  powers  as  what 
may  be  termed  common  law  corporations. 

On  appeal  to  the  House  of  Lords  it  was  held,  that  a  company  created  a 
corporation  under  the  general  law  providing  for  voluntary  incorporation 
was  not  a  corporation  possessed  of  inherent  common  law  rights,  but  was 
limited  to  the  powers  properly  embraced  under  the  law  in  the  memorandum 
of  association.   Railway  Carriage  Co.  v.  Riche,  7  £ng.  and  Irish  App.,  658. 

The  English  acts  regulating  incorporation,  as  do  the  acts  in  force  in  this 
State  on  that  subject,  prescribe  the  powera  corporations  organized  under 
them  may  exercise,  and  it  ought  to  be  deemed  settled  law  that  they  have 
only  such  powers  «s  the  acts  under  which  they  are  created  confer  upon 
them.  Attorney-General  v.  Great  Northern  Railway,  1  Drew  <fe  Smale 
Chan.,  164;  Eversfield  v.  Railway,  3  De  G.  <fe  J.,  285;  Railway  v.  Steam- 
boat Co.,  107  U.  S.,  100;  Thomas  v.  Railway,  101  U.  S.,  81. 

In  case  last  cited  it  was  contended,  as  in  this,  that  a  corporation,  created 
as  suggested  in  the  questions  submitted,  may  do  any  act  not  expressly  or 
impliedly  prohibited  by  its  charter,  as  might  corporations  at  common  law; 
but  in  reply  to  this  it  was  said:  ^^  We  do  not  concur  in  this  proposition. 
We  take  the  general  doctrine  to  be  in  this  country,  though  there  may  be 
exceptional  cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such,  and  such  only, 
as  those  statutes  confer.  Conceding  the  rule  applicable  to  all  statutes, 
that  what  is  fairly  implied  is  as  much  granted  as  what  is  expi*e8sed,  it  re- 
mains that  the  charter  of  a  corporation  is  the  measure  of  its  powers,  and 
that  the  enumeration  of  these  powers  implies  the  exclusion  of  all  others." 

In  Head  v.  Insurance  Company,  2  Cranch,  127,  it  was  said:  '*An  in- 
dividual has  an  original  capacity  to  contract  and  bind  himself  in  such 
manner  as  he  pleases.  ♦  ♦  ♦  But  with  those  bodies  which  have  only 
a  legal  existence,  it  is  otherwise.  The  act  of  incorporation  is  to  them  an 
enabling  act;  it  gives  them  all  the  power  they  possess;  it  enables  them  to 
contract.*  * 

In  Davis  v.  Railway,  131  Massachusetts,  259,  it  was  said,  that  a  cor- 
poration ^ Ms  not  vested  with  all  the  capacities  of  a  natural  person,  or  of 
an  ordinary  partnership,  but  with  such  only  as  its  charter  confers;"  and 
it  may  be  doubted  if  the  English  decisions  assert  any  other  rule,  except 
as  to  corporations  existing  by  prescription,  whose  existence,  as  well  as 
powers,  must  be  determined  by  long  and  uninterrupted  exercise  of  cor- 
porate franchises.  If  the  power  thus  used  be  for  sufficient  length  of  time 
as  unrestricted  in  business  as  is  that  of  a  natural  person,  the  same  reason 
exists  for  presuming  that  a  grant  of  such  power  was  at  some  remote  pe- 
riod made,  as  for  presuming  the  existence  of  a  grant  of  corporate  fran- 
chise from  its  exercise  for  a  great  number  of  years. 
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It  is  probably  true  that  English  courts,  in  speaking  of  '*  corporations 
by  the  common  law,"  refer  only  to  those  that  have  exercised  corporate 
powers  from  time  immemorial ;  and  it  may  be  safely  assumed  that  no  mere 
trading  corporation  was  ever  thus  classified. 

Although  requested  to  do  so,  if  possible,  counsel  have  been  unable  to 
furnish  any  decision  by  an  English  court,  except  the  one  before  referred 
to,  which,  as  we  have  seen,  was  expressly  overruled,  in  which  it  was  held 
that  a  corporation  created  under  the  acts  of  Parliament  regulating  the 
formation  and  business  of  companies  with  corporate  powers,  had  any  such 
powers  as  are  here  claimed  for  trading  corporations  created  under  the 
general  laws  of  this  State;  and  in  view  of  the  learning  and  industry  of 
counsel  we  feel  authorized  to  conclude  that  no  such  decision  exists. 

Whether  such  transactions  as  are  set  out  in  the  questions  propounded 
are  consistent  with  rules  recognized  by  courts  of  law,  as  well  as  by  courts 
of  equity,  and  by  them  enforced  for  the  preservation  of  rights  and  re- 
dress of  wrongs,  will  be  considered  hereafter. 

The  broad  proposition  that  a  corporation  created  under  the  general 
laws  of  this  State  may  do  any  act  in  reference  to  its  property  which  a 
natural  person  may  do  with  his,  is  expressly  negatived  by  the  statute. 

The  memorandum  of  association,  termed  by  the  statute  the  *'  charter," 
is  required  to  state  *^  the  purpose  for  which  it  is  formed."  Rev.  Stats., 
art  567. 

This  requirement  is  not  solely  that  evidence  may  be  thus  furnished 
that  the  company  is  one  intending  to  pursue  a  business  for  which  the 
statute  permits  incorporation,  but  is  also  intended  for  the  protection  of 
those  who  may  become  stockholders  or  creditors;  who  are  entitled  to 
know  in  what  business  the  corporation  may  engage,  for  without  this  they 
can  not  know  the  extent  of  its  powers  nor  the  hazards  to  which  they  may 
be  legally  exposed. 

The  statute  further  provides,  that  ^*  no  corporation  created  under  the 
provisions  of  this  title  shall  employ  its  stock,  means,  assets,  or  other 
property,  directly  or  indirectly,  for  any  other  purpose  whatever  than 
to  accomplish  the  object  of  its  creation."     Rev.  Stats.,  art.  589. 

The  objects  of  its  creation  are  none  other  than  such  as  are  named  in 
the  charter.  A  natural  person  may  make  any  disposition  of  his  property 
not  forbidden  by  law,  and  may  make  any  contract  lawful  within  itself; 
but  under  the  plain  terms  of  the  statute  referred  to  a  private  corporation 
has  no  such  power. 

The  statute  enumerates  the  powers  of  private  corporations  existing  un- 
der it,  and  they  will  be  here  noticed. 

It  declares  that  they  shall  have  power  "  to  hold,  purchase,  sell,  mort- 
gage, or  otherwise  convey  such  real  and  personal  estate  as  the  purposes 
of  the  corporation  shall  require;  and  also  to  take,  hold,  and  convey 
such  other  property,  real,  personal  or  mixed,  as  shall  be  requisite  for  such 
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corporation  to  acquire  in  order  to  obtain  or  secure  the  payment  of  any 
indebtedness  or  liability  due  or  belonging  to  the  corporation."  Rev. 
Stats.,  art.  575. 

No  such  restrictions  upon  the  power  of  natural  persons  to  acquire,  hold^ 
or  dispose  of  property  exists,  and  the  manifest  purpose  of  this  statute  was 
not  so  much  to  confer  power  on  such  corporations  to  hold,  purchase,  sell, 
or  mortgage  property  necessary  for  the  proper  transaction  of  the  business 
named  in  the  charter,  as  to  restrict  the  power  of  corporations  to  hold,  buy, 
sell,  or  mortgage,  subject  to  one  exception,  to  such  property  as  may  be 
reasonably  necessary  to  the  legitimate  business  of  the  particular  corpor- 
ation; for  without  such  an  express  grant  of  power  the  incorporation  of  a 
company,  without  authority  to  carry  on  a  specified  business,  would  carry 
with  it  power  to  hold,  purchase,  sell,  mortgage,  or  otherwise  convey 
property'  necessary  to  that  business. 

Power  to  hold,  purchase,  and  sell  property  would  be  absolutely  neces* 
sary  to  the  business  of  any  trading  corporation,  and  power,  through 
mortgage  or  like  conveyance,  to  acquire  means  with  which  to  purchase 
property  necessary  to  carry  on  the  business  would  also  exist. 

It  will  be  observed  that  the  powers  mentioned  in  the  statute  are  author- 
ized to  be  exercised  in  relation  to  such  property  '*  as  the  purposes  of  the 
corporation  shall  require; "  and  they  are  all  powers  ordinarily  necessary 
to  be  exercised  while  a  business  is  in  active  operation  with  a  view  to  ob- 
tain the  results  contemplated  when  a  corporation  is  created;  and  the 
exercise  of  some  of  them,  as  the  powers  to  hold  and  to  purchase  such 
property  as  the  business  of  the  corporation  may  require,  would  be  neces- 
sary or  permissible,  looking  to  the  rights  of  stockholders  and  creditors^ 
only  when  the  business  was  being  carried  on. 

If  a  corporation  be  created  with  power  to  manufacture  cotton  or  woolen 
goods,  its  power  to  buy  and  hold  raw  material  while  the  business  was  car- 
ried on  would  be  clear;  but  suppose  such  a  corporation  to  become  insol- 
vent, and  on  that  account  to  cease  business,  with  intent  never  to  resume 
it,  would  it  be  contended  that  it  had  power  to  buy  and  hold  wool  or  cot- 
ton for  purposes  of  speculation  ?    The  statute  answers  the  question. 

Some  of  the  powers  mentioned,  however,  may  be  as  advantageously 
used  in  winding  up  the  affairs  of  a  corporation  as  in  carrying  it  on;  and 
those  are  the  powers  to  sell,  mortgage,  and  otherwise  convey;  but  it  must 
be  kept  in  mind  that  the  exercise  of  these  powers,  if  we  look  alone  to  the 
statute  under  consideration  as  their  source,  is  authorized  only  in  refer- 
ence to  such  property  *^ as  the  purposes  of  the  corporation  require"  to 
be  sold,  mortgaged,  or  otherwise  conveyed. 

If  these  powers  stood  alone,  it  ought  to  be  held  that  they  might  be  ex- 
ercised whenever  necessary  or  advantageous  to  sell,  mortgage,  or  other- 
wise convey,  as  in  winding  up  the  affairs  of  a  private  corporation;  but 
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standing  in  connection,  as  they  do,  witii  powers  relating  to  the  same  prop- 
erty which  can  be  exercised  upon  such  property  only  when  it  is  necessary 
to  carry  on  the  corporate  business  then  continuing,  it  may  be  doubted  if 
the  statute  under  consideration  has  any  application  to  the  winding  up  of 
the  afifairs  of  an  insolvent  corporation  that  has  ceased  to  do  business. 

If  by  the  word  "  purposes"  be  meant  the  business  or  occupation,  in  all 
its  phases,  which  the  corporation  by  its  charter  is  empowered  to  pursue, 
as  is  meant  by  the  word  ''  purpose  "  in  that  part  of  the  statute  requiring 
*'  the  purpose  for  which  it  is  formed  "  to  be  stated  in  the  charter,  then  it 
is  evident  that  the  statute  has  application  only  to  powers  to  be  used  while 
the  business  for  which  the  corporation  was  given  existence  is  carried  on. 

The  power  of  a  trading  corporation  to  sell  or  to  mortgage  property  to 
raise  money  to  pay  its  debts  during  its  active  life  or  after  it  has  become 
insolvent  and  ceased  business,  is  not  controverted;  but  that  is  not  the  im- 
mediate question  under  consideration,  for  the  pi*e3ent  inquiry  is,  does  the 
statute  now  under  consideration,  as  claimed,  expressly  or  by  necessary 
implication,  confer  on  a  corporation  circumstanced  as  was  the  hardware 
company,  power  to  make  the  conveyance  in  question. 

If  such  a  power  existed,  we  are  of  opinion  that  it  must  be  found  else- 
where. 

The  statute  further  provides,  that  private  corporations  have  power  *^  to 
enter  into  any  obligation  or  contract  essential  to  the  transaction  of  its 
authorized  business."     Rev.  Stats.,  art.  575. 

This  statute  must  be  considered  in  connection  with  the  one  just  passed 
from,  and  with  any  other  relating  to  the  powers  of  private  corporations, 
in  order  to  understand  and  arrive  at  the  legislative  intent. 

It  will  be  observed  that  this  statute  empowers  such  corporations  to 
enter  into  any  contract  or  obligation  whatever,  with  only  one  restriction, 
which  is,  that  the  contract  or  obligation  must  be  essential  to  the  transaction 
of  the  corporcUton's  authorized  business. 

What  was  the  authorized  business  of  the  private  corporation  making 
the  conveyance  in  question  ?    • 

That  business  was  authorized  which  its  charter  stated  it  was  formed  to 
pursue. 

What  was  that  business ?  ''  Business"  is  defined  to  be  ** That  which 
busies,  or  that  which  occupies  the  time,  attention,  or  labor  of  one  as  his 
principal  concern,  whether  for  a  longer  or  shorter  time;  employment; 
occupation."  Webster.  ''* Business'  is  a  word  of  large  signification, 
and  denotes  the  employment  or  occupation  in  which  a  person  is  engaged 
to  procure  a  living."     Goddard  v.  Chaffee,  2  Allen,  895. 

"  It  is  the  synonym  of  employment,  signifying  that  which  occupies  the 
time,  attention,  and  labor  of  men  for  the  purpose  of  a  livelihood  or 
profit"     Martin  v.  The  State,  59  Ala.,  36. 
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The  corporation  making  the  conveyance  in  question  was  a  private 
trading  corporation,  the  business  of  which  consisted  in  buying  and  selling 
for  profit  in  the  ordinary  course  of  mercantile  business. 

That  was  its  husineaB^  within  the  meaning  of  the  statute,  and  when 
that  ceased  without  intent  to  resume,  the  business  no  longer  existed,  and 
no  contract  thereafter  made  could  be  essential  to  the  transaction  of — the 
doing  of — that  business. 

The  mere  act  of  paying  or  securing  an  indebtedness  can  never  become 
a  business. 

This  statute  is  broader  than  that  before  noticed,  and  evidently  was  in- 
tended to  apply  only  to  such  contracts  and  obligations  as  it  might  become 
necessary  to  assume  or  make  in  carrying  on  the  business  for  which  incor- 
poration was  given. 

One  applies,  in  terms,  to  power  over  property  necessary  to  be  held  or 
purchased  to  carry  on  the  corporate  business,  and  to  property  necessary 
to  sell,  mortgage,  or  otherwise  convey  for  a  like  purpose;  while  the  other 
applies  to  every  kind  of  obligation  or  contract  necessary  to  be  made  or 
assumed  because  essential  to  the  transaction  of  its  authorized  business. 

The  statute  further  provides,  that  ^'Corporations  shall  have  power  to 
borrow  money  on  the  credit  of  the  corporation,  not  exceeding  its  author- 
ized capital  stock,  and  may  execute  bonds  or  promissory  notes  therefor, 
and  may  pledge  the  property  and  income  of  the  corporation.' '  Rev.  Stats., 
art.  577. 

Was  it  by  this  statute  intended  to  confer  power  on  a  corporation  to 
borrow  money  and  encumber  its  property  to  secui*e  its  payment,  when  the 
corporation,  because  of  insolvency,  had  ceased  to  do  business,  with  intent 
not  to  resume  ? 

The  limitation  on  the  sum  to  be  borrowed,  evidently  based  upon  the 
presumed  ability  to  pay  to  that  extent,  and  the  fact  that  the  pledging  of 
the  income  is  authorized,  would  seem  to  forbid  the  belief  that  a  corpora- 
tion so  circumstanced  was  contemplated  by  the  act,  for  such  a  corporation 
would  have  no  income  to  pledge. 

These  are  all  the  provisions  of  the  statute  affecting  the  powers  of  private 
corporations,  and  it  certainly  is  true  that  they  do  not  confer  upon  them, 
in  reference  to  corporate  property,  that  unrestricted  power  a  natural  per- 
son has  over  his  own. 

No  parts  of  the  acts  of  the  Legislature  affecting  private  corporations  car- 
ried into  the  Revised  Statutes  or  subsequently  enacted,  except  chapter  5, 
title  20,  Revised  Statutes,  seem  to  have  application  to  the  winding  up  of 
the  business  of  an  insolvent  corporation  after  it  has  ceased  to  do  business, 
with  intent  not  to  resume;  nor  do  they  undertake  to  declare  the  rights  of 
creditors  under  such  circumstances;  but  do  seem  to  apply  only  to  the 
creation,  organization,  powers,  general  management,  and  like  matters 
looking  to  the  right  to  carry  on  and  the  active  transaction  of  the  business 
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for  which  incorporation  \b  giren  in  the  particular  instance;  and  for  this 
reason  such  parts  of  the  statute  can  not  be  looked  to  in  order  to  deter- 
mine the  rights  of  creditors  or  the  powers  that  may  be  exercised  by  the 
corporation  under  such  cii'cumstancs.e 

Such  rights  and  powers  must  be  determined  by  the  general  principles 
of  law  applicable  to  the  conditions,  if  they  be  not  controlled  by  statute. 

Among  other  things,  chapter  5,  title  20,  Revised  Statutes,  provides, 
that  "  Upon  the  dissolution  of  any  corporation  already  created  by  or 
under  the  laws  of  this  State,  unless  a  receiver  is  appointed  by  some  court 
of  competent  authority,  the  president  and  directors,  or  managei*s  of  the 
afEairs  of  the  corporation  at  the  time  of  its  dissolution,  by  whatever  name 
tiiey  may  be  known  in  law,  shall  be  trustees  of  the  creditors  and  stock- 
holders of  such  corporation,  with  full  power  to  settle  the  affairs,  collect 
the  outstanding  debts,  and  divide  the  money  and  other  property  among 
the  stockholders,  after  paying  the  debts  due  and  owing  by  such  corpora- 
tion at  the  time  of  its  dissolution,  as  far  as  such  money  and  property  will 
enable  them;  and  for  this  purpose  they  may  maintain  or  defend  any 
judicial  proceeding."     Rev.  Stats.,  art.  606. 

These  trustees  are  made  responsible  to  creditors  and  stockholders  to 
the  extent  of  property  and  effects  that  shall  have  come  into  their  hands. 
Rev.  Stats.,  art.  607. 

By  ^*  dissolution,"  as  here  used,  is  meant  that  result  which  follows  the 
expiration  of  time  limited  by  its  charter,  or  the  result  of  a  judgment  of 
a  court  of  competent  jurisdiction  declaring  the  dissolution.  Rev.  Stats., 
art  604. 

The  mere  insolvency  of  a  corporation  followed  by  cessation  of  busi- 
oess,  with  no  intent  to  resume,  will  not  operate  what  is  technically  known 
as  dissolution;  but  it  has  been  held  in  many  cases,  with  much  reason, 
that  such  condition  of  affairs  will  confer  on  creditors  practically  the  same 
rights  as  would  they  have  under  technical  dissolution.  Slee  v.  Bloom, 
19  Johns.,  456;  Briggs  v.  Penniman,  8  Cow.,  387;  Bank  v.  Ibbotson,  24 
Wend.,  478;  Carey  v.  Railway,  5  Iowa,  357;  Moore  v.  Whitcomb,  48 
Mo.,  543;  Savings  Association  v.  Kellog,  52  Mo.,  588. 

Article  606,  Revised  Statutes,  establishes  the  proposition,  that  a  trus- 
teeship exists  in  any  case  of  dissolution  to  which  it  is  applicable,  and 
this  necessarily  fixes  upon  the  property  a  trust  primarily  for  the  payment 
of  debts;  and  we  see  no  good  reason,  so  far  as  creditors  are  concerned, 
why  the  facts  shown  to  exist  by  the  certificate  before  us  should  not  be 
given  the  full  effect  technical  dissolution  would  have. 

If,  however,  that  article  is  to  be  limited  in  its  ^operation,  it  indicates 
^e  legislative  policy  in  such  cases. 

This  is  illustrated  by  other  legislation.  Whenever  a  sale  is  made  of 
the  roadbed,  track,  franchise,  and  chartered  powers  and  privileges  of  a 
railway  corporation,  unless  a  receiver  be  appointed,  the  directors  or  man- 
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agers  are  made  trustees  for  the  creditors  and  stockholders  of  the  sold-out 
company,  with  full  power  to  administer  the  unsold  estate,  first  for  the 
benefit  of  creditors,  and  to  them  are  responsible  to  the  extent  of  property 
received.  Rev.  Stats.,  art.  4264.  When  there  is  a  trustee  clothed  with 
such  power  over  property,  a  trust  strictly  exists  which  the  cestui  que  trust 
may  enforce. 

This  is  an  instance  of  a  trust  on  corporate  property  in  behalf  of  cred- 
itOL*s,  when  there  has  been  no  dissolution  of  the  corporation,  and  this  is 
simply  because  the  property  is  no  longer  used  or  intended  to  be  used  for 
the  corporate  purposes  for  which  it  was  originally  acquired. 

While  the  general  rule  is  that  the  insolvency  of  a  corporation  will  not 
authorize  the  appointment  of  a  receiver  at  the  suit  of  a  creditor  so  long 
as  it  is  honestly  carrying  out  the  business  for  which  it  was  incorporated, 
still  such  appointment  may  be  made  if  the  creditor's  right  is  imperilled 
by  a  threatened  misappropriation  of  assets;  and  this  is  upon  the  ground 
that  the  corporate  property  is  a  trust  fund  to  which  the  creditor  has  the 
right  to  look  for  payment  of  the  debt  due  him. 

By  a  recent  statute  the  appointment  of  a  receiver  is  authorized  when  a 
corporation  is  insolvent  or  in  imminent  danger  of  insolvency,  as  when  it 
has  been  dissolved.     Sayles'  Civ.  Stats.,  art.  1461. 

Without  considering  whether  there  may  be  implied  limitations  to  this 
statutory  rule,  it  illustrates  the  fact  that  in  this  State  mere  insolvency 
of  a  corporation  has  been  made  a  ground  for  the  appointment  of  a  re- 
ceiver, doubtless  for  the  purpose  of  enforcing  claims  against  the  corporate 
property  in  behalf  of  creditors,  which  could  not  be  thus  enforced  without 
recognition  of  the  fact  that  the  property  is,  at  least  in  a  limited  sense,  a 
trust  fund  to  which  creditors  have  the  right  to  resort. 

A  limited  partnership,  under  the  statutes  of  this  State,  in  a  respect  ma- 
terial to  the  question  before  us  in  this  case,  is  very  similar  to  a  corpora- 
tion. 

The  special  partner  is  liable  for  debts  of  the  partnership  only  to  the  ex- 
tent of  the  fund  contributed  by  him  to  the  partnership,  as  is  the  stock- 
holder in  a  corporation  liable  only  to  the  extent  of  his  stock  subscription; 
but  the  Legislature  of  this  State,  recognizing  that  all  creditors  of  such  a 
partnership  have  equal  claim  upon  the  assets  of  such  a  firm  when  insol- 
vent or  in  contemplation  of  insolvency,  has  declared,  that  "  any  sale,  as- 
signment, or  transfer  of  any  ppoperty  or  effects  of  the  partnership  when 
insolvent  or  in  oomtemplation  of  insolvency,  or  after  or  in  contemplation 
of  insolvency  of  any  partner,  with  the  intent  of  giving  a  preference  to 
any  creditor  of  such  partnership  or  insolvent  partner  over  other  creditors 
of  such  partnership,  and  every  judgment  confessed,  lien  created,  or  se- 
curity given  by  any  such  partnership  under  the  like  circumstances  and 
with  like  intent,  shall  be  void  as  against  the  creditors  of  such  partner- 
ship."    Sayles'  Civ.  Stats. ,  art.  3460. 
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This  statute  simply  gives  legislative  sanction  to  the  proposition,  often 
asserted  and  sometimes  denied  in  cases  of  insolvent  corporations,  that 
when  there  is  no  personal  liability  for  a  debt,  and  the  creditor  most  look 
to  a  fund  such  as  the  capital  of  a  corporation,  that  such  fund  is  a  trust 
fund,  if  the  corporation  is  insolvent  and  has  ceased  business,  to  which  the 
creditor  may  revert  on  terms  of  equality  with  other  creditors  who  acquired 
no  lien  prior  to  the  time  the  trust  character  attached. 

This  statute  makes  a  broad  application  of  that  rule,  even  where  there 
is  a  personal  liability  on  the  part  of  the  general  pai'tners,  on  the  ground 
that  as  to  the  special  partner  there  is  no  personal  liability. 

The  succeeding  article  denies  the  right  even  of  the  general  or  special 
partner,  under  such  circumstances,  to  make  any  sale,  assignment,  or  other 
transfer  of  or  to  create  any  lien  on  property  of  the  general  or  special 
partner,  with  intent  to  give  a  creditor  of  himself  or  of  the  partnership  a 
preference  over  the  other  partnership  creditors.  Sayles'  Civ.  Stats.,  art. 
3461. 

Under  the  statutes  in  force  in  this  State,  if  an  insolvent  corporation,  in 
contemplation  of  an  assignment  under  the  statute,  with  intent  to  give 
preference  to  one  creditor,  should  convey  to  him  property  of  the  corpo- 
ration, this  would  be  invalid  as  to  other  creditors,  and  the  property  would 
pass  to  the  assignee  under  a  subsequent  assignment  for  the  benefit  of  all 
creditors,  unless  the  person  so  taking  took  under  circumstances  that  would 
constitute  him  a  bona  fide  purchaser,  which  could  not  well  be  if  the  cor- 
poration was  insolvent  and  was  known  to  have  ceased  business  on  that 
account;  for  such  knowledge  of  itself  would  seem  sufficient  to  put  the 
purchaser  on  inquiry.     Sayles'  Civ.  Stats.,  art  61i. 

This  statute  further  illustrates  the  fact  that  the  proi>erty  of  an  insolvent 
corporation  is  deemed  in  this  State  a  trust  fund,  and  emphasizes  the  right 
of  all  of  its  creditors  to  equality  in  distribution  of  its  assets,  as  against 
all  other  creditors  who  had  not  acquired  superior  right  prior  to  known 
insolvency. 

In  the  application  of  principles  illustrated  by  this  statute,  ought  the 
fact  that  the  insolvent  corporation  subsequently  made  no  general  assign- 
ment, and  made,  in  effect,  only  mortgages  conveying  all  of  its  property, 
as  from  the  papers  certified  by  the  Court  of  Civil  Appeals  appears  to  have 
been  the  case,  to  affect  the  rights  of  the  parties  ? 

The  mortgages,  if  sustained,  would  give  preferences  as  fully  as  would 
abeolute  conveyances,  and  all  of  the  corporate  property,  if  not  more  than 
aaflBcient  to  pay  the  preferred  claims,  would  pass  from  the  corporation  as 
fully  as  would  it  by  subsequent  assignment. 

These  statutes  have  been  referred  to  not  because  any  of  them,  in  terms, 
declare  the  law  applicable  to  the  questions  propounded,  but  because  they 
indicate  the  trend  of  legislation  on  some  essential  matters  involved  in  the 
questions,  and  tend  to  support  the  proposition,  through  analogies,  that 
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the  assets  of  an  insolvent  corporation,  which  has  ceased  to  carry  on  busi- 
ness and  does  not  intend  to  resume,  is  a  fund  from  which  all  creditors, 
not  secured  by  valid  liens  existing  before  the  condition  was  fixed,  have 
the  right  to  be  paid  on  terms  of  perfect  equality. 

If  such  a  fund  be  a  trust  fund,  then  the  assets  of  a  corporation  so  cir- 
cumstanced are  trust  funds,  and  those  whose  rights  and  duty  it  is  to  ad- 
miniBter  such  a  fund  are  trustees. 

We  have  seen  that  such  corporations  as  the  hardware  company  in 
England  and  in  this  State  have  not  the  same  powers  in  reference  to 
property  owned  by  them  for  corporate  purposes  as  have  natural  persons, 
and  that  in  this  State  there  is  no  statute,  expressly  or  by  necessary  im- 
plication, conferring  on  such  corporations  power  to  make  preferential 
mortgages  or  like  conveyances  when  in  condition  assumed  in  the  ques- 
tions propounded;  and  the  question  arises  whether,  under  the  general 
principles  of  law  and  equity  applicable  to  such  a  condition,  such  a  power 
exists. 

No  English  decision  has  been  furnished  in  which  the  questions  in- 
volved arose  or  were  discussed;  and  it  is  probably  true  that  the  laws  of 
that  country,  in  regard  to  insolvent  corporations  and  persons,  have  been 
such  for  three  centuries  past  that  no  claim  would  be  made  in  the  courts 
of  that  country  that  such  conveyances  as  the  questions  submitted  refer 
to  were  valid  against  other  creditors. 

We  take  it  for  gi*anted  that  all  English  courts,  under  the  laws  of  that 
country,  would  hold  all  such  attempted  preferences  unauthorized  and  il- 
legal when  made  by  an  insolvent  corporation  circumstanced  as  was  the 
hardware  company,  and  therefore  seek  no  further  for  authority  from  that 
source. 

It  would  be  a  useless  consumption  of  time  to  review  the  many  Ameri- 
can decisions  bearing  on  the  questions  submitted;  for  it  must  be  con- 
ceded that  they  are  clearly  in  conflict,  and  that  on  each  side  of  the  ques- 
tion may  be  found  many  decisions  made  by  courts  eminent  for  learning 
and  conservatism;  but  reference  will  be  made  to  a  sufficient  number  on 
each  side  of  the  question  to  show  the  grounds  on  which  these  conflicting 
decisions  rest. 

Catlin  V.  Eagle  Bank,  6  Connecticut,  238,  is  a  leading  case,  and  is  un- 
derstood to  rest  on  substantially  the  same  facts  presented  in  first  question 
certified,  except  that  it  does  not  appear  that  there  was  no  intention  to  re- 
sume the  corporate  business. 

While  conceding  that  such  corporations  derive  their  powers  solely  from 
their  charters,  it  was  assumed  tliat  an  insolvent  corporation  which  had 
ceased  to  do  business  had  the  same  power  in  the  management  and  disposi- 
tion of  its  property  as  had  natural  persons,  and  that  for  this  reason  the 
officers  of  such  corporation  might  prefer  creditors. 

It  was  further  held,  that  under  such  circumstances  no  trust  relation  ex- 
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isted  between  tliig  managing  officei*s  of  the  corporation  and  creditors,  and 
that  no  trust  attached  to  the  property  of  the  iosolvent  corporation  in  be- 
half of  creditors. 

In  Dana  v.  Bank,  5  W.  &  S.,  22S,  preference  was  given  to  named  cred- 
itors through  conveyance  of  property  in  ti'ust  to  be  sold  for  their  benefit, 
when  the  corportion  was  insolvent;  but  it  does  not  appear  that  this  was 
done  after  the  incorporation  had  ceased  to  do  business,  or  that  this  made 
cessation  of  business  necessary,  nor  that  this  was  contemplated. 

The  court  held,  that  under  the  principles  of  common  law  such  corpor- 
ations had  certain  powers  enumerated,  and  power  to  do  all  other  acts  that 
a  natural  person  had,  unless  restrained  by  its  charter  or  some  other  act. 

In  the  course  of  the  opinion  it  was  said:  '^Although  there  are  some 
restrictions  placed  on  the  bank  by  the  act  establishing  it,  yet  it  can  not 
be  pretended,  or  at  most  can  not  be  shown,  that  the  bank,  or  its  presi- 
dent and  directors,  are  either  expressly  or  impliedly  restrained  from  giv- 
ing, directly  or  indirectly,  preference  to  some  of  its  creditors  over  others. 
And  not  being  restrained  in  this  respect  by  this  or  any  other  act,  it  must 
be  deemed  to  have  the  same  power  to  make  a  distinction  between  its 
creditors,  and  to  give  preferences  to  some  of  them  over  others,  that  any 
natural  person  has.'* 

In  Wilkinson  v.  Bauerle,  41  New  Jersey  Equity,  636,  it  appeared  that 
the  directors  of  a  corporation  transferred  all  of  its  assets  to  one  of  its  di- 
rectors after  it  became  insolvent.  The  sale  was  made  to  give  preference, 
and  this  by  other  creditors  was  claimed  to  be  illegal  as  to  them ;  but  the 
court  said:  "  The  correctness  of  this  view  and  the  success  of  the  conten- 
tion now  made,  depend  upon  the  legislation  now  in  force  respecting  this 
subject.  For  if  there  be  no  legislative  prohibition  against  the  transfer  of 
corporate  property,  or  its  use  in  preferring  creditors  after  insolvency ,  no 
reason  can  be  given  why  such  transactions  should  be  invadidated  which 
would  not  also  invalidate  the  like  transactions  of  individuals." 

It  was  held  in  that  case,  however,  as  the  purchaser  was  a  director  who 
took  part  in  the  transaction,  that  it  was  incumbent  on  him  to  show  that 
he  paid  fair  value  for  the  property,  or  otherwise  he  should  be  held  re- 
sponsible for  the  difference  between  that  and  the  price  paid. 

In  Pyles  v.  Furniture  Company,  30  West  Virginia,  123,  it  was  held, 
that  an  insolvent  corporation,  having  ceased  to  do  business,  has  the  same 
power  as  an  insolvent  individual  to  prefer  a  creditor  in  a  general  assign- 
ment of  all  its  property  for  the  payment  of  its  debts;  but  it  seems  this 
decision  was  controlled  by  a  statute,  but  for  which  the  court  would  have 
held  otherwise,  as  is  shown  in  the  opinion  as  well  as  by  the  cases  of  Lamb 
V.  Laughlin,  25  West  Virginia,  800,  and  Lamb  v.  Cecil,  28  West  Virginia, 
653. 

In  Warfield,  Howell  <fe  Co.  v.  The  Marshall  County  Canning  Company, 
72  Iowa,  670,  it  is  said,  speaking  in  a  case  in  which  the  effect  of  a  mort- 
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gage  to  directors  was  to  defeat  the  claims  of  other  creditors:  ^^The 
mortgagees,  it  is  true,  were  0(8061*8  and  stockholders  of  the  corporation, 
but  notwithstanding  that  fact  they  had  the  right  to  procure  the  corpora- 
tion to  execute  the  mortgage,  although  other  creditors  of  the  corporation 
are  unable  to  obtain  the  payment  of  their  indebtedness.  Corporations 
can  make  contracts,  and  transfer  property,  possessing  the  same  powers  in 
such  respects  as  private  individuals.  Code,  sec.  1059.  Such  is  the  rule 
in  the  absence  of  a  statute,  and  therefore  it  has  the  right  to  prefer  one 
creditor  to  another.  2  Mora,  on  Priv.  Corp.,  sec.  802.  The  fact  that 
the  preference  is  exercised  in  favor  of  directors  or  shareholders  of  the 
corporation  is  immaterial,  although  the  directors  or  shareholders  may 
have  voted  for  the  proposition,  and  the  security  given  was  to  secure  an 
indebtedness  to  himself."  The  facts  of  that  case,  it  is  proper  to  say, 
may  not  have  been  practically  the  same  as  those  made  the  basis  of  the 
questions  propounded,  but  it  tends  to  show  the  grounds  of  decisions  hold- 
ing that  at  all  times  prior  to  technical  dissolution,  corporations  have 
power,  when  insolvent,  to  give  preferences  even  to  directors. 

Many  other  cases  might  be  referred  to  bearing  on  both  states  of  fact 
presented  in  the  questions  propounded,  but  those  already  noticed  give 
substantially  the  grounds  on  which  rest  all  the  opinions  holding  such 
transactions  legal. 

Rouse,  Trustee,  v.  National  Bank,  46  Ohio  State,  493,  Involved  the  facts 
presented  in  the  first  question  propounded,  and  in  that  case  the  doctrine 
that  corporations  have  the  same  power  over  corporate  property  as  have 
natural  persons  was  denied. 

Approving  the  principles  announced  in  Wood  v.  Dummer,  3  Mason, 
811;  Sanger  v.  Upton,  91  United  States,  52;  and  Curran  v.  State  of  Ar- 
kansas, 15  Howard,  312,  and  quoting  with  approval  from  the  opinion, 
it  was  held,  "  that  when  a  corporation  for  profit  *  *  *  becomes  in- 
solvent and  ceases  to  carry  on  its  business  or  further  pursue  the  purposes 
of  its  creation,  the  coi*porate  property  constitutes  a  trust  fund  for  the 
equal  benefit  of  the  corporate  creditors,  in  proportion  to  the  amounts  of 
their  respective  claims;  and  that  it  can  not  then,  by  pledge  or  mortgage 
of  the  property  to  some  of  its  creditors  as  security  for  antecedent  debts, 
without  other  consideration,  create  valid  preferences  in  their  behalf  over 
the  other  creditors,  or  over  an  assignment  thereafter  made  for  the  benefit 
of  creditors." 

The  case  of  Marr  v.  The  Bank,  4  Colorado,  471,  involved  substantially 
the  same  facts,  and  therein  the  same  rules  were  announced,  with  citation 
of  many  cases. 

The  case  of  Appleton  v.  Tumbull,  84  Maine,  72,  rested  on  facts  which 
made  it  necessary  to  determine  the  character  of  the  assets  of  an  insolvent 
corporation  and  the  rights  of  its  creditoi*s,  and  in  the  opinion  it  was  said: 
^*  It  is  too  firmly  established  at  the  present*  day  to  be  questioned,  that  the 


Digitized  by  VjOOQIC 


1893. "]  Hardware  Co.  v.  Manufacturing  Co.  161 

capital  stock  of  a  corporation  is  a  trost  fund  for  the  pajment  of  its  debts. 
It  is  a  substitute  for  the  personal  liability  of  the  individual  members  of 
private  partnerahips,  and  those  who  deal  with  the  corporation  have  a  right 
to  rely  upon  its  capital  stock  for  their  security.  Unpaid  stock  is  as  much 
a  part  of  the  assets  of  the  corporation  as  the  money  tliat  has  been  paid  in 
upon  it.  *  *  *  Dunng  the  existence  of  the  life  of  the  corporation  it 
is  a  trust  to  be  managed  for  the  benefit  of  the  stockholders;  but  in  the 
event  of  its  dissolution  or  insolvency,  it  becomes  a  trust  fund  for  the  benefit 
of  its  creditors.  If  in  such  case  the  assets  are  not  sufficient  to  pay  ail  its 
debts  in  full,  each  creditor  is  equitably  entitled  to  receive  a  ratable  share 
of  the  assets  which  remain.  *  *  *  In  such  cases  the  doctrine  laid 
down  by  the  courts  for  thirty  years  is,  that  they  must  pay  up  their  shai*e8 
in  full,  and  are  entitled  only  to  a  ratable  distribution  of  all  the  company's 
assets,  and  are  to  receive  dividends  upon  their  claims  against  the  corpora* 
tion  in  common  with  other  creditors.  Mora,  on  Priv.  Corp.,  sec.  861; 
Cook  on  Stock  and  Stockh.,  sec.  193.  The  rule  was  settled  by  the  Su- 
preme Court  of  the  United  States  in  Sawyer  v.  Hoag,  17  Wallace,  610, 
where  the  court  say:  '  The  debt  which  the  appellant  owed  for  his  stock 
was  a  trust  fund  devoted  to  the  payment  of  all  the  creditors  of  the  com- 
pany. As  soon  as  the  company  became  insolvent,  and  this  fact  became 
known  to  the  appellant,  the  right  of  setoff  for  an  ordinary  debt  to  its  full 
amount  ceased.  It  became  a  fund  belonging  equally,  in  equity,  to  all  the 
creditors,  and  could  not  be  appropriated  by  the  debtor  to  the  exclusive 
payment  of  his  own  claim.'  Scovill  v.  Thayer,  105  U.  S. ,  143, 152;  Sanger 
V.  Upton,  91  U.  S.,  56;  Stockton  v.  Mechanics  Bank,  32  N.  J.  Eq.,  163, 
167;  Williams  v.  Traphagen,  39  N.  J.  Eq.,  57;  Wheeler  v.  Millar,  90  N. 
Y.,  353.  The  same  rule  prevails  in  England,  as  may  be  seen  in  the  lead- 
ing decision  of  Gnssell's  case,  L.  R.,  1  Ch.,  528.  If  the  defendant's  rights, 
as  well  as  his  duties,  were  to  be  determined  by  the  common  law  alone,  it 
is  evident  that  the  defense  interposed  in  this  case  could  not  prevail." 

In  Woolen  Mill  Company  v.  Kampe,  38  Missouri  Appeals,  229,  the 
general  questions  involved  in  this  case  are  considered;  and  after  stating 
the  general  powers  of  a  corporation  while  carrying  on  its  business,  and 
the  right  to  protection  persons  obtaining  preferences  in  good  faith  would 
be  entitled  to,  the  court  said:  ^^  But  these  principles  are  only  applicable 
to  what  may  be  termed  or  designated  as  '  going  concerns.'  They  can  not 
be  applied  to  insolvent  corporations.  By  this  we  do  not  wish  to  be  under- 
stood as  deciding  that  a  corporation  that  is  financially  embarrassed  will  be 
deprived  of  the  right  to  deal  with  its  coi*porate  property  in  a  legitimate 
and  proper  way;  but  we  do  say,  that  when  the  corporation  is  hopelessly  in- 
solvent, and  there  is  no  reasonable  or  well  founded  hope  for  a  continu- 
ance of  its  business,  and  these  facts  are  known  to  its  officers  and  directors, 
then  all  of  the  assets  of  the  corporation  become  a  trust  fund  in  the  hands 
Vol.  LXXXVI.  Sup.— 11 
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of  the  directors,  to  be  administered  by  them  as  trustees  or  agents  for  the 
equal  benefit  of  all  the  creditors  of  the  concern;  and  any  attempted  pre- 
ference in  favor  of  the  directors  themselves,  or  of  a  stranger,  will  not  be 
upheld.  Williams  V.  Jones,  23  Mo.  App.,  132;  Roan  v.  Winn,  93  Mo., 
503;  Foster  v.  Muilanphy  Planing  Mill  Co.,  92  Mo.,  79." 

The  same  reasons  for  denying  an  insolvent  corporation  so  circum- 
stanced power  to  give  preferences  are  announced  with  much  clearness  and 
force  in  the  following  cases:  Olney  v.  Connecticut  Land  Co.,  16  R.  I., 
597;  Haywood  v.  Lumber  Co.,  64  Wis.,  639;  Beach  v.  Miller,  130  111., 
162;  Corey  v.  Wadsworth,  38  Am.  and  Eng.  Corp.  Cases,  164;  Tumbull 
V.  Lumber  Co.,  55  Mich.,  387;  Adams  v.  Milling  Co.,  35  Fed.  Rep.,  433; 
Howe,  Brown  <fe  Co.  v.  Sanford  Fork  and  Tool  Co.,  44  Fed.  Rep.,  231; 
Consolidated  Tank  Line  Co.  v.  Varnish  Co.,  45  Fed.  Rep.,  7. 

The  line  of  decisions  fii*st  referred  to,  in  substance,  holds  that  insolvent 
corporations,  even  though  they  have  ceased  to  do  business,  have  the  same 
power  to  give  preferences  as  have  natural  persons,  on  the  theory  that  un- 
less their  charters  forbid  this  it  is  an  implied  power;  but  this  seems  inde- 
fensible, under  the  rules  applicable  to  the  construction  of  charters  such  as 
may  be  granted  to  private  corporations  under  the  general  laws  in  force 
in  this  State. 

The  power  is  not  expressly  given,  and  it  can  not  be  implied;  for  it  is 
not  necessary  to  the  accomplishment  of  any  purpose  for  which  such  cor- 
poration may  be  created. 

While  such  a  corporation  is  carrying  on  its  business,  it  has  power  to  buy 
on  credit  such  property  or  to  secure  such  services  or  funds  as  may  be 
reasonably  necessary  for  the  transaction  of  its  legitimate  business;  and  to 
secure  indebtedness  thus  incurred  may  give  mortgages  or  other  security, 
and  thus  give  preferences,  although  in  fact  insolvent. 

The  exercise  of  such  a  power  may  often  be  not  only  beneficial  but  nec- 
essary for  the  continuance  or  prosperity  of  the  business,  but  no  such 
necessity  can  exist  when  the  business  has  been  abandoned. 

Self-interest,  while  the  business  is  honestly  carried  on,  will  ordinarily 
be  sufficient  to  prevent  abuse  of  what  is  then  a  right;  but  when  the  busi- 
ness has  ceased  on  account  of  insolvency,  stockholders  have  no  further 
beneficial  interest  in  the  corporate  assets,  and  they  have  no  right  or  power, 
directly  or  through  the  managing  oflScers,  through  preferences,  in  effect, 
to  pay  or  secure  some  of  the  creditors  at  the  expense  of  others,  if  the  law 
be  that  the  assets  of  an  insolvent  corporation  that  has  ceased  business, 
with  no  intent  ever  to  resume,  is  a  fund  held  in  trust  for  creditors;  for 
in  such  a  fund  all  creditors  have  equality  of  right,  unless  prior  to  the 
condition  which  gives  that,  one  or  more  have  acquired  right  to  priority. 

The  second  class  of  cases,  to  which  reference  has  been  made,  seems  con- 
clusively to  establish  the  proposition  that  the  assets  of  a  private  corpora- 
tion, circumstanced  as  was  the  hardware  company  at  the  time  its  directors 
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attempted  to  give  preferences,  are  a  trust  fund  held  for  the  benefit  of 
creditors;  a  fund  which  they  have  a  right  to  have  converted  into  money, 
and  that  distributed  among  them  ratably. 

The  reasons  for  holding  the  assets  of  such  an  insolvent  corporation  to 
be  a  trust  fund  for  the  payment  of  its  debts  are  set  forth  so  clearly  and 
fully  that  we  will  not  undertake  to  restate  them  or  to  give  additional 
reasons,  but  will  simply  refer  to  some  of  the  opinions  giving  the  grounds, 
among  which  are  the  following:  Wood  v.  Dummer,  3  Mason,  308;  Cur- 
ran  V.  The  State,  15  How.,  815;  Sanger  v.  Upton,  91  U.  S.,  60;  Marr  v. 
The  Bank,  4  Colo.,  476;  Sawyer  v.  Hoag,  17  Wall.,  610;  County  v. 
Allen,  103  U.  S.,  508. 

The  subject  is  elaborated  by  elementary  writers.  Tayl.  on  Priv.  Corp., 
654-659;  Mora,  on  Priv.  Corp.,  780-803;  Wait  on  Insolv.  Corp.,  142- 
157;  2  Water,  on  Law  of  Corp.,  120-140;  Cook  on  Stock  and  Stockh., 
199;  Ang.  on  Corp.,  600-604. 

Whatever  technical  objections  may  be  urged  to  the  use  of  the  words 
"trust"  and  "  trustee"  in  such  a  connection,  is  a  matter  of  no  import- 
ance; for  the  substance  of  the  matter  is,  that  the  word  "  trust"  is  used 
to  express  the  fact  that  creditors  of  an  insolvent  corporation  have  the 
right  to  have  the  specific  property  owned  by  the  corporation  subjected 
to  the  payment  of  the  sums  due  them;  and  the  word  *'  trustees  "  is  used 
to  give  expression  to  the  fact  that  the  directors,  or  other  managing  oflS- 
cers  of  such  a  corporation  lawfully  having  possession  and  control  of  such 
assets,  are  under  obligation  so  to  apply  them. 

If  more  appropriate  terms  be  suggested,  courts  will  no  doubt  be  will- 
ing to  adopt  them. 

All  of  the  decisions  of  the  Supreme  Court  of  the  United  States  are  un- 
derstood to  hold,  that  these  terms  properly  describe  the  relation  between 
creditors  of  an  insolvent  corporation  and  its  assets  and  officers  lawfully 
controlling  them,  and  to  give  the  usual  effect  to  such  relations;  but  it  is 
suggested  that  the  opinion  in  Smith  Purifier  Company  v.  Groarty,  136 
United  States,  241,  casts  a  doubt  upon  this  subject,  or  suggests  limita- 
tions that  would  affect  the  questions  involved  in  this  case. 

The  opinion  is  not  so  understood;  and  it  may  be  true  that  the  real  dif- 
ficulty some  courts  may  have  had  was  not  so  much  any  doubt  upon  the 
question  whether  the  assets  of  an  insolvent  corporation  were  a  trust  fund 
which  creditors  had  a  right  to  have  subjected  to  payment  of  sums  due 
them,  as  was  it  on  account  of  a  doubt  as  to  the  time  when  and  circum- 
stances under  which  such  right  so  attached  as  to  cut  off  all  power  of  di- 
rectors or  of  stockholders  to  confer  upon  any  person  as  a  creditor,  by 
way  of  preference,  a  right  inconsistent  with  the  right  of  all  creditors  to 
a  ratable  distribution  of  the  proceeds  of  such  assets,  as  against  all  other 
creditors  not  holding  legal  priorities. 

The  cases  cited  in  the  opinion  referred  to  will  be  noticed,  with  a  view 
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to  illustrate  the  fact  that  no  limitation  of  the  general  rule  was  intended, 
as  well  as  to  show  when  that  court  has  understood  the  rule  to  become 
operative  as  to  creditors. 

In  case  of  Graham  v.  Railway,  102  United  States,  148,  it  appeared  that 
a  solvent  corporation,  with  no  fraudulent  intent,  disposed  of  lands  for 
an  inadequate  consideration,  and  a  subsequent  creditor  sought  to  apply 
the  rule  in  his  favor;  but  the  court  held  that  he  could  not  question  the 
transaction. 

The  court,  however,  said:  "When  a  corporation  becomes  insolvent, 
it  is  so  far  civilly  dead  that  its  property  may  be  administered  as  a  trust 
fund  for  the  benefit  of  its  stockholders  and  creditors.  A  court  of  equity 
at  the  instance  of  the  proper  parties  will  then  make  those  funds  trust 
funds,  which,  in  other  circumstances,  are  as  much  the  absolute  property 
of  the  corporation  as  any  man's  property  is  his." 

In  Richardson's  Executor  v.  Green,  133  United  States,  80,  it  appeared 
that  Richardson  loaned  a  sum  of  money  to  a  railway  company,  and  as  a 
bonus  therefor  received  shares  of  paid  up  stock  and  bonds,  and  was  given 
practical  control  of  the  board  of  directors,  and  he  afterwards  received 
other  bonds  as  further  collateral,  when  he  proposed  to  make  further  ad- 
vances if  three  hundred  other  bonds  were  put  in  his  hands  as  collateral. 
This  was  done,  but  he  advanced  no  more  money,  and  after  the  insolvency 
of  the  company  he  claimed  to  hold  bonds  last  mentioned  and  those  given 
.as  further  collateral  to  secure  the  sum  lent.  When  these  things  occurred 
he  was  acting  as  treasurer  of  the  company.  It  was  held,  that  as  between 
him  and  other  creditors  of  the  company,  he  could  not,  under  the  circum- 
stances, hold  them  as  collateral  for  his  debt.  The  bonus  was  also  held  to 
be  illegal. 

The  court  quoted  with  approval  so  much  of  the  opinion  in  Graham  v. 
Railway  as  has  been  inserted,  and  from  the  opinion  in  case  of  Railway  v. 
Ham,  114  United  States,  587,  as  follows:  *'  The  property  of  a  corporation 
is  doubtless  a  trust  fund  for  the  payment  of  its  debts,  in  the  sense  that  when 
the  corporation  is  lawfully  dissolved  and  all  its  business  wound  up,  or 
where  it  is  insolvent,  all  its  creditors  are  entitled  in  equity  to  have  their 
debts  paid  out  of  the  corporate  property  before  any  distribution  thereof 
among  its  stockholders.  It  is  also  true  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  property  of  the  debtor, 
without  authority  of  law,  and  in  fraud  of  existing  conditions,  is  void  as 
against  them;"  and  the  court  then  said,  that  "  the  principle  underlying 
all  of  the  decisions  which  we  have  cited  upon  this  point  is,  that  the  capi- 
tal stock  of  a  corporation,  when  it  becomes  insolvent,  is  in  law  assets  of 
the  corporation,  to  be  appropriated  to  the  payment  of  its  debts;  and  that 
creditors  have  the  right  to  assume  that  the  stock  issued  by  a  corporation 
and  held  by  its  stockholdei*s  as  paid  up  stock  had  been  paid  up;  or  if  un- 
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paid,  that  a  court  of  equity,  at  the  instance  of  the  proper  parties,  could 
require  it  to  be  paid  up." 

In  Fogg  V.  Blair,  133  United  States,  534,  also  cited,  it  appeared  that 
a  railway  company  in  purchasing  the  road  and  property  of  another  com- 
pany, agreed  to  pay  a  claim  held  by  a  person  against  the  latter  company, 
but  in  no  way  secured  by  lien  on  its  property;  and  after  the  sale  the 
holder  of  that  claim  sought  to  give  it  priority  over  a  mortgage  made  by 
the  purchasing  company  to  secure  an  issue  of  bonds;  but  the  court  held 
that  this  could  not  be  done,  and  in  the  course  of  the  opinion  said:  '^  We 
do  not  question  the  general  doctrine  invoked  by  the  appellant,  that  the 
property  of  a  railway  is  a  trust  fund  for  the  payment  of  its  debts,  but 
do  not  perceive  any  place  for  its  application  here.  That  doctrine  only 
means  that  the  property  must  first  be  appropriated  to  the  payment  of  the 
debts  of  the  company  before  any  portion  of  it  can  be  distributed  to  the 
stockholders;  it  does  not  mean  that  the  property  is  so  affected  by  the  in- 
debtedness of  the  company  that  it  can  not  be  sold,  transferred,  or  mort- 
gaged to  bona  fide  purchasers  except  subject  to  the  liability  of  being  ap- 
propriated to  pay  that  indebtedness." 

The  case  of  Peters  v.  Bain,  133  United  States,  670,  while  it  asseiis  the 
general  rule  as  to  the  trust  character  of  the  assets  of  a  corporation,  and 
the  relation  of  directors  to  that  and  to  creditors,  seems  to  have  no  appli- 
cation to -any  question  involved  in  questions  submitted. 

In  so  far  as  the  rights  of  creditors  of  an  insolvent  corporation  are  con- 
cerned, there  exists  no  good  reason  for  making  any  distinction  between 
unpaid  subscriptions  for  stock  and  other  corporate  assets,  for  each  belong 
to  the  fund  from  which  creditors  are  entitled  to  be  paid. 

As  we  have  before  seen,  in  so  far  as  the  rights  of  creditors  are  con- 
cerned, the  consequences  of  technical  dissolution  occur  when  corporation 
is  in  condition  set  forth  in  questions  propounded,  and  in  addition  to  au- 
thorities cited  on  that  point  the  following  are  now  added:  Graham  v. 
Railway,  102  U.  S.,  161;  Railway  v.  Ham,  114  U.  S.,  587;  Corey  v.  Wads- 
worth,  38  Am.  and  £ng.  Corp.  Cases,  171. 

In  case  last  cited,  after  announcing  the  general  principles  governing 
the  assets  of  an  insolvent  corporation,  the  court  answered  a  question  in- 
volved in  cases  of  this  character  as  follows:  "At  what  stage  of  a  corpor- 
ation's affairs  must  it  be  pronounced  insolvent,  so  as  to  bring  it  within 
the  principles  we  have  declared  ?  It  is  not  enough  that  its  assets  are 
insufiScient  to  meet  all  its  liabilities,  if  it  be  still  prosecuting  its  line  of 
business,  with  the  prospect  and  expectation  of  continuing  to  do  so;  in 
other  words,  if  it  be,  in  good  faith,  what  is  sometimes  called  a  '  going ' 
business  or  establishment.  Many  successful  corporate  enterprises,  it  is 
believed,  have  passed  through  crises,  when  their  property  and  effects,  if 
brought  to  present  sale,  would  not  have  discharged  all  their  liabilities  in 
full.     We  feel  safe  in  declaring  that  when  a  corporation's  assets  are  in- 
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sufficient  for  the  payment  of  its  debts,  and  it  has  ceased  to  do  business, 
or  has  taken  or  is  in  the  act  of  taking  a  step  which  will  practically  inca- 
pacitate it  for  conducting  the  corporate  enterprise  with  reasonable  pros- 
pect of  success,  or  its  embarrassments  are  such  that  early  suspension  and 
failure  must  ensue,  then  such  corporation  must  be  pronounced  insolvent." 

The  case  made  by  the  questions  propounded  bring  it  clearly  within  so 
much  of  the  rule  thus  stated  as  may  be  safely  adopted,  and  it  is  not  now 
necessary  to  inquire  whether  other  points  should  be  qualified. 

The  conditions  of  the  corporation  set  forth  in  the  questions  pro- 
pounded, under  the  long  recognized  rules  of  equity,  conferred  upon  any 
unsecured  creditor  of  the  corporation  the  right  to  a  ratable  share  of  the 
proceeds  of  all  the  assets  of  the  corporation  not  subject  to  priorities  law- 
fully  existing  when  this  condition  arose;  and  we  therefore  answer,  that 
neither  the  stockholder  nor  directors  of  the  insolvent  corporation  had 
lawful  power,  under  the  facts  stated,  to  make  a  preferential  deed  of  trust, 
whereby  any  creditor,  whether  a  stockholder,  director,  or  other  oflScer  of 
the  corporation  or  not,  could  acquire  a  prefei*ence,  and  that  the  attempted 
preference  would  be  invalid  as  to  other  creditors  of  the  corporation. 

Delivered  November  16,  1893. 


F.  L.  Prewitt  v.  T.  O.  Day. 
No.  61. 

1.  Condition  of  Api>eal  Bond— Sui>er8ed6a8  and  Cost  Bonds. 

Question  certifled :  Is  a  bond  which  does  not  bind  the  obligor  in  terms 
to  perform  the  ^''judgment  of  the  Supreme  Court  or  the  Court  of  Civil  Ap- 
peals^'''* or  to  pay  all  costs  ^^  which  may  accrue  in  t?te  Court  of  Civil  Ap- 
peals and  the  Supreme  Court, '"^  sufScient  to  authorize  a  judgment  of 
affirmance  on  certificate?  Held,  that  the  use  of  the  words  "  appellate 
court'  in  the  bond,  instead  of  the  named  courts,  applies  to  the  Court 
of  Civil  Appeals  and  to  the  Supreme  Court.  The  bond  is  held  suffi- 
cient, although  not  naming  the  appellate  courts 167 

2.  Appellate  Courts. 

Appellate  court  means  either  court  into  which  the  judgment  may  be 
taken  for  revision;  and  when  used  in  an  appeal  bond  will  embrace 
both  the  Court  of  Civil  Appeals  and  the  Supreme  Court 168 

Certified  Question  from  Court  of  Civil  Appeals  for  Second  District, 
in  an  appeal  from  the  County  Court  of  Tarrant  County. 

STAYTON,  Chief  Justice. — Appellant  executed  an  appeal  bond,  con- 
ditioned *'  that  the  said  F.  L.  Prewitt  (appellant)  shall  prosecute  his  appeal 
with  effect,  and  in  case  the  judgment  of  the  appellate  court  shall  be 
against  him,  that  he  shall  perform  its  judgment,  sentence,  or  decree,  and 
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pay  all  such  damages  as  said  court  may  award  against  him;  and  further 
conditioned,  that  the  said  F.  L.  Prewitt  shall  prosecute  his  appeal  with  ef- 
fect, and  shall  pay  all  costs  which  have  accrued  in  the  court  below  (the 
County  Court)  or  which  may  accrue  in  the  appellate  court  in  said  cause;" 
and  a  Court  of  Civil  Appeals  certifies  the  question,  whether  on  a  bond  so 
conditioned  afl^mance  on  certificate  may  be  made. 

The  bond  has  the  conditions  required  for  supersedeas  and  costs  bonds 
by  the  laws  in  force  prior  to  the  Act  of  April  13,  1892;  but  by  that  act 
it  was  provided,  that  supersedeas  bonds  should  be  *'  conditioned  that  such 
appellant  or  plaintijQf  in  erix)r  shall  prosecute  his  appeal  or  writ  of  error 
with  effect,  and  in  case  the  judgment  of  the  Supreme  Court  or  the  Court 
of  Civil  Appeals  shall  be  against  him,  he  shall  perform  its  judgment,  sen- 
tence, or  decree,  and  pay  all  such  damages  as  said  court  may  award 
against  him." 

It  provides  that  a  cost  bond  shall  be  **  conditioned  that  such  appellant 
or  plaintiff  in  error  shall  prosecute  his  appeal  or  writ  of  error  with  effect, 
and  shall  pay  all  the  costs  which  have  accrued  in  the  court  below  and 
which  may  accrue  in  the  Court  of  Civil  Appeals  and  in  the  Supreme 
Court."     Gen.  Laws  1892,  p.  44. 

If  there  had  been  no  change  in  the  phraseology  of  the  statute,  it  would 
not  be  contended  that  the  bond  was  insufficient,  because  it  was  condi- 
tioned as  both  supersedeas  and  cost  bonds  were  required  to  be;  for  both 
bonds  might  be  given. 

Bonds  in  which  the  conditions  required  in  supersedeas  bonds  were  in 
part  only  Inserted,  while  some  of  the  conditions  required  in  cost  bonds 
were  also  inserted,  were  held  bad,  because  they  were  not  conditioned  as 
either  class  of  bond  was  required  to  be. 

We  understand  the  question  propounded  to  be.  Is  a  bond  which  does 
not  bind  the  obligor  in  terms  to  perform  the  judgment  '^  of  the  Supreme 
Court  or  the  Court  of  Civil  Appeals,"  or  to  pay  all  costs  *'  which  may  ac- 
crue in  the  Court  of  Civil  Appeals  and  the  Supreme  Court,"  sufficient  to 
authorize  a  judgment  of  affirmance  on  certificate  ? 

We  are  of  opinion  that  the  words  ''appellate  court"  used  in  the  bond 
apply  to  the  Court  of  Civil  Appeals  and  to  this  court  as  fully  as  though 
the  words  of  the  statute  had  been  inserted,  and  that  the  bond  binds  its 
makers  to  perform  any  judgment,  sentence,  or  decree,  and  to  pay  such 
damages  as  either  of  said  courts  may  award  as  the  final  judgment  on  ap- 
peal, and  that  it  binds  them  to  pay  all  costs  that  may  accrue  and  be  ad- 
judged against  them  by  either  of  the  appellate  courts  rendering  final 
judgment  on  appeal. 

"Appellate  court"  means  either  court  into  which  the  judgment  may 
be  taken  for  revision,  and  will  embrace  the  Court  of  Civil  Appeals  and 
the  Supreme  Court. 

It  is  the  ultimate  judgment  of  an  appellate  court  that  an  appellant  must 
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obligate  himself  to  perform,  and  it  is  the  damages  to  be  awarded  by  the 
court  rendering  such  a  judgment  that  he  and  sureties  must  obligate  them- 
selves to  pay.  If  such  a  judgment  be  rendered  by  a  Court  of  Civil  Ap- 
peals, that  is  the  ^^  appellate  court"  whose  judgment  he  must  perform  and 
whose  award  of  damages  he  must  pay;  but  if  the  ultimate  judgment  be  by 
the  Supreme  Court,  then  it  is  the  ^^  appellate  court"  whose  judgment  he 
must  perform  and  award  satisfy;  and  the  certainty  of  the  obligation  is 
just  as  complete  by  the  use  of  words  ^'  appellate  court"  as  would  it  be 
were  the  words  of  the  statute  inserted  in  the  bond. 

The  same  is  true  when  the  bond  is  only  to  secure  costs,  for  an  appellant 
would  not  be  liable  for  costs  accruing  in  a  Court  of  Civil  Appeals  if  on 
writ  of  error  the  judgments  of  that  court  and  of  the  trial  court  be  reversed 
and  the  cause  remanded,  or  judgment  rendered  in  his  favor;  and  a  bond 
which  secures  the  costs  to  be  adjudged  in  the  appellate  court  last  exer- 
cising jurisdiction  in  the  particular  case  is  sufficient,  and  that  court  may 
be  properly  described  as  the  *'  appellate  court." 

We  think  the  conditions  of  the  bond  suflScient  to  authorize  affirmance 
on  certificate. 

Delivered  November  16,  1893. 


W.  S.  Hernbon  v.  T.  M.  Campbell,  Receiver. 
No.  57. 

1.  Striking  Petition  from  the  Files. 

The  District  Court  has  no  power  to  dismiss  a  suit  by  striking  the  peti- 
tion from  the  files  on  account  of  scandalous  matter  therein  when  the 
petition  shows  a  cause  of  action 16J> 

2.  Boandalous  Matter  in  Pleadinfirs. 

The  only  lawful  course,  where  scandalous  language  is  contained  in  the 
pleadings,  is  to  expunge  the  objectionable  matter.  Of  the  motion 
to  expunge  the  ofi'ending  party  and  his  counsel  should  have  notice. . .  170 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District, 
in  an  appeal  from  Smith  County. 

STAYTON,  CmEF  Justice. — The  following  questions  are  certified  by 
the  Court  of  Civil  Appeals: 

''  1.  Where  the  petition  of  a  plaintiff  in  the  District  Court  states  a 
good  cause  of  action  upon  its  face,  but  contains  also  matter  which  is  im- 
pertinent and  personal,  and  reflects  upon  the  judge  of  said  court,  to  the 
extent  that  it  amounts  to  a  contempt,  has  such  court,  in  term  time,  the 
power  to  strike  such  petition  from  the  files  of  the  court;  or  can  it  only 
expunge  the  objectionable  matter  ? 
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^^2.  If  such  District  Court  has  the  power  to  strike  such  petition  from 
the  files,  can  such  action  be  taken  ez  parte  as  soon  as  such  objectionable 
matter  is  brought  to  its  attention,  and  without  notice  to  the  plaintijQf  ? '' 

From  the  papers  sent  up  with  the  questions  propounded,  and  referred 
to  for  the  better  undei-standing  of  the  matter,  it  appears  that  the  defend- 
ant, by  motion  to  strike  from  the  file  the  petition  containing  the  objec- 
tionable language,  brought  to  the  notice  of  the  court  the  language  deemed 
objectionable,  and  the  motion  further  prayed  that  plaintiff  and  his  attor- 
ney be  cited  to  show  cause  why  they  should  not  be  committed  for  con- 
tempt. 

No  notice  of  that  motion  seems  to  have  been  given,  when  the  court 
directed  the  petition  to  be  stricken  from  the  files  and  returned  to  the 
plaintiff;  and  it  was  then  further  ordered  that  plaintiff  and  his  attorney 
should  be  cited  to  appear  and  show  cause  why  they  should  not  be  pun- 
ished as  for  contempt  because  of  the  filing  of  the  petition. 

After  this  plaintiff  appeared  and  moved  the  court  to  vacate  the  order 
striking  his  petition  from  the  file,  and  to  reinstate  his  action;  l)ut  this 
motion  was  overruled. 

The  action  of  the  court  operated  as  a  dismissal  of  plaintiff's  action,  and 
this  the  court  had  no  lawful  power  to  do,  even  though  the  language  used 
in  the  petition  was  scandalous,  or  even  such  as  would  authorize  the  court 
to  punish  the  plaintiff  and  his  counsel  for  contempt  committed  in  its  use 
in  the  pleading. 

It  is  evident  that  the  court  did  not  intend  to  punish  the  plaintiff  or  his 
counsel  for  contempt  by  striking  the  petition  from  the  files;  for  the  order 
through  which  that  was  done  shows  that  the  question  of  contempt,  as  well 
as  the  punishment  to  be  inflicted,  seems  left  open  to  be  determined  after 
notice  to  plaintiff  and  his  counsel. 

Whether  the  course  pursued  by  the  court  was  proper  does  not  depend 
on  the  character  of  the  language  used  in  the  petition;  nor  does  the  fact 
that  its  use  would  have  justified  the  court  in  punishing  as  for  contempt 
both  plaintiff  and  his  counsel  affect  the  question  submitted. 

Many  cases  have  arisen  in  which  irrelevant  papers  on  motion  were  di- 
rected to  be  stricken  from  the  file;  but  no  case  is  remembered  in  which, 
unless  by  consent,  a  pleading  stating  a  cause  of  action  or  defense  was 
stricken  from  the  file  because  it  contained  impertinent  or  even  scandalous 
language. 

The  only  lawful  course  in  such  cases  is  to  expunge  the  objectionable 
matter. 

"  Upon  the  production  of  an  order  allowing  exceptions  for  scandal,  it 
is  the  duty  of  the  ofl3cer  having  the  custody  or  charge  of  the  pleading  or 
other  matter  to  expunge  such  parts  thereof  as  the  court  has  held  to  be 
scandalous;  and  when  he  has  done  so,  he  usually  writes  a  memorandum 
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in  the  margin  of  the  document,  opposite  to  the  expunged  passage,  to  the 
effect  that  the  same  has  been  expunged  pursuant  to  order,  adding  its  date, 
and  signs  the  memorandum."     Dan.  Ch.  Prac,  354. 

The  same  course  is  pursued  in  courts  of  equity  of  the  United  States. 
Equity  Rule  26. 

Thus  is  blotted  out  the  scandalous  matter,  and  the  purpose  of  the  law 
accomplished  as  fully  as  would  it  be  by  striking  the  pleading  from  the 
file;  and  so,  without  depriving  the  offending  party  of  any  legal  right,  or 
releasing  him  from  liability  to  punishment  for  contempt. 

Under  the  English  practice,  exceptions  on  account  of  impertinence  or 
scandal  must  be  in  writing,  filed,  and  of  this  notice  given  as  provided  by 
orders  and  rules  of  court.  Dan.  Ch.  Prac.,  352;  Bradstock  v.  Whalley, 
6  Beav.,  61. 

Under  the  rules  of  practice  governing  courts  of  equity  of  the  United 
States,  no  order  will  be  made  refusing  any  pleading  or  other  matter  for 
scandal  or  impertinence,  unless  the  exception  be  taken  in  writing,  signed 
by  counsel,  pointing  out  the  matter  deemed  scandalous  or  impertinent, 
which  must  be  filed  on  or  before  the  next  rule  day  after  the  process  on  the 
bill  shall  be  returnable,  or  after  the  answer  or  pleading  is  filed.  Equity 
Rule  27. 

Such  filing  operates  as  notice  in  such  cases  under  Equity  Rule  4. 
'    Notice  of  motions  or  exceptions  seeking  to  have  scandalous  matter  ex- 
punged IB  important  to  the  party  against  whom  this  is  sought,  and  should 
be  given;  but  this  may  be  given  as  provided  in  rule  21,  relating  to  prac- 
tice in  the  District  and  County  Courts. 

Delivered  November  16,  1893. 


L.  E.  Ward  bt  al.  v.  Hugh  L.  White,  County  Judge. 
No.  68. 

1.  E^duction  a  Felony. 

The  crime  of  seduction  is  punishable  by  '^  imprisonmeat  in  the  peniten- 
tiary not  less  than  two  nor  more  than  five  years,  or  by  fine  not  exceed- 
ing $5000.'^  A  felony  under  article  54  of  the  Penal  Code  is  an  offense 
^^  punishable  by  death  or  imprisonment  In  the  penitentiary,  either  abso- 
lutely or  as  an  alternative.^^ 171 

2.  Hiring  out  Convicts. 

Under  the  statute,  one  convicted  of  seduction,  and  a  pecuniary  fine  ad- 
judged as  punishment,  can  not  lawfully  be  hired  out,  as  provided  In 
case  of  parties  convicted  of  misdemeanors.    Rev.  Stats.,  art.  3602 171 

Certified  Question  from  Court  of  Civil  Appeals  for  First  District, 
in  an  appeal  from  Jackson  County. 
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Chtvers  A  McNutt,  for  appellants. 
W.  A.  McDowell^  for  appellee. 

STAYTON,  Chief  Justice. — ^The  question  submitted  for  decision  is, 
"  Can  one  who  is  imprisoned  under  a  conviction  on  a  charge  of  seduction, 
which  is  a  felony,  and  whose  punishment  is  assessed  at  a  pecuniary  fine, 
be  hired  out  for  the  purpose  of  collecting  the  fine,  as  is  provided  under 
the  articles  of  Revised  Statutes  above  cited  (Revised  Statutes,  article 
3603,  et  seq.),  where  the  offense  is  a  misdemeanor?" 

The  statute  provides,  that  *'Any  person  who  may  be  convicted  of  a 
misdemeanor  or  petty  offense,  and  who  shall  be  committed  to  jail  in  de- 
fault of  the  payment  of  the  fine  and  costs  adjudged  against  him,  may  be 
hired  out  to  any  individual,  company,  or  corporation  until  the  money  re- 
ceived from  his  hire  is  sufficient  to  liquidate  such  fine  and  costs  in  full.'* 
Rev.  Stats.,  art.  3602. 

This  article  was  amended  by  the  Act  of  March  1,  1887  (General  Laws, 
page  11),  but  no  change  was  made  that  has  any  bearing  on  the  question 
referred  to. 

The  statute  authorizes  the  hiring  only  when  a  person  has  been  con- 
victed "  of  a  misdemeanor  or  petty  offense,"  and  a  hiring  not  authorized 
by  statute  is  illegal. 

The  Penal  Code  declares,  that  *'Any  offense  which  is  punishable  by 
death  or  imprisonment  in  the  penitentiary,  either  absolutely  or  as  an 
alternative,  is  a  felony;  any  other  offense  is  a  misdemeanor."  Penal 
Code,  art.  64.  It  further  declares,  that  *'An  offense  which  a  justice  of 
the  peace  or  the  mayor  or  other  officer  of  a  town  or  city  may  try  and 
punish  is  called  a  petty  offense."     Penal  Code,  art.  56. 

The  punishment  prescribed  for  the  crime  of  seduction  is  "imprison- 
ment in  the  penitentiary  not  less  than  two  nor  more  than  five  years,  or 
by  fine  not  exceeding  five  thousand  dollars."     Penal  Code,  art.  814. 

Seduction,  then,  is  a  felony,  notwithstanding,  as  an  alternative  punish- 
ment, a  pecuniary  fine  may  be  imposed. 

Such  being  the  grade  of  that  offense,  the  law  does  not  permit  a  person 
convicted  thereof  to  be  hired  in  order  to  raise  money  to  satisfy  the  fine 
and  costs,  as  does  it  in  cases  of  convictions  for  misdemeanors  or  petty 
offenses. 

It  may  be  that  no  good  reason  exists  why  a  person  convicted  even  of  a 
felony,  when  the  punishment  assessed  is  only  a  pecuniary  fine,  should  not 
be  hired  as  is  authorized  when  the  conviction  is  of  a  misdemeanor  or  petty 
offense;  but  that  is  a  matter  for  the  consideration  of  the  Legislature;  and 
until  hiring  in  such  a  case  is  permitted  by  statute,  no  person  against  whom 
a  pecuniary  fine  has  been  assessed  as  punishment  for  a  felony  can  lawfully 
be  hired  to  raise  money  to  pay  the  fine  and  costs. 
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The  statute  provides  a  different  method  of  collecting  fines  and  costs, 
which  may  be  pursued  without  reference  to  the  grade  of  offense,  and 
through  this  pecuniary  fines  imposed  in  cases  of  felony  may  be  collected. 
Code  Crim  Proc.,  arts.  807-813. 

Delivered  November  16,  1893. 


YoLANDE  Fortune  bt  al.  v.  William  Killebrbw. 

No.  46. 

1^  m       1.  A  Father  Adversely  Interested  to  His  Ohildren  can  not 

Submit  their  Interest  to  Arbitration. 

William  Killebrew  claiming  a  tract  of  land  in  his  own  ri^i^ht,  could  not 

submit  the  claims  of  his  minor  children  to  said  land  to  arbitration  by 

signing  for  them  an  agreement  to  submit  the  matter  to  arbitration. 

Their  interests  were  adverse  to  his 176 

2.  Submission  to  Arbitration—Parties. 

An  agreement  submitted  to  arbitration  the  matter  of  settlement  by  heirs 
with  the  executor  of  the  will  of  the  testator,  and  also  between  one  an- 
other as  to  their  interest  in  the  estate.  There  had  been  advancements 
and  a  partial  partition.  The  arbitration  involved  the  settlement  of 
the  amount  each  heir  (or  devisee)  had  received,  and  the  amount  each 
was  entitled  to  out  of  the  general  assets  in  hands  of  executor.  In  this 
state  of  facts,  minor  children  entitled  to  a  share  were  necessary  par- 
ties to  the  arbitration,  and  without  them  the  award  was  Invalid,  bind- 
ing nobody .176 

3.  Award  in  Bzcess  of  Authority. 

An  award  in  excess  of  the  authority  of  the  arbitrators  is  void  unless  the 
matter  in  excess  is  such  as  may  be  disregarded  and  a  valid  award  left 
standing.    See  example 177 

4.  Jurisdiction  to  Bnter  an  Awcurd. 

In  cases  in  which  an  extraordinary  power,  as  of  entering  an  award  in 
an  arbitration,  is  conferred  by  statute  upon  a  court  of  general  juris- 
diction, we  are  of  opinion  that  the  jurisdiction  should  be  treated  as 
special ;  that  the  statutory  authority  should  be  substantially  followed ; 
and  that  if  that  authority  be  exceeded  the  judgment  upon  the  award 
should  be  held  void 177 

5.  Necessary  Parties. 

If  there  be  no  agreement  binding  upon  all  the  parties  to  the  submission, 
or  if  there  be  necessary  parties  to  a  suit  to  determine  the  issues,  then 
the  award  is  void .  So  also  if  the  arbitrators  failed  to  act  upon  the  mat- 
ters submitted  or  proceeded  to  determine  matters  not  submitted.  See 
example 177 

6.  Recitals  in  Bntry  of  Judgment  upon  Award. 

Recitals  of  consent  of  parties  in  the  judgment  entry  upon  an  award  filed 
upon  submission  outside  the  court,  do  not  have  the  conclusive  effect 
as  if  the  reference  to  arbitrators  had  been  made  in  a  suit  pending  with 
all  parties  before  the  court 178 
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Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Falls  County. 

Ooodrich  &  Clarkson,  for  plaintiffs  in  error.  —  1 .  An  agreement  to  sub- 
mit to  arbitration  matters  in  dispute  not  embraced  in  any  pending  suit  is 
a  contract,  and  can  only  be  entered  into  by  persons  capable  of  contract- 
ing; nor  has  the  husband  power  to  bind  the  separate  estate  of  the  wife  by 
signing  such  agreement;  nor  has  the  father  of  minor  children  power  to 
bind  the  estates  of  such  minoi*s  by  signing  such  agreement.  Rev.  Stats., 
art  55,  sec.  22,  final  title;  Yarborough  v.  Leggett,  14  Texas,  677. 

Parties  who  are  competent  to  transfer  real  property  may  submit  to  ar- 
bitration. Cox  V.  Jagger,  14  Am.  Dec.,  522;  Morse  on  Arbit.,  26;  Snow 
v.  Walker,  42  Texas,  154. 

2.  The  same  person  can  not  be  allowed  to  represent  in  any  contract  ad- 
verse and  conflicting  interests. 

3.  It  is  the  duty  of  the  arbitrators  to  confine  themselves  to  the  issues 
embraced  in  the  submission,  and  to  definitely  state  their  finding  on  those 
issues;  nor  have  they  right  to  usurp  power  not  conferred  by  the  articles 
of  submission.  Submission  must  be  in  writing:  Rev.  Stats.,  art  43. 
Award  must  be  plainly  stated:  Art.  49;  Cox  v.  Jagger,  14  Am.  Dec,  522. 

4.  The  award  and  the  judgment  thereon  being  an  entirety,  and  every 
part  dependent  on  every  other  part,  and  the  rights  and  liability  of  each 
of  the  parties  being  dependent  on  the  rights  and  liability  of  every  other 
party,  if  said  award  and  judgment  is  void  as  to  some  of  the  parties,  or  in 
some  parts,  it  is  wholly  void.  Stuart  v.  Anderson,  70  Texas,  601 ;  Hutch- 
ings  V.  Locket,  39  Texas,  167;  Hall  v.  Williams,  17  Am.  Dec.,  867;  Han- 
ley  V.  Donahue,  43  Am.  Rep.,  554. 

Clarkj  Dyer  &  Bolinger  and  J.  A.  Martin^  for  appellee. 

GAINES,  Associate  Justice. — ^This  suit  was  brought  by  the  plaintiffs 
in  error  against  the  defendant  in  error,  to  recover  a  tract  of  land  consist- 
ing of  about  240  acres.  The  land  in  controversy  was  a  part  of  the  estate 
of  John  A.  Fortune,  Sr.,  who  died  in  the  year  1863,  having  made  his 
will,  in  which  one  C.  V.  Fortune  and  the  defendant,  William  Killebrew, 
were  nominated  as  executors.  The  will  was  duly  probated  and  the  ex- 
ecutors qualified.  After  making  some  special  legacies,  the  will  provided 
that  the  testator's  estate  should  be  divided  among  his  children,  certain  of 
them  being  charged  in  partition  with  certain  advances  made  to  them  dur- 
ing the  testator's  lifetime.  One  of  the  executoi'S,  C.  V.  Fortune,  died  in 
the  year  1870,  after  which  the  defendant,  Killebrew,  had  the  sole  man- 
agement of  the  estate. 

The  plaintiffs  in  error  are  the  widow  and  children  of  John  A.  Fortune, 
Jr.,  who  was  a  son  of  John  A.  Fortune,  Sr.,  and  one  of  his  devisees. 
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In  the  year  1866  the  executors  made  a  pai*tial  partition  of  the  estate, 
and  in  that  pai'tition  there  was  set  apart  to  John  A.  Fortune,  Jr.,  a  tract 
of  land  consisting  of  425  acres,  which  embraces  the  land  in  controversy. 
In  the  year  1876  a  judgment  was  rendered  against  William  Killebi*ew,  as 
executor  and  in  his  individual  capacity,  for  the  sum  of  $6511.33.  The 
foundation  of  this  judgment  was  a  note  executed  by  the  testator,  with 
William  Killebrew  as  his  surety.  By  virtue  of  an  execution  issued  on 
this  judgment,  a  tract  of  land  consisting  of  2934  acres  was  levied  upon 
and  sold  as  the  property  of  the  estate  of  the  testator,  and  at  the  sale  Kil- 
lebrew became  the  purchaser  and  received  the  sheriff's  deed.  This  tract 
of  land  embraced  the  lands  which  had  been  set  apart  to  John  A.  Fortune, 
Jr.,  and  to  other  devisees  in  the  partition. 

Subsequently,  during  the  lifetime  of  John  A.  Fortune,  Jr.,  the  executor, 
Killebrew,  and  the  devisees  and  legatees  under  the  will  of  John  A.  For- 
tune, Sr.,  entered  into  a  written  agreement  to  submit  certain  mattei*s  in 
controversy  between  them  to  arbitration,  and  stipulated  that  the  award 
of  the  arbitrators  should  be  final  and  should  be  made  the  judgment  of  the 
court.  The  arbitrators  having. made  an  award,  subsequently  amended  it, 
and  as  amended  it  was  made  the  judgment  of  the  District  Coui*t  of  Falls 
County.  The  award  and  judgment  recognized  the  title  of  John  A.  For- 
tune, Jr.,  to  the  tract  of  land  originally  set  apart  to  him  in  partition,  but 
charged  it  with  the  payment  of  the  sum  of  $3431.24  in  favor  of  the  ex- 
ecutor. 

John  A.  Fortune  afterward  died  intestate,  leaving  the  plaintiffs  in  error 
as  his  sole  heirs.  In  their  petition  they  alleged  that  the  award  and  judg- 
ment were  void;  but  upon  the  trial  the  District  Court  held  them  valid 
and  conclusive  against  the  claims,  and  gave  judgment  for  the  defendant. 
The  Court  of  Civil  Appeals  were  substantially  of  the  same  opinion,  and 
affirmed  the  judgment  of  the  trial  court. 

There  were  several  grounds  upon  which  the  award  was  claimed  to  be 
invalid.  Among  others,  it  was  insisted,  and  is  still  urged,  that  it  was 
not  binding  because  the  agreement  for  submission  was  not  signed  by  the 
proper  parties.  Two  of  the  devisees  were  married  women,  and  the  agree- 
ment purports  to  be  signed  by  their  husbands  for  them;  for  example, 
"  Wm.  McComb,  for  M.  A.  McComb."  Also,  William  Killebrew  signed 
for  himself  and  as  guardian  of  his  minor  children.  These  minors  were 
heirs  of  Killebrew' s  deceased  wife,  who  was  a  daughter  of  John  A.  For- 
tune, Sr.,  and  a  devisee  under  his  will.  Their  interest  and  that  of  their 
father,  the  executor,  were  antagonistic. 

It  may  be  gravely  doubted  whether  the  husband,  without  special  au« 
thority  from  the  wife,  can  submit  questions  affecting  title  to  her  separate 
property  to  arbitration.  Whether  a  guardian  had  the  power  to  submit  a 
matter  in  dispute  concerning  his  wards'  estate  at  the  time  the  agreement 
in  this  case  was  executed,  is  a  question  we  need  not  discuss.     The  Re- 
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vised  Statutes  confer  the  power,  but  at  the  date  of  the  agreement  they 
had  not  gone  into  effect.  Rev.  Stats.,  art.  55.  But  it  is  clear  that  Kil- 
lebrew  was  not  authorized  to  make  a  submission  for  his  wards,  because 
their  interests  were  adverse.  But  whether  or  not  that  should  avoid  the 
award  as  between  the  executor  and  John  A.  Fortune,  Jr.,  is  a  different 
queslion. 

By  the  contract  of  submission,  the  parties  undertook  to  bind  themselves 
^^  to  submit  to  arbitration  all  matters  in  dispute  between  them  or  either 
of  them  and  William  Killebrew,  executor."  This  warrants  a  determina- 
tion of  their  several  controversies;  and  upon  first  blush  it  would  seem 
that  the  controversies  were  severable,  and  that  an  award  as  between  John 
A.  Fortune,  Jr.,  and  William  Killebrew  should  be  held  valid,  although 
void  as  between  the  executor  and  other  parties. 

But  the  will  of  John  A.  Fortune,  after  making  certain  special  bequests 
and  charging  John  A.  Fortune,  Jr.,  with  an  advancement  of  $5000,  pro- 
vided that  all  the  residue  of  his  estate  should  be  equally  divided  among 
his  children. 

When  the  agreement  for  submission  was  entered  into,  there  had  been  a 
partial  partition  of  the  property — or  rather,  portions  had  been  set  apart 
to  some  of  the  devisees  as  a  partial  satisfaction  of  their  several  interests. 
The  agreement  authorized  the  arbitrators  to  ^'  determine  the  amount  re- 
ceived by  each  legatee,  and  the  amount  that  each  was  entitled  to  out  of 
the  estate,"  etc. 

It  is  apparent  that  the  portions  already  received  were  unequal.  What 
each  devisee  was  entitled  to  receive  out  of  the  residue  of  the  estate  could 
only  be  ascertained  by  determining  what  each  had  already  received; 
and  this  not  only  because  the  more  each  one  had  received  the  less  such 
devisee  was  entitled  to  receive,  but  also  because  the  more  that  had  already 
been  set  apart  to  each,  the  more  the  others  were  entitled  to  have  set  apart 
to  them.  It  follows  that  each  of  the  devisees  was  interested  in  the  ques- 
tion how  much  each  other  had  received,  and  that  the  submission  involved 
not  only  a  controversy  between  himself  and  the  executor,  but  also  con- 
troversies as  between  themselves.  No  agreement,  no  judgment,  as 
between  one  and  the  executor  would  bind  the  others;  and  no  final  dis- 
position of  the  matters  in  dispute  could  be  made  without  a  definite  deter- 
mination of  all  the  matters  in  controversy  growing  out  of  the  settlement 
and  partition  of  the  estate.  To  effect  such  determination  was  the  evident 
purpose  of  the  agreement;  and  we  are  of  opinion  that  unless  all  were 
bound  by  it,  none  were  bound.  If  the  children  of  William  Killebrew  had 
signed  for  themselves,  being  minors,  the  award  would  have  been  void- 
able at  their  election.  Whether  a  party  sui  juris  could  have  avoided  it, 
is  a  question  upon  which  the  authorities  are  not  entirely  in  accord.  But 
they  did  not  sign;  and,  as  we  have  seen,  their  father  having  an  adverse 
interest,  had  no  authority  to  sign  for  them  as  their  guardian.    They  were 
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intended  to  be  made  parties  to  the  proceedings,  and  were  necessary  parties 
to  the  <;oniroversy  under  the  terms  of  the  agreement  for  submission;  and 
since  they  are  not  bound  by  the  award,  we  are  of  opinion  that  it  should 
have  no  effect. 

But  there  is  another  serious  objection  to  the  award  and  to  the  judg- 
ment that  was  rendered  upon  it.  The  paragraphs  of  the  agreement  for 
submission  which  define  the  powers  of  the  arbitrators  read  as  follows: 

^^  First.  That  the  parties  plaintiff  and  defendant  aforesaid  hereby  agree 
and  bind  themselves  to  submit  to  arbitration  all  matters  of  dispute  and 
controversy  between  them  and  either  of  them  and  William  Killebrew, 
executor  of  the  last  will  and  testament  of  John  A.  Fortune,  deceased, 
relating  to  the  administration  and  distribution  of  said  estate  among  the 
distributees  thereof. 

"  We  also  agree  to  submit  to  arbitration  the  right  of  C.  V.  Fortune  to 
hold  certain  tracts  of  land  lying  in  Jack  and  Palo  Pinto  Counties,  and 
described  in  bond  for  title  made  by  J.  A.  Fortune  to  C.  V.  Fortune,  De- 
cember 17,  1857;  said  tract  of  land  claimed  of  them  by  the  executor  as 
property  belonging  to  the  estate  of  John  A.  Fortune,  Sr. ,  deceased. 

^^  Second.  It  is  further  agreed,  that  said  arbitrators  shall  in  all  things 
be  governed  by  the  will  of  John  A.  Fortune,  deceased;  and  said  arbitra- 
tors shall  find  and  determine  the  amount  received  by  each  legatee,  and 
the  amount  that  each  is  now  entitled  to  out  of  the  estate,  and  shall  ascer- 
tain and  determine  what  sum  each  share  is  chargeable  and  encumbered 
with  for  expenses  of  executor  in  payment  of  debts  and  expenses  of  ad- 
ministration; and  the  executor  shall  as  soon  as  convenient,  with  the 
aid  of  such  others  as  the  parties  may  select,  partition  and  allot  to  said 
legatees  or  their  heirs  the  portion  of  said  estate  found  for  them  by 
said  arbitrators,  on  the  payment  by  such  legatee  or  distributee  of  such 
sums,  if  any,  as  the  arbitrators  assess  against  such  legatee's  share. 

''And  it  is  further  agreed,  that  the  land  purchased  by  said  William 
Killebrew  at  the  execution  sale  in  favor  of  F.  S.  Stockdale,  administrator 
of  Peyton  B.  Lytle,  deceased,  shall  be  treated  as  other  property  of  said 
estate." 

Now  it  is  apparent  from  these  provisions  in  the  agreement,  that  the 
authority  of  the  arbitrators  was  limited  to  the  ascertainment  of  the  share 
which  each  devisee  or  legatee  was  entitled  to  receive  out  of  the  prop- 
erty, and  the  determination  of  the  amount  to  be  charged  upon  such  share 
in  favor  of  the  executor.  It  is  also  clear,  that  both  in  the  original  and 
in  the  amended  award  the  arbitrators  have  exceeded  this  authority. 
Although  the  agreement  declared  that  the  land  bought  by  the  executor 
at  execution  sale  should  be  treated  as  other  property  of  the  estate,  the 
arbitrators  attempt  to  award  to  William  Killebrew  a  portion  of  this  land, 
as  well  as  other  lands  belonging  to  the  estate  of  the  testator.  This  was 
evidently  intended  as  a  payment  pro  tanto  of  the  debt  found  due  by  the 
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estate  to  the  executor.  But  a  transfer  to  him  of  land  or  other  property 
in  payment  of  his  debt,  the  arbitrators  had  no  power  to  award.  An  award 
in  excess  of  the  authority  of  the  arbitrators  is  void,  unless  the  matter  in 
excess  is  such  as  may  be  disregarded,  and  a  valid  award  be  left  standing. 
But  in  this  case  the  arbitrators  have  not  only  attempted  to  award  what 
they  had  no  power  to  award,  but  they  have  also  failed  to  find  what  they 
were  empowered  to  determine. 

This  brings  us  to  the  question  of  the  validity  of  the  judgment  entered 
upon  the  award,  and  that  resolves  itself  into  the  further  question,  whether 
by  the  return  of  the  award  into  the  District  Court  that  court  acquired 
such  jurisdiction  over  the  subject  matter  as  that  if  the  judgment,  even  if 
erroneous,  would  be  merely  voidable  and  not  void.  The  jurisdiction  of 
the  District  Court  is  confined  to  certain  classes  of  cases  enumerated  in 
the  Constitution;  but  it  is  nevertheless  a  court  of  general  jurisdiction,  in 
the  sense  in  which  those  words  are  used  when  it  is  said  that  every  in- 
tendment must  be  indulged  in  favor  of  the  regularity  of  a  judgment  of 
a  court  of  general  j urisdiction.  But  the  power  conferred  upon  that  court  to 
enter  a  judgment  upon  an  award  iu  a  case  not  pending  before  it  is  purely 
statutory.  It  is  not  a  proceeding  according  to  the  course  of  the  common  law. 
It  is  neither  a  suit  at  law  nor  a  case  in  equity.  There  is  nothing  for  the 
court  to  hear  and  determine  except  the  incidental  questions  which  may 
grow  out  of  the  award  itself;  that  is  to  say,  whether  or  not  the  arbitra- 
tors have  impartially  discharged  their  duty  under  the  powers  conferred 
upon  them  by  the  submission,  and  in  the  manner  pointed  out  by  the  stat- 
ute. So  far  as  the  merits  of  the  original  controversy  is  concerned,  the 
duty  of  the  court  is  ministerial  rather  than  judicial;  that  is,  it  is  merely 
to  enter  judgment  in  accordance  with  a  legal  and  proper  award. 

In  cases  in  which  an  extraordinary  power  of  this  character — ^a  power 
simply  to  enter  judgment  in  a  case  not  brought  before  it  by  petition,  com- 
plaint, or  suit,  in  accordance  with  the  essential  principles  of  the  common 
law,  and  upon  the  finding  of  a  distinct  tribunal  of  the  parties'  own  selec- 
tion— is  conferred  by  statute  upon  a  court  of  general  jurisdiction,  we  are 
of  the  opinion  that  the  jurisdiction  should  be  treated  as  special;  that  the 
statutory  authority  should  be  substantially  pursued;  and  that  if  that  au- 
thority be  exceeded,  the  judgment  entered  upon  the  award  should  be 
held  void.  The  power  of  the  court  under  the  statute  to  enter  the  judg- 
ment originates  in  the  agreement  to  submit  to  arbitration,  and  is  confined 
to  the  authority  to  enter  the  judgment  upon  the  issues  submitted  and  in 
accordance  with  the  terms  of  the  submission.  If  there  be  no  agreement 
binding  upon  all  parties  to  the  submission,  and  especially  if  there  be  neces- 
sary parties  to  a  suit  to  determine  the  issues  who  do  not  join  in  the  sub- 
mission, or  if  the  arbitrators  fail  to  determine  the  issues,  and  attempt  to 
decide  matters  not  submitted  to  their  determination,  the  award  is  void^ 
Vol.  LXXXVI.  Sup.— 12 
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and,  as  we  think,  any  judgment  entered  upon  it  must  necessarily  fall 
with  it« 

But  it  is  urged,  that  because  the  judgment  entry  recites  that  the  parties 
came  by  their  attorneys,  and  that  the  amended  award  was  made  '^  by  and 
with  the  consent  of  the  parties  thereto,"  that  the  judgment  should  be 
held  valid  as  a  judgment  by  consent.  This  last  recital  may  mean  that 
the  parties  consented  that  the  award  should  be  referred  back,  and  not 
that  amended  award  that  was  entered  by  consent.  It  is  not  recited  that 
the  parties  consented  to  the  judgment.  It  is  true  that  it  does  not  appear 
that  any  objection  to  it  was  interposed.  If  the  reference  to  arbitration 
had  been  made  in  a  suit  pending  in  court,  and,  all  parties  being  present 
in  court,  a  judgment  had  been  entered  on  the  award  without  objection 
from  any  source,  it  would  have  been  conclusive,  however  erroneous. 
Then  the  court  has  jurisdiction  of  the  persons  and  the  subject  matter,  and 
in  order  for  a  party  before  the  court  to  avail  himself  of  any  error  in  its 
ruling,  he  must  except  in  order  to  get  the  benefit  even  of  an  appeal.  But 
when  the  court  has  no  jurisdiction,  and  is  without  power  to  enter  any 
judgment  upon  the  pretended  award, -save  an  order  of  dismissal  of  the 
proceedings,  we  think  a  different  rule  should  prevail.  The  court  being 
without  jurisdiction  to  render  a  judgment  upon  the  award,  the  failure  of 
parties  to  object  to  that  judgment  could  not  give  it  validity. 

The  trial  court  gave  judgment  for  the  defendant  in  error  upon  the 
ground  of  the  conclusiveness  of  the  judgment.  While  the  findings  of  the 
court  show  many  of  the  items  of  account  between  the  executor  and  the 
estate,  and  may  indicate  that  he  was  not  chargeable  with  assets  sufficient 
to  pay  off  the  judgment  in  favor  of  Stockdale  as  administrator,  there  is 
no  distinct  determination  of  the  question. 

Therefore,  for  the  error  in  holding  that  the  plaintiffs  were  estopped  by 
the  judgment,  we  feel  constrained  to  reverse  the  judgment  and  remand 
the  cause. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  and 
Court  of  Civil  Appeals  be  reversed,  and  that  the  cause  be  remanded  for 
a  new  trial. 

Beversed  and  remanded. 

Delivered  November  23,  1898. 
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Clarendon  Land  Investment  Agency  Company  v.  McClelland  Bros. 

No.  47. 

1.  Cattle  May  Bun  at  Large— Duty  of  Owner  of  Land. 

Neither  the  courts  nor  the  Legislature  of  this  State  have  ever  recognized 
the  rule  of  the  common  law  which  requires  every  man  to  restrain  his 
cattle,  either  by  tethering  or  by  enclosure.  If  cattle  of  one  person 
wander  upon  the  unenclosed  lands  of  another,  or  upon  his  lands  im- 
perfectly enclosed,  they  are  not  trespassers,  and  the  owner  is  not  liable 
for  any  damage  that  they  may  inflict.  It  follows,  that  one  who  de- 
sires to  secure  his  lands  against  the  encroachments  of  livestock  run- 
ning at  large,  either  upon  the  open  range  or  in  adjoining  fields  or 
pastures,  must  throw  around  it  an  enclosure  suflScient  to  prevent  the 
entry  of  all  ordinary  animals  of  the  class  intended  to  be  excluded.  A 
charge  in  conflict  with  this  rule  held  reversible  error 185 

2.  E^ind  of  Fence. 

It  may  be  admitted,  that  if  the  owner's  enclosure  be  sufilcient  to  exclude 
all  cattle  of  an  ordinary  disposition,  he  would  have  the  right  to  re- 
cover for  the  trespass  of  such  as  are  peculiarly  vicious  and  prone  to 

break  fences 186 

8.  Bight  of  Owners  of  Ldvestock. 

It  is  the  right  of  every  owner  of  domestic  animals  in  this  State,  not 
known  to  be  diseased,  vicious,  or  breachy,  to  allow  them  to  run  at 
large,  and  this  without  reference  to  the  'size  or  class  of  such  animals 
kept  by  others  in  the  same  neighborhood ;  e.  g.,  a  stock  owner  may 
turn  his  calves  and  yearlings  out,  although  adjoining  a  pasture  built 
to  secure  older  and  larger  kinds 186 

4.  Statutes  Defining  Lawful  Fences,  etc. 

Title  43 ;  title  93,  chapter  5,  and  act  amendatory,  March  26, 1887,  apply 
to  lands  in  cultivation,  and  not  to  pasture  lands 186 

5.  Diseased  Cattle. 

An  owner  of  diseased  cattle  would  be  liable  in  damages  caused  by  placing 
them  in  his  pasture  adjoining  another  into  which  it  was  probable  the 
diseased  cattle  might  intrude 187 

ON  MOTION  FOR  REHEARING. 

6.  Conclusiveness  of  the  Findings  of  Fact  by  Courts  of  Civil 

Appeals. 

It  is  prescribed  that  **  the  judgments  of  the  Courts  of  Civil  Appeals  shall 
be  oonclusive  upon  the  facts  of  a  case.^^  By  this  is  meant  that  the  de- 
cision of  that  tribunal  upon  questions  of  fact—that  is  to  say .  questions 
upon  which  there  may  be  a  conflict  in  the  evidence — shall  be  final,  and 
not  the  subject  of  review  in  this  court 187 

7.  Some. 

In  acoordanoe  with  the  statute,  Acts  of  1892,  page  22,  this  court  adopted 
rule  5  (of  Rules,  etc.),  directing  that  the  transcript  shall  be  trans- 
mitted to  this  court  in  every  case  in  which  a  writ  of  error  shall  have 
been  granted.  This  is  to  enable  this  court  to  decide  all  issues  pre- 
sented for  its  determination  in  the  light  of  the  pleadings,  and  of  every 
fact  established  by  undisputed  evidence,  or  the  conclusions  of  the 
Court  of  Civil  Appeals  upon  the  conflicting  evidence 188 
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8.  Same. 

Where  the  testimony  in  the  record  is  undisputed,  it  will  be  considered 
by  this  court,  although  it  conflict  with  a  finding  by  the  Court  of  Civil 
Appeals.    See  example 188 

9.  Rules. 

Rules  24.  25,  and  26,  on  assignments  of  error,  discussed  and  construed . .  190 

10.  Assigrnments  of  Brror. 

When  an  assignment  of  error  is  sufficiently  specific  to  enable  the  court 
to  see  that  a  particular  ruling  is  complained  of,  it  should  be  held  good. 
Tlie  reasons  by  which  allegations  of  error  are  sustained  find  their 
proper  place  in  the  propositions,  statements,  and  authorities  required 
to  be  set  forth  in  the  brief,  under  and  in  support  of  the  respective  as- 
signments    191 

11.  Same. 

An  assignment  of  error,  that  '*  the  court  erred  in  the  fifth  paragraph  of 
his  charge  to  the  jury,  which  is  as  follows''  (setting  it  out),  is  suffi- 
cient, without  allegation  wherein  is  the  error  complained  of 189, 192 

12.  Same. 

An  assignment,  that  ^^  the  court  erred  in  overruling  the  defendant's  gen- 
eral demurrer  to  plain  tiff's'  petition,'"  should  be  held  good,  and  should 
be  considered  on  appeal 192 

13.  Cause  of  Action. 

Allegation  that  plaintifi's'  land  was  securely  fenced  and  that  defendant 
permitted  its  cattle  to  break  through  their  enclosure,  states  cause  of 
action  on  general  demurrer 192 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
.Donley  County. 

Matlock  &  Pecbcock  and  W.  R.  Butler^  for  plaintiff  in  error. —  1.  The 
court  erred  in  overruling  the  defendant's  general  demurrer  to  plaintiffs' 
original  petition.  The  allegation  of  the  scienter  is  not  only  a  material 
allegation,  but  is  a  necessary  allegation,  and  must  be  proved.  Gibbs  v. 
Coykendall,  39  Hun,  140;  Cook  v.  Waring,  H.  <fe  C,  2  Exch.,  331-338; 
Fisher  v.  Clark,  41  Barb.,  329;  Week's  Dam.  Ab.  Inj.,  sec.  118,  note  1; 
Hale  V.  Blanford,  45  111.,  9;  Fultz  v.  Wyckoff,  25  Ind.,  324;  Kerschacke 
V.  Ludwig,  25  Wis.,  430;  Wormley  v.  Gregg,  56  111.,  251;  Lyke  v.  Van 
Leuven,  4  Denio,  127;  17  N.  Y.,  520;  Tift  v.  Tift,  17  N.  Y.,  538;  Sedg. 
on  Meas.  of  Dam.,  722,  723;  1  Thomp.  on  Neg.,  186,  189,  205,  206; 
Cool,  on  Torts,  343,  and  note  2,  344,  and  note  102;  Spring  Co.  v.  Edgar, 
99  U.  S.,  645;  Moss  v.  Partridge,  9  111.  App.,  490;  Twigg  v.Ryland,  24 
Ajn.  Law  Reg.,  191;  Whit.  Smith  on  Neg.,  101,  102. 

2.  Simply  turning  one's  cattle,  having  an  infectious  disease,  into  his 
own  pasture,  adjoining  the  pasture  of  another,  occupied  by  cattle,  is  not 
unlawful,  nor  such  an  act  or  wrong  or  negligence  as  will  give  to  the 
owner  of  the  adjoining  premises  a  cause  of  action  for  damages  sustained 
in  consequence  of  the  disease  being  communicated  to  his  cattle.  Fisher 
v.  Clark,  41  Barb.,  329;  Mills  v.  Railway,  41  N.  Y.,  619;  Walker  v.  Her- 
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ron,  22  Texas,  55;  Scott  v.  Groves,  46  Am.  Rep.,  814;  Gibbs  v.  Coyken- 
dall,  39  Hun,  141. 

3.  Plaintiffs  can  not  recover  in  this  case,  even  if  defendant  bad  known 
when  it  placed  the  cattle  in  its  pasture  in  Donley  County  that  the  same 
were  liable  to  communicate  disease  to  plaintiffs*  cattle,  unless  the  evidence 
shows  that  defendant  was  guilty  of  culpable  negligence  and  willfulness 
in  the  care  and  custody,  management,  and  handling  of  their  cattle,  and 
as  a  result  of  such  culpable  negligence  and  willfulness  plaintiffs'  cattle 
contracted  the  disease  and  died  therefrom.  And  it  must  further  appear 
that  the  plaintiffs  have  not  been  guilty  of  any  culpable  negligence  or  will- 
fulness or  contributory  negligence  in  handling,  managing,  and  caring  for 
their  own  cattle.  Walker  v.  Herron,  22  Texas,  60;  Wolf  v.  Iron  Works 
Co.,  10  Cal.,  544;  Shearm.  <fe  Redf.  on  Neg.,  sees.  5, 12;  Hoffman  v.  Water 
Co.,  10  Cal.,  413;  1  Hill,  on  Torts,  67;  Sedg.  on  Dam.,  7  ed.,  362. 

4.  If  it  appears  from  the  evidence  that  plaintiffs  were  guilty  of  culpable 
negligence,orthat  their  negligence  contributed  to  the  injury  they  suffered, 
whatever  may  be  the  degree  of  their  negligence,  notwithstanding  the  de- 
fendant may  have  been  guilty  of  negligence,  yet  plaintiffs  can  not  recover. 
Walker  v.  Herron,  22  Texas,  59,  60;  Telfer  v.  Railway,  3  Am.  Law  Reg., 
N.  S.,  665;  Wild  v.  Feairrie,  2  Am.  Law  Reg.,  N.  S.,  242;  Zoebisch  v.  Tar- 
bell,  5  Am.  Law  Reg.,  N.  S.,  572;  Waters  v.  Wing,  8  Am.  Law  Reg.,  N.  S., 
788;  Canal  Co.  v. Bentley,  10  Am.  Law  Reg.,  N.  S.,  746;  Jacob  v.  Duke,  3 
Am.  Law  Reg.,  O.  S.,  443;  O'Brien  v.  Railway,  6  Am.  Law  Reg.,  O.  S.,  361 ; 
Freer  v.  Cameron,  55  Am.  Dec,  670,  and  note;  2  Sedg. on  Dam.,  347-349, 
note  1,  349,  350,  note  A,  and  358;  1  Sedg.  on  Dam.,  164,  165,  note  A; 
Bush  V.  Brainard,  1  Cow.,  78. 

Counsel  cited  additional  authorities  in  petition  for  writ  of  error:  Sali- 
nas V.  Wright,  11  Texas,  577;  Lipscomb  v.  Bryan,  22  Texas,  609;  Sneed 
V.  Moodie,  24  Texas,  160;  Whitlock  v.  Castro,  22  Texas,  111;  Ramsay 
V.  McCauley,  2  Texas,  189;  Morrison  v.  Ins.  Co.,  69  Texas,  359;  Rail- 
way V.  Hennessy,  75  Texas,  157;  Ford  v.  Taggart,  4  Texas,  492;  Cham- 
pion V.  Vincent,  20  Texas,  812;  Hilliard  v.  Railway,  37  Iowa,  445;  Sy- 
ford  V.  Shryford,  61  Iowa,  155;  Clark  v.  Phelps,  4  Cow.,  190;  Johnson 
T.  Presby,  2  N.  H.,  56. 

Browning  &  Madden^  for  defendants  in  error,  in  original  brief,  cited: 
Davis  V.  Davis,  70  Texas,  123;  Chunot  v.  Larson,  43  Wis.,  536;  Zach- 
arie  v.  Bryan,  2  Texas,  274;  Prewett  v.  Farris,  5  Texas,  370;  Warner 
V.  Bailey,  7  Texas,  517;  Deys  v.  Stewart,  4  Denio,  101;  Hamburg  v. 
Wood,  66  Texas,  168;  Walker  v.  Herron,  22  Texas,  55;  Gallaher  v. 
Bowie,  66  Texas,  70;  Hays  v.  Hays,  66  Texas,  606;  Shuraard  v.  John- 
son, 66  Texas,  70;  Randall  v.  Carlisle,  59  Texas,  69;  Powell  v.  Haley, 
28  Texas,  53;  Briscoe  v.  Bronough,  1  Texas,  326;  Chevallier  v.  Denson, 
8  Texas,  439;  Alley  v.  Booth,  16  Texas,  94;  Ward  v.  Bledsoe,  32  Texas, 
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251;  1  Thomp.  on  Neg.,  206,  209;  6  Wait's  Act.  and  Def.,  72;  1  Sath. 
on  Dam.,  24. 

And  in  supplemental  brief  contended:  1.  That  said  petition  is  good 
on  general  demurrer.  Dist.  Ct.  Rule  17, 47  Texas,  619;  Frosh  v.  Sweet, 
2  Texas,  485;  Williams  v.  Wamell,  28  Texas,  610.  The  plaintiffs'  peti- 
tion  alleged  that  their  land  was  ^^  securely  fenced  and  enclosed,"  and 
that  averment  is  good  against  a  general  exception. 

2..  Under  the  second  proposition  submitted  in  the  petition  in  error,  it 
is  contended,  that  the  opinion  of  the  Court  of  Civil  Appeals  does  not  cor- 
rectly  declare  the  law  of  this  case,  and  in  support  of  their  position  they 
cite  a  number  of  authorities  which  were  never  referred  to  in  their  brief 
before  the  Court  of  Civil  Appeals. 

It  will  be  seen  upon  examination  that  these  cases  are  not  applicable  to 
the  case  at  bar. 

Cole  V.  Tucker,  6  Texas,  270,  was  an  action  in  trespass  against  the  de- 
fendant for  killing  a  mule  belonging  to  plaintiff,  while  it  was  depredating 
upon  defendant's  crop.  The  defendant,  in  his  answer,  admitted  that  he 
had  an  iqsufficient  fence,  but  justified  himself  by  a  tender  of  money  for 
the  damages  done,  and  thus  tried  to  evade  the  plaintiff's  right  to  vindic- 
tive or  exemplary  damages.  The  decision  turned  upon  the  point  whether 
the  defendant  was  liable  for  exemplary  damages. 

Ford  V.  Taggart,  4  Texas,  492,  is  a  similar  case,  and  the  court  says  that 
the  defendant  has  no  right  to  destroy  plaintiff's  property,  even  if  his  fence 
was  lawful. 

Champion  v.  Vincent,  20  Texas,  811,  was  an  action  against  defendant 
for  shooting  three  of  plaintiff's  hogs  while  they  were  rooting  up  pota- 
toes in  defendant's  potato  patch. 

All  three  of  these  cases  turned  upon  the  question  of  the  right  in  the 
plaintiffs  to  recover  exemplary  damages  for  the  destruction  of  their  stock 
by  the  willful  acts  of  defendant.  Therefore  we  contend  that  they  are 
not  applicable  to  this  case. 

Webster  defines  a  '* gardener"  to  be  "one  who  makes  and  tends  a 
garden;  horticulturist."  He  defines  a  "  farmer"  to  be  *'  one  who  farms; 
as  one  who  hires  and  cultivates  a  farm;  a  cultivator  of  leased  ground; 
a  tenant;  an  agriculturist;  a  husbandman."  He  also  defines  a  '^planter" 
to  be  ^^one  who  plants,  sets,  introduces,  or  establishes;  as  a  planter  of 
maize;  a  planter  of  vines;  one  who  owns  a  plantation." 

From  these  definitions,  we  can  not  see  how  article  2481  of  the  Revised 
Statutes  can  be  construed  into  the  meaning  insisted  upon  by  counsel  for 
plaintiff  in  error.  And  further,  the  said  article  provides  for  the  fence 
to  be  "about  his  cleared  land  in  cultivation."  Why  not  have  said 
"about  his  land"  if  the  intention  was  that  contended  for  by  opposing 
counsel  ? 

Take  into  further  consideration  the  time  when  this  act  was  originally 
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passed  (1840),  and  the  meaning  of  the  law  is  clear.  This  court  held  in 
Davis  V.  Davis,  70  Texas,  123,  that  '*  Every  owner  of  land  in  this  State 
is  entitled  to  its  exclusive  enjoyment.  If  he  take  no  steps  to  guard 
against  the  intrusions  of  his  neighbor's  cattle,  he  can  not  complain  if 
they  roam  over  and  graze  upon  it.  If  he  enclose  it,  his  enclosure  must 
be  respected,  although  it  may  not  be  a  statutory  fence."  The  opinion 
farther  says:  *'The  object  of  the  statute  was  to  afford  an  easy  remedy 
for  trespasses  by  livestock  to  such  land  owners  as  complied  with  its  pro- 
visions, and  was  not  to  throw  open  to  the  use  of  the  public  the  lands  of 
all  proprietors  who  did  not  observe  the  statutory  requirements  in  making 
or  maintaining  these  enclosures.  We  are  not  prepared  to  say  that  the 
Legislature  had  the  power  to  make  the  private  lands  in  the  State,  when 
not  enclosed  in  a  particular  manner,  a  common  grazing  ground,  if  it  so 
desired."     70  Texas,  125. 

Again,  this  court,  in  Worthington  v.  Wade,  82  Texas,  26,  said:  **  It 
seems  to  be  insisted  that  because  the  fence  is  not  such  as  is  prescribed  by 
the  Act  of  April  18,  1879,  it  was  unlawful  to  construct  it.  But  the  ob- 
ject of  that  act  was  merely  to  prescribe  such  a  fence  as  would  enable 
land  owners  to  enforce  certain  remedies  against  the  owners  of  trespassing 
animals,  and  not  to  prohibit  any  other  kind  of  fence."  82  Texas,  28, 29. 
And  the  court  in  said  case  again  confirms  the  doctrine  laid  down  in 
Davis  V.  Davis,  70  Texas,  123. 

There  is  nothing  in  chapter  4,  title  93,  of  Sayles'  Civil  Statutes,  or  in 
title  43  of  said  statutes,  that  conflicts  in  any  manner  with  the  principle 
enunciated  by  the  two  last  decisions  above  cited,  nor  with  those  cited  by 
plaintiff  in  error.  If  the  plaintiff  in  error  is  bound  to  have  some  statu- 
tory rule  to  govern  a  recovery  in  this  case,  it  would  seem  that  article 
4609  ought  to  satisfy  it. 

The  Court  of  Appeals,  in  the  case  of  Wool  Growing  Company  v.  Bogel, 
3  Willson's  Civil  Cases,  section  273,  held  that  an  action  would  lie  against 
defendant  for  entering  upon  the  plaintiff's  unenclosed  lands  with  5000 
sheep,  and  herding  same  upon  said  land,  over  the  protests  of  the  plaintiff. 

The  criminal  laws  of  this  State  also  indicate  clearly  the  intention  of 
the  law  making  power  to  protect  a  land  owner  in  his  possessions,  when- 
ever he  evinces  a  desire  to  maintain  exclusive  control  over  his  land  by 
placing  a  fence  around  it.  That  policy  is  shown  particularly  in  Penal 
Code,  articles  665,  675a,  684,  684a,  and  631a.  Also,  Laws  23rd  Leg., 
ch.  67,  pp.  87,  88. 

The  policy  of  tMs  State  in  reference  to  this  question  seems  to  be  so 
clearly  settled  that  the  Court  of  Civil  Appeals  very  properly  made  use  of 
the  following  language  in  rendering  the  opinion  in  this  case  when  before 
that  court:  *'It  must  be  considered  as  settled  in  this  State,  that  the 
failure  of  the  owner  of  land  to  construct  around  it  the  exact  kind  of 
fence  prescribed  by  the  statute  does  not  throw  it  open  to  whoipsoever 


Digitized  by  VjOOQIC 


184  Texas  Supreme  Court  Reports.  [^November ^ 

sees  proper  to  drive  his  cattle  thereon;  these  statutes  being  regarded  as 
intended  to  prescribe  an  easy  remedy  for  those  who  so  enclose  their  land^ 
leaving  those  who  do  not  to  settle  their  rights  independent  of  the  stat* 
ute." 

To  change  this  settled  policy  now  would  confuse  and  embarrass  almost 
every  settler  in  the  entire  west  and  northwest  portion  of  the  State,  con- 
stituting more  than  one-half  of  the  area  of  Texas.  It  is  almost  impossi- 
ble to  find,  in  the  entire  Panhandle  country,  such  a  fence  as  the  counsel 
for  plaintijQP  in  error  insists  that  the  defendants  in  error  should  have  had 
around  their  land  to  entitle  them  to  recover  their  damages  so  clearly  and 
indisputably  shown  in  this  case. 

GAINES,  Associate  Justice. — ^This  suit  was  brought  in  the  District 
Court  of  Donley  County,  by  the  defendants  in  error,  to  recover  of  plaint- 
iff  in  error  damages  for  an  alleged  trespass  of  the  latter' s  cattle  upon  the 
pasture  of  the  former.  It  was  claimed  in  the  petition  that  the  plaintiffs' 
cattle  had  died  by  reason  of  a  disease  communicated  to  them  by  those  of 
the  defendant.  There  was  a  judgment  for  the  plaintiffs,  which,  upon  ap- 
peal by  the  defendant,  was  affirmed  in  the  Court  of  Civil  Appeals. 

It  was  shown  upon  the  trial,  that  the  plaintiffs  were  the  owners  of  a 
pasture  embracing  2000  acres,  which  was  enclosed  by  a  wire  fence,  and 
upon  which  they  held  about  100  head  of  cattle.  This  pasture  was  entit*ely 
surrounded  by  a  much  larger  one,  which  was  owned  by  the  defendant 
corporation,  and  which  was  also  enclosed  by  a  fence  of  the  same  general 
character.  The  fence  of  plaintiffs,  as  they  testified,  was  constructed  of 
*'  posts  about  80  feet  apai*t,  with  four  barbed  wires,  and  three  or  four 
stays  between  each  post."  In  1889  the  defendant  company  placed  in  its 
pasture  a  large  number  of  East  Texas  cattle,  which  were  less  in  size  than 
the  cattle  of  the  Panhandle  section.  Some  of  these  cattle  passed  through 
the  plaintiffs'  fence  and  into  their  pasture,  and  there  was  evidience  suffi- 
cient  to  justify  a  finding  that  they  communicated  a  disease  to  some  of 
plaintiffs'  cattle,  from  which  they  died.  The  fence  appears  to  have  been 
passed  through  by  the  young  cattle,  presumably  the  calves  and  yearlings. 

One  of  the  plaintiffs  testified  that ''  they  (meaning  the  cattle)  would 
ci-awl  through  the  fence."  The  other  also  testified  as  follows:  **  They 
were  small,  and  just  walked  through  our  fence." 

The  court  charged  the  jury  as  follows:  "  Every  entry  of  one's  own 
cattle  upon  the  lands  or  premises  of  another  is  a  trespass,  and  the  owner 
of  such  cattle  will  be  liable  for  any  damages  sustained  by  the  owner  of 
such  premises,  if  any,  provided  such  lands  or  premises  were  at  the  time 
of  such  entry  enclosed  by  a  fence  sufficient  to  exclude  therefrom  such 
cattle  or  animals  as  were  accustomed  to  be  used  in  the  country  or  the 
range  around  and  about  such  enclosed  premises,  and  provided  further 
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that  such  trespass  is  effected  by  a  forcible  entry  through  such  fence  or 
enclosure." 

This  charge  was  assigned  as  error  upon  the  appeal  to  the  Court  of  Civil 
Appeals,  and  the  assignment  is  insisted  upon  in  this  court. 

Neither  the  courts  nor  the  Legislature  of  this  State  have  ever  recognized 
the  rule  of  the  common  law  of  England  which  requires  every  man  to  re- 
strain his  cattle  either  by  tethering  or  by  enclosure.  Davis  v.  Davis,  70 
Texas,  128.  Hence  if  the  cattle  of  one  person  wander  upon  the  unen- 
closed lands  of  another,  or  upon  his  lands  imperfectly  enclosed,  they  are 
not  trespassers,  and  the  owner  is  not  liable  for  any  damage  that  they  may 
inflict.  It  follows  that  one  who  desires  to  secure  his  lands  against  the  en- 
croachments of  livestock  running  at  large,  either  upon  the  open  range 
or  in  an  adjoining  field  or  pasture,  must  throw  around  it  an  enclosure 
sufficient  to  prevent  the  entry  of  all  ordinary  animals  of  the  class  intended 
to  be  excluded.  If  he  does  not,  the  owner  of  animals  that  may  encroach 
upon  it  will  not  be  held  liable  for  any  damage  that  may  result  from  such 
encroachment.  This  is  the  necessary  result  of  the  right  of  the  owner  of 
domestic  animals  to  permit  them  to  run  at  large,  as  recognized  by  the 
laws  of  this  State.  Since  he  does  not  owe  the  duty  of  confining  his  cattle, 
he  Is  guilty  of  no  negligence,  and  he  does  no  wi-ong  by  allowing  them  to 
go  unconfined,  and  is  not  responsible  for  their  acts  if,  by  reason  of  an 
insecure  fence,  they  inflict  damages  upon  the  lands  of  a  neighbor.  In 
other  words,  their  encroachment  upon  another's  lands  is  not  a  trespass. 
If,  however,  he  drives  his  cattle  upon  the  enclosed  land  of  another,  how- 
ever imperfectly  enclosed,  he  is  guilty  of  a  trespass,  for  which  he  is  liable 
to  answer  in  damages.     Davis  v.  Davis,  supra. 

Tested  by  the  rule  we  have  announced,  the  charge  under  consideration 
can  not  be  sustained.  Abstractly  considered,  it  admits  of  a  holding,  that 
if  only  sheep  '*  were  accustomed  to  be  used  in  the  country  or  in  the  range 
around  and  about  the  enclosed  premises,"  and  the  owner  of  the  land  had 
a  fence  sufficient  to  exclude  such  animals,  one  who  should  bring  in  neat 
cattle,  and  leave  them  unconfined  upon  adjacent  lands,  would  be  held  to 
respond  in  damages  for  any  loss  that  might  ensue  by  reason  of  their  en- 
croaching upon  the  enclosed  premises.  It  is  clear  that  such  is  not  the 
law.  It  is  but  just,  however,  to  the  learned  judge  who  tried  the  case  to 
say,  that  it  is  apparent  from  the  entire  charge,  in  the  light  of  tlie  testi- 
mony, that  he  did  not  intend  to  lay  down  so  broad  a  doctrine.  He  re- 
ferred solely  to  neat  cattle.  But  the  possible  construction  we  have  sug- 
gested serves  to  illustrate  what  we  conceive  to  be  an  error  in  the  instruc- 
tion, when  applied,  as  doubtless  intended,  to  the  latter  class  of  animals 
only. 

We  do  not  hold  that  for  no  breach  of  his  fence  and  invasion  of  his 
pasture  by  domestic  animals  could  a  land  owner  recover  under  our  laws. 
It  may  be  admitted,  that  if  his  enclosure  be  sufficient  to  exclude  all  cat- 
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tie  of  an  ordinary  disposition,  he  would  liave  the  right  to  recover  for 
the  trespass  of  such  as  were  peculiarly  vicious  and  prone  to  break  fences. 
The  owner  of  a  dog  may,  as  a  general  rule,  permit  him  with  impunity  to 
run  at  large,  but  if  he  knows  him  to  be  vicious  and  does  not  restrain  him, 
he  is  liable  for  any  injury  he  may  inflict  upon  person  or  property;  and  it 
would  seem  that  the  same  principle  should  apply  to  the  owner  of  any  do- 
mestic animal  known  to  him  as  being  accustomed  to  break  through  an 
ordinaiily  good  and  sufficient  fence. 

But  upon  what  principle  are  we  to  draw  a  distinction  between  small 
cattle  and  large  ?  If  the  fact  that  all  the  cattle  in  the  neighborhood  of 
his  pasture  were  of  large  breeds  when  his  fence  was  constructed  would 
relieve  the  owner  of  the  necessity  of  making  his  fence  suiBcienUy  close 
to  keep  out  small  cattle  that  might  be  brought  into  the  country,  why 
should  he  be  not  relieved  against  the  necessity  of  fencing  against  hogs, 
provided  there  were  no  hogs  within  reach  when  he  made  his  enclosure  ? 
The  owner  of  the  little  "  dogies"  (as  the  witnesses  call  them),  such  as 
crawled  or  walked  so  freely  under  the  wires  of  plaintiffs'  fence,  had  pre- 
cisely the  same  right  to  permit  them  to  go  at  large  as  his  neighbors  had 
who  owned  Herefords  or  shorthorns;  and  it  could  make  no  difference  who 
came  first  with  his  cattle  to  the  neighborhood.  It  is  equally  unimportant 
whether  others  in  the  same  section  or  neighborhood  kept  the  same  kind 
of  cattle  or  not. 

It  is  the  right  of  every  owner  of  domestic  animals  in  this  State,  not 
known  to  be  diseased,  vicious,  or  '*breachy,"  to  allow  them  to  run  at 
large,  and  this  without  reference  to  the  size  or  class  of  such  animals  kept 
by  others  in  the  same  neighborhood.  For  these  reasons  we  think  there 
was  error  in  the  charge  complained  of,  for  which  the  judgment  must  be 
reversed. 

We  are  of  the  opinion  that  the  Act  of  March  26,  1879  (2  Sayles*  Civil 
Statutes,  article  4609a),  applies  only  to  counties  and  subdivisions  of  coun- 
ties in  which  the  provisions  of  chapter  4  of  title  93  of  the  Revised  Stat- 
utes have  been  put  in  force  by  an  election.  So  also  title  43,  in  relation 
to  fences,  applies  only  to  lands  in  cultivation,  and  not  to  pasture  lands. 
They  have  no  bearing  upon  the  case,  except  in  so  far  as  they  evince  a 
recognition  by  the  Legislature  of  the  general  rule,  that  owners  of  domes- 
tic animals  have  the  right  in  this  State  to  permit  them  to  run  at  large. 

In  order  to  obviate  any  misconception  in  the  scope  of  this  opinion,  we 
call  attention  to  the  radical  distinction  between  this  case  and  that  of 
Davis  V.  Davis,  supra.  In  that  case  the  defendant  drove  his  cattle  upon 
the  plaintiff's  enclosed  land.  That  made  him  a  willful  trespasser.  In 
this  the  defendant  corporation  merely  put  its  cattle  upon  its  own  pasture, 
and  they  passed  the  plaintiffs*  fence  of  their  own  volition. 

If  the  agents  of  the  defendant  corporation  knew  that  their  calves  could 
pass  through  the  plaintiffs*  enclosure,  and  that  they  were  likely  to  corn- 
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manicate  disease  to  the  latter' s  cattle,  it  was  negligence  on  its  part  not 
to  confine  them,  and  for  the  consequences  of  that  negligence  it  would  be 
liable. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Appeals 
are  reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 


ON   MOTION   FOR  REHEARING. 

GAINES,  Associate  Justice. — In  this  motion  for  a  rehearing  the  ap- 
pellees do  not  ask  a  reconsideration  of  our  ruling  upon  the  principles  of 
law  which  govern  the  merits  of  the  controversy;  but  they  do  insist  that 
the  record,  as  it  came  to  us,  did  not,  under  the  Constitution  and  laws  of 
the  State  and  the  rules  of  practice  of  this  court,  present  for  our  determi- 
nation the  questions  determined  in  the  former  opinion. 

It  is  contended,  in  the  first  place,  that  because  our  jurisdiction  is  lim- 
ited to  questions  of  law,  and  because  the  judgments  of  the  Courts  of 
Civil  Appeals  are  made  conclusive  upon  the  facts,  we  are  not  at  liberty 
to  look  beyond  the  conclusions  of  fact  filed  in  such  a  court,  in  determin- 
ing a  case  brought  before  us  upon  a  writ  of  error.  The  statutes  provide, 
that  in  a  cause  in  which  a  writ  of  error  lies  to  the  Supreme  Court,  the 
Court  of  Civil  Appeals  shall  file  its  conclusions  of  fact  and  law,  and  it 
was  doubtless  contemplated  that  these  conclusions  should  embody  a  full 
statement  of  all  the  facts  established  upon  the  trial  of  the  case.  Act  of 
April  13,  1892,  sec.  31,  Laws  of  1892,  p.  31. 

It  is  also  true  that  the  fifth  section  of  the  same  act  provides,  among 
other  things,  that  ^^  the  judgment  of  the  Court  of  Civil  Appeals  shall  be 
conclusive  upon  the  facts  of  a  case,"  but  the  meaning  of  the  provision  is 
clear.  To  recite  the  uncontroverted  facts  of  a  case  demands  no  act  of 
judgment,  in  the  sense  in  which  that  term  is  used  in  the  statute.  What 
is  meant  is,  that  the  decision  of  that  tribunal  upon  questions  of  fact — that 
is  to  say,  questions  upon  which  there  may  be  a  conflict  in  the  evidence — 
shall  be  final,  and  not  the  subject  of  review  in  this  court. 

Article  1033  of  the  Revised  Statutes,  as  amended  by  the  Act  of  April 
13,  1892,  provides,  that  the  Supreme  Court,  upon  the  hearing  of  a  case 
brought  up  by  a  writ  of  error,  "may  require  at  any  time  the  original 
transcript  to  be  sent  up  "  (Laws  1892,  page  22);  and  in  pui*suance  of  that 
authority,  this  court  has  adopted  a  rule  which  directs  that  the  transcript 
shall  be  transmitted  to  this  court  in  every  case  in  which  a  writ  of  error 
shall  have  been  granted.  84  Texas,  696,  rule  5.  If  it  was  intended  that 
the  Supreme  Court  should  decide  the  case  upon  the  conclusions  of  law 
and  fact  filed  in  the  Court  of  Civil  Appeals,  the  power  conferred  by  the 
|nt>visiQn  in  the  statute  last  cited  is  nugatory.    We  think  the  purpose  was 
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to  empower  this  court  not  to  revise  the  decision  of  the  court  of  appeals 
upon  any  disputed  question  of  fact,  but  to  enable  it  to  decide  all  issues 
presented  for  the  determination  of  this  court,  in  the  light  of  the  plead- 
ings and  of  every  fact  established  either  by  the  undisputed  evidence  or 
the  conclusions  of  the  appellate  court,  upon  the  conflicting  evidence. 

It  is  not  to  be  presumed  that  a  Court  of  Civil  Appeals  will  intention- 
ally avoid  in  its  statement  of  the  case  any  fact  material  to  its  determina- 
tion. But  in  the  view  they  take  of  the  law,  a  fact  may  appear  to  them 
immaterial,  which  in  the  opinion  of  this  court  may  have  an  important 
bearing  upon  the  determination  of  the  cause.  If  there  should  be  a  con- 
flict in  the  testimony  as  to  the  question  whether  a  certain  thing  be  black 
or  white,  and  the  Court  of  Civil  Appeals  finds  that  it  was  white,  this  court 
is  bound  by  that  finding.  But  if  the  undisputed  evidence  show  that  it 
was  black,  and  that  court,  not  being  impressed  with  the  materiality  of 
the  fact,  should  inadvertantly  state  that  it  was  white,  it  would  be  an  un- 
reasonable rule  that  would  withhold  from  this  court  the  power  to  correct 
the  error  and  decide  according  to  the  evidence,  in  the  event  it  should 
deem  the  fact  material  to  a  proper  disposition  of  the  cause.  This  is  a 
strong  illustration,  and  one  not  likely  to  occur;  but  errors  less  palpable, 
but  equally  as  prejudicial,  may  occur,  and  this  court  should  not  be  bound 
by  them. 

In  this  case  the  Court  of  Civil  Appeals,  in  their  conclusions  of  fact, 
found  that  the  appellant's  cattle  ^'  broke  through  appellees'  fence;"  but 
as  stated  in  the  former  opinion,  one  of  the  appellees  testified  in  the  trial 
court  that  the  cattle  ^*  would  crawl  through  the  fence,*'  and  the  other 
that  *'  they  were  small,  and  just  walked  through  the  fence  into  our  pas- 
ture." It  is  clear  that  there  was  no  actual  breaking,  and  viewed  in  the 
light  of  the  undisputed  testimony,  it  is  also  clear  that  the  court  did  not 
intend  in  its  conclusions  to  convey  that  idea.  The  case  itself  affords  a 
striking  illustration  of  the  injustice  of  the  rule  for  which  counsel  contend. 

There  is  nothing  in  the  opinion  in  the  case  of  Meade  v.  Land  Company, 
85  Texas,  815,  inconsistent  with  the  views  here  expressed. 

In  this  same  connection,  it  is  complained  that  even  if  we  had  the  power 
to  look  to  the  testimony,  we  were  in  error  in  concluding  that  the  plaintiff 
in  error's  cattle  were  less  in  size  than  other  cattle  in  the  neighborhood. 
But  if  this  deduction  be  not  warranted  by  the  testimony,  it  is  unimpor- 
tant. They  were  evidently  not  fence-breaking  cattle.  We  may  say,  how- 
ever, that  we  do  not  clearly  see  how  the  cattle  in  question  *'  just  walked 
through"  a  wire  fence  sufficient  to  keep  out  '*  the  ordinary  cattle  of  the 
country,"  unless  it  was  by  reason  of  the  fact  that  they  were  extraordi- 
narily small. 

It  is  contended,  in  the  second  place,  that  the  error  for  which  we  have  held 
that  the  judgment  should  be  reversed  was  not  properly  assigned  in  the 
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Court  of  Civil  Appeals,  and  that  therefore  we  were  in  error  in  consider- 
ing the  assignment  here.     That  assignment  reads  as  follows: 

*'  The  court  erred  in  the  fifth  paragraph  of  his  charge  to  the  jury,  which 
is  as  follows:  '  Every  entry  of  one's  own  cattle  upon  the  lands  or  prem- 
ises of  another  is  a  trespass,  and  the  owner  of  such  cattle  will  be  liable 
for  any  damages  sustained  by  the  owner  of  such  premises,  if  any,  provided 
such  lands  or  premises  were  at  the  time  of  such  entry  enclosed  by  a  fence 
sufficient  to  exclude  therefrom  such  cattle  or  animals  as  were  accustomed 
to  be  used  in  the  country  or  the  range  around  and  about  such  enclosed 
premises,  and  provided  further,  that  such  trespass  is  effected  by  a  forcible 
entry  through  such  fence  or  enclosure.'  " 

It  is  insisted  that  the  assignment  is  too  general,  under  the  statute  and 
rules  and  practice  of  this  court.  The  same  question  has  been  presented 
in  another  case  at  this  term,  and  it  seems  to  be  one  upon  which  the  bar 
are  somewhat  at  sea.  It  is  important  that  it  should  be  settled ;  and  with 
a  view  to  its  definite  determination,  so  far  as  may  be  practicable,  we  have 
examined  the  decisions  of  this  court  from  its  earliest  day.  They  are  very 
numerous,  however,  and  we  can  therefore  hardly  claim  that  none  have 
escaped  our  attention. 

The  ground  upon  which  the  assignment  is  asserted  to  be  insufficient 
seems  to  be,  that  in  addition  to  pointing  out  the  particular  ruling  which 
is  claimed  to  be  erroneous,  it  should  have  given  the  reason  upon  which 
that  claim  is  based.  We  will  refer  to  some  of  the  cases,  in  order  to  illus- 
trate the  distinction  between  those  in  which  assignments  apparently  gen- 
eral have  been  held  good,  and  those  in  which  such  assignments  have  been 
held  bad. 

In  Earle  v.  Thomas,  14  Texas,  683,  an  assignment  that  *'  the  court  erred 
in  refusing  the  charge  asked  by  the  defendant"  was  held  good. 

In  Harper  v.  Stroud,  41  Texas,  367,  it  was  held,  that  an  assignment 
that  '*  the  court  erred  in  approving  the  claim  " — it  being  a  suit  to  estab- 
lish a  claim  against  an  estate — was  sufficiently  specific. 

In  Norwood  v.  Cobb,  20  Texas,  588,  it  was  decided,  that  when  the  bill 
of  exceptions  showed  the  objections  to  the  evidence,  it  was  not  necessary 
to  repeat  the  objections  in  the  assignment,  but  that  it  was  sufficient  to 
assign  error  generally  in  the  admission  of  such  evidence. 

In  Hillebrant  v.  Brewer,  5  Texas,  566,  that  «*the  court  erred  in  over- 
ruling defendant's  exceptions  to  the  petition**  was  held  a  good  assign- 
ment. This,  like  some  other  of  the  very  early  cases,  recognizes  too 
liberal  a  rule. 

On  the  other  hand,  in  Allen  v.  Stephanes,  18  Texas,  670,  Judge  Hemp- 
hill says:  '*  The  second  assignment,  that  the  court  erred  in  its  charge  to 
the  jury,  specifies  no  particulai*  error  as  a  ground  of  complaint.  It  is 
objectionable  on  this  ground,  the  charge  being  full  and  embracing  sev- 
eral legal  propositions." 
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In  Howard  v.  Colquhoun,  28  Texas,  134,  an  assignment  that  the  court 
erred  in  refusing  defendant's  special  instrmilions,  there  being  thirteen  of 
them,  was  disregarded  as  being  too  general. 

These  decisions  are  sufficient  to  indicate  the  rules  of  practice  recog- 
nized by  the  court  at  the  time  the  present  rules  upon  the  subject  of  assign* 
ments  were  first  adopted;  and  we  see  nothing  in  the  new  rules,  so  far  as 
this  matter  is  concerned,  to  indicate  that  it  was  the  intention  to  do  more 
than  to  declare  in  unmistakable  language  and  place  in  established  form 
the  rules  of  practice  already  announced  In  the  decisions  of  the  court. 
The  new  rules  were  first  formulated  and  adopted  December  1,  1877  (47 
Texas,  597),  and  are  embodied  in  the  same  language  in  the  rules  for  the 
government  of  the  Courts  of  Civil  Appeals,  adopted  by  this  court  at  its 
last  term.     84  Texas,  700.     They  are  now  numbered  and  read  as  follows: 

^'  24.  The  assignment  of  errors  must  distinctly  specify  the  grounds  of 
error  relied  on;  and  a  ground  of  error  not  distinctly  specified  in  refer- 
ence to  that  which  is  shown  in  the  record,  or  not  specified  at  all,  shall  be 
considered  as  waived,  unless  it  be  so  fundamental  as  that  the  court  would 
act  upon  it  without  an  assignment  of  errors,  as  mentioned  in  rule  23. 

''25.  To  be  a  distinct  specification  of  error,  it  must  point  out  that 
part  of  the  proceedings  contained  in  the  record  in  which  the  error  is  com- 
plained of,  in  a  particular  manner,  so  as  to  identify  it,  whether  it  be  the 
rulings  of  the  court  upon  a  motion,  or  upon  a  particular  part  of  the  plead- 
ings, or  upon  the  admission  or  rejection  of  evidence,  or  upon  any  other 
matter  relating  to  the  cause  or  its  trial,  or  the  portion  of  the  charge  given 
or  refused,  or  the  fact  or  facts  in  issue  which  the  evidence  was  incompe- 
tent or  insufficient  to  prove,  the  insuflSciency  of  the  verdict  or  finding  of 
the  jury,  if  special,  and  the  particular  matter  in  which  the  judgment  is 
erroneous  or  illegal,  with  such  reasonable  certainty  as  may  be  practicable 
in  a  succinct  and  clear  statement,  considering  the  matter  referred  to. 

''  26.  Assignments  of  error  which  are  expressed  only  in  such  general 
terms,  as  that  the  court  erred  in  its  rulings  upon  the  pleadings,  when 
there  are  more  than  one,  or  in  its  charge,  when  there  are  a  number  of 
charges,  or  the  verdict  is  contrary  to  law  or  to  charge  of  the  court,  and 
the  like,  without  referring  to  and  identifying  the  proceeding,  will  not  be 
regarded  by  the  court  as  a  compliance  with  the  statute  requiring  the 
grounds  to  be  distinctly  specified,  and  will  be  considered  as  a  waiver  of 
errors,  the  same  as  if  no  assignment  of  errors  had  been  attempted  to  be 
filed." 

The  language  in  rule  24,  that ''  the  assignment  of  error  must  distinctly 
specify  the  grounds  of  error  relied  on,'*  gives  countenance  to  the  conten- 
tion that  the  assignment  should  not  only  point  out  with  distinctness  the 
particular  ruling  complained  of,  but  that  it  should  also  state  the  reason 
why  that  ruling  is  claimed  to  be  erroneous.  The  ground  of  error  may 
mean  the  proposition  by  which  the  contention  that  there  is  error  in  the 
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action  of  the  court  is  intended  to  be  supported.  But  we  are  clearly  of 
opinion  that  the  words  were  not  used  in  that  sense.  The  evident  purpose 
of  rules  25  and  26  is  to  define  and  illustrate  what  is  meant  by  rule  24. 
For  example,  when  rule  26  says  that  the  specification  of  error  must  point 
out  "  the  portion  of  the  charge  given  or  refused,"  it  implies  that  if  such 
portion  be  distinctly  specified  it  shall  be  sufficient.  It  does  not  say  that 
the  assignment  must  state  the  reason  by  which  it  is  sought  to  be  sup- 
ported. But  to  make  the  meaning  more  definite  rule  26  specifies  that 
certain  assignments  shall  be  deemed  bad  by  reason  of  their  generality;  and 
among  the  examples  given  is  that  of  an  assignment  which  complains  that 
the  court  eri'ed  *'in  its  charge,  when  there  are  a  number  of  charges." 
This  also  implies  that  an  assignment  which  complains  of  a  component  part 
of  a  general  charge,  or  of  the  giving  or  refusal  of  a  special  charge,  shall 
be  deemed  sufficient.  Thus  rules  25  and  26  explain  rule  24,  and  the  two 
taken  together,  by  inclusion  and  by  exclusion,  clearly  define  its  meaning. 

We  have  found  one  case  in  which  an  opinion  contrary  to  our  view 
is  expressed.  In  Pearson  v.  Flanagan,  52  Texas,  278,  the  couii;  say: 
"Each  error  assigned  should  contain  a  distinct  ground  for  the  re- 
versal of  the  judgment,  with  a  specification  of  the  reason  why  it  should 
be  reversed,  and  should  be  copied  or  substantially  stated  in  the  briefs." 
But  in  that  case  the  question  before  us  was  not  presented.  The  assign- 
ments which  were  held  bad  were,  that  "  the  court  eiTcd  in  refusing  the 
defendant  a  new  trial,  for  the  reason  given  in  said  motion,"  and  that 
"  the  court  erred  in  not  giving  the  several  special  charges  to  the  jury 
asked  by  the  defendant."  The  assignments  specified  no  particular  error, 
and  were  therefore  insufficient.  They  did  not  call  for  the  determination 
of  the  question  whether  the  reasons  for  alleging  error  should  be  stated  or 
not. 

In  Earle  V.Thomas,  supra,  the  question  of  the  particularity  requisite 
in  an  assignment  was  discussed,  and,  as  we  think,  the  true  rule  laid  down. 
The  assignment  which,  was  objected  to  in  that  case  was,  that  *'  the  court 
erred  in  refusing  the  charge  asked  by  the  defendant."  The  court  say: 
"  It  is  objected  on  behalf  of  the  appellee,  that  the  assignment  of  error  in 
this  particular  is  too  general.  It  is,  however,  sufficiently  specific  in 
respect  to  the  charge  refused,  and  that,  we  think,  sufficiently  indicates 
in  what  respect  the  charge  given  was  objected  to  as  erroneous.  It  would 
have  been  better  if  the  assignment  in  reference  to  the  charge  given  had 
been  more  specific.  ♦  ♦  ♦  What  shall  be  a  sufficiently  special  assign- 
ment of  error  is  not  susceptible  of  precise  definition.  It  should  be  such 
as  to  draw  the  mind  to  the  apprehension  of  the  particular  error  relied  on. 
But  what  shall  be  sufficient  for  this  process  still  remains  to  be  determined 
upon  the  particular  circumstances  of  each  case." 

It  is  to  be  borne  in  mind,  that  the  statute  and  rules  which  require  errors 
to  be  assigned  were  intended  primarily  for  the  relief  of  the  appellate 
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courts,  and  to  secure  a  prompt  dispatch  of  the  business  that  should  be 
brought  before  them.  They  should  be  given  a  reasonable  and  practical 
construction,  and  not  one  calculated  to  embarrass  sultora  in  the  appellate 
tribunals  by  unnecessary  restrictions.  It  is  certain  that  it  was  never  in- 
tended to  hedge  either  the  Court  of  Civil  Appeal  or  the  Supreme  Court 
around  with  teclinical  and  arbitrary  requirements,  so  as  to  cut  off  the  ap- 
proach of  such  parties  as  seek  relief  in  good  faith  from  the  consequences 
of  supposed  errors  committed  to  their  prejudice  in  the  trial  courts. 

Where  an  assignment  of  error  is  sufficiently  specific  to  enable  the  court 
to  see  that  a  particular  ruling  is  complained  of,  it  should  be  held  good, 
although  it  should  fall  to  state  the  reason  why  such  ruling  is  claimed  to 
be  erroneous.  An  assignment  may  be  brief  and  yet  specific,  and  brevity 
in  such  a  case  is  commendable  and  accords  with  good  practice.  The  rea- 
sons by  which  allegations  of  error  are  sought  to  be  sustained  find  their 
proper  place  in  the  propositions,  statements,  and  authorities  required  to 
be  set  forth  in  the  brief,  under  and  in  support  of  the  respective  assign- 
ments. 

We  conclude  that  the  assignment  is  question  is  sufficient. 

We  are  also  of  the  opinion  that  "  the  court  erred  in  overruling  the  de- 
fendant's general  demurrer  to  plaintiffs'  original  petition"  should  be 
held  good;  though  we  are  not  prepared  to  say  that  the  demurrer  should 
have  been  sustained.  The  petition  alleges,  that  the  plaintiffs'  land  was 
securely  fenced  and  enclosed,  and  that  the  defendant  permitted  its  cattle 
to  break  through  their  enclosure.  Under  the  rule  every  reasonable  in- 
tendment must  be  indulged  in  favor  of  the  petition — the  demurrer  being 
general.  Rule  17, 84  Texas,  711.  If  the  fence  was  secure  and  the  cattle 
broke  through  it,  it  is  a  reasonable  inference  that  they  were  peculiarly 
vicious  in  that  particular,  and  were  fence-breaking  animals. 

The  motion  for  a  rehearing  is  overruled. 

Delivered  November  28,  1893. 


The  St.  Louis,  Arkansas  <fe  Texas  Railway  Cokpant 

V.  C.  W.  Batsell. 

No.  140. 

Application  for  Writ  of  Error— Settles  the  Case. 

Demurrer  to  petition  was  sustained  and  case  dismissed  in  District  Court. 
On  appeal,  the  judgment  of  the  District  Court  was  reversed  and  cause 
remanded.  Application  by  appellee  for  writ  of  error  did  not  show 
jurisdiction  of  this  court;  it  did  not  appear  that  the  judgment  of  the 
Court  of  Civil  Appeals  practically  settled  the  case 198 

Application  for  Wrft  op  Error  to  Court  of  Civil  Appeals  for  Seoond 
District,  in  an  appeal  from  Grayson  County. 
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In  the  District  Court,  Batsell  sued  to  recover  back  money  paid  by  him 
upon  a  subscription  made  for  purpose  of  securing  a  railway,  etc.,  to  Sher- 
man. The  nature  of  the  litigation  is  given  in  Darnell  v.  Lyon,  85  Texas, 
456-458,  in  which  the  purpose  and  nature  of  the  same  contract  are  dis- 
cussed. The  demurrer  of  the  defendant  was  sustained.  This  action  was 
reversed  on  appeal.  The  appellee  made  application  for  writ  of  error  upon 
alleged  grounds  that  the  judgment  of  the  Court  of  Civil  Appeals  prac- 
tically settled  the  case. 

STAYTON,  Chief  Justice. — C.  W.  Batsell  brought  an  action  against 
the  St.  Louis,  Arkansas  &  Texas  Railway  Company  in  Texas,  but  on  de- 
murrer the  action  was  dismissed. 

From  that  judgment  appeal  was  taken,  and  the  Court  of  Civil  Appeals 
reversed  the  judgment  of  the  District  Court  and  remanded  the  cause  for 
trial  on  the  facts. 

Application  for  writ  of  error  is  now  made,  and  the  jurisdiction  of  this 
court  is  invoked,  under  the  statute  which  provides  that  this  court  may 
grant  writs  of  error  if  a  Court  of  Civil  Appeals  reverses  a  judgment  of  a 
trial  court  and  remands  a  cause  "  when  the  judgment  of  the  Court  of  Civil 
Appeals  reversing  a  judgment  practically  settles  the  case,  and  this  fact  is 
shown  in  the  petition  for  writ  of  error." 

Applicant's  pleadings  deny  the  facts  stated  in  the  petition, and  the  judg- 
ment of  the  Court  of  Civil  Appeals  simply  declares  the  law  upon  such 
facts. 

There  is  no  admission  in  the  application  for  writ  of  error  that  the  facts 
are  as  stated  in  the  petition,  and  on  trial  plaintiff  may  fail  to  so  prove 
them,  or  defendant  may  show  a  state  of  facts  that  would  prevent  a  re- 
covery, in  whole  or  part,  if  such  facts  be  proved. 

The  case  now  stands  just  as  it  would  had  the  District  Court  overruled 
the  demurrer. 

The  application  does  not  show  that  this  court  has  jurisdiction,  and  will 
be  dismissed. 

Delivered  November  27,  1898. 
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David  M.  Wadkiks  et  al,  v.  Carey  Watson  bt  al. 
No.  64. 

1.  Married  Woman's  Power  to  Oontraot. 

Under  the  common  law,  women  under  coverture  had  not  capacity  to 
convey  their  lands  hy  deed  or  to  make  other  contracts.  The  common 
law  was  adopted  January  20, 1840,  so  far  as  not  inconsistent  with  the 
statutes,  and  has  been  In  force  ever  since.  The  Act  of  April  30, 1846 
(Pasch.  Dig.,  art.  1003),  which  has  been  substantially  the  law  ever 
since,  was  for  the  purpose  of  enabling  married  women  to  convey  their 
separate  property,  as  well  as  for  the  purpose  of  '*  defining  the  mode  of 
conveying  property  in  which  the  wife  has  an  interest;"'  empowering 
married  women  in  the  mode  prescribed  to  convey  ''any  estate  or  in- 
terest in  land  ♦  ♦  ♦  the  separate  property  of  the  wife.'*  The  effect 
of  such  conveyance  as  prescribed  is  that  it  *•  shall  pass  all  the  right, 
title,  and  interest  which  the  husband  and  wife,  or  either  of  them,  may 
have  in  or  to  the  property  therein  conveyed." 197, 199 

2.  Same. 

Under  statutes  conferring  upon  married  women,  as  fully  as  do  the  Texas 
statutes,  power  to  convey  their  separate  property,  it  has  been  held 
that  such  statutes  do  not  confer  power  on  a  feme  covert  to  bind  her- 
self by  express  covenants  in  a  deed  which,  if  given  effect,  would  ope- 
rate to  prevent  her  successful  assertion  of  after-acquired  title;  and 
that  the  sole  effect  of  such  conveyances  is  to  pass  whatever  interest 
she  has  at  the  time  the  conveyance  is  made 199 

8.  Same— Estoppel. 

Nor  would  such  statutes  impose  upon  implied  covenants  in  conveyances 
made  by  the  wife,  in  absence  of  fraud,  the  effect  of  conveying  an  after- 
acquired  title,  or  of  an  estoppel  against  her  assertion  of  an  after-ac- 
quired title  to  land  not  owned  by  her  at  the  time  of  the  execution  of 
her  deed  therefor 202 

4.  Same— Case  in  Judfirment. 

In  1856  the  wife,  joined  by  her  husband,  by  their  deed  duly  signed  and  ao- 
knowle<lged,  conveyed  a  tract  of  land  in  which  she  owned  one-half 
interest.  The  deed  was  in  fee,  but  with  no  covenants.  Subsequently 
she  inherited  the  other  half-interest,  and  her  heirs  assert  title  for  such 
half.  Held,  that  they  are  not  estopped  by  the  deed  of  their  parents  to 
claim  their  mother's  interest,  inherited  by  her  subsequent  to  their 
conveyance 203 

Questions  Certified  from  Court  of  Civil  Appeals  for  Fifth  District^ 
in  an  appeal  from  Grayson  County. 

Schluter  &  AUday,  for  appellants.— The  effect  of  the  deed  from  Wad- 
kins  and  wife  to  Amos  Morrill  was  to  pass  only  such  right,  title,  and 
interest  as  they  may  have  had  in  the  land  conveyed  at  the  time  of  the 
execution  of  the  deed.  The  deed  from  Wadkins  and  his  wife  was  exe- 
cuted in  1856.  The  statutes  providing  for  conveyances  by  married 
women  of  their  separate  estate  passed  in  1846  (Oldham  <fe  White's  Digest, 
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article  207)  was  in  force  at  that  time,  which  provided,  that  when  such 
conveyance  was  executed  and  acknowledged  as  provided  by  said  act,  that 
such  deed  shall  pass  all  the  right,  title,  and  interest  which  either  the  hus- 
band or  wife  may  have  in  and  to  the  premises  thereby  conveyed.  At  the 
date  of  said  deed  Lillias  Wadkins  was  a  married  woman.  O.  &.  W.  Dig., 
art.  207;  Bridge  Co.  v.  Tibbets,  16  B.  Mon.,  687;  Nunnally  v.  White,  3 
Mete.,  583;  Preston  v.  Evans,  56  Md.,  476;  14  Am.  and  Eng.  Encycl.  of 
Law,  627,  sec.  2;  Steward  on  Husb.  and  Wife,  369. 

JSL  F.  Browriy  for  appellees  Watson  and  Bean. — A  deed  which  by  its 
term  would  estop  a  feme  sole  and  her  privies  from  asserting  an  after- 
acquired  title,  will  also  estop  a  married  woman  in  our  State,  if  properly 
acknowledged  under  the  statute  for  passing  the  title  to  the  property  of 
married  women.  Fowler  v.  Shearer,  7  Mass.,  21;  Langton  v.  Marshall, 
59  Texas,  299;  Wardlow  v.  Miller,  69  Texas,  399;  Cravens  v.  White,  73 
Texas,  580;  Martin  v.  Develly,  21  Am.  Dec.,  247;  Hill  v.  West,  31  Am. 
Dec.,  442;  Dalton  v.  Rust,  22  Texas,  154;  Johnson  v.  Taylor,  60  Texas, 
365;  Ryan  v.  Maxey,  43  Texas,  193;  Robinson  v.  Douthett,  64  Texas, 
101;  Herm.  on  Estop.,  sec.  581;  Stearns  v.  Swift,  25  Mass.,  532;  Nash 
V.  SpofPord,  10  Mete.,  192;  Colcord  v.  Swan,  7  Mass.,  291;  Knight  v. 
Thayer,  125  Mass.,  26;  Baker  v.  Hathaway,  5  Allen,  103;  Basford  v. 
Pearson,  7  Allen,  504;  Faucett  v.  Currier,  109  Mass.,  79;  Merrium  v. 
Railway,  117  Mass.,  241;  Richmond  v.  Tibbies,  26  Iowa,  474;  King  v. 
Rhea,  56  Ind.,  17;  61  Ind.,  1. 

E.  C,  McLean,  for  himself. — When  a  married  woman,  joined  by  her 
husband,  executes  and  delivei-s  a  deed  to  her  separate  real  estate,  in  which 
she  conveys  the  land  itself  as  distinguished  from  conveying  her  interest 
in  the  land,  for  a  valuable  consideration,  and  she  and  her  husband  ac- 
knowledge the  same  with  all  the  formalities  of  law,  such  a  deed  will  con- 
vey any  title  afterwards  acquired  by  inheritance  to  the  same  land,  whether 
said  deed  contains  a  covenant  of  warranty  or  not;  and  she  and  her  heirs 
are  estopped  from  setting  up  such  after-acquired  title  against  her  grantee 
and  those  claiming  under  such  grantee. 

Lillias  Wadkins,  ancestress  of  appellants,  being  a  married  woman,  exe- 
cuted a  deed,  in  which  she  was  joined  by  her  husband,  conveying  all  the 
land  in  controversy  in  this  cause  to  Amos  Morrill  on  the  17th  of  Janu- 
ary, 1856,  for  a  valuable  consideration,  and  described  such  land  by  metes 
and  bounds.  It  was  her  separate  property.  The  deed  conveyed  the  land 
itself  as  distinguished  from  her  right  and  interest  in  it.  The  deed  did 
not  contain  any  covenant  of  warranty.  The  agreed  case  is  that  the  deed 
was  properly  acknowledged.  The  after-acquired  title  was  by  inherit- 
ance. Richardson  v.  Levi,  67  Texas,  365;  Rodgers  v.  Burchard,  34 
Texas,  452;  Bige.  on  Estop.,  333,  351,  352;  Van  Rensalaer  v.  Kearney, 
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11  How.,  703;  French's  Lessee  v.  Spencer,  21  How.,  240;  Doe  v.  Oliver, 
2  Smith's  Lead.  Cases,  707. 

The  special  attention  of  the  court  is  called  to  the  case  of  Doe  v.  Oli- 
ver, 2  Smith's  Leading  Cases,  707.  This  case  contains  an  exhaustive  re- 
view of  authorities,  and  is  well  worthy  the  attention  of  the  court,  not- 
withstanding the  Texas  cases  cited  are  direct  and  to  the  point  that  they  are 
relied  on  for,  viz.,  that  a  covenant  of  warranty  is  not  necessary  to  estop 
the  grantor  and  his  heirs  from  setting  up  an  after-acquired  title  against 
the  grantee  and  his  privies.  If  appellee  is  correct  as  to  this  being  the 
settled  law,  it  leaves  as  the  only  remaining  question.  Does  the  fact  that 
she  was  a  married  woman  at  the  date  of  the  deed  prevent  her  from  being 
estopped  ? 

Appellee  can  not  see  how  under  our  statutes  her  being  a  married  woman 
would  prevent  the  estoppel.  Under  the  authorities  above  quoted  a  feme 
sole  or  a  man  would  be  estopped,  and  under  our  statutes  a  married  woman 
can  as  eflPectually  convey  her  separate  estate,  when  joined  by  her  husband 
and  acknowledging  the  instrument  with  all  the  formalities  of  law,  as  she 
could  as  a  feme  sole.     Rev.  Stats.,  art.  559. 

As  far  as  appellee  has  examined,  contrary  decisions  are  in  consequence 
of  the  statute  law  of  the  State  rendering  the  decision.  A  careful  search 
has  failed  to  discover  any  decision  of  our  own  State  dii*ectly  bearing  on 
the  point  as  to  a  married  woman  being  estopped  by  her  deed.  The  au- 
thorities bearing  nearest  on  the  proposition  are:  Sayles*  Civ.  Stats.,  art 
559;  Ryan  v.  Maxey,  43  Texas,  195;  Fitzgerald*  v.  Turner,  43  Texas, 
79;  Dalton  v.  Rust,  22  Texas,  155;  Klein  v.  Glass,  53  Texas,  44;  Clay- 
ton's Admr.  v.  Frazier,  33  Texas,  99;  Mortgage  Co.  v.  Norton,  71  Texas, 
683;  Schwarz  v.  Bank,  67  Texas,  217. 

Massachusetts,  with  a  similar  statute  to  ours,  has  passed  directly  on  the 
point.  Nash  v.  SpoflPord,  51  Mass.,  192;  Colcord  v.  Swan,  7  Mass.,  291; 
Russ  V.  Alpaugh,  118  Mass.,  369;  Knight  v.  Thayer,  125  Mass.,  25. 

STAYTON,  Chief  Justice. — Mrs.  Lillias  Wadkins,  joined  by  her  hus- 
band, executed,  with  all  the  formalities  necessary  to  the  conveyance  of 
her  separate  estate,  a  deed,  the  material  parts  of  which  were  as  follows: 

"  Know  all  men  by  these  presents,  that  we,  Andrew  Jackson  Wadkins 
and  Lillias  Wadkins,  wife  of  said  Andrew  Jackson  Wadkins,  and  also  heir 
at  law  and  daughter  of  William  Stoneham,  deceased,  and  his  wife,  Eliza 
Stoneham,  for  and  in  consideration  of  $250  paid  us  by  Amos  Morrill,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  bargained,  sold, 
and  released,  and  by  these  presents  do  grant,  bargain,  sell,  and  release 
unto  the  said  Amos  Morrill  a  certain  tract  or  parcel  of  land  situated  in 
Grayson  County,  Texas,  patented  to  Robert  Nail  [here  follows  a  complete 
and  particular  description  of  the  entire  tract  of  land,  the  title  to  one-half 
of  which  is  in  controversy,  by  metes  and  bounds],  containing  1136^ 
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acres  of  land;  to  have  and  tx)  hold  the  said  land,  together  with  all  and 
singular  the  appurtenances,  rights,  membei*s,  and  hereditaments  to  the 
same  belonging  or  in  anywise  incident  or  pertaining,  unto  said  Amos 
Morrill,  his  heirs  and  assigns  forever." 

This  deed  was  signed  by  Lillias  and  her  husband,  both  making  their 
marks. 

On  this  deed  a  Court  of  Civil  Appeals  certifies  the  following  questions: 

*'l.  Where  a  married  woman  owned,  as  her  separate  estate,  an  undi- 
vided one-half  interest  in  a  tract  of  land  (her  brother  owning  the  other 
half),  and  such  married  woman,  joined  by  her  husband,  conveyed  the 
whole  estate  by  such  a  deed  as  is  described  above,  would  an  after-acquired 
title  to  the  other  half,  by  inheritance  from  her  brother,  pass  by  such  a 
deed  to  the  grantee  named  therein  ? 

•'  2.  Would  a  married  woman  be  estopped  by  such  a  deed  from  assert- 
ing her  after-acquired  title  ?" 

The  transaction  in  question  occurred  in  1856,  and  in  order  to  deter- 
mine the  powers  and  incapacities  of  married  women,  we  must  look  to  the 
common  law  and  to  the  statutes  in  force  at  that  time. 

Under  the  common  law,  women  under  coverture  had  not  capacity  to 
convey  their  lands  by  deed,  or  to  make  other  contracts. 

Since  the  Act  of  January  26,  1840,  the  common  law,  so  far  as  not  in- 
consistent with  the  several  constitutions  and  statutes  of  this  State,  has 
been  in  force.     Pasch.  Dig.,  art.  978;  Rev.  Stats.,  art.  3128. 

There  are  but  few  statutes  bearing  on  the  question  of  capacity  or  in- 
capacity of  married  women  to  contract,  and  they  will  be  briefly  noticed. 

Under  the  Act  of  March  13,  1848,  married  women  were  empowered  to 
contract  debts  for  necessaries  fuiiiished  to  themselves  or  children,  and  for 
the  benefit  of  their  separate  property.     Pasch.  Dig.,  art.  4643. 

That  statute,  changed  somewhat  in  phraseology,  was  carried  into  the 
Revised  Statutes.     Art.  2854. 

These  statutes,  however,  have  application  only  to  the  power  of  married 
women  to  contract  debta^  and  this  is  carefully  restricted  to  the  purposes 
enumerated,  and  can  have  no  bearing  on  the  questions  under  considera- 
tion, further  than  that  they  show  the  unwillingness  of  the  Legislature 
since  their  enactment  further  to  remove  incapacities  of  women  under 
coverture  to  contract  debts  or  incur  pei*sonal  obligations  absolute,  further 
than  may  be  necessary  for  maintenance  of  themselves  and  children  and 
the  preservation  and  improvement  of  their  separate  property. 

Recognizing  the  fact  that  married  women  have  no  power  to  execute 
such  bonds  as  the  law  requires  of  pei-sons  holding  certain  trust  relations 
to  property,  the  Legislature  has  enacted  laws  which  empower  them,  when 
appointed  executors,  administrators,  or  guardians,  to  execute  such  bonda 
as  the  law  requires  of  pei'sons  holding  such  positions. 

The  statute  provides,  that  chai'ters  of  private  corporations,  incorpo- 
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rated  for  support  of  any  benevolent,  charitable,  educational,  or  mis- 
sionary undertaking,  or  the  support  of  any  literary  undertaking,  the 
maintenance  of  a  library,  or  the  promotion  of  painting,  music,  or  other 
fine  arts,  may  be  subscribed  by  married  women,  and  that  they  may  be- 
come stockholders,  officers,  and  directors  thereof,  ^'and  that  their  acts, 
contracts,  and  deeds  shall  be  as  binding  and  effective  for  all  purposes  of 
said  corporation  as  if  they  were  males;  and  the  joinder  and  consent  of 
their  husbands,  and  privy  examinations  separate  and  apart  from  them, 
shall  not  be  required."     Sayles'  Civ.  Stats.,  art.  568. 

There  is  nothing  in  any  of  these  statutes  evidencing  an  intention  to 
empower  married  women  to  make  any  contracts  whatever,  except  such  as 
statutes  expressly  or  by  necessary  implication  give  them  power  to  make; 
but  throughout  they  recognize  the  necessity  for  legislation  to  authorize 
them  to  contract  at  all. 

The  Act  of  April  30,  1846,  prescribes  the  acts  necessary  to  be  done  to 
convey  any  estate  or  interest  in  lands  or  other  property  the  separate 
estate  of  married  women.     Pasch.  Dig.,  art.  1003. 

That  was  an  enabling  act,  as  was  the  Act  of  February  3, 1841,  and  from 
its  passage  until  the  present  time  has  prescribed  the  only  mode  in  which 
married  women  can  convey  their  separate  property  in  lands. 

It  was  enacted,  as  shown  by  the  language  used  as  well  as  by  its  title, 
for  the  purpose  of  enabling  married  women  to  convey  their  separate  prop- 
ertyy  as  well  as  for  the  purpose  of  "  defining  the  mode  of  conveying  prop- 
erty in  which  the  wife  has  an  interest^*'  and  not  for  the  purpose  of  en- 
abling them  to  or  of  defining  a  mode  by  which  they  might  convey  directly 
or  by  operation  of  covenants  expressed  or  to  be  implied,  something  which 
at  some  future  time  might  become  the  separate  property  of  women  under 
coverture. 

The  statute,  by  compliance  with  its  requirements,  empowered  married 
women  to  convey  *'any  estate  or  interest  in  any  land,  slave  or  slaves,  or 
other  effects,  the  separate  property  of  the  wife,** 

The  use  of  the  words  *'  the  separate  property  of  the  wife  *'  restricts  the 
operation  of  the  act,  and  necessarily  implies  that  the  relation  of  the  wife 
to  the  property  must  be  such  at  the  time  the  conveyance  is  made  as  to 
render  it  her  separate  estate;  for  it  is  that  alone  which  the  statute  empow- 
ei-s  her  thus  to  convey.  The  same  manner  of  conveyance  was  required 
by  the  same  statute  when  the  purpose  was  to  convey  homestead  or  other 
exempt  property. 

If  there  could  be  any  doubt  as  to  the  true  construction  of  the  act,  so 
far  as  considered,  this  would  be  removed  by  that  part  which  declares 
what  the  effect  of  a  deed  executed  in  accordance  with  its  requirements 
shall  be. 

After  declaring  the  acts  essential  to  be  done  by  the  husband  and  wife, 
and  by  the  ofilcer  taking  the  married  woman's  acknowledgment,  the  stat- 
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ute  declares,  that  ^\such  deed  or  conveyance,  so  certified,  shall  pass  all 
the  right,  title,  and  interest  which  the  husband  and  wife,  or  either  of  them, 
may  have  in  or  to  the  property  therein  conveyed." 

May  have  in  or  to  the  property  at  what  time  ?  Certainly  at  the  time 
the  conveyance  is  made,  and  not  such  as  they  or  either  of  them  may  sub- 
sequently acquire. 

The  husband  may  doubtless  be  bound  by  warranties  or  covenants  he 
may  make,  but  these  would  have  to  be  express  when  he  joins  pro  forma 
in  the  conveyance  of  property  as  the  separate  estate  of  the  wife. 

It  is  often  not  only  advantageous  but  necessary  for  married  women 
to  convey  their  separate  property,  and  for  this  reason  the  power  is  given, 
under  safeguards  intended  for  their  protection;  but  it  is  not  necessary 
that  they  should  give  warranties  of  title  or  make  covenants  in  deeds  in 
order  to  sell,  whereby  personal  obligation  would  be  imposed  in  case  of 
breach,  and  therefore  no  such  power  has  been  conferred  in  terms  or  by 
necessary  implication. 

^^A  covenant  of  warranty  is  not  an  essential  part  of  a  deed  conveying 
lands.  The  title  will  pass  just  as  effectually  without  it.  Therefore,  though 
the  wife  execute  a  deed  with  covenants,  she  is  not  bound  by  them.  The 
estate  simply  flows  from  her — no  more. ' '  1  Bish.  on  Law  of  Marr .  Women, 
603. 

Under  statutes  conferring  upon  married  women,  as  fully  as  do  statutes 
of  this  State,  power  to  convey  their  separate  estates,  it  has  been  held,  that 
such  statutes  do  not  confer  power  on  a  feme  covert  to  bind  herself  even 
by  express  covenants  in  a  deed,  which,  if  given  effect,  would  operate  to 
prevent  her  successful  assertion  of  after-acquired  title;  and  that  the  sole 
effect  of  such  conveyances  is  to  pass  whatever  interest  she  has  at  the  time 
conveyance  is  made.  Clowes  v.  Vanderhuyden,  17  Johns.,  167;  Wad- 
leigh  V.  Glims,  6  N.  H.,  18;  Hopper  y.  Demarest,  1  Zab.,  541;  Preston 
V.  Evans,  56  Md.,  490;  Bridge  Co.  v.  Tibbatts,  16  B.  Mon.,  638;  Whit- 
beck  T.  Cook,  15  Johns.,  490;  Hobbs  v.  King,  2  Mete.,  139;  Aldridge 
V.  Burleson,  3  Blackf.,  201;  Barker  v.  Circle,  60  Mo.,  263;  Nichelson's 
Lessee  v.  Hornsby,  3  N.  <fe  McK.,  409;  Chapman  v.  Abrahams,  61  Ala., 
115;  Porter  v.  Bradley,  7  R.  I.,  538. 

Under  statutes  of  some  of  the  States  married  women  may  hold,  man- 
age,  and  convey  their  separate  estates  as  may  femes  sole,  and  in  such 
cases  there  may  be  no  good  reason  why  deeds  made  by  them  should  not  be 
given  the  same  effect  in  every  respect  as  is  given  to  the  deed  of  one  in 
fact  feme  sole. 

In  Massachusetts  this  power  and  the  power  to  make  contracts  generally 
is  conferred,  with  perhaps  but  two  exceptions,  which  withhold  from  her 
power  to  make  contracts  with  her  husband,  or  without  his  written  con- 
sent to  destroy  or  impair  his  tenancy  by  courtesy  in  her  real  estate. 
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In  States  where  such  laws  exist  the  decisions  must  necessarily  be  other 
than  can  be  made  under  the  laws  of  this  State. 

A  usage  appears  to  have  been  established  in  Massachusetts  during  its 
early  colonial  period,  and  before  the  enactment  of  statutes  conferring  the 
power,  under  which  it  was  held  to  be  lawful  for  married  women,  joined 
by  their  husbands,  to  convey  their  lands. 

This  usage,  it  was  said,  *'  has  prevailed  without  interruption  beyond 
the  memory  of  man;  and  it  can  not  now  be  disallowed,  without  shaking 
very  many  of  the  existing  titles  to  real  estate,  and  it  must  now  be  con- 
sidered the  law  of  the  land.  If,  therefore,  the  wife  will  voluntarily  join 
with  her  husband  in  executing  a  conveyance  of  her  land,  she  is  bound 
by  her  deed  so  far  as  it  operates  to  pass  her  estate.  *  *  *  To  hold 
her  liable  on  the  covenants  can  not  be  necessary  to  the  conveyance,  nor 
beneficial  to  her  family,  but  may  be  greatly  to  her  prejudice.  The  usage, 
therefore,  has  never  extended  to  make  her  liable  to  an  action  on  the 
covenants  in  the  deed,  further  than  they  may  operate  by  way  of  estop* 
pel."     Fowler  v.  Shearer,  7  Mass.,  21. 

In  Colcord  v.  Swan,  which  was  an  action  for  covenant  broken,  brought 
upon  covenants  of  warranty  contained  in  a  deed  made  by  husband  and 
wife,  purporting  to  convey  her  land,  it  was  said:  "Her  executing  the 
deed  operates  the  conveyance  of  the  land;  but  although  she  is  estopped 
by  her  covenants,  she  is  not  answerable  in  damages  for  any  breach  of 
them."    7  Mass.,  291. 

These  cases  ai'e  frequently  cited  in  support  of  the  proposition  that  a 
married  woman  is  estopped  by  her  deed,  but  in  the  case  of  Wight  v. 
Shaw,  5  Gushing,  66^  they  are  held,  in  so  far,  to  be  dicta. 

It  is  said  in  case  last  cited,  that  *'  The  cases  of  Fowler  v.  Shearer,  7 
Massachusetts,  141,  and  of  Colcord  v.  Swan,  7  Massachusetts,  291,  are 
leading  cases  upon  the  subject  of  conveying  the  lands  of  a  feme  covert, 
and  the  origin  of  the  New  England  practice  of  conveying  the  wife's  land 
by  a  deed  of  husband  and  wife.  Language  is  used  in  these  cases  which 
might  seem  to  sanction  the  principle  that  the  wife  would  be  estopped  by 
the  covenant  of  warranty  in  such  a  deed  from  setting  up  an  after-acquired 
title.  Neither  of  these  cases,  however,  called  for  any  opinion  upon  that 
point,  and  the  language  is  therefore  mere  dicta.  The  first  was  an  action 
of  covenant  broken,  and  it  was  held,  that  the  wife  was  not  barred  by 
such  covenant,  and  that  an  action  was  not  maintainable  against  her.  The 
other  case  only  involved  the  eflPect  of  such  conveyance  by  husband  and 
wife  of  her  land.  The  courts  have  uniformly  repudiated  any  liability  of 
the  wife  on  her  covenants;  and  this  would  seem  materially  to  affect  her 
liability  to  the  bar  or  estoppel  which  is  supposed  to  result  therefrom. 
The  nature  of  this  estoppel  and  the  foundation  of  it  were  distinctly  stated 
in  the  case  of  Comstock  v.  Smith,  13  Pickering,  117." 
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The  prior  case  of  Nash  v.  Spofford,  10  Metcalf,  193,  was  not  noticed 
in  the  opinion/  but  the  cases  are  not  in  conflict  when  the  fact  is  consid- 
ered that  the  property  involved  in  case  last  named  was  held  by  a  trustee 
for  tlie  sole  and  separate  use  of  the  wife.  As  to  such  equitable  separate 
estates  a  different  rule  prevails,  the  power  of  the  wife  in  such  cases  being 
such  as  the  instrument  creating  the  estate  confers  on  the  wife. 

The  opinion  in  Wight  v.  Shaw,  however,  did  cite  with  approval  the 
case  of  Jackson  v.  Vanderhuyden,  17  Johnson,  117,  upon  the  proposition 
that  a  covenant  of  warranty  does  not  estop  the  wife  from  asserting  an 
after-acquired  title. 

The  opinion  in  Comstock  v.  Smith  so  clearly  states  what  is  believed  to 
be  the  true  ground  on  which  one  who  has  conveyed  laud  with  covenant 
of  warranty  or  other  like  covenant  can  not  set  up  after-acquired  title, 
that  an  extract  from  it  will  be  inserted. 

"  Such  new  title  will  enure,  by  way  of  estoppel,  to  the  use  and  benefit 
of  his  grantee,  his  heirs  and  assigns.  This  principle  is  founded  in  equity 
and  justice,  as  well  as  the  policy  of  the  law.  It  is  just  that  a  party  should 
not  be  permitted  to  hold  or  recover  an  estate  in  violation  of  his  own  cov- 
enant; and  it  is  wise  policy  to  repress  litigation  and  to  prevent  a  circu- 
ity of  actions,  when  better  or  equal  justice  may  be  administered  in  a 
single  suit.  By  such  a  grant  with  general  warranty  nothing  passes,  nor, 
indeed,  can  possibly  pass,  excepting  the  title  which  the  grantor  has  at  the 
time  of  the  grant;  but  he  is  estopped  to  set  up  a  title  subsequently  ob- 
tained by  him,  because  if  he  should  recover  against  his  grantee,  the 
grantee  in  his  turn  would  be  entitled  to  an  action  against  the  grantor  to 
recover  the  value  of  the  land.  The  principle  of  estoppel,  therefore,  not 
only  prevents  multiplicity  of  suits,  but  is  sure  to  administer  strict  and  ex- 
act justice;  whereas,  if  the  grantee  were  driven  to  his  action  to  recover 
the  value  of  the  land,  exact  justice  might  not  be  obtained,  because  the 
land  might  possibly  not  be  estimated  at  its  just  value.  If,  however,  the 
grantee  were  not  entitled  to  recover  the  value  of  the  land  on  the  grantor's 
covenant  of  warranty,  then  in  such  case  it  is  obvious  that  this  species  of 
estoppel  would  not  be  applicable." 

The  laws  of  the  State  of  Ohio  permitting  and  regulating  the  convey- 
ance of  lands  belonging  to  married  women  being  practically  the  same  as 
the  laws  in  force  in  this  State  upon  that  subject,  in  the  case  of  Hill  v. 
West,  8  Ohio,  225,  it  was  held,  that  a  married  woman  making  a  convey- 
ance of  lands  in  accordance  with  the  law  could  not  bind  herself  by  contract 
farther  than  this  was  expressly  authorized  by  the  statute,  and  that  she 
could  not,  through  a  covenant  of  warranty,  render  herself  liable  in  dam- 
ages for  its  breach;  but  in  that  case  it  was  held,  that  such  a  covenant 
would  estop  her  from  asserting  after-acquired  title,  and  that  to  this  end 
liability  to  damages  for  breach  of  covenant  was  not  necessary. 
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The  Massachusetts  eases  before  referred  to  are  cited  as  authority  for 
these  propositions. 

The  laws  in  force  in  Indiana  empowering  maiTied  women  to  convey 
lands  belonging  to  them,  and  prescribing  the  mode  in  which  that  might 
be  done,  at  the  time  the  facts  accrued  on  which  the  decision  in  King  v. 
Rice,  56  Indiana,  17,  was  made,  are  understood  to  have  been  practically 
the  same  as  the  laws  in  forc^  in  this  State  upon  that  subject. 

A  married  woman  and  her  two  children  owned  as  tenants  in  common 
a  tract  of  land,  and  she,  in  the  manner  prescribed  by  the  statute,  made 
a  deed,  in  which  her  husband  joined,  that  purported  to  convey  the  entire 
interest  in  the  land,  with  warranty  of  title. 

Subsequently  one  of  her  children  died,  and  she  was  one  of  the  heirs, 
and  the  question  was  whether  she  was  estopped  from  asserting  title  thus 
acquired,  and  it  was  held,  that  *'  When  a  married  woman  joins  with  her 
husband  in  a  conveyance  of  lands  held  in  her  own  right,  which  purports 
to  convey  the  entire  estate  therein,  she  is  estopped  from  afterwards  set- 
ting up  any  title  to  the  lands  so  conveyed,  whether  it  existed  at  the  time 
of  making  the  conveyance  or  was  subsequently  acquired." 

It  was  conceded  that  she  was  not  bound  by  her  warranty,  but  it  was 
held  that  she  was  estopped  by  her  deed. 

It  was  said,  that "  the  statute  which  enables  her  thus  to  convey  during 
coverture  the  lands  held  in  her  own  right,  imposes  upon  her,  as  a  corol- 
lary, all  the  obligations  of  the  conveyance,  save  those  which  the  statute 
itself  excepts;  for  it  would  be  an  absurdity  to  say  that  she  had  passed  her 
lands  if  she  could  take  them  back  again ;  and  the  estoppel  does  not  de- 
pend upon  the  obligation  of  the  covenant  of  warranty." 

In  so  far  as  the  wife  had  an  estate  in  the  land,  that  passed  by  the  deed 
executed  in  the  manner  prescribed,  and  no  question  of  estoppel  arose  as 
to  that;  but  the  theory  upon  which  it  seems  to  have  been  held  that  the 
after-acquired  title  passed  by  estoppel  appears  unsound,  if  the  common 
law  was  in  force  in  that  State;  for  the  wife's  disabilities  under  such  cir- 
cumstances would  be  those  prescribed  by  the  common  law,  except  as  they 
may  have  been  removed  b3'  statute. 

Her  power  would  not  be  that  of  a  feme  sole  unless  made  so  by  statute, 
and  her  obligation  would  necessarily  be  measured  by  her  power  to  bind 
hei*self  and  the  extent  to  which  she  had  used  that. 

If  the  wife  has  no  power  to  convey  an  estate  she  assumes  to  convey,  it 
must  be  true,  no  fraud  intervening,  that  her  act  can  not  be  made  the 
basis  of  estoppel,  for  otherwise  she  would  be  able  to  accomplish  indirectly 
what  the  law  declares  she  shall  not  do  or  have  power  to  do. 

The  opinion  in  King  v.  Rice  was  qualified,  if  not  overruled,  in  Snoddy 
V.  Leavitt,  105  Indiana,  359. 

In  the  opinion  in  that  case  it  was  said,  that  the  estoppel  referred  to  in 
the  former  case  was  in  pais;  but  there  was  no  fact  shown  to  make  such 
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estoppel,  unless  it  be  that  the  execution  of  a  deed  by  a  married  woman, 
purporting  to  convey  a  tract  of  land  when  she  only  owned  an  undivided 
interest  in  it,  was  of  itself  such  fraud  as  would  create  such  an  estoppel. 

Such  a  holding  could  not  have  been  intended  in  the  last  case,  for  in 
that  case  it  was  held  that  a  wife  who  joined  a  husband  in  the  execution 
of  a  warranty  deed  conveying  his  land,  at  a  time  when  she  was  not  liable 
upon  covenants  of  warranty,  was  not  estopped  from  asserting  title  to  the 
same  land  subsequently  acquired  by  her. 

Under  the  ruling  in  Lindsay  v.  Freeman,  83  Texas,  259,  covenants  may 
be  implied  which  will  operate  to  preclude  a  person  sui  juris  making  such 
a  deed,  and  the  heira  of  such  person  from  asserting  after-acquired  title; 
but  the  rule  announced  in  that  case  can  have  no  application  in  this;  and 
it  is  now  unnecessary  to  consider  whether  estoppel  arising  in  such  cases 
is  by  deed  or  in  pais. 

If  a  married  woman  is  not  bound  by  express  warranty  of  title,  she  can 
not  be  bound  by  any  implied  covenant,  and  it  is  unnecessary  to  inquire 
how  far  she  may  be  bound  by  express  covenants  or  recitals  in  deeds  of 
nature  such,  if  unti'ue,  as  to  mislead,  and  therefore  fraudulent. 

While  there  is  no  decision  in  this  State  bearing  directly  on  the  ques- 
tions certified,  the  general  principles  which  must  control  it  have  been  de- 
clared. Kavanau  v.  Brown,  1  Texas,  483;  Trimble  v.  Miller,  24  Texas, 
215. 

The  deed  in  question  did  not  pass  the  after-acquired  title,  nor  did  it 
estop  Mrs.  Wadkins  or  her  heirs. 

Delivered  December  4,  1893. 

Justice  Bbown  did  not  sit  in  this  case. 


The  International  <fe  Great  Northern  Railway  Company 

V.  Mat  Welch. 

No.  50. 

1*  Oharcre— Care  by  Railway  for  its  Passengrers. 

The  charge  that  It  was  the  duty  of  the  carrier  to  a  passenger  ^^  to  use  the 
greatest  possible  care  and  diligence  to  provide  for  his  safe  convey- 
ance,^* is  not  a  correct  statement  of  the  law.  See  discussion  of  author- 
ities   204 

2.  Same. 

The  rule  on  this  subject  in  Railway  v.  Halloren,  53  Texas,  53,  adhered 
to.  Railway  companies,  however,  are  not  insurers  of  the  safety  of 
their  passengers  further  than  could  be  required  by  the  exercise  of  such 
a  high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high  de- 
gree of  prudence  in  guarding  against  them,  as  would  be  used  by  very 
cautious,  prudent,  and  competent  persons  under  similar  circumstances.  204 
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8.  Ohargre— Practice. 

The  char/2^  in  paragraph  first  is  error,  and  it  did  not  devolve  on  the  de- 
fendant to  ask  an  explanation.  A  counter-charge  would  have  confused 
the  jury.  Under  article  1361 ,  Revised  Statutes,  it  stood  as  if  excepted  to.  207 

Certified  Questions  from  Court  of  Civil  Appeals  for  First  District^ 
in  an  appeal  from  Anderson  County. 

0.  H.  Oould^  for  appellant. 

Brown  Jb  Ewing^  for  appellee. 

BROWN,  Associate  Justice. — Appellee  sued  appellant  in  the  District 
Court  to  recover  damages  for  an  injury  alleged  to  have  been  received 
while  riding  upon  appellant's  passenger  train  as  a  passenger.  The  Court 
of  Civil  Appeals  for  the  First  District  has  certified  to  this  court  the  fol- 
lowing questions: 

1.  Whether  or  not  in  such  a  case  it  is  correct  to  charge  the  jury,  that 
the  carrier  must  use  ''all  possible  care,"  without  explaining  or  qualifying 
the  sense  in  which  the  word  ''  possible  "  is  to  be  taken  ? 

2.  Whether  or  not  the  requirement  that  such  care  should  be  used  to 
provide  for  a  '*  safe  conveyance  "  is  correct  ? 

3.  Whether  or  not  the  failure  to  more  fully  explain  the  language  used 
was  positive  error,  or  was  simply  an  omission  which  should  have  been 
supplied  by  the  request  for  a  special  charge  ? 

We  will  consider  the  first  and  second  questions  together.  It  is  not  a 
correct  statement  of  the  law  to  say  that  a  passenger  carrier  is  bound  to 
*  *  use  all  possible  care  * '  to  provide  for  the  safe  conveyance  of  passengers. 
Our  Supreme  Court  has  laid  down  the  con-ect  rule  of  liability  in  Railway 
V.  Halloren,  53  Texas,  53,  in  which  it  is  said:  ''  Railroad  companies, 
however,  are  not  insurers  of  the  safety  of  their  passengers  further  than 
could  be  required  by  the  exercise  of  such  a  high  degree  of  foresight  as  to 
possible  dangers,  and  such  a  high  degree  of  prudence  in  guarding  against 
them,  as  would  be  used  by  very  cautious,  prudent,  and  competent  per- 
sons under  similar  circumstances."  This  rule  of  liability  is  sustained  by 
the  best  text  writers  and  nearly  all  the  adjudicated  cases.  Hutch,  on 
Carr.  of  Pass.,  sees.  500,  501,  502;  2  Shearm.  &  Redf.  on  Neg.,  sees.  495, 
496;  Cool,  on  Torts,  768;  Stokes  v.  Saltonstall,  13  Pet.,  191;  Sherlock  v. 
Ailing,  44  Iowa,  201;  Parish  v.  Reigle,  11  Gratt,  709;  Hall  v.  Steamboat 
Co.,  13  Conn.,  326;  Derwort  v.  Loomer,  21  Conn.,  253;  Puller  v.  Tolbert, 
23  III.,  361;  O'Connel  v.  Railway,  106  Mo.,  482;  Treadwell  v.  Wittier, 
80  Cal.,  574;  Tenn.  Co.  v.  Roe,  102  U.  S.,  451. 

Any  number  of  adjudicated  cases  to  the  same  effect  might  be  added, 
but  these  are  deemed  sufficient  to  show  that  the  rule  laid  down  is  abund- 
antly supported  by  the  best  authorities. 
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In  Railway  v.  Halloren,  supra,  after  stating  the  rule  of  liability  as 
above  quoted,  Justice  Bonner,  delivering  the  opmion,  said:  '*This, 
though,  is  not  to  be  understood  to  require  of  the  company  every  possible 
precaution  which  Ingenuity  might  suggest  or  the  skill  of  science  might 
afford  by  which  accidents  may  be  avoided,  but  that  it  shall  adopt  such 
precautions  of  known  value  as  have  been  practically  tested,  and  should 
employ  such  skilled  labor,  service,  and  experience  as  is  reasonably  within 
its  power  to  have  secured." 

Mr.  Hutchinson,  in  his  excellent  work  on  Carriers  of  Passengers,  sec- 
tion 501,  says:  ''Although  the  form  of  expression  is  sometimes  varied, 
and  the  rule  is  stated  as  requiring  *•  the  greatest  possible  care  and  dili- 
gence,' '  the  utmost  care  and  diligence  of  very  cautious  persons,'  '  the 
most  perfect  care  of  a  cautious  and  prudent  man,'  and  other  similar  phrases, 
the  real  meaning  intended  by  them  all  is,  that  the  care  and  circum- 
spection to  be  required  is  the  utmost  which  can  be  exercised  under  all 
the  circumstances,  short  of  a  warranty  of  the  safety  of  the  passengere." 
And  in  section  502  of  the  same  work  it  is  said:  '*  When  it  is  said  that 
the  carrier  of  a  passenger  must  provide  for  his  safety  '  as  far  as  human 
foresight  will  go,'  it  is  not  meant  he  will  be  required  to  exercise  all  care 
and  diligence  of  which  the  human  mind  can  conceive,  or  all  the  skill  and 
ingenuity  of  which  it  is  capable." 

In  the  case  of  Levy  v.  Campbell,  19  iSouthwestem  Reporter,  438,  the 
court  approved  a  charge  that  the  carrier  is  bound  to  use  the  "utmost 
practical  care  in  providing  for  the  safety  of  passengers;"  and  in  Galla- 
gher v.  Bowie,  66  Texas,  265,  this  court  approved  a  charge  that  the  car- 
rier is  bound  to  use  the  '*  utmost  care"  to  provide  for  the  safety  of  pas- 
sengers. 

In  the  case  of  Railway  v.  Worthington,  21  Maryland,  288,  the  term 
utmost  care  is  defined  to  mean  ''  all  the  care  and  diligence  possible  in 
the  nature  of  the  case."  Utmost  care  means  the  greatest  care,  and  falls 
short  of  the  expression  of  the  charge  used  here,  in  this,  that  it  is  under- 
stood to  apply  to  the  surroundings  as  matters  then  stood  and  could  be 
foreseen;  but  all  possible  care  has  a  broader  and  more  unlimited  mean- 
ing. The  word  possible,  as  used  in  this  connection,  means  ''  capable  of 
being  done."  Webst.  Die,  word  possible.  From  the  charge  as  given  the 
jury  must  have  understood  that  the  carrier  was  bound  to  do  everything 
tiiat  it  was  capable  of  doing  to  prevent  the  injury.  From  the  standpoint 
of  the  jury,  looking  at  the  occurrence  retrospectively,  there  is  perhaps 
scarcely  an  accident  in  the  coui*8e  of  human  affairs  in  which  it  would  not 
appear  that  something  could  have  been  done  which  was  not  done  to  avoid 
the  injury;  yet  viewed  as  a  possible  future  danger,  the  very  thing  that 
would  thus  be  suggested  would  never  occur  to  the  most  cautious  and 
prudent  man  as  necessary  to  his  own  safety  or  that  of  others. 

The  charge  is  not  more  objectionable  for  what  it  mearis  than  for  the 
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want  of  any  d^nite  meaDing.  The  object  of  giving  a  charge  to  a  jury 
is  to  furnish  them  a  guide  by  which  they  can  determine  from  the  evidence 
whether  or  not  the  party  sought  to  be  churged  has  done  or  failed  to  do 
the  things  which  by  law  create  the  liability.  The  term  ''all  possible 
care  "  might  be  understood  by  one  man  to  mean  all  that  the  party  could 
foresee,  while  it  might  mean  to  another  all  that  might  have  been  done  le 
viewed  after  the  occurrence.  Besides,  the  law  does  not  require  every- 
thing to  be  done  which  might  be  foreseen,  but  only  such  as  might  appear 
to  be  necessary,  having  that  care  for  the  safety  of  the  passengei*s  that  a 
very  prudent  man  would  have,  and  to  exercise  that  high  degree  of  care 
that  such  man  would  exercise  under  the  same  circumstances. 

Considering  a  charge  upon  the  subject  of  negligence,  this  court  said, 
in  Railway  v.  Brown,  75  Texas,  269:  *'  It  seems  to  us  that  the  charge  is 
misleading,  and  that  under  it  the  jury  could  have  had  no  proper  concep- 
tion of  the  law  applicable  to  the  case.  *  *  *  It  is  probably  true  that 
juries  fail  to  apply  correctly  to  the  facts  a  correct  charge  in  which  it  be- 
comes necessary  to  explain  to  them  the  different  degrees  of  negligence, 
but  it  is  the  right  of  the  defendant,  when  it  is  liable  only  when  its  em- 
ployes have  been  grossly  negligent,  to  have  a  charge  correct  in  this  re- 
spect." The  criticism  is  equally  applicable  to  the  charge  under  review. 
The  jury  could,  from  the  instruction  given,  have  no  just  or  intelligent 
idea  of  what  the  law  required  the  defendant  to  do  to  secure  the  safety  of 
passengers. 

In  the  nature  of  things  the  law  must  leave  it  to  the  juries  in  the  exer- 
cise of  a  sound  judgment,  from  their  knowledge  of  men  and  the  ordinary 
course  of  human  affairs,  to  determine  whether  or  not  a  carrier  of  passen- 
gers has  exercised  the  degree  of  care  required  by  law,  and  for  that  reason 
the  charge  should  be  such  as  to  give  the  best  direction  to  their  investiga- 
tion. It  is  within  the  power  of  railway  corporations  to  secure  prudent  and 
competent  persons  to  perform  the  service  necessary  in  carrying  passengei-s; 
they  can  provide  the  methods  which  have  been  tested  and  found  pi*ac- 
tically  valuable  for  securing  immunity  from  danger;  they  have  the  means 
of  enforcing  the  use  of  these  methods  and  the  exercise  of  this  high  degree 
of  care.  This  the  law  wisely  and  justly  requires,  and  the  requirement 
should  be  rigidly  enforced.  To  go  beyond  this  is  to  require  more  than 
human  foresight  can  provide,  and  in  effect  makes  the  carrier  an  insurer, 
which  is  greater  liability  than  the  law  imposes  upon  it.  The  effect  of  the 
charge  is  to  submit  the  case  to  the  opinions  of  the  jurors,  not  upon  the 
evidence  under  the  law,  but  opinions  not  controlled  by  law  nor  based  upon 
evidence. 

We  have  found  but  three  cases  which  sustain  the  charge  of  the  court 
The  Supreme  Court  of  the  United  States,  in  Railway  v.  Horst,  93  United 
States,  295,  sustained  a  charge  almost  identical  with  that  given  in  this 
case,  and  referred  to  Railway  v.  Derby,  14  Howard,  486,  and  Steamboat 
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Company  v.  King,  16  Howard,  469,  which  support  the  doctrine  announced. 
Considering  those  cases  in  connection  with  others  decided  by  the  same 
court  before  and  since  those  quoted,  we  do  not  believe  that  court  intended 
to  go  beyond  the  rule  laid  down  by  Mr.  Hutchinson. 

The  charge  given  in  the  case  under  consideration  was  not  merely  a  de- 
fective statement  of  the  law,  but  was  a  statement  of  a  proposition  that 
was  not  the  law  of  the  case  in  any  phase  of  it.  It  was  positive  error,  and 
stood  excepted  to  under  the  Revised  Statutes,  article  1361.  No  special 
charge  need  be  asked  under  such  circumstances.  If  the  defendant  had 
asked  a  special  charge  contradictory  of  this,  and  it  had  been  given,  it 
would  not  have  cured  the  error,  for  the  jury  would  have  been  left  in 
doubt  as  to  which  was  to  govern  them,  and  this  would  have  been  error. 
Railway  v.  Robinson,  73  Texas,  277.  It  does  not  come  within  the  rule 
laid  down  in  Robinson  v.  Vamell,  16  Texas,  388;  Linn  v.  Wright,  18 
Texas,  317,  and  numerous  cases  on  that  line. 

Delivered  December  4,  1893. 


Wesley  Blackwell  et  al.  v.  Jasper  L.  Blackwell  et  al. 

No.  57. 

1.  Closinfir  Administration— Disoharffingr  Administrator. 

Article  1829,  Revised  Statutes,  prescribes:  "Where  letters  testament- 
ary or  of  administration  shall  have  once  been  granted,  any  person  in- 
terested in  the  adminlstratioD  may  proceed  after  any  lapse  of  time  to 
compel  the  settlement  of  the  estate,  when  it  does  not  appear  from  the 
record  that  the  administration  thereof  has  been  closed.'^  In  absence 
of  an  order  closing  the  estate  no  presumption  arises  from  lapse  of  time.  210 

2.  Life-Estate  Devised. 

An  exeoator  at  once  turned  over  a  tract  of  land  to  the  widow  of  the  tes- 
tator, to  whom  a  life-estate  therein  had  been  devised.  She  subsequently 
sold  the  land  to  the  executor,  who  took  and  retained  possession.  She 
died  before  the  close  of  the  administration.  The  heirs  sought  the  par- 
tition of  the  land  held  by  the  widow  for  her  life.  Held,  that  the  land 
was  subject  to  partition  as  assets,  and  that  any  conveyance  thereof  to 
the  executor  was  in  trust  for  the  heirs 21 1 

Error  to  Court  of  Civil  Appeals  for  First  District,  in  an  appeal  from 
the  County  (Probate)  Court  of  Rusk  County. 

J.  H.  Turner^  for  plaintiffs  in  error.-^l.  The  Probate  Court  alone  has 
the  right  to  settle  and  partition  estates  pending  in  it,  and  can  make  all 
necessary  and  proper  inquiries  as  to  what  property  belongs  to  such  estate. 
Hart  well  v.  Jackson,  7  Texas,  581. 

2.  A  grantee  only  takes  such  title  as  his  grantor  had,  and  a  life-estate 
ceases  at  the  death  of  the  life  tenant. 
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3.  Au  executor  or  administrator  will  not  be  permitted  to  take  title  to 
property  of  the  estate  and  set  up  adverse  title  to  the  same.  Fisher  v. 
Wood,  65  Texas,  199. 

4.  If  a  life  tenant  dies  pending  administration  of  will  through  which 
she  claims,  the  property  so  claimed  will  revert  to  such  estate,  and  upon 
final  settlement  of  same  is  subject  to  partition  as  the  rest  of  the  property 
of  the  estate. 

5.  An  executor  is  estopped  from  denying  title  to  property  of  the  es- 
tate; because  the  law  holds  said  executor  to  be  a  trustee  and  prohibits 
him  from  denying  the  rights  of  the  cestui  que  trust  and  from  so  dealing 
with  the  ti*ust  property  as  to  gain  a  benefit  at  the  expense  of  the  benefi- 
ciaries in  the  trust;  and  because  it  is  inequitable  and  unjust  to  allow  said 
trustee  to  defeat  the  will  of  his  testator  and  the  rights  of  the  heii*s  there- 
under by  taking  a  deed  to  the  property  with  which  he  is  intrusted  by 
said  will,  and  while  he  is  administering  said  estate  in  this  court.  This 
court  has  a  right  to  say  whether  this  is  a  part  of  the  estate  of  Jediah 
Blackwell,  and  subject  to  division,  and  it  is  not  an  undue  assumption  of 
power  for  it  to  do  so.     Neyland  v.  Bendy,  69  Texas,  712. 

0.  H,  Oould,  J.  H,  JoneSy  and  N,  B.  Mon^ts^  for  defendants  in  error. 

1.  County  Courts  of  this  State  have  no  authority  to  adjudicate  title  to 
land.  This  land  did  not  belong  to  the  estate  of  Jediah  Blackwell  after  it 
was  set  apart  to  Nancy  Blackwell,  and  she  had  receipted  for  it  under  the 
will.  Const.,  sec.  8,  art.  5;  Rev.  Stats.,  art.  1167;  Bi*adley  v.  Love,  60 
Texas,  472. 

2.  After  final  settlement  and  distribution  of  an  estate  by  approval  and 
judgment  of  the  Probate  Court,  the  said  Probate  Court  has  no  jurisdic- 
tion over  said  estate,  and  an  order  requiring  the  executor  to  file  an  addi- 
tional inventory  is  void.  In  1883  appellee  filed  in  the  Probate  Court  a 
report  for  final  settlement  of  Jediah  Blackwell's  estate.  Said  report  was 
approved  by  the  court  the  23rd  of  March,  1883,  in  a  judgment  directing 
the  executor  to  pay  over  to  the  heirs  the  money  awarded  by  the  court  to 
each  one,  which  said  order  was  in  all  things  executed  by  said  appellee. 
9  Texas,  14;  70  Texas,  71. 

3.  After  the  land  in  controversy  in  this  suit  had  been  separated  from 
the  estate  of  Jediah  Blackwell  and  turned  over  to  Nancy  Blackwell,  as 
directed  by  Jediah  Blackwell* s  will,  and  she  had  receipted  the  executor 
for  the  same,  it  was  never  afterward  any  part  of  the  estate  of  said  Jediah 
Blackwell,  and  his  executor,  appellee,  had  not,  nor  could  have,  any  fur- 
ther control  of  it  as  executor. 

BROWN,  Associate  Justice. — ^This  cause  originated  in  the  County 
Court  of  Rusk  County  in  a  matter  of  probate.  The  facts  necessary  to 
the  disposition  of  the  questions  involved  are  as  follows: 
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Jediah  Blackwell  made  a  will,  and  died  at  sometime  prior  to  the  24th 
day  of  May,  1874.  In  his  will  he  disposed  of  his  estate,  and  among 
other  things,  he  gave  to  his  wife,  Nancy  Blackwell,  for  her  natural  life, 
310  acres  of  land  out  of  a  tract  of  930  acres.  After  her  death  the  land 
was  to  be  equally  divided  among  his  heirs.  He  appointed  Jasper  L. 
Blackwell  executor  of  the  will,  which  was  duly  probated  on  the  24th  day 
of  May,  1874,  and  the  executor  qualified  on  that  day.  On  the  28th  day 
of  the  same  month  the  executor  tunaed  over  the  310  acres  of  land  to 
Nancy  Blackwell,  and  she  went  into  possession  of  it.  There  seems  to 
have  been  no  order  of  the  court  directing  the  land  to  be  delivered  to  her. 
The  whole  tract  of  930  acres  was  returned  by  the  executor  upon  the  in- 
ventory of  the  property  of  the  estate. 

On  the  28th  day  of  December,  1877,  Nancy  Blackwell  conveyed  the 
310  acres  to  Jasper  L.  Blackwell,  who  took  possession  of  it,  and  made 
improvements  upon  it  to  the  value  of  $3800.     Nancy  Blackwell  died  on 

the day  of ,  1879.   From  the  facts  found  by  the  Court  of  Civil 

Appeals  it  does  not  appear  what  kind  of  deed  was  made  by  Nancy  Black- 
well  to  Jasper  L.  Blackwell.  The  court  found  that  he  took  possession 
and  claimed  title  to  the  land. 

In  1882  the  executor  filed  in  the  County  Court  of  Rusk  County  an  ac- 
count for  final  settlement,  which  showed  on  hand  some  money  and  some 
claims  reported  to  be  insolvent.  The  account  was  by  the  County  Court 
approved,  and  the  money  ordered  to  be  distributed  among  the  heirs, 
which  was  done.  The  court  made  no  order  discharging  the  executor  nor 
disposing  of  the  claims  reported  to  be  insolvent,  nor  of  the  land  in  ques- 
tion. 

In  1887  the  executor  filed  in  said  court  a  report  stating  that  a  claim 
which  had  been  reported  as  insolvent  could  be  compromised,  asking  that 
the  estate  be  reopened  for  that  purpose,  and  that  he  be  permitted  to  com- 
promise the  claim.  The  court  entered  an  order  reopening  the  estate  for 
the  purpose  of  compromising  the  claim  and  approving  the  compromise. 
The  claim  was  compromised,  and  the  executor  in  that  settlement  acquired 
some  lands,  which  he  rented  out,  and  rendered  to  the  court  annual  reports 
of  the  rents  and  expenses  for  the  years  1888  and  1889;  and  on  August  30, 
1890,  upon  application  of  the  heirs,  he  filed  in  the  court  an  additional  final 
accoun t,  asking  for  final  discharge.  This  account  was  contested  by  the  heirs 
because  he  did  not  include  in  his  report  the  land  in  question.  Upon  hear- 
ing, the  County  Court  disapproved  of  the  account  and  ordered  that  the 
land  be  distributed  among  the  heirs,  and  that  the  executor  account  for 
the  rents.  The  executor  appealed  to  the  District  Court,  where  the  case 
was  tried  de  novo  before  Hon.  J.  H.  Wood,  special  judge,  who  approved 
the  account  of  the  executor,  holding  that  the  Probate  Court  had  no  juris- 
diction to  try  the  title  between  the  executor  and  the  heirs.  It  appears 
Vol.  LXXXVI.  Sup,— 14 
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that  the  executor  claimed  title  to  the  land  under  the  deed  from  Nanc3' 
Black  well  to  himself.  The  Court  of  Civil  Appeals  affirmed  the  judgment 
of  the  District  Court. 

Three  questions  of  law  arise  upon  the  facts  and  the  rulings  of  the  coui-l5: 

First.  Was  the  estate  of  Jediah  Blackwell  closed  by  the  order  made  in 
1883  by  the  County  Court,  approving  the  final  account  of  the  executor 
and  ordering  a  distribution  of  the  money  on  hand  among  the  heirs  ? 

Second.  Was  there  in  this  case  such  a  controversy  over  the  title  to  the 
land  in  question  as  prevented  the  County  Court  from  ordering  the  parti* 
tion  of  it  among  the  heirs  ? 

Third.  Was  the  310  acres  tract  of  land  a  part  of  the  estate,  and  subject 
to  partition  by  the  County  Court  ? 

The  first  question  is  settled  by  the  statute  in  force  at  the  time  that  the 
order  of  court  was  made  approving  the  account.  Article  1829,  Revised 
Statutes,  provides,  that  '*  Where  letters  testamentary  or  of  administra- 
tion shall  have  once  been  granted,  any  person  interested  in  the  adminis- 
tration may  proceed,  after  any  lapse  of  time,  to  compel  the  settlement  of 
the  estate  when  it  does  not  appear  from  the  record  that  the  administra- 
tion thereof  has  been  closed."  Branch  v.  Hanrick,  70  Texas,  731.  There 
was  no  order  discharging  the  administrator  nor  closing  the  estate.  The 
executor  could  not  claim  a  discharge  by  any  presumption  based  on  his 
own  neglect  to  call  for  a  discharge.     Main  v.  Brown,  72  Texas,  505. 

This  statute  was  intended  to  remedy  the  then  condition  of  the  decisions 
by  which  a  discharge  might  be  presumed  from  lapse  of  time.  Under 
those  decisions,  however,  the  executor,  under  the  circumstances  of  this 
case,  could  not  be  heard  to  claim  a  discharge.  He  had,  after  the  making  of 
the  order  relied  upon,  appeai*ed  in  court  and  asked  orders  of  the  court  with 
reference  to  the  estate;  he  had  acquired  property  for  the  estate  under  the 
orders  granted,  and  for  two  years  rendered  annual  accounts  as  If  the  estate 
were  open  and  being  administered.  When  called  upon  to  surrender  the 
estate  to  the  heirs,  he  would  not  be  allowed  to  make  a  shield  of  the  time 
which  he  had  consumed  in  its  management.  Bayne  v.  Garrett,  17  Texas» 
835;  Townsend  v.  Hunger,  9  Texas,  310;  Main  v.  Brown,  72  Texas,  505. 

The  second  point  made  we  consider  untenable.  This  land  belonged  to 
Jediah  Blackwell  at  his  death.  He  devised  it  for  life  to  his  wife,  Nancy 
Blackwell,  and  after  her  death  to  be  divided  between  his  heirs.  Jasper 
L.  Blackwell,  as  executor,  turned  it  over  to  Mrs.  Blackwell  under  the 
will,  without  order  of  the  court,  and  afterwards  took  a  conveyance  to 
himself  from  her.  She  died  soon  after  the  conveyance  was  made,  and  he 
continued  in  possession,  claiming  the  land  and  making  improvements  on 
it.  Whatever  may  have  been  the  form  of  the  conveyance  from  Nancy 
Blackwell  to  the  executor,  Jasper  L.  Blackwell,  it  conveyed  to  him  no 
more  than  an  estate  for  life  (which  is  all  the  estate  shown  in  her  by  the 
facts),  which  terminated  at  her  death.     Rev.  Stats.,  art  550. 
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The  claims  of  all  the  parties  were  derived  from  the  will  of  Jediah  Black- 
well,  and  the  only  question  for  the  County  Court  to  determine  was  the 
interest  of  the  several  heirs  under  the  will.  There  was  no  controversy  as 
to  the  title  to  the  land. 

The  Court  of  Civil  Appeals  held,  that  when  the  executor  delivered  the 
possession  of  the  land  to  Mrs.  Blackwell,  the  person  to  whom  it  was  de- 
vised for  life,  the  land  was  separated  from  the  estate,  it  not  appearing 
that  there  were  any  debts  or  "  necessity  to  use  it  for  payment  of  debts." 
If  there  had  been  debts,  the  court  could  have  ordered  the  land  sold,  or 
there  might  have  been  administration  then  taken  out,  if  none  existed. 
Bufford  V.  Holliman,  10  Texas,  560.  The  will  created  two  estates  in  the 
land,  a  life-estate  in  Mrs.  Blackwell  and  a  remainder  in  the  heirs.  The  life- 
estate  conferred  the  right  of  possession  and  use  during  the  life  of  Mrs. 
Blackwell,  but  at  her  death  that  possession  vested  in  the  heirs,  and  was 
united  with  the  fee.  The  rights  of  the  heirs  being  undivided,  was  in  the 
estate  of  the  deceased,  and  held  by  the  executor  for  their  benefit.  Rev. 
Stats.,  art.  1817.  If  the  Probate  Court  might  have  ordered  the  sale  of 
the  land  for  payment  of  debts,  it  was  a  part  of  the  estate  for  all  purposes, 
that  is,  for  disposition  under  the  will. 

The  executor  could  not  acquire  title  adverse  to  that  of  the  heirs  for 
whom  he  was  trustee.  2  Perry  on  Trusts,  3  ed.,  sec.  863.  If  a  stranger 
had  bought  from  Nancy  Blackwell,  it  would  have  been  the  duty  of  the 
executor  at  her  death,  tlie  estate  being  in  course  of  administration,  to 
have  recovered  the  possession  for  the  heirs.  Rev.  Stats.,  art.  1817.  The 
executor  being  in  possession  at  the  death  of  the  tenant  for  life,  and  it  be- 
ing his  duty  to  take  possession,  his  fiduciary  character  attached  to  that 
possession,  and  it  became  the  possession  of  the  heirs  by  their  trustee.  The 
title  to  the  land  and  the  possession  were  then  united,  and  the  land  was  a 
part  of  the  estate  for  distribution  under  the  will  which  the  court  was  ad- 
ministering. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
were  erroneous  in  refusing  to  compel  the  executor  to  account  for  the 
land,  and  in  refusing  to  partition  it  among  the  heirs;  and  the  judgments 
of  said  courts  are  reversed  and  this  cause  is  remanded  to  the  District 
Court,  with  instructions  to  try  the  cause  de  novo,  and  to  partition  the 
lands  amon^  the  heirs  according  to  their  several  rights. 

Beveraed  and  remanded. 
Delivered  December  4,  1898. 
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Charles  E.  Pickle  v.  John  D.  McCall,  Comptroller. 
No.  36. 

1.  MandanTUS  by  Supreme  Court. 

Section  3,  article  5,  of  the  State  Constitution  prescribes :  "  The  Legis- 
lature may  confer  original  jurisdiction  on  the  Supreme  Court  to  issue 
writs  of  quo  warranto  and  mandamus  in  such  cases  as  may  be  speci- 
fied, except  as  against  the  Governor  of  the  State."  The  Legislature 
(Acts  Twenty-second  TiCgislature,  page  21)  enacted,  that  *'The  Su- 
preme Court,  or  any  justice  thereof,  shall  have  power  to  issue  writs 
of  habeas  corpus,  as  may  be  prescribed  by  law;  and  the  said  court,  or 
the  justices  thereof,  may  issue  writs  of  mandamus,  procedendo,  certio- 
rari, and  all  writs  necessary  to  enforce  the  jurisdiction  of  said  court; 
and  in  term  time  or  vacation  may  issue  writs  of  quo  warranto  or  man- 
damus against  any  district  judge  or  officer  of  the  State  Government, 
except  the  Governor  of  the  State.''  The  last  clause  of  this  act  of  the 
Legislature  was  intended  to  confer  the  original  jurisdiction  contem- 
plated by  the  Constitution  upon  the  Supreme  Court 217 

2.  Mandamus. 

That  the  issuance  of  a  writ  of  mandamus  requiring  a  person,  although 
an  officer,  if  not  a  court,  or  officer  of  a  court,  to  do  some  act.  must  be 
authorized  by  the  exercise  of  original  jurisdiction,  is  well  settled. 
Marberry  v.  Madison,  1  Cranch,  68 218 

3.  « Cases  as  May  be  Specified." 

The  statute  is  understood  to  mean  in  specifying  cases  in  which  manda- 
mus may  be  issued : 

1 .  Cases  wherein  the  facts  render  it  proper  that  the  writ  should  lie, 
or  is  a  necessary  process  for  enforcement  of  the  right  assailed 

2.  The  person  against  whom  the  jurisdiction  may  be  exercised,  viz., 

a  State  officer  or  district  judge.    This  is  a  sufficient  specification  ....  219 

4.  Comptroller  a  State  Ofiftcer. 

The  Comptroller  of  the  State  is  a  State  officer,  subject  to  the  law  grant- 
ing to  the  Supreme  Court  the  power  to  issue  writs  of  mandamus 219 

5.  Constitution,  Article  4,  Section  14— Approval  and  Veto  of 

Bills. 
See  discussion  of  section  14  of  article  4  of  Constitution  on  the  duties  and 
power  of  the  Governor  in  acting  upon  bills  presented  to  him  for  his 
action ;  approval,  veto,  veto  in  part,  etc 222 

6.  Passage  and  Approval  of  Bills. 

In  the  nature  of  things,  the  Executive  and  the  Legislature  can  not  have 
at  the  same  time  power  over  a  bill  or  part  of  a  bill.  The  Governor 
has  power  to  act  on  a  bill  only  when  it  has  been  passed  by  both  houses, 
and  the  power  of  the  legislature  to  further  act  on  a  bill  or  part  of  a 
bill  when  passed  and  sent  to  the  Executive  for  approval,  does  not  exist 
until  he  has  returned  the  bill  with  his  objections  to  it,  or  in  case  of  an 
appropriation  bill,  has  sent  a  statement  of  Items  objected  to 223 

7.  Same. 

The  Governor  was  under  no  obligation  to  act  upon  the  bill  in  question 
(presented  on  the  day  of  adjournment  of  the  Legislature)  before  the 
adjournment;  but  as  he  elected  to  do  so,  it  was  incumbent  upon  him 
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to  reject  or  approve  it  as  an  entirety  or  in  part,  and  if  only  in  part,  to 
point  out,  in  the  statement  he  was  required  to  make  and  append  to  it, 
all  the  items  to  which  he  objected,  and  a  copy  of  that  statement  to 
send  to  the  house  in  which  the  bill  originated.  The  Legislature  was 
authorized  to  conclude,  when  the  Governor  sent  in  his  objections  to 
some  items  in  the  bill,  that  in  accordance  with  the  Constitution  he 
had  signed  the  bill ;  *  ♦  ♦  that  he  had  approved  every  item  in 
the  bill  not  objected  to  in  the  paper  sent  to  the  Legislature 224 

8.  Same. 

The  Constitution  does  not  recognize  the  power  of  the  Executive  to  exer- 
cise the  veto  x>ower  upon  items  of  an  appropriation  bill  while  the 
Legislature  is  in  session,  and  after  its  adjournment  to  exercise  it  with 
reference  to  other  items 225 

9.  Case  in  Judgrment. 

Pickle  was  duly  appointed  and  qualified  as  stenographer  for  the  Court 
of  Civil  Appeals  for  the  Third  District.  He  presented  an  approved 
voucher  for  his  salary.  The  Comptroller  refused  to  pay,  on  the  ground 
that  there  was  no  appropriation.  The  appropriation  had  passed  both 
bouses  of  the  Legislature  as  an  item  of  the  general  appropriation 
bill.  This  bill  had  been  presented  to  the  Governor,  May  9, 1893,  at 
9:45  a.  m.  At  11 :30  a.  m.  of  the  same  day  the  Governor  sent  a  mes- 
sage to  both  houses,  in  which  he  objected  to  items  in  the  bill,  but  not 
to  the  item  in  question.  The  Legislature  adjourned  soon  after  the 
message,  on  same  day.  On  next  day,  May  10,  the  Governor  endorsed 
his  approval  upon  the  bill,  except  as  to  those  noted  in  his  message  of 
the  day  before,  and  the  appropriation  in  question.  Held^  that  the  bill 
within  the  meaning  of  the  Constitution  was  not  in  the  hands  of  the 
Governor  at  the  time  of  adjournment  for  any  purpose  not  ministerial, 
and  that  his  action  on  the  10th  of  May  did  not  affect  the  item  in  con- 
troversy  226 

Obioinal  Proceeding  for  mandamus.     The  opinion  gives  the  facts. 

Fisher  S  Townes^  for  plaintiff. — On  the  question  of  the  jurisdiction  of 
this  court  over  the  subject  matter  of  this  suit,  the  plaintiff  submits  the 
following: 

Section  8  of  article  5  of  our  present  Constitution  conclusively  shows 
that  the  Legislature  has  power  to  confer  original  jurisdiction  on  this  court 
to  issue  writs  of  quo  warranto  and  mandamus  in  such  cases  as  may  be 
specified,  except  as  against  the  Governor  of  Uie  State,  and  it  is  needless 
to  consume  the  time  of  the  court  in  discussing  that  proposition.    ♦    ♦    * 

On  the  merits  of  the  case,  we  contend: 

1.  That  when  an  ofl3cer*s  salary  is  due  from  the  State,  and  an  appro- 
priation has  been  made  to  pay  the  same,  the  issuance  of  the  warrant 
therefor  by  the  Comptroller  of  Public  Accounts  is  a  ministerial  act,  and 
if  he  refuse  to  perform  his  ofl3cial  duty  in  that  regard,  mandamus  is  the 
proper  remedy.  High  on  Ex.  Rem.,  sees.  100-105,  and  cases  cited;  14 
Am.  and  £ng.  Encycl.  of  Law,  149,  and  cases  cited  in  the  notes. 
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2.  That  petitioner  having  been  duly  appointed  as  stenographer  of  the 
Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  District,  under 
the  Act  of  April  13,  1892,  and  having  qualified  and  given  bond  as  re- 
quired by  said  act,  is  an  officer,  and  his  duties  and  salary  are  fixed  by 
law.     Acts  22nd  Leg.,  eh.  15,  sec.  51. 

3.  That  the  Legislature  having  made  an  appropriation  for  petitioner's 
salary  for  the  time  for  which  he  seeks  to  have  the  warrant  issued  in  his 
favor,  and  said  item  never  having  been  vetoed,  is  now  a  valid  subsisting 
item  in  thQ  general  appropriation  law,  and  binding  on  all  the  officers  of 
the  government  as  such. 

This  brings  us  to  a  consideration  of  the  real  question  in  the  case,  the 
effect  of  the  action  of  the  Governor  in  his  attempt  to  veto  the  item  in  the 
appropriation  bill  providing  for  petitioner's  salary. 

Against  the  validity  of  this  action  we  urge  four  objections: 

1.  The  Governor  had,  on  May  9,  vetoed,  by  message  sent  to  the  Leg- 
islature, such  items  in  the  general  appropriation  bill  as  he  disapproved, 
and  his  action  in  so  doing  was  a  legal  approval  of  all  the  remaining  items 
in  said  bill,  and  exhausted  his  prerogative  as  to  the  whole  subject  matter 
of  the  bill,  and  he  could  not  lawfully  make  a  second  veto,  including  other 
and  additional  items  of  said  bill. 

2.  The  two  methods  of  vetoing  bills  provided  by  the  Constitution, 
viz.,  by  message  to  the  Legislature  while  in  session  and  by  proclamation 
after  adjournment,  are  exclusive  of  each  other  and  not  cumulative.  That 
is,  if  the  conditions  exist  which  permit  the  exercise  of  the  veto  power  by 
message  to  the  Legislature,  and  the  Governor  avails  himself  of  the  op- 
portunity thus  afforded,  and  sends  a  message  to  the  Legislature  vetoing 
such  items  of  the  bill  as  he  disapproves,  he  can  not  thereafter,  after  ad- 
journment, veto  additional  items  in  such  bill  by  filing  his  objections  in 
the  Secretary  of  State's  office  and  making  proclamation  with  regard 
thereto. 

3.  It  is  not  competent  for  the  Governor  to  extend  the  power  to  veto 
so  as  to  make  it  include  and  embrace  the  power  to  suspend  the  law, 

4.  It  is  not  competent  for  the  Governor  to  veto  a  constitutional  ap- 
propriation to  pay  the  salary  of  an  officer  of  the  judicial  depai'tment  of 
the  government. 

We  have  found  no  case  identical  with  this,  nor  one  so  nearly  analogous 
as  to  be  absolutely  conclusive  of  the  questions  involved,  though  the  gen- 
eral principles  recognized  in  the  adjudications  on  the  veto  power  furnish 
guides  which,  we  think,  lead  safely  to  correct  solutions  of  all  the  issues 
presented. 

Some  of  these  issues  are: 

(1)  The  veto  power  is  a  legislative  and  not  an  executive  function. 
Cool,  on  Con.  Lim.,  185;  Fowler  v.  Pierce,  2  Cal.,  166;  The  People  v. 
Bowen,  21  N.  Y.,  520-523. 
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(2)  The  grant  of  such  legislative  function  to  an  executive  officer  being 
exceptional,  the  power  does  not  go  beyond  the  grant,  but  its  extent  and 
the  manner  of  its  exei*cise  are  both  dependent  on  and  limited  by  the  terms 
used  by  the  Constitution  in  conferring  the  power,  and  unless  there  can 
be  found  express  authority  for  the  existence  and  exercise  of  the  power 
claimed  in  any  given  case,  the  action  is  without  authority  and  void. 

(3)  The  power  to  veto  can  be  exercised  but  once  with  regard  to  any 
particular  bill.  That  is,  when  a  bill  goes  to  the  Executive  and  is  passed 
on  by  him,  and  he  has  acted  on  it  officially,  and  it  has  gone  from  his  do- 
minion and  jurisdiction,  he  can  not  again  take  it  up  and  veto  other  por* 
tions  thereof.  Tarlton  v.  Peggs,  18  Ind.,  24;  The  People  v.  Hatch,  19 
HI.,  283;  Wolfe  v.  McCaul,  76  Va.,  876;  Cool,  on  Const.  Lim. 

These  principles  we  believe  to  be  sound  in  themselves  and  supported 
by  the  great  weight  of  authority.  It  is  true  it  is  sometimes  difficult  to 
apply  the  one  last  mentioned,  and  determine  just  when  the  Executive  has 
so  dealt  with  a  bill  and  its  subject  matter  as  to  lose  his  control  over  it; 
but  the  principle  that  when  he  has  done  so  his  prerogative  is  exhausted  as 
to  that  bill,  seems  to  be  universally  recognized. 

C  A,  Culberaon^  Attorney-General,  for  defendant. —  1.  It  is  insisted 
that  while  the  Legislature,  by  the  Constitution,  is  authorized  to  confer 
original  jurisdiction  upon  this  court  in  this  character  of  case,  yet  no  such 
legislation  has  been  enacted.  This  question  has  heretofore  been  presented 
to  the  court  in  an  argument  filed  in  the  case  of  Teat  v.  McGaughey,  85 
Texas,  478,  to  which  I  beg  to  refer  the  court  without  repeating  it  here. 
In  addition  to  what  was  said  in  that  argument,  the  attention  of  the  court 
is  called  to  the  case  of  The  State  v.  Davis,  12  South  Carolina,  539,  in 
which  the  meaning  of  the  word  *'  cases,"  as  used  in  the  Constitution  and 
statutes  defining  jurisdiction,  is  defined,  showing  that  this  use  of  it  refers 
to  the  subject  matter  of  litigation  rather  than  the  parties  thereto. 

2.  On  the  merits  the  case  turns  upon  the  proper  construction  of  sec- 
tion 14,  article  4,  of  the  Constitution.  By  this  section  it  is  provided, 
that  every  bill  which  shall  have  passed  both  houses  of  the  Legislature 
shall  be  presented  to  the  Grovernor  for  his  approval;  that  if  he  approve 
he  shall  sign  it,  but  if  he  disapprove  it  he  shall  return  it,  with  his  objec- 
tions, to  the  house  in  which  it  originated,  which  house  shall  enter  the  ob- 
jections at  large  upon  its  journal  and  proceed  to  reconsider  it;  that  if 
after  such  reconsideration  two-thirds  of  the  members  present  agree  to 
pass  the  bill,  it  shall  be  sent,  with  the  objection,  to  the  other  house,  by 
which  it  shall  be  reconsidered,  and  if  approved  by  two- thirds  of  the  mem- 
bers of  that  house,  it  shall  become  a  law.  That  if  any  bill  be  not  returned 
by  the  Governor,  with  his  objections,  within  ten  days  after  it  shall  have 
been  presented  to  him,  it  shall  become  a  law,  unless  the  Legislature  by 
its  adjoui*nment  prevent  its  return,  in  which  case  it  shall  become  a  law, 
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unless  the  Grovernor  file  it,  with  his  objections,  with  the  Secretary  of 
State,  and  give  notice  thereof  by  proclamation  within  twenty  days  after 
adjournment. 

The  remaining  portion  of  this  section  is  as  follows:  *'  If  any  bill  pre- 
sented to  the  Governor  contains  several  items  of  appropriation,  he  ma3' 
object  to  one  or  more  of  such  items,  and  approve  the  other  portion  of 
the  bill.  In  such  case  he  shall  append  to  the  bill,  at  the  time  of  signing 
it,  a  statement  of  the  items  to  which  he  objects,  and  no  item  so  objected 
to  shall  take  effect.  If  the  Legislature  be  in  session,  he  shall  transmit  to 
the  house  in  which  the  bill  originated  a  copy  of  such  statement,  and  the 
items  objected  to  shall  be  separately  considered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  members 
present  of  each  house,  the  same  shall  be  part  of  the  law,  notwithstanding^ 
the  objections  of  the  Governor.  If  any  such  bill,  containing  several 
items  of  appropriation,  not  having  been  presented  to  the  Governor  ten 
days  (Sundays  excepted)  prior  to  adjournment,  be  in  the  hands  of  the 
Governor  at  the  time  of  adjournment,  he  shall  have  twenty  days  from 
such  adjournment  within  which  to  file  objections  to  any  items  thereof^ 
and  make  proclamation  of  the  same,  and  such  item  or  items  shall  not  take 
effect" 

(1)  This  provision  of  the  Constitution  should  receive  a  liberal  and 
reasonable  construction.     Opinion  of  Judges,  45  N.  H.,  609. 

(2)  The  Executive  may,  under  our  Constitqtion,  object  to  any  item  of 
an  appropriation  bill,  whether  it  be  for  salary  of  an  officer  expressly  pro- 
vided for  by  law  or  otherwise.  The  Constitution  makes  no  distinction. 
It  is  provided  by  the  Constitution,  that  "  no  money  shall  be  drawn  from 
the  treasury  but  in  pui*suance  of  specific  appropriations  made  by  law*' 
(Constitution,  section  6,  article  8);  that  the  Governor  *'may  object  to 
one  or  more  of  such  items"  in  a  general  appropriation  bill,  and  that  **no 
item  so  objected  to  shall  take  effect"  unless  passed  over  his  objection  by 
two-thirds  of  each  house.  To  sustain  the  contention  of  plaintiff,  it  is 
necessary  to  read  into  this  provision  an  exception  in  favor  of  offices  cre- 
ated by  law,  not  authorized  by  the  Legislature.  Miller  on  the  Const^ 
181,  et  seq. 

3.  A  general  appropriation  bill  which  is  not  presented  to  the  Goveraor 
ten  days  prior  to  the  adjournment  of  the  Legislature,  and  is  in  his  hands 
at  the  time  of  adjournment  without  final  action  by  him,  is  subject  to  his 
official  action  thereon  for  twenty  days  after  adjournment.  Until  it  passes 
from  his  control  by  the  constitutional  mode  of  legislation,  he  may  act 
upon  a  bill.  The  People  v.  Hatch,  19  111.,  283;  Tarlton  v.  Peggs,  la 
Ind.,  24. 

The  proper  construction  of  our  Constitution,  it  seems  to  me,  is  not  dif- 
ficult.  If  an  appropriation  bill  containing  several  items  is  presented  to 
the  Governor,  he  may  object  to  one  or  more  of  such  items  and  approve 
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the  other  portion  of  the  bill.  In  such  case,  that  is,  where  he  objects  to 
certain  items  and  approves  the  other  portion  of  the  bill,  he  should  append 
to  the  bill  a  statement  of  the  items  to  which  he  objects,  and  if  the  Legis- 
lature is  in  session,  he  should  transmit  to  the  house  in  which  the  bill 
originated  a  copy  of  such  statement.  If,  however,  the  other  portion  of 
the  bill  is  not  approved  while  the  Legislature  is  in  session,  the  question 
is  governed  by  the  last  clause  of  the  section,  and  he  may  act  upon  the  bill 
at  any  time  within  twenty  days  after  adjournment. 

Unless  objection  is  made  to  items  thereof,  and  the  balance  approved, 
the  Constitution  does  not  contemplate  that  any  executive  communication 
shall  be  transmitted  to  the  house  in  which  the  bill  originated. 

It  is  alleged  that  the  Governor  sent  to  the  House  of  Representatives  at 
11:30  a.  m.,  Maj'  9,  a  message  in  which  he  stated  objections  to  certain 
items  of  appropriation.  But  it  is  also  alleged  that  the  other  portion  of 
the  bill  was  not  approved  until  May  10,  subsequent  to  the  adjournment 
of  the  Legislature,  at  which  time  the  objectionable  items  were  again  def- 
initely and  plainly  pointed  out.  The  item  involved  in  this  action  was 
specifically  referred  to.  Unquestionably,  therefore,  the  action  of  the  Gov- 
ernor on  May  10  was  that  contemplated  by  the  Constitution,  and  neither 
the  item  we  are  considering  nor  any  other  there  referred  to  can  be  paid. 

4.  If  this  construction  of  the  Constitution  is  not  accepted,  the  action 
of  the  Governor  in  objecting  to  the  item  of  appropriation  for  plaintiff 
must  nevei*theless  be  sustained,  because  until  approved  by  him  the  balance 
of  the  act  was  subject  to  his  action  thereon,  and  because  through  haste  and 
inadvertence  this  item  was  not  objected  to  in  the  message  to  the  Legisla- 
ture, though  such  was  the  intention  of  the  Governor,  as  appears  from  his 
approval  of  the  bill  on  May  10.     The  People  v.  Hatch,  19  111.,  288. 

STAYTON,  Chief  Justice. — ^To  grant  the  relief  asked  in  this  cause, 
this  court  must  exercise  a  jurisdiction  original  in  character,  and  the  in- 
quiry arises  whether  such  jurisdiction  has  been  conferred. 

The  Constitution  provides,  that  **  The  Supreme  Court  and  the  justices 
thereof  shall  have  power  to  issue  writs  of  habeas  corpus  as  may  be  pre- 
scribed by  law;  and  under  such  regulations  as  may  be  prescribed  by  law, 
the  said  court,  and  the  justices  thereof,  may  issue  the  writs  of  mandamus, 
procedendo,  certiorari,  and  such  other  writs  as  may  be  necessary  to  enforce 
its  jurisdiction.  The  Legislature  may  confer  original  jurisdiction  on  the 
Supreme  Court  to  issue  writs  of  quo  warranto  and  mandamus  in  such 
cases  as  may  be  specified,  except  as  against  the  Governor  of  the  State.*' 
Const.,  art.  5,  sec.  3. 

By  the  Act  approved  April  13,  1892,  it  was  provided,  that  "  The  Su- 
preme Court,  or  any  justice  thereof,  shall  have  power  to  issue  writs  of 
habeas  corpus  as  may  be  prescribed  by  law;  and  the  said  court,  or  the 
justices  thereof,  may  issue  writs  of  mandamus,  procedendo,  certiorari,  and 
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all  writs  necessary  to  enforce  the  jurisdiction  of  said  court;  and  in  term 
time  or  vacation  may  issue  writs  of  quo  warranto  or  mandamus  against 
any  district  judge  or  officer  of  the  State  Government,  except  the  Gover- 
nor of  the  State."   Art.  1012. 

It  is  evident  that  the  Legislature  intended,  by  the  last  paragraph  of 
this  statute,  to  confer  upon  this  court  that  original  jurisdiction  contem- 
plated by  the  Constitution;  for  other  parts  of  the  statute  have  applica- 
tion to  the  issuance  of  all  writs  necessary  to  enforce  the  appellate  juris- 
diction conferred  by  the  Constitution. 

No  case  could  arise  in  which  a  court,  in  the  exercise  of  appellate  juris- 
diction, could  grant  a  writ  of  quo  warranto;  but  in  the  exercise  of  such 
power  an  appellate  court  may  direct  the  issuance  of  process  necessai'v  to 
carry  out  its  judgment  rendered  on  appeal  from  the  judgment  of  a  court  of 
original  jurisdiction  rendered  in  a  cause  in  which  a  writ  of  quo  warranto 
was  the  leading  process. 

That  the  issuance  of  a  writ  of  mandamus  requiring  a  person,  although 
an  officer,  if  not  a  court  or  officer  of  a  court,  to  do  some  act  must  be  au- 
thorized by  the  exercise  of  original  jurisdiction,  is  well  settled.  Marbury 
V.  Madison,  1  Cranch,  68. 

The  statute  authorizes  this  court  to  issue  writs  of  mandamus  against 
any  officer  of  the  State  Government  except  the  Governor;  and  as  this 
can  be  done  only  in  the  exercise  of  original  jurisdiction,  it  must  be  pre- 
sumed that  the  Legislature,  aware  of  the  rules  of  law  applicable  to  the 
subject,  intended  to  confer  such  jurisdiction  as  was  necessary  to  that  end. 

The  power  to  do  this  the  Constitution  gave,  and  it  is  evident  that  in 
the  enactment  of  the  statute  in  question  the  Legislature  intended  to  exer- 
cise that  power. 

The  Constitution,  however,  only  authorized  the  Legislature  to  confer 
on  this  court  original  jurisdiction  ^'  to  issue  writs  of  quo  warranto  and 
mandamus  in  such  cases  as  may  be  specified;"  and  the  question  arises 
whether  such  specification  of  cases  has  been  made  as  will  satisfy  the  re- 
quirements of  the  Constitution* 

If  the  word  **cases"  found  in  the  Constitution  has  only  a  technical  im- 
port, and  means  that  the  Legislature  must  declare  the  states  of  fact  on 
which  parties  base  right  and  call  for  the  exercise  of  jurisdiction,  then  it 
may  be  true  that  the  cases  have  not  been  specified;  but  if  not  so  used, 
then  any  language  which  points  out  with  reasonable  certainty  the  classes 
of  controversies  and  parties  thereto  over  which  the  court  may  exercise 
original  jurisdiction,  must  be  deemed  a  sufficient  specification. 

The  Constitution  has  application  only  to  cases  in  which  writs  of  quo  war- 
ranto or  mandamus  may  be  the  proper  or  necessary  process,  and  the  stat- 
ute attempts  to  give  original  jurisdiction  in  those  classes  of  cases  only, 
and  restricts  this  by  designating  classes  of  persons  against  whom  only  such 
writs  may  run  and  such  jurisdiction  be  exercised. 
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The  Constitution  has  application  to  cases  in  which  the  named  writs 
may  run  against  persons,  as  distinguished  from  courts,  for  it  excepts  a 
person — ^the  Groyernor — from  such  jurisdiction. 

Thus  the  statute  provides  or  specifies  in  two  methods  the  instances  or 
cases  in  which  the  Legislature  intended  this  court  should  have  and  exer- 
cise original  jurisdiction. 

The  facts  on  which  right  is  based  must  be  such  that  the  writ  of  quo 
warranto  or  of  mandamus  is  proper  or  necessar}^  process  for  enforcement 
of  the  right  asserted,  and  the  person  against  whom  this  original  jurisdic- 
tion may  be  exercised  must  be  a  State  oBScer  or  a  district  judge. 

Can  it  be  said,  when  the  parties  defendant  and  the  nature  of  the  con- 
troversies are  thus  designated,  that  the  cases  have  not  been  specified  with 
reasonable  certainty  ? 

It  would  have  been  impracticable  for  the  Legislature  to  designate  or 
specify  every  ^tate  of  facts  which  must  exist  in  which  the  use  of  the  writs 
named  would  be  proper  or  necessary;  for  the  facts  on  which  such  contro- 
versies arise  are  seldom  the  same  in  any  two  cases;  and  had  the  Legisla- 
ture attempted  to  thus  state  technically  the  cases  in  which  the  original 
jurisdiction  might  be  exercised,  the  purpose  of  the  Constitution  would 
have  failed  in  reference  to  many  controversies  wherein  would  exist  the 
facts  on  which  such  jurisdiction  might  properly  be  given. 

Laws  conferring  jurisdiction  on  courts  must  necessarily  be  in  words 
somewhat  general;  and  if  we  look  to  the  Constitution,  it  will  be  seen  that 
the  language  there  used  in  conferring  jurisdiction  on  District  and  other 
courts  does  not,  in  many  instances,  so  specifically  declare  under  what  states 
of  fact  jurisdiction  may  be  exercised  as  does  the  statute  under  considera- 
tion. 

Some  question  may  arise  as  to  what  officers  are  embraced  in  the  words 
**  officer  of  the  State  Government;"  but  there  can  be  no  doubt  that  the 
Comptroller  of  Public  Accounts  is  a  State  officer,  for  he  is  an  officer  in 
one  of  the  departments  of  the  executive  branch  of  the  State  Government, 
whose  duties  extend  to  the  transaction  of  the  business  of  that  department 
throughout  the  entire  State. 

The  statute  under  consideration  was  evidently  intended  to  confer,  and 
does  confer,  upon  this  court  an  original  jurisdiction  such  as  it  was  intended 
the  Legislature  should  have  power  to  confer. 

By  section  51  of  the  act  to  organize  the  Courts  of  Civil  Appeals,  to  de- 
fine their  jurisdiction  and  powers,  and  to  prescribe  the  mode  of  procedure 
therein,  approved  April  13,  1892,  it  was  declared,  that  **  Each  Court  of 
Civil  Appeals  shall  appoint  one  stenographer,  who  shall  discharge  such 
duties  as  may  be  required  by  the  court,  shall  be  duly  sworn  to  keep  secret 
all  matters  which  may  come  to  his  knowledge  as  said  stenographer,  shall 
receive  a  salary  of  twelve  hundred  dollars  per  annum,  and  shall  each  give 
bond,  with  two  or  more  sureties,  in  the  sum  of  five  thousand  dollars,  pay- 
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able  to  the  State  of  Texas,  conditioned  for  the  faithful  perfoinnance  of 
the  duties  of  said  ofl3ce." 

On  October  4, 1892,  the  Court  of  Civil  Api)eals  for  the  Third  Supreme 
Judicial  District  appointed  Charles  E.  Pickle  stenographer  for  that  court, 
and  he  qualified  and  was  engaged  in  the  performance  of  the  duties  of  the 
office  when  this  action  was  brought. 

On  June  1,  1893,  the  chief  justice  of  that  court  gave  a  certificate,  un- 
der the  seal  of  the  court,  showing  the  existence  of  the  facts  above  stated, 
and  further  stating  that  salary  was  due  him  from  May  10,  1898. 

This  certificate  was  presented  to  the  Comptroller  on  June  2, 1898,  with 
request  that  his  account  be  audited  and  a  warrant  be  issued  on  the  Treas- 
urer for  the  salary  due,  but  that  officer  refused  to  issue  the  warrant,  on 
the  ground  that  the  Legislature  had  made  no  appropriation  to  pay  for  his 
services. 

This  action  was  brought  in  this  court  to  compel  the  Comptroller,  by 
mandamus,  to  issue  the  warrant. 

There  is  no  controversy  about  the  facts,  and  the  action  of  the  Comp- 
troller was  based  upon  the  proposition  that  the  Governor  had  vetoed  that 
part  of  the  general  appropriation  bill  which  appropriated  money  to  pay 
the  salary  of  this  stenographer. 

The  facts  on  which  the  Comptroller  based  his  opinion  and  refusal  were, 
that  on  May  9,  1898,  the  general  appropriation  bill,  which  embraced  an 
appropriation  to  pay  the  salary  of  the  plaintiff,  after  having  been  passed 
by  both  houses  of  the  Legislature  and  properly  authenticated,  was  pre- 
sented to  the  Governor  for  approval  at  9:45  a.  m. 

At  1 1 :80  a.  m.  on  the  same  day,  the  Governor  sent  a  message  to  the 
two  houses,  in  which  he  objected  to  items  in  the  bill,  but  the  objections 
did  not  embrace  the  item  of  appropriation  to  pay  the  salary  of  the  plaint- 
iff for  two  years  beginning  on  March  1,  1893;  and  both  houses  adjourned 
for  the  session  soon  after  the  message  was  received,  without  taking  action 
upon  it. 

The  first  part  of  that  message  was: 

"Executive  Office,  Austin,  Texas,  May  9,  1893. 
^^Oentlemen  of  the  Senate  and  House  of  Representatives: 

'^The  appropriations  for  the  support  of  the  State  Government  for  the 
next  two  years,  ending  February  28,  1895,  made  by  your  honorable  body 
in  substitute  House  bill  number  116,  just  received  in  the  executive  office, 
exceed  the  estimated  revenues  for  that  period  by  several  hundred  thou- 
sand dollars,  which  at  the  present  rate  of  taxation  must  lead  to  a  defi- 
ciency detrimental  to  the  public  interest. 

''To  avert  this  undesirable  result,  I  must,  in  the  exercise  of  the  con- 
stitutional prerogative  vested  in  the  Governor,  point  out  the  items  to 
which  I  object,  and  approve  only  those  in  the  bill  that  may,  by  the  strict- 
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est  rule  of  economy,  appear  to  be  absolutely  necessary  for  the  fairly  effi- 
cient administration  of  public  affairs." 

Then  follows  an  enumeration  of  the  several  items  objected  to,  with  the 
reasons  for  their  disapproval,  and  among  them  were  appropriations  for 
salaries  of  stenographers  for  Supreme  Court,  Court  of  Criminal  Appeals, 
and  Courts  of  Civil  Appeals  for  the  First  and  Second  Supreme  Judicial 
Districts. 

The  message  concluded  with  this  language:  '^  By  striking  from  this  bill 
these  several  items  herein  pointed  out,  I  feel  confident  that  no  necessary 
public  demand  will  be  disappointed,  no  material  interest  damaged,  and 
that  the  present  very  low  tax  rate  can  be  maintained  without  much,  if 
any,  deficiency  of  the  public  revenues.  This  certainly  can  be  done  by 
proper  renditions  of  property  to  tax  assessors,  close  collections  from  those 
who  owe  the  government,  and  strict  economy  in  all  its  departments.  At 
least  it  is  well  to  make  the  effort,  and  I  feel  reasonably  certain  of  its  suc- 
cess." 

On  the  next  day,  after  stating  the  number  of  the  bill  and  the  title  of 
the  act  as  contained  in  it,  the  Governor  wrote  upon  it  as  follows: 

♦'Approved,  this  the  10th  day  of  May,  A.  D.  1893,  save  and  except  as 
to  the  items  contained  and  specially  set  forth  in  my  veto  message  to  the 
Legislature  on  yesterday,  said  items  being  underscored  and  marked  by  a 
cross  opposite  each  herein,  showing  the  ones  stricken  out;  and  also  except 
as  to  the  item  of  $1200  each  year  for  *  salary  of  stenographer,*  on  page 
10  hereof,  appropriated  under  the  head  of  *  Court  of  Civil  Appeals,  Third 
Supreme  Judicial  District.*  This  item  I  intended,  but  omitted,  to  in- 
elude  in  my  veto  message.  I  now  object  to  and  veto  it,  for  the  reason 
that  while  such  clerical  force  may  be  desirable,  it  is  not  deemed  necessary 
to  the  court.  And  due  proclamation  is  hereby  given  and  directed  to  be 
made  public  as  required  by  the  Constitution,  showing  my  said  objections 
to  the  said  item.  To  avoid  mistakes  as  to  any  and  all  items  to  which  I 
have  objection  and  desire  stricken  out  of  this  bill,  a  copy  of  my  message 
to  the  Legislature  delivered  to  that  body  on  yesterday,  the  9th  day  of 
this  month,  is  hereby  appended  and  made  a  part  hereof,  and  directed  to 
be  filed  in  the  office  of  Secretary  of  State,  for  the  notice  of  all  interested 
parties,  and  public  officers  in  particular. 

[Signed]  ''J.  S.  Hogg,  Grovernor.'* 

The  Constitution  provides  as  follows: 

♦'  Every  bill  that  shall  have  passed  both  houses  of  the  Legislature  shall 
be  presented  to  the  Governor  for  his  approval.  If  he  approve,  he  shall 
sign  it;  but  if  he  disapprove  it,  he  shall  return  it,  with  his  objections, 
to  the  house  in  which  it  originated,  which  house  shall  enter  the  objections 
at  large  upon  its  journal  and  proceed  to  reconsider  it.  If  after  such  re- 
consideration two-thirds  of  the  members  present  agree  to  pass  the  bill,  it 
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shall  be  sent,  with  the  objections,  to  the  other  house,  by  whicl^  likewise 
it  shall  be  reconsidered;  and  if  approved  by  two-thirds  of  the  members 
of  that  house,  it  shall  become  a  law;  but  in  such  cases  the  votes  of  both 
houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  mem- 
bers voting  for  and  against  the  bill  shall  be  entered  on  the  journal  of 
each  house  respectively.  If  any  bill  shall  not  be  returned  by  the  Gover- 
nor with  his  objections  within  ten  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  shall  be  a  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  Legislature,  by  its  adjournment,  prevent 
its  return,  in  which  case  it  shaU  be  a  law,  unless  he  shall  file  the  same, 
with  his  objections,  in  the  oflSce  of  the  Secretary  of  State,  and  give  no- 
tice thereof  by  public  proclamation  within  twenty  days  after  such  ad- 
journment. 

"  If  any  bill  presented  to  the  Governor  contains  several  items  of  ap- 
propriation, he  may  object  to  one  or  more  of  such  items  and  approve  the 
other  portion  of  the  bill.  In  such  case  he  shall  append  to  the  bill  at  the 
time  of  signing  it  a  statement  of  the  items  to  which  he  objects,  and  no 
item  so  objected  to  shall  take  eflPect.  If  the  Legislature  be  in  session,  he 
shall  transmit  to  the  house  in  which  the  bill  originated  a  copy  of  such 
statement,  and  the  items  objected  to  shall  be  separately  considered.  If 
on  reconsideration  one  or  more  of  such  items  be  approved  by  two-thirds 
of  the  members  present  of  each  house,  the  same  shall  be  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  If  any  such  bill,  con- 
taining several  items  of  appropriation,  not  having  been  presented  to  the 
Governor  ten  days  (Sundays  excepted)  prior  to  adjournment,  be  in  the 
hands  of  the  Governor  at  the  time  of  adjournment,  he  shall  have  twenty 
days  from  such  adjournment  within  which  to  file  objections  to  any  items 
thereof  and  make  proclamation  of  the  same,  and  such  item  or  items  shall 
not  take  effect.*'     Const.,  art.  4,  sec.  14. 

Every  bill  which  has  passed  both  houses  must  be  presented  to  the  Gov- 
enior  for  his  approval;  but  when  a  bill  other  than  one  containing  several 
items  of  appropriation  has  been  presented  to  him,  he  must  return  the  bill 
itself  to  the  house  in  which  it  originated,  if  he  disapprove  it,  with  state- 
ment of  his  objections  to  it,  unless  this  be  prevented  by  adjournment. 

If,  however,  the  Governor  disapprove  one  or  more  items  in  an  appro- 
priation bill  embracing  others  which  he  approves,  then  he  is  not  required 
to  return  the  bill  with  his  objections  thereto  to  the  house  in  which  it  orig- 
inated; but  in  such  case,  if  the  Legislature  be  still  in  session,  the  Consti- 
tution requires  the  Executive  to  append  to  the  bill,  at  the  time  of  signing 
it,  a  statement  of  the  items  to  which  he  objects,  and  a  copy  of  that  state- 
ment must  be  sent  to  the  house  in  which  the  bill  originated. 

The  paper  thus  required  to  be  sent  to  the  Legislature  is  but  a  copy  of 
the  statement  of  objections  appended  to  the  bill,  which,  imder  the  Con- 
stitution, the  Governor  is  required  to  sign  at  the  time  he  appends  the 
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statement;  but  the  signing  is  only  evidence  of  liis  approval  of  the  items 
not  objected  to  in  the  appended  statement. 

The  purpose  of  sending  to  the  house  in  which  the  bill  originated  a  copy 
of  the  statement  appended  to  the  bill  is  to  inform  the  Legislature  of  the 
action  of  the  Governor,  and  again  to  place  subject  to  the  action  of  the 
two  houses  the  items  objected  to,  as  is  done  when  a  bill  other  than  an  ap- 
propriation bill  containing  many  items  is  returned  to  the  house  in  which 
it  originated  with  the  Executive's  objections  to  it. 

The  Governor  and  Legislature  each  have  their  appropriate  functions, 
to  be  exercised  in  reference  to  the  enactment  of  laws;  but  the  ultimate  and 
absolute  power,  subject  to  constitutional  restraint,  is  with  the  latter. 

The  Legislature  has  the  affirmative  power  to  enact  laws,  while  the  Ex- 
ecutive has  only  a  negative  power,  by  the  constitutional  exercise  of  which 
he  may  defeat  the  will  of  the  majority  of  botli  houses  of  the  Legislature; 
but  this  power  has  no  effect  when,  upon  his  veto,  two-thirds  of  the  mem- 
bers present  in  each  house  declare  that  a  bill  shall  become  a  law. 

In  the  nature  of  things,  the  Executive  and  the  Legislature  can  not  have 
at  the  same  time  power  over  a  bill  or  part  of  a  bill. 

The  Governor  has  power  to  act  on  a  bill  only  when  it  has  been  passed 
by  both  houses;  and  the  power  of  the  Legislature  to  further  act  on  a  bill 
or  part  of  a  bill  when  passed  and  sent  to  the  Executive  for  approval  does 
not  exist  until  he  has  returned  the  bill  with  his  objections  to  it,  or  in 
case  of  an  appropriation  bill,  has  sent  a  statement  of  items  objected  to. 

It  has  been  held  that  a  Legislature  has  no  power  to  recall  a  bill  which 
» has  been  regularly  passed  and  sent  to  the  Governor  for  his  approval,  and 
that  the  latter  can  not  return  such  a  bill  to  the  Legislature  except  with 
his  veto  and  objections.     Wolf  v.  McCaull,  76  Va.,  876. 

Whether  facts  might  exist  that  would  make  such  a  recall,  before  the 
Executive  had  acted  upon  the  bill,  lawful,  need  not  now  be  considered, 
for  such  a  course  would  not  involve  a  violation  of  the  rule  that  both  at 
the  same  time  can  not  have  power  over  a  bill. 

The  Legislature  having  power  to  enact  laws,  notwithstanding  opposi- 
tion expressed  thereto  by  the  Executive  in  the  mode  prescribed  by  the 
Constitution,  any  course  on  his  part  that  would  defeat  the  free  exercise 
of  that  power  ought  to  be  held  invalid,  unless  authorized  by  the  Consti- 
tution, as  in  the  case  of  the  exercise  by  him  of  the  right  within  twenty 
dajrs  after  adjournment  to  veto  any  bill  presented  for  approval  within 
less  than  ten  days  prior  to  adjournment. 

That  power  is  given  to  the  Executive,  and  it  is  his  right  and  duty  to 
exercise  it  when  deemed  proper;  but  the  two  houses,  in  the  exercise  of 
legitimate  power,  might  avoid  even  such  a  contingency  by  presenting  for 
approval  more  than  ten  days  before  adjournment  all  bills  passed ;  for  then 
if  the  Governor  did  not  act  upon  them  before  adjournment,  they  would 
become  operative  without  his  approval,  and  if  he  objected  they  could  be 
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enacted  over  his  veto  by  the  requisite  vote;  for  during  a  regular  session 
tlie  two  houses  could  so  fix  the  day  for  adjournment  as  to  pass  all  neces- 
sary laws. 

The  Governor  was  under  no  obligation  to  act  on  the  bill  in  question 
before  adjournment;  but  as  he  elected  to  do  so,  it  was  incumbent  upon 
him  to  reject  or  approve  it  as  an  entirety  or  in  part;  and  if  only  in  part, 
to  point  out.  in  the  statement  he  was  required  to  make  and  append  to  it, 
all  the  items  to  which  he  objected,  and  a  copy  of  that  statement  to  send 
to  the  house  in  which  the  bill  originated. 

It  is  not  questioned  that  the  Governor  had  in  his  own  mind  determined 
to  veto  the  item  in  question,  and  that  through  inadvertence  he  failed  to 
include  it  in  tlie  statement  sent  to  the  Legislature;  but  it  is  not  upon  his 
unexpressed  resolve  that  the  Legislature  may  act;  for  it  must  act,  if  at 
all,  on  the  written  objections  sent  in,  and  has  no  authority  to  act  upon 
any  others. 

The  Legislature  was  authorized  to  conclude,  when  the  Governor  sent 
in  his  communication  making  objections  to  some  items  in  the  bill,  that  in 
accordance  with  the  requirements  of  the  Constitution,  he  had  signed  the 
bill  and  appended  thereto  a  statement  of  his  objections  to  items  named 
in  it,  and  that  the  paper  sent  in  was  a  copy  of  that  statement;  or  in  other 
words,  that  he  had  approved  every  item  in  the  bill  not  objected  to  in  the 
paper  sent  to  t  e  Legislature. 

Power  is  given  to  the  Executive  to  veto  items  in  an  appropriation  bill 
after  adjournment;  and  this  power  is  manifestly  given  that  he  may  have 
sufficient  time  carefully  to  consider  bills,  and  to  determine  the  propriety 
or  necessity  for  the  several  appropriations;  but  as  this  may  not  be  needed, 
he  has  power  to  pass  on  a  bill,  as  was  done  in  the  present  instance,  be- 
fore adjournment,  however  short  the  time  may  be  after  a  bill  is  presented 
to  him  for  approval  before  that  occura. 

If  the  Governor  acts,  and  notifies  the  Legislature  of  his  objections  to 
only  a  part  of  the  items  to  which  he  in  fact  objects,  the  Legislature  would 
not  only  be  thus  misled,  but  would  be  practically  deprived  of  opportunity 
to  exercise  a  power  it  possessed,  and  might  have  exercised,  had  a  state- 
ment been  sent  in  of  all  items  to  which  objection  was  in  fact  made. 

That  the  Legislature  and  the  Governor  recognized  the  communication 
sent  in  as  the  statement  of  objections  the  latter  was  required  to  make 
when  he  did  not  approve  of  all  items  in  an  appropriation  bill,  is  clear. 

That  the  Governor  acted  upon  that  view  of  the  question  is  evidenced 
by  the  fact  that  he  did  not  deem  it  necessary  subsequently  to  take  such 
steps  as  would  have  been  necessary  to  deprive  the  parts  of  the  bill  ob- 
jected to  of  eflfect. 

The  proclamation  made  did  not  embrace  the  items  named  in  the  mes- 
sage sent  to  the  Legislature,  but  referred  only  to  the  item  in  controversy. 
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That  the  Legislature  was  authorized,  if  not  compelled,  from  the  mes- 
sage itself,  to  come  to  the  same  conclusion,  can  not  be  doubted. 

It  declared  that  the  Executive,  in  the  exercise  of  his  consUtutUynal  pre- 
rogative^ must  point  out  the  several  items  to  which  he  objected;  items  were 
pointed  out;  to  these  he  felt  constrained  to  enter  his  objections,  and  it 
was  declared,  that  "6y  striking  from  this  bill  these  several  items  herein 
pointed  out^  I  feel  that  no  necessary  public  demand  will  be  disappointed,'* 
etc. 

It  is  probably  true,  had  the  item  in  controversy  been  one  objected  to 
in  the  communication,  that  the  Legislature  would  not  have  sustained  this 
appropriation  by  the  requisite  vote;  but  this  can  not  affect  the  rule  or  the 
decision  of  this  case. 

It  must  be  presumed  that  every  department  of  Uie  government,  when 
necessary,  will  properly  exercise  the  powers  conferred  upon  it;  and  one 
may  not  exercise  its  powers,  in  a  manner  and  time  not  contemplated  by 
the  Constitution,  so  as  to  defeat  the  right  or  opportunity  of  another  law- 
fully to  exercise  all  the  power  conferred  upon  it. 

If  the  Grovernor,  after  sending  in  his  message  objecting  only  to  the 
items  therein  pointed  out,  had  after  adjournment  attempted  to  veto  the 
appropriations  contained  in  the  bill  for  the  support  of  the  several  asylums, 
or  some  department  of  the  State  Government,  who  would  recognize  the 
validity  of  such  an  act,  or  doubt  that  the  Legislature  would  have  re- 
mained in  session  until  necessary  appropriations  for  such  purposes  had 
become  laws,  if  those  made  had  been  vetoed  by  the  Governor  prior  to 
adjournment  ? 

The  attempt  to  exercise  the  veto  power  under  such  circumstances  would 
be  invalid,  because  the  Constitution  does  not  recognize  the  power  of  the 
Executive  to  exercise  it  as  to  items  in  an  appropriation  bill  while  the 
Legislature  is  in  session,  and  after  its  adjournment  to  exercise  it  with  ref- 
erence to  other  items. 

If  before  or  simultaneously  with  the  sending  of  the  message  to  the 
Legislature  the  Governor  had  signed  the  bill,  attached  thereto  a  statement 
of  his  objections  to  items,  and  caused  it  to  be  filed  in  the  office  of  the 
Secretary  of  State,  no  one  would  assert  his  power  after  adjournment  to 
veto  any  item  in  the  bill. 

These  facts  would  only  evidence  his  approval  of  so  much  of  the  bill  as 
was  not  thus  objected  to;  but  his  approval  of  items  not  objected  to  in  the 
message  was  as  clearly  evidenced  to  the  Legislature  by  the  message  as 
could  it  otherwise  have  been,  for  that  was  to  be  deemed  the  communica- 
tion required  by  the  Constitution  to  be  transmitted  to  the  house  in  which 
the  bill  originated,  for  the  government  of  further  legislative  action. 

That  the  Governor,  in  order  of  time,  may  not  have  proceeded  regu- 
larly in  signing  the  bill,  appending  to  it  his  objections,  and  transmitting 
Vol.  LXXXVI.  Sup.— 15 
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them  by  means  of  a  copy  of  that  statement  to  the  Legislature,  can  not 
affect  the  question  of  power;  nor  can  the  ordinary  iniles  applicable  to  the 
delivery  of  instruments  be  applied,  for  reasons  before  stated. 

It  may  be  that  prior  to  adjournment  a  second  communication,  object- 
ing to  the  item  in  controversy,  might  lawfully  have  been  sent  to  the 
Legislature,  and  it  appears  reasonable  that  the  Executive  should  have 
power  thus  to  remedy  an  inadvertent  omission  of  an  item  in  fact  objected 
to  when  the  first  communication  was  sent  in;  for  such  a  course,  if  pur- 
sued at  proper  time,  would  neither  mislead  the  Legislature  nor  deprive 
it  of  opportunity  to  exercise  the  power  to  enact  laws  vetoed  while  the 
session  continues. 

Such  a  course,  however,  was  not  pursued,  and  we  are  of  opinion  that 
every  part  of  the  bill  not  objected  to  in  the  communication  sent  became 
a  law. 

The  bill,  within  the  meaning  of  the  Constitution,  was  not  in  the  hands 
of  the  Governor  at  time  of  adjournment  for  any  purpose  not  ministerial. 

Judgment  will  be  rendered  for  the  plaintiff  in  accordance  with  the 
prayer  of  his  petition. 

Delivered  December  4,  1893. 


The  State  of  Texas,  ex  rel.  R.  A.  John  et  al.,  v.  F.  G.  Morris. 

No.  53. 

Mandamus  to  Control  District  Judge. 

The  defendant,  as  district  judge,  issued  a  writ  prohibiting  the  county 
commissioners  of  Williamson  County  from  counting  and  declaring  the 
vote  at  an  election  about  to  be  held  in  said  county  on  local  option.  Re- 
lators applied  to  the  Supreme  Court  for  a  writ  of  mandamus  to  the 
said  district  judge  requiring  him  to  vacate  his  prohibitory  order. 

Held:    1 .  That  mandamus  would  not  lie  to  control  the  action  of  the 
said  judge  in  a  case  pending 229 

2.    The  writ  is  never  granted  when  the  grievance  may  be  corrected 
by  appeal  or  writ  of  error 230 

Original  Application  for  mandamus. 

It  was  sought  by  this  proceeding  to  obtain  a  mandamus  requiring  dis- 
trict judge  F.  G.  Morris  to  vacate  an  injunction  issued  by  him  prohibit- 
ing the  counting  and  certifying  of  the  vote  in  an  election  upon  local 
option  held  in  Williamson  County.  Judge  Morris  filed  answer,  among 
other  things  urging  tlic  grounds  sustained  in  the  opinion  of  the  court. 

The  facts  sufficiently  appear  in  the  opinion. 

B.  A,  John^  Qounty  attorney,  and  E.  A,  Strickland^  for  application. 
Referring  to  the  petition  for  mandamus  filed  herewith,  we  beg  leave  to 
file  and  submit  the  following  authorities: 
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1.  The  Supreme  Court  or  judges  thereof  have  authority  to  grant  the 
relief  sought  by  this  petition.  Const.,  art.  5,  sec.  8;  Act  of  called  sess. 
22nd  Leg.,  p.  21,  art.  1012;  Ex  Parte  Keeling,  50  Ala.,  474. 

2.  The  counting  of  the  vote  and  the  declaring  of  the  result  of  said 
election  is  a  purely  political  question,  over  which  the  District  Court  has 
no  jurisdiction.  Alderson  v.  The  Commissioners,  32  W.  Va.,  640;  25 
Am.  St.  Rep.,  840,  and  authorities;  82  111.,  119;  61  111.,  201;  78  111.,  261; 
Pftine  on  Elec.,  sec.—. 

8.  The  counting  of  said  vote  and  declaring  the  result  of  said  election 
is  a  plain  duty  prescribed  by  law,  and  the  District  Court  has  no  right  to 
restrain  or  in  any  way  interfere  with  said  duty.  Rev.  Stats.,  art  3288, 
and  authorities  above  cited. 

4.  The  election  as  held  in  said  county  was  a  lawful  election,  and  the 
fact  that  justice  precincts  numbers  1,  8,  and  5  had  already  adopted  the 
local  option  law  would  not  render  the  county  election  void.  Rev.  Stats., 
art.  3238;  Lipari  v.  The  State,  19  Texas  Cr.  App.,  435. 

5.  The  applicants  were  not  entitled  to  the  relief  sought  in  any  event, 
because  they  were  not  proper  parties  to  the  suit,  and  had  no  greater  inter- 
est in  the  matter  than  any  other  citizen  of  Williamson  County.  Such  suits, 
if  permitted  at  all,  can  only  be  brought  by  the  State  to  restrain  the  paying 
out  of  the  money  by  said  court,  and  not  by  private  parties.  Hughes  v. 
Dubbs,  84  Texas,  502;  San  Antonio  v.  Strumberg,  70  Texas,  866. 

6.  The  District  Courts  in  this  State  have  no  authority  in  any  event  to 
issue  writs  of  prohibition.     Seele  v.  The  State,  1  Texas  Civ.  App.,  495. 

7.  The  petition  of  the  applicants  had  no  merit  under  the  law,  and 
should  have  been  refused  by  the  court;  and  having  no  merit,  this  court 
can  issue  the  writ  of  mandamus  prayed  for  herein. 

BROWN,  Associate  Justice. — This  is  an  original  proceeding  in  this 
court,  in  the  name  of  the  State  of  Texas,  upon  the  relation  of  R.  A. 
John,  county  attorney,  joined  by  D.  S.  Chessher,  county  judge  of  Wil- 
liamson County,  in  which  it  is  sought  to  have  this  court  issue  a  manda- 
mus against  Hon.  F.  G.  Morris,  judge  of  the  Twenty-sixth  Judicial 
District.     G.  E.  King  and  G.  W.  Scott  intervened. 

The  facts  necessary  to  an  undei*standing  of  the  questions  decided  are 
as  follows:  The  Commissioners  Court  of  Williamson  County,  upon  a 
proper  petition,  ordered  an  election  for  said  county  to  be  held  on  the 
11th  day  of  September,  1893,  "to  determine  whether  or  not  the  sale  of 
intoxicating  liquors  shall  be  prohibited  in  the  county." 

Prior  to  that  time  the  local  option  law  had  been  adopted  in  three  jus- 
tice precincts  in  the  county,  and  was  still  in  force,  and  in  two  of  the 
precincts  the  time  within  which  an  election  to  abolish  such  law  might  be 
held  had  not  expired. 
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G.  E.  King  and  G.  W.  Scott,  alleging  they  were  engaged  in  the  sale 
of  spirituous  liquors  in  said  county  under  a  license,  and  that  they  were 
citizens  of  and  taxpayer  in  the  county,  instituted  a  suit  in  the  District 
Court  against  the  members  of  the  Commissioners  Court  of  Williamson 
County,  and  applied  to  the  Hon.  F.  G.  Morris,  judge  of  tlie  Twenty- 
sixth  Judicial  District,  for  an  injunction  to  prevent  the  election  being 
held  or  the  vote  counted  and  published.  Many  grounds  were  alleged. 
On  preliminary  hearing  Judge  Morris  sustained  the  petition  upon  de- 
murrers, basing  his  action  upon  the  proposition  that  the  order  of  the 
court  embracing  the  whole  county  in  the  election,  when  three  precincts 
had  before  adopted  the  law,  was  unlawful,  and  that  if  the  voters  of  the 
precincts  in  which  local  option  had  before  been  adopted  and  was  still  in 
force  were  allowed  to  vote  at  an  election  for  the  whole  county,  such  elec- 
tion would  be  void. 

On  the  preliminary  hearing  the  judge  entered  a  rule  requiring  the  de- 
fendants, the  members  of  the  Commissioners  Court,  to  appear  at  the  next 
term  of  the  District  Court  to  be  held  in  Williamson  County,  on  the  first 
Mondaj'  in  January,  1894,  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  against  them,  ''prohibiting,  restraining,  and  enjoining  them 
from  making  any  decision  or  declaration  or  entry  in  the  minutes  of  the 
court  of  the  result  of  that  election,  and  that  they,  the  defendants,  be  re- 
strained from  doing  any  of  the  acts  aforesaid." 

The  petition  in  this  case  alleges,  that  Hon.  F.  G.  Morris  decided  con- 
trary to  law  in  holding  that  electora  of  the  precincts  in  which  local  option 
had  been  adopted  had  not  a  right  to  vote  at  the  election;  that  he  had  no 
power  to  issue  the  writ  of  prohibition,  and  especially  against  the  defend- 
ants in  that  case. 

The  original  jurisdiction  of  this  court  depends  upon  the  following  pro- 
vision found  in  the  third  section  of  article  5  of  the  Constitution,  as  amended 
in  1891:  "The  Legislature  may  confer  original  jurisdiction  on  the  Su- 
preme Court  to  issue  writs  of  quo  warranto  and  mandamus  in  such  cases 
as  may  be  specified,  except  as  against  the  Governor  of  the  State."  The 
called  session  of  the  Twenty-second  Legislature  conferred  original  juris- 
diction, empowering  the  Supreme  Court  and  the  justices  thereof,  in  vaca- 
tion or  term  time,  to  issue  writs  of  quo  warranto  and  mandamus  against 
any  district  judge  or  oflScer  of  the  State  Government,  except  the  Grov- 
emor  of  the  State.     Laws  called  sess.  22nd  Leg.,  p.  21,  art.  1012. 

The  question  arises  whether  or  not  the  facts  as  set  out  in  the  petition 
and  answer,  about  which  there  seems  to  be  no  controversy,  make  a  case 
in  which  this  court  can  issue  a  writ  of  mandamus  to  a  district  judge. 

The  decision  complained  of  was  made  by  the  district  judge  in  his  offi- 
cial character;  the  questions  decided  are  such  as  required  the  exercise  of 
his  judgment  to  determine  the  proper  construction  of  the  Constitution, 
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u[x>n  which  depended  his  power,  and  of  the  statute  as  to  the  right  of 
the  voters  in  certain  precincts  to  vote  at  the  pending  election.  If  this 
court  should  be  of  a  different  opinion  as  to  the  proper  interpretation  of 
these  provisions  of  the  law  and  the  Constitution,  and  should  issue  a 
writ  of  mandamus  directed  to  the  Hon.  F.  G.  Morris,  commanding  him 
to  vacate  his  orders  heretofore  made,  he  would  be  entering  the  judg- 
ment of  this  court,  and  not  his  own.  Has  this  court  the  power  to  sub- 
stitute its  own  judgment  for  that  of  the  district  judge  in  a  case  pending 
in  his  court  ? 

Mr.  High,  in  his  work  on  Extraordinary  Legal  Remedies,  discusses 
this  question  very  thoroughly  in  part  1,  chapter  3,  and  in  section  176 
sums  up  the  result  thus:  *'The  controlling  principle  in  refusing  inter- 
ference in  all  such  cases  seems  to  be  to  leave  the  inferior  court  untram- 
melled in  the  exercise  of  its  powera,  and  to  refuse  a  species  of  relief 
which  would,  in  effect,  substitute  the  opinion  of  the  superior  for  that  of 
the  inferior  tribunal,  and  compel  the  latter  to  render  judgment  not  ac- 
cording to  its  own  views  of  the  law,  but  by  substituting  another  judgment 
in  lieu  of  its  own  while  the  cause  is  yet  pending  before  it." 

The  same  docti*ine  is  well  expressed  in  the  American  and  English  En- 
cyclopedia of  Law,  volume  14,  page  110,  in  this  language:  ^^  Mandamus 
will  not  lie  to  correct  the  errors  of  inferior  tribunals,  by  annulling  what 
they  have  done  erroneously." 

In  Ewing  v.  Cohen,  63  Texas,  482,  Chief  Justice  Willie,  delivering 
the  opinion  of  the  court,  quoting  from  High  on  Extraordinary  Legal 
Remedies,  said:  "  Mandamus  will  not  lie  to  control  the  exercise  of  the 
discretion  of  inferior  courts,  and  where  such  courts  have  acted  judicially 
upon  a  matter  properly  presented  to  them,  their  decisions  can  not  be 
altered  or  controlled  by  mandamus  from  a  superior  court."  This  rule  is 
amply  supported  by  a  large  number  of  cases,  of  which  we  cite  the  fol- 
lowing: Little  V.  Morris,  10  Texas,  263;  Sansom  v.  Mercer,  68  Texas, 
492;  Commonwealth  v.  Boone,  82  Ky.,  632;  The  State  v.  McGown,  89 
Mo.,  156;  The  State  v.  Smith,  105  Mo.,  6;  Judges  v.  The  People,  18 
Wend.,  79;  Ex  Parte  Hoyt,  13  Pet.,  279;  Ex  Parte  Nelson,  1  Cow.,  417; 
The  People  v.  Superior  Court,  18  Wend.,  575;  Ex  Parte  Perry,  102  U. 
S.,  183;  Potter  v.  Todd,  73  Mo.,  101. 

Mr.  High  says  in  his  work  that  there  are  but  few  States  which  hold  a 
different  doctrine,  and  these  only  as  to  matters  in  which  no  appeal  is 
given  by  law,  and  no  other  remedy  is  provided. 

We  find  another  objection  to  issuing  a  mandamus  in  this  case.  The 
suit  is  pending  for  trial  in  the  District  Court.  It  is  one  in  which  the 
right  of  appeal  is  given,  and  the  parties  can  avail  themselves  of  that  rem- 
edy in  case  judgment  is  entered  against  them,  if  they  believe  it  to  be 
erroneous.     "The  writ  of  mandamus  is  never  granted  when  the  griev- 
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anee  complained  of  may  be  corrected  on  error  or  appeal."  High  on  Ex. 
Legal  Rem.,  sec.  188;  The  State  v.  McGown,  89  Mo.,  156. 

The  petition  and  plea  of  Intervention  will  be  dismissed,  and  the  de- 
fendant will  recover  all  costs  against  the  plaintiffs  except  the  oosts  of  the 
intervention,  which  will  be  taxed  against  the  intervenors. 

Delivered  December  7,  1893. 


86   2ao 

—  ^'^  F.  Here  and  E.  Ditthar  v.  John  H.  James  et  al. 

No.  67. 

1.  Mandamus. 

Before  issuing  citation  to  show  cause  in  an  application  for  mandamus, 
this  court  may  examine  the  petition,  in  order  to  ascertain  whether  it 
states  a  case  in  which  it  has  jurisdiction,  either  original  or  appellate. .  230 

2.  Jurisdiotional  Allegation. 

Application  for  writ  of  error  must  show  that  the  case  was  not  within  the 
jurisdiction  of  a  County  Court.    See  example 231 

3.  Oertifloate  of  Dissent. 

The  jurisdiction  of  the  Supreme  Court  from  certificate  of  dissent  in  a 
Court  of  Civil  Appeals,  obtains  only  in  such  judgments  of  that  court 
as  are  not  final  and  conclusive.  As  to  cases  where  the  decision  of  the 
Court  of  (^ivil  Appeals  is  final,  no  jurisdiction  can  exist  from  certifi- 
cate of  dissent 232 

4.  Validity  of  Statute. 

Facts  rendering  necessary  the  construction  of  the  clause  of  the  State 
Constitution  disqualifying  a  judge  of  a  Court  of  Civil  Appeals  because 
interested  in  the  case,  do  not  present  a  case  involving  the  validity  of 
the  statute  upon  the  same  subject;  the  disqualification  being  under 
the  Constitution 283 

Application  for  Mandamus  to  compel  the  Court  of  Civil  Appeals  for 
Fourth  District  to  certify  a  dissent  to  the  Supreme  Court,  to  the  end 
thf^t  the  Supreme  Court  take  jurisdiction  of  the  case.  The  appeal  is  from 
Bexar  County. 

Tarlton  &  Altgelt,  for  application. 

STAYTON,  Chief  Justice. — ^Plaintiffs  make  application  for  writ  of 
mandamus  to  compel  the  judges  of  the  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  to  certify  to  this  court  for  decision  a 
case  in  which  there  was  dissent  as  to  the  qualification  of  one  of  the  judges 
of  that  court. 

Before  parties  will  be  cited  to  show  cause  why  such  relief  should  not 
be  granted,  the  petition  will  be  looked  to,  in  order  to  ascertain  whether 
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it  slates  a  cause  in  which  this  court  has  jurisdiction,  either  original  or 
appellate. 

The  petition  in  this  case  simply  shows  that  plaintiff  recovered  a  judg- 
ment in  the  District  Court  for  Bexar  County,  against  the  county,  for 
$600  as  damages  for  opening  a  public  road  over  land  owned  by  them, 
and  that  upon  appeal  to  the  Court  of  Civil  Appeals  that  judgment  was 
reversed  and  judgment  rendered  in  their  favor  for  only  $180,  with  in- 
terest from  a  date  mentioned. 

The  inference  from  the  petition  is,  that  the  judgment  was  rendered  by 
the  District  Court  in  a  condemnation  proceeding,  originating  in  the 
County  Commissioners  Court  and  appealed  to  the  District  Court. 

There  is  no  averment  showing  a  case  over  which  a  County  Court  would 
not  have  either  original  or  appellate  jurisdiction;  and  in  the  absence  of 
such  averments,  it  can  not  be  presumed  that  the  District  Court  rendered 
the  judgment  in  the  exercise  of  its  exclusive  original  jurisdictiou. 

If  this  court  has  power  to  grant  the  relief  asked,  it  is  under  its  appel- 
late jurisdiction. 

Plaintiffs  base  their  right  on  the  statute,  which  prescribes,  that  *'  When 
any  one  of  said  Civil  Courts  of  Appeals  shall  in  any  cause  or  proceeding 
render  a  decision  in  which  any  one  of  the  judges  therein  sitting  shall  dis- 
sent as  to  any  conclusions  of  law  material  to  the  decision  of  the  case,  said 
judge  shall  enter  the  grounds  of  his  dissent  of  record,  and  the  said  Court 
of  Civil  Appeals  shall,  upon  motion  of  the  party  to  the  cause,  or  on  its 
own  motion,  certify  the  point  or  points  of  dissent  to  the  Supreme  Court." 
Act  May  13,  1893,  sec.  32. 

Section  34  of  the  act  declares,  that  ^'After  the  question  is  decided,  the 
Supreme  Court  shall  immediately  notify  the  Court  of  Civil  Appeals  of 
their  decision,  and  the  same  shall  be  entered  as  the  judgment  of  said  Court 
of  Civil  Appeals." 

This  is  one  of  the  modes  through  which  the  Supreme  Court  is  permitted 
to  exercise  its  appellate  jurisdiction  over  judgments  of  Courts  of  Civil 
Appeals;  and  in  such  cases  its  judgments  are  as  final  and  conclusive  as 
though  rendered  on  writ  of  error. 

If  the  statute  is  to  be  construed  and  applied  literally,  there  is  no  class 
of  cases  in  which  the  jurisdiction  of  Courts  of  Civil  Appeals  is  final  and 
conclusive  on  law  and  fact;  for  there  is  no  class  of  cases  in  which  dissent 
may  not  occur. 

That  it  was  not  intended  that  some  classes  of  cases  should  be  decided  by 
the  Supreme  Court,  and  that  as  to  them  the  decisions  of  Courts  of  Civil 
Appeals  should  be  final  and  conclusive  on  law  and  fact,  is  clearly  evi- 
denced by  the  statute,  which  declares,  that  "  The  judgment  of  the  Courts 
of  Civil  Appeals  shall  be  conclusive  in  all  cases  upon  the  facts  of  the  case, 
and  a  judgment  of  such  courts  shall  be  conclusive  on  facts  and  law  in  the 
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following  cases,  nor  shall  a  writ  of  error  be  allowed  thereto  from  the  Su- 
preme Court,  to-wit: 

"(1)  Any  civil  case  appealed  from  a  County  Court,  or  from  a  District 
Court  when  under  the  Constitution  a  County  Court  would  have  had  orig- 
inal or  appellate  jurisdiction  to  try  it,  except  in  probate  matters,  and  in 
cases  involving  the  revenue  laws  of  the  State  or  the  validity  of  a  statute. 

"(2)   All  cases  of  boundary. 

"(3)   All  cases  of  slander  and  divorce. 

"(4)  All  cases  of  contested  elections  of  every  character  other  than  for 
State  offices,  except  where  the  validity  of  a  statute  is  attacked  by  the  de- 
cision."    Sec.  5. 

These  seemingly  conflicting  provisions  are  found  in  the  same  act,  and 
should  each  be  given  effect,  which  can  only  be  done  by  limiting  sections 
82,  33,  and  34  to  such  cases  as  Courts  of  Civil  Appeals  are  not  given  final 
and  conclusive  jurisdiction  over  both  as  to  law  and  fact. 

The  contention  that  the  statute  first  noticed,  and  on  which  plaintiffs 
rely,  applies  to  every  case  or  proceeding  in  which  dissent  occurs,  whether 
that  be  a  case  of  which  jurisdiction  is  given  to  this  court  or  not,  can  not 
be  sustained. 

The  facts  on  which  it  is  claimed  that  one  of  the  judges  of  the  Court  of 
Civil  Appeals  was  disqualified  to  sit  in  the  case  in  which  there  was  dis- 
sent were,  that  he  owned  property  in  Bexar  County  subject  to  taxation, 
and  in  fact  taxed,  and  therefore  his  liability  as  a  taxpayer  may  be  dimin- 
ished or  increased  by  the  judgment  to  be  rendered  by  that  court. 

It  is  thus  seen  that  the  ground  of  disqualification  asserted  is  not  that 
the  judge  has  an  interest  in  the  qttesUon  to  be  decided,  as  the  word  interest 
is  used  in  the  statute  declaring  the  disqualifications  of  judges  of  the  Courts 
of  Civil  Appeal,  but  that  he  is  interested  in  the  result  of  the  action  pending 
before  the  court. 

The  Constitution  declares,  that  ^^  no  judge  shall  sit  in  any  case  in 
which  he  may  be  interested; "  and  to  determine  whether  the  judge  was 
interested  in  the  case,  because  a  taxpayer,  it  would  become  necessary  to 
construe  the  Constitution  to  determine  what  is  meant  by  interest  in  a  case; 
but  section  5  of  act  referred  to  does  not  give  jurisdiction  to  this  court 
over  cases  which,  under  the  Constitution,  County  Courts  would  have 
original  or  appellate  jurisdiction,  wherein  it  becomes  necessary  to  con-- 
strue  and  apply  the  Constitution,  but  in  that  class  of  cases  it  is  given  in 
cases  involving  the  validity  of  a  statute. 

The  statute  provides,  that  "no  judge  of  the  Court  of  Civil  Appeals 
shall  sit  in  any  cause  wherein  he  may  be  interested  in  the  question  to  be  de- 
termined,** 

If  the  facts  claimed  to  work  disqualification  made  it  necessary  to  de- 
termine whether  this  statute  be  valid,  then  the  Supreme  Court  would 
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have  jurisdiction;  but  if  the  judge  be  disqualified,  it  is  because  the  Con- 
stitution, and  not  the  statute,  declares  the  disqualification;  hence  the 
validity  of  the  statute  is  not  involved. 

The  petition  not  stating  a  case  of  which  this  court  has  jurisdiction,  will 
be  dismissed. 

Delivered  December  7,  1893. 


Carrie  Riordak  bt  al.  v.  The  Gulp,  Colorado  <fe  Santa  Fb 

Railway  Company. 

No.  146. 

Seoond  Applioation  for  Writ  of  Brror. 

When  an  application  for  writ  of  error  is  refused  on  the  merits  of  the 
case  presented  by  it,  or  dismissed  because  it  does  not  show  the  juris- 
diction of  this  court,  such  action  Is  final,  unless  motion  for  rehearing 
be  filed  within  proper  time 233 

Application  for  Writ  op  Error  to  Court  of  Civil  Appeals  for  First 
District,  in  an  appeal  from  Harris  County. 

Burke^  Kerlicka  &  OriggSy  Burkhart  Jb  Breeding^  and  Oliver  Jb  Oliver^ 
for  plaintififs  in  error. 

STAYTON,  Chief  Justice. — During  the  last  term  of  this  court  an  ap- 
plication was  presented  for  wi'it  of  error,  which  on  examination  was  dis- 
missed, upon  the  ground  that  this  court  had  not  jurisdiction  to  grant  the 
writ. 

In  the  case  in  which  the  writ  was  asked  the  Court  of  Civil  Appeals  had 
reversed  the  judgment  of  the  District  Court  and  remanded  the  cause  for 
another  trial,  and  the  decision  on  the  former  application  was  upon  the 
ground  that  it  did  not  appear  that  the  judgment  of  the  Court  of  Civil  Ap- 
peals practically  settled  the  case. 

Another  application  for  writ  of  error  is  now  filed,  in  which  the  parties 
seek  to  confer  jurisdiction  on  this  court  by  conceding  that  they  do  not 
expect  to  be  able  to  produce  on  another  trial  any  evidence  other  than  that 
presented  on  the  former  trial,  which  the  Court  of  Civil  Appeals  held  to 
be  insuflScient  to  sustain  the  judgment  rendered  in  their  favor. 

Waiving  all  question  as  to  the  time  within  which  writs  of  error  must 
be  applied  for,  and  of  the  sufficiency  of  the  admission  now  made  to  show 
that  the  judgment  of  the  Court  of  Civil  Appeals  practically  settles  the 
case,  it  must  be  held,  when  an  application  for  writ  of  error  is  refused  on 
the  merits  of  the  case  presented  by  it,  or  dismissed  because  it  does  not 
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show  the  jurisdiction  of  this  coart,  that  such  action  is  final,  unless  motion 
for  rehearing  be  filed  within  proper  time. 

The  present  application  will  therefore  be  dismissed. 

Delivered  December  7,  1893. 


J.   D.  BOYDSTON   BT  AL.  V.  ROOKWALL   COUNTT. 
No.  64. 

1.  Oounty  Judfife— Ratifloation— Act  Without  Authority. 

When  the  governing  body  of  a  municipal  corporation  is  empowered  to 
do  an  act  purely  administrative  in  its  character,  it  may  ratify  such  act 
when  done  by  one  without  authority.  The  purchase  of  bonds  of  an- 
other county  by  a  county  judge  on  account  of  school  fund,  without 
authority  of  the  Commissioners  Court,  may  be  ratified 237 

2.  Investment  of  Oounty  School  Funds— Qzchange  of  Securi- 

ties. 
The  Act  of  April  4, 1887,  chapter  140  of  Laws  of  Twentieth  Legislature, 
page  134  (Sayles'  Civil  Statutes,  article  986m),  providing  for  the  re- 
investment of  school  funds  by  sale  of  bonds  and  r  urchase  of  others 
under  prescribed  limitations,  does  not  restrict  the  general  power  of 
the  County  Commissioners  Court  over  the  investment  of  the  school 
fund.  An  accumulated  fund  in  the  county  treasury  to  the  credit  of 
the  school  fund  will  not  be  presumed  to  have  reached  the  treasury 
from  the  sale  of  bonds  under  this  act  so  as  to  be  subject  to  its  restric- 
tions in  the  investment  of  it 238 

3.  Oommissioners  Courts  May  Invest  Sdhool  Funds. 

Under  the  Constitution  as  amended  in  1883,  Conmiissioners  Courts  have 
authority  to  invest  money  received  from  sale  of  county  school  lands 
in  oounty  bonds.  This  authority  is  not  expressly  given,  but  seems  to 
be  assumed  by  the  legislation  upon  the  subject 239 

4.  Ratification. 

The  Commissioners  Court  could  ratify  the  unauthorized  act  of  the  county 
judge  in  buying  the  bonds  of  another  county  on  account  of  the  county 
public  school  fund 289 

6.  Same. 

A  formal  order  by  the  County  Court  was  not  necessary  to  render  valid 
the  act  of  buying  the  oounty  bonds.  When  the  contract  came  to  the 
knowledge  of  the  Commissioners  Court,  and  they  elected  to  hold  the 
bonds  or  take  any  other  benefit  under  them,  or  to  carry  out  its  pro- 
visions, they  ratified  it;  and  the  county  was  estopped  to  deny  its 
validity 240 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District, 
in  an  appeal  from  Rockwall  County. 

R,  E,  Chandler  and  Henry  C.  Coke^  for  appellants. — 1.    A  municipal 
or  quasi  municipal  corporation  may  ratify  the  unauthorized  acts  of  ita 
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agents  and  ofiScers,  if  the  acts  so  ratified  are  within  the  corporate  power. 
If  the  act  done  without  previous  authority  is  one  that  the  corporation 
could  have  authorized,  then  it  is  one  the  doing  of  which  the  corporation 
may  ratify.  Day  Co.  v.  The  State,  68  Texas,  533;  Mech.  on  Pub.  Offices 
and  Officers,  sees.  527, 528, 533, 534, 535, 554, 555 ;  19  Am.  and  Eng.  Encycl. 
of  Law,  471-477,  and  notes;  2  Herm.  on  Estop,  and  Res  Adj.,  sees.  1086, 
1223,  1225;  1  DiU.  on  Mun.  Corp.,  sec.  463. 

2.  A  municipal  or  quasi  municipal  corporation,  as  to  matters  within 
the  scope  of  its  powers,  may  be  estopped  upon  the  same  principles  and 
under  the  same  circumstances  as  natural  persons.  Herm.  on  Estop,  and 
Res  Adj.,  sees.  1222-1224;  Kneeland  v.  Oilman,  24  Wis.,  42;  New  Athens 
V.  Thomas,  82  111,,  259;  Peterson  v.  Mayor,  17  N.  Y.,  453;  92  N.  Y.,  363; 
Boone  County  v.  Railway,  139  U.  S.,  684. 

3.  He  who  avails  himself  of  the  advantage  arising  from  the  act  of  an- 
other in  his  behalf,  assumes  all  the  responsibility  incident  to  such  act.  If 
a  principal  knowingly  accepts  the  fruits  and  benefits  of  an  agent's  act,  he 
will  not  afterwards  be  heard  to  say  that  the  act  was  unauthorized.  Mech. 
on  Pub.  Off.,  sec.  548. 

4.  The  county  Of  Rockwall  had  authority  through  its  Commissioners 
Court  to  purchase  county  bonds  with  the  proceeds  of  the  sale  of  its  county 
school  lands.  Const., art.  7,  sec.  6,  as  amended  in  1883;  Sayles'  Civ.  Stats., 
art.  986m,  sec.  1;  Cool,  on  Const.  Lim.,  98-101. 

Word  S  Charlton  and  Joseph  CoXy  for  appellee. — 1.  The  court  did  not 
err  in  sustaining  a  demurrer  to  appellants'  answer.  Rev.  Stats.,  arts.  1566, 
1527;  Colorado  County  v.  Beethe,  44  Texas,  450;  Nolan  County  v.  Simp- 
son <k  Co.,  74  Texas,  218;  Britton  v.  Fort  Worth,  78  Texas,  227;  Pulliam 
v.  Runnels  County,  79  Texas,  370;  City  of  Bryan  v.  Page,  51  Texas,  532; 
San  Antonio  v.  French,  80  Texas,  575;  Sayles'  Civ.  Stats.,  art.  986m,  sees. 

1,  2,  3. 

2.  Rockwall  County  is  a  subdivision  of  the  State,  and  held  the  perma- 
nent school  fund  in  trust  for  the  State;  and  after  default  by  her  county 
treasurer,  and  after  liability  attached  on  treasurer's  bond,  the  subsequent 
acts  of  Rockwall  County  officers  could  not  create  an  estoppel  nor  in  any 
way  release  the  liability  of  the  sureties  on  the  bond  of  the  treasurer. 
Saunders  V.  Hart,  57  Texas,  10;  City  of  Bryan  v.  Page,  51  Texas,  534;  San 
Antonio  v.  French,  80  Texas,  575. 

3.  If  the  Commissioners  Court  had  the  power  to  ratify  an  investment 
of  permanent  school  fund  wrongfully  made,  it  could  only  be  done  at  a 
regular  term  of  court,  with  full  court  present,  by  an  order  duly  entered 
on  the  minutes  of  the  said  court.     Sayles'  Civ.  Stats.,  art.  986m,  sees.  1, 

2,  3;  Pulliam  v.  Runnels  County,  79  Texas,  370. 

4.  The  method  of  administering  the  finances  of  the  county  is  fully  pro- 
vided by  statute,  and  no  requirement  of  the  statute  can  be  dispensed  with 
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in  the  making  or  ratifying  of  a  contract.     Nolan  County  v.  Simpson  <fe 
Co.,  74  Texas,  221. 

GAINES,  Associate  Justice. — In  this  case  the  following  questions 
are  certified  for  our  determination,  by  the  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District. 

Question  First:  "  When  a  county  judge,  in  1889,  without  any  pre- 
vious order  of  the  Commissioners  Court,  purchased  for  the  permanent 
school  fund  of  his  county  seven  court  house  bonds  of  another  county, 
and  directed  the  county  treasurer  of  his  county  to  pay  therefor  a  sum  of 
money  in  the  treasury  belonging  to  the  permanent  school  fund  of  his 
county,  and  the  said  treasurer  did  pay  upon  such  purchase  said  sum,  and 
such  bonds  were  delivered  to  said  county,  has  the  Commissioners  Court 
the  power  to  ratify  such  acts  of  the  county  judge  and  treasurer  i*" 

Question  Second:  **  Where  it  appears  that  the  fund  so  invested  was 
permanent  school  fund  of  the  county,  but  from  the  inaccuracy  in  which 
the  records  of  such  county  were  kept  it  does  not  appear  from  what  source 
such  fund  was  derived,  do  the  provisions  of  the  act  of  the  Legislature 
entitled  ^An  act  to  provide  for  the  sale  of  a  certain  class  of  bonds  and  a 
reinvestment  of  their  proceeds,'  approved  April  4,  1887  (Acts  of  Twen- 
tieth Legislature,  page  104),  govern  and  provide  for  the  method  of  such 
investment?" 

Question  Third:  '*  If  the  second  question  should  be  answered  in  the 
negative,  then  under  section  6  of  article  2  of  the  Constitution  of  Texas 
as  amended,  has  the  Commissioners  Court  any  authority  to  invest  such 
permanent  school  fund  ?"  ("Article  2"  in  the  question  propounded  is 
a  clerical  mistake.     Article  7  was  evidently  intended.) 

Question  Fourth:  "  If  the  County  Commissioners  Court  has  the  power 
under  the  Constitution  and  laws  to  invest  the  permanent  school  fund  in 
count}'  bonds,  did  such  court  have  the  power  to  ratify  an  investment  of 
such  funds  made  by  the  county  judge  without  the  previous  order  of  such 
court  authorizing  such  investment?" 

Question  Fifth:  "  If  question  fourth  should  be  answered  in  the  affirma- 
tive, then  when  in  the  purchase  of  such  bonds  the  county  judge,  in  his 
official  capacity,  executed  a  due  bill  for  a  balance  due  on  the  purchase  of 
such  bonds,  and  the  treasurer  received  such  bonds  as  a  part  of  the  perma- 
nent school  fund  of  the  county,  and  they  have  ever  since  been  held  by 
the  county;  and  when  it  had  been  the  universal  custom  in  such  county 
for  the  county  judge  to  make  investments  in  bonds  for  the  permanent 
school  fund;  and  when  the  Commissioner  Court  and  each  member  thereof 
knew  of  such  investment,  and  all  the  other  bonds  purchased  for  such 
county  were  purchased  in  that  way;  and  when,  on  the  12th  of  November, 
1889,  the  treasurer  reported  to  the  Commissioners  Court  in  session  the 
condition  of  the  permanent  school  fund — embracing  these  seven  bonds — 
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and  said  court,  with  the  knowledge  of  such  purchase,  in  open  court  ap- 
proved his  report,  and  the  same  was  filed  in  the  office  of  the  Superintend- 
end  of  Public  Instruction  at  Austin;  and  when  such  county  treasurer 
became  insane,  and  on  February  18, 1890,  the  Commissioner  Court  di- 
rected the  county  clerk  to  take  charge  of  all  the  county  funds,  including 
said  bonds,  and  afterwards  appointed  a  new  treasurer,  who  took  charge 
of  the  same,  and  executed  to  such  Commissioners  Court,  after  a  thorough 
examination  by  them  of  such  funds,  including  said  seven  bonds,  a  receipt 
for  the  same  as  a  part  of  the  permanent  school  fund  of  the  county;  and 
when  the  Commissioners  Court,  after  a  thorough  examination  of  the 
books  and  accounts  of  the  first  treasurer,  approved  the  same;  and  when 
the  new  treasurer  received  the  annual  interest  on  such  bonds,  paid  the 
obligation  given  by  the  county  judge  for  the  balance  on  such  bonds,  and 
formally  reported  to  the  Commissioners  Court  such  annual  interest  and 
payment,  and  the  possession  by  him  as  such  treasurer  of  the  said  seven 
bonds  as  part  of  the  permanent  school  fund,  and  said  couii;,  and  each 
member  thereof,  with  knowledge  of  all  the  facts,  approved  such  report; 
and  when,  on  February  9,  1891,  the  Commissioners  Court  sent  the  treas- 
urer to  the  county  from  which  such  bonds  had  been  issued  to  collect  the 
interest  upon  the  same;  and  when  the  county  treasurer,  on  November  9, 
1891,  reported  to  said  Commissioners  Court  the  condition  of  the  perma- 
nent school  fund,  embracing  (with  a  number  of  other  bonds)  the  said 
seven  bonds,  and  the  said  court,  with  a  full  knowledge  thereof,  approved 
said  report;  and  when  the  said  county,  on  April  29,  1891,  brought  suit 
against  the  vendor  of  such  bonds,  seeking  to  recover  of  him  the  value  of 
the  same,  on  the  ground  that  he  had  sold  the  same  to  said  county,  falsely 
representing  their  validity  and  value,  and  said  suit  is  still  pending;  will 
such  facts  constitute  a  ratification  or  estoppel  against  the  county  in  a  suit 
upon  the  bond  of  the  first  treasurer  for  the  money  paid  out  by  him  for 
said  seven  court  house  bonds?" 

1.  We  answer  the  first  question  in  the  affirmative.  When  the  govern- 
ing body  of  a  municipal  corporation  is  empowered  to  do  an  act,  one 
purely  administrative  in  its  character,  such  as  to  make  a  contract,  and  to 
appoint  an  agent  for  that  purpose,  it  may  ratify  such  act  when  done  by 
one  without  authority,  who  purports  to  act  in  its  behalf.  1  Dill,  on 
Man.  Corp.,  sec.  463,  and  note;  19  Am.  and  £ng.  Encycl.  of  Law,  471; 
Meeh.  on  Pub.  Off.,  sec.  534;  1  Beach  on  Pub.  Corp.,  sec.  696. 

Our  Constitution  and  statutory  laws  empower  the  Commissioners  Court 
to  invest  the  money  belonging  to  the  permanent  school  fund  of  the 
county  in  the  bonds  of  other  counties  in  this  State;  and  we  think  when 
the  power  to  make  a  contract  is  given  to  such  a  body,  it  carries  with  it 
authority  to  appoint  an  agent  with  power  at  least  to  enter  into  an  agree- 
ment, subject  to  the  ratification  of  the  court. 

2.  The  act  referred  to  in  the  second  question  reads  as  follows: 
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**(1)  Any  county  at  any  time  having  its  school  funds  derived  from 
the  sale  of  its  county  school  lands  invested  in  the  bonds  of  the  United 
States,  of  this  State,  or  of  any  county,  shall  have  authority  to  sell  these 
bonds  when,  in  the  opinion  of  the  County  Commissioners  Court  it  shall 
be  deemed  for  the  best  interest  of  the  fund,  and  invest  the  proceeds  in 
its  own  or  any  other  county  bonds  duly  and  lawfully  issued. 

*'(2)  Such  sale  and  reinvestment  shall  be  made  only  when  the  pro- 
ceeds of  the  sale  can  be  reinvested  in  such  county  bonds  bearing  the  same 
or  greater  rate  of  interest,  and  having  the  same  or  a  longer  time  to  run 
before  their  maturity;  and  no  commissions  shall  be  paid  to  the  county 
judge  or  any  other  officer  for  making  such  sale  or  reinvestment;  and  the 
said  court  shall  never  pay  a  higher  price  for  the  bonds  in  which  it  is  pro- 
posed to  reinvest  such  proceeds  than  the  price  at  which  such  other  bonds 
were  sold. 

"(3)  The  order  for  the  sale  and  reinvestment  shall  be  made  by  the 
County  Commissioners  Court  at  some  regular  term  thereof,  when  there  is 
a  full  court  present,  and  not  less  than  four  in  number  shall  concur  in  said 
order,  the  names  of  those  concurring  being  spread  on  the  minutes  of  said 
court."     1  Sayles'  Civ.  Stats.,  art.  986m. 

This  statute  does  not  restrict  the  general  power  of  the  court  over  the 
investment  of  the  school  fund.  It  was  intended  to  confer  a  special  au- 
thority to  do  a  particular  thing  in  a  certain  contingency.  It  contemplates 
the  exchange  of  an  existing  investment  of  the  fund,  or  of  a  part  of  the 
fund,  for  another  investment  which  in  the  opinion  of  the  court  should  be 
deemed  more  desirable;  and  it  seems  to  us  that  in  order  to  carry  into 
effect  the  power  granted,  two  agreements  must  be  entered  into,  one  con- 
tingent upon  the  other:  first,  an  agreement  for  the  sale  or  the  redemption 
of  the  existing  securities;  and  second,  for  the  purchase  of  the  new  iSonds. 

The  act  was  merely  intended  to  authorize  the  substitution  of  new  secur- 
ities for  old;  and  it  is  clear  that  no  accumulation  of  funds  from  that 
source  was  intended.  It  may  be  that  in  pursuance  of  the  statute  the 
proceeds  of  the  sale  of  bonds  intended  for  a  reinvestment  might  come 
into  the  treasury,  but  if  so,  they  would  be  there  for  a  special  purpose, 
and  could  remain  but  for  a  very  short  period  of  time.  When  it  is  shown, 
therefore,  that  there  is  money  in  the  county  treasury  belonging  to  the 
permanent  school  fund,  and  it  does  not  appear  from  what  source  it  ac- 
crued, we  are  of  opinion  that  the  presumption  is,  that  it  is  either  the  direct 
proceeds  of  the  sale  of  the  county  school  lands  or  money  paid  upon  ma- 
tured securities,  and  not  a  fund  realized  from  a  sale  of  bonds  made  by 
virtue  of  the  authority  conferred  by  the  act  in  question.  Hence  we  think 
the  statute  quoted  does  not  govern  the  method  of  investment. 

3.  Article  4036  of  the  Revised  Statutes  directs  that  the  school  lands 
belonging  to  the  counties  of  the  State  may  be  sold  in  such  manner  as  the 
Commissioners  Courts  of  such  counties  may  provide,  and  that  the  pro- 
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ceeds  of  the  sales  should  be  invested  in  the  bonds  of  the  United  States  or 
of  the  State.  This  was  in  pursuance  of  original  section  6  of  article  7  of 
the  Constitution.  Indeed,  that  section  makes  the  same  provision.  It 
was,  however,  amended  in  1883,  so  that  it  now  reads,  in  part,  as  follows: 
*'  Said  lands,  and  the  proceeds  thereof  when  sold,  shall  be  held  by  said 
counties  alone  as  a  trust  for  the  benefit  of  the  public  schools  therein ;  said 
proceeds  to  be  invested  in  the  bonds  of  the  United  States,  the  State  of 
Texas,  or  covmties  of  said  State,  or  in  such  other  securities  and  under 
such  restrictions  as  may  be  prescribed  by  law."  Neither  original  section 
6  nor  the  amended  section,  nor  article  4036,  expressly  say  that  the  in- 
vestment of  the  permanent  school  fund  shall  be  made  by  the  Commission- 
ers Courts,  but  that  such  was  the  legislative  construction  is  shown  by 
section  1  of  the  Act  of  April  23,  1879  (Laws  1879,  page  150);  and  we 
think  it  clear  that  such  courts  should  exercise  that  authority.  There  is 
nothing  to  indicate  that  the  power  was  intended  to  be  granted  to  any  ofl3- 
cer  or  other  body;  and  we  think  it  was  contemplated  that  the  court  which 
was  intrusted  with  the  sale  of  the  lands  should  execute  the  law  as  to  the 
investment  of  the  proceeds.  We  are  of  opinion,  therefore,  that  the 
amended  section  was  intended  to  confer  authority  upon  these  courts  to 
invest  the  fund  in  county  bonds. 

*«  Under  such  other  restrictions  as  may  be  prescribed  by  law"  means 
tiiat  the  Legislature  might  throw  restrictions  around  the  investment,  and 
not  that  it  was  bound  to  do  so  before  the  power  to  make  the  investment 
could  be  exercised.  The  word'*  may"  ordinarily  signifies  permission, 
and  not  command.  Such  is  its  evident  meaning  when  applied  to  another 
member  of  the  same  sentence.  It  was  not  intended  to  make  it  mandatory 
upon  the  Legislature  to  provide  for  an  investment  "  in  such  other  securi- 
ties/' but  to  confer  power  upon  it  to  make  such  a  provision.  For  these 
reasons  we  answer  the  third  question  in  the  affirmative. 

4.  We  answer  the  fourth  question  also  in  the  affirmative. 

5.  In  Reese  v.  Brown,  67  Texas,  318,  it  was  held,  that  an  order  of  the 
Commissioners  Court  auditing  and  allowing  a  claim  under  the  Act  of 
April  2,  1883  (Laws  Eighteenth  Legislature,  page  41),  must  be  entered 
of  record  upon  the  minutes  of  the  court,  and  that  the  endorsement  of  the 
county  judge  upon  the  voucher  was  no  evidence  of  such  an  allowance, 
in  a  proceeding  by  mandamus  to  compel  the  payment  of  the  claim.  But 
that  was  a  quasi- judicial  proceeding,  and  a  judgment  entered  upon  the 
minutes  was  the  proper  evidence  of  the  allowance.  The  fifth  question 
propounded  presents  a  mere  matter  of  a  ratification  of  a  contract.  A 
contract  made  in  the  name  of  a  Commissioners  Court  by  an  unauthorized 
party  may  be  ratified  by  a  formal  order;  but  such  order  is  not  necessary  to 
such  ratification.  Wlien  the  fact  of  the  contract  came  to  the  knowledge  of 
the  Commissionei's  Court,  and  they  elected  to  hold  the  bonds  or  take  any 
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other  benefit  under  them,  or  to  carry  out  its  provisions,  they  ratified  it, 
and  the  county  was  estopped  to  deny  its  validity.  Kneeland  v.  Gill- 
man,  24  Wis.,  42;  Peterson  v.  Mayor,  17  N.  Y.,  453;  Town  of  Athens  v. 
Thomas,  82  III.,  259;  Tyler  v.  Trustees,  14  Ore.,  485;  Fisher  v.  La  Rue, 
15  Barb.,  323. 

The  case  of  Bryan  v.  Page,  52  Texas,  532,  is  not  in  conflict  with  these 
views.  That  was  a  question  of  an  implied  contract,  and  no  question  as 
to  a  ratification  is  discussed  in  the  opinion.  In  that  case  1  Dillon  on  Mu- 
nicipal Corporations,  section  373  (first  edition),  is  cited  in  support  of  the 
court's  conclusion.  But  that  author,  in  the  section  first  above  cited, 
says:  '*  Municipal  corporations  may  ratify  the  unauthorized  acts  and  con- 
tracts of  its  agents  and  oflScers  which  are  within  tJie  scope  of  the  corporate 
powers,  but  not  otherwise.  Ratification  may  frequently  be  inferred  from 
acquiescence  after  knowledge  of  all  the  material  facts,  or  from  acts  in- 
consistent with  any  other  supposition.  The  same  principle  is  applicable 
to  corporations  as  to  individuals."    1  Dill,  on  Mun.  Corp.,  sec.  463,  4  ed. 

It  is  accordingly  ordered,  that  this  opinion  be  certified  to  the  Court  of 
Civil  Appeals  of  the  Fifth  Supreme  Judicial  District. 

Delivered  December  7,  1893. 


A.  W.  RiLET   V.  LUCINDA   E.  WiLSON   BT  AL. 
No.  62. 

1.  Gift  from  Wife  to  Husband— Homestead. 

A  wife,  joined  by  her  husband,  may  convey  her  separate  property,  and 
the  conveyance  by  the  grantee  in  such  deed  to  the  husband  would  vest 
the  title  in  the  husband.  Same  rule  would  obtain  as  to  homestead.  In 
this  way  a  wife  may  convey  her  separate  property  or  the  homestead  to 
the  husband 243 

2.  Delivery  of  Deed. 

It  is  necessary  that  the  deed  by  the  husband  and  wife  should  be  deliv- 
ered to  their  grantee 243 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District, 
in  an  appeal  from  Hunt  County. 

Yoakv/m  &  Looney,  for  appellant. 

J,  O.  Mathews^  for  appellees. —  1.  During  coverture  the  wife  can  not, 
by  deeds  to  her  husband,  convey  to  him  her  separate  property. 

2.  Two  or  more  instruments  executed  at  the  same  time  and  between 
the  same  parties,  having  for  their  object  but  one  efifect,  are  virtually  one 
and  the  same  instrument. 

8.    A  deed  for  land  does  not  become  operative  until  it  is  delivered, 
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and  with  the  intention  that  it  shall  become  effeetive  as  a  conveyance. 
Graham  v.  Stuve,  76  Texas,  533;  Groesbeck  v.  Groesbeck,  78  Texas, 
664;  Rev.  Stats.,  art.  2848;  Hubbard  v.  Cox,  76  Texas,  242;  Dikes  v. 
MQlerr  24  Texas,  423;  McLaughlin  v.  McManigle,  63  Texas,  553;  1  Dev. 
on  Deeds,  sees.  262,  264. 

STAYTON,  Chief  Justice.  —  The  following  issues  are  certified  for  de- 
cision: 

^'1.  Can  a  married  woman  make  a  gift  of  her  separate  real  estate  to 
her  husband,  by  joining  with  her  husband  in  a  conveyance  of  the  land  to 
a  third  parlj^  complying  fully  with  the  law  as  to  privy  examination  and 
acknowledgment,  and  then  causing  such  third  party  to  reconvey  the  land 
to  the  husband  ? 

'*  2.  If  the  first  question  be  answered  in  the  afiSrmative,  would  the  fact 
that  the  property  is  the  homestead  affect  the  question;  if  so,  how  ? 

*^  3.  In  making  such  conveyance  through  a  third  person,  is  it  necessary 
that  the  deed  from  the  husband  and  wife  should  be  delivered  to  the  third 
party;  or  would  his  conveyance  to  the  husband  beasufiScient  acceptance 
of  the  trust  sought  to  be  imposed  ?*' 

These  questions  arise  in  a  suit  by  the  heirs  of  the  wife  against  the  hus- 
band. 

It  has  long  been  settled  in  this  State,  that  a  husband  may  convey  his 
separate  or  community  property  to  his  wife  directly.  Fitts  v.  Fitts,  14 
Texas,  444;  Reynolds  v.  Lansford,  16  Texas,  292;  Story  v.  Marshall,  24 
Texas,  306;  Smith  v.  Boquet,  27  Texas,  507. 

Capacity  of  husband  and  wife  to  take  and  hold  property  in  separate 
right  being  equal  in  this  State,  if  the  wife  was  not  under  disability  to  con- 
vey her  lands  except  by  a  deed  in  which  her  husband  joins,  her  power  to 
convey  to  him  without  the  intervention  of  a  third  person  would  be  as 
clear  as  is  his  power  to  convey  directly  to  her;  but  as  she  can  convey 
only  by  a  deed  in  which  he  joins,  they  can  not  make  a  deed  directly  to 
him,  for  no  pei-son  can  contract  with  himself. 

So  far  as  now  remembered,  the  first  question  certified  has  not  been 
directly  decided  in  this  State;  but  there  is  an  unbroken  line  of  decisions 
in  other  States,  having  statutes  similar  to  those  in  force  here,  holding  that 
the  wife,  joined  by  her  husband,  may  convey  to  a  third  person,  even 
though  the  purpose  of  this  is  that  such  peraon  shall  convey  to  the  hus- 
band, and  that  through  a  conveyance  from  that  person  to  the  husband 
title  to  the  property  will  vest  in  him.  Scarborough  v.  Watkins,  9  B. 
Mon.,  546;  Todd's  Heirs  v.  Wickliffe,  18  B.  Mon.,  866;  Stevens  v.  Stevens, 
16  Johns.,  109;  Tyler  v.  Dempsey,  3  Duer,  95;  Shepperson  v.  Shepperson, 
2  Gratt.,  501;  McCarter  v.  Society,  9  Cow.,  463;  Meriam  v.  Harson,  2 
Barb.  Oh.,  265;  Meriam  v.  Harson,  4  Edw.  Ch.,  81 ;  Gibb  v.  Rose,  40  Md., 
Vol.  LXXXVJ.  Sup.— IG 
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392;  Grovev.Jeager,  60I11.,249;  Thatcher  v.  Ornans,  3  Pick.,  521;  Du- 
rant  v.  Ritchie,  4  Mason,  45;  Garvin  v.  Ingram,  10  Rich.,  130. 

The  elementary  authorities  are  to  the  same  efifect.  1  Bish.  on  Law  of 
Marr.  Women,  604,712,713;  Kelly  on  Con.  of  Marr.  Women,  131;  1  Cord, 
on  Rights  of  Marr.  Women,  428;  Harris  on  Con.  of  Marr.  Women,  582, 
583;  Weeks  on  Sep.  Prop,  of  Marr.  Women,  582. 

There  are  two  requisites  to  the  validity  of  a  deed  made  by  a  mar- 
ried woman,  in  addition  to  those  which  must  exist  in  conveyances  by  per- 
sons not  laboring  under  disability  to  contract,  and  those  are  both  intended 
for  her  protection. 

She  must  acknowledge  the  instrument  to  be  her  act  and  deed,  and  state 
that  she  willingly  signed  it,  and  wishes  not  to  retract,  after  it  has  been 
shown  and  explained  to  her,  privily  and  apart  from  her  husband,  by  the 
officer  taking  her  acknowledgment. 

This  is  required  to  secure  to  her  knowledge  of  the  true  character  and 
eflPect  of  the  instrument,  to  secure  her  freedom  of  action,  and  to  protect 
her  from  any  influence  coercive  in  its  nature  which  might  be  exercised  by 
her  husband  or  any  other  person. 

The  husband  is  required  to  join  in  the  conveyance,  in  order  that  he 
may  protect  the  wife  from  undue  influence  of  others,  and  give  to  her  such 
counsel  and  advice  in  relation  to  the  tmnsaction  as  it  is  to  be  presumed 
a  husband,  having  due  regard  for  the  interest  of  his  wife  as  well  as  for 
his  own  interest,  would  always  be  ready  to  give. 

When  a  conveyance  is  made  with  intent  and  as  a  step  to  invest  the  hus- 
band with  title  to  her  property,  the  wife  may  not  have  the  benefit  of  the 
husband's  unbiased  opinion  and  advice,  nor  does  the  law  require  that  she 
shall  have  in  any  case;  but  she  does  have  all  the  protection  which  privy 
examination  and  acknowledgment  before  a  proper  officer  can  give,  as 
fully  as  though  the  husband  was  not  interested  in  having  the  conveyance 
made,  unless  the  officer  fails  to  discharge  his  duty  and  makes  a  false  cer- 
tificate. 

The  privy  examination  and  acknowledgment  required  by  the  statute 
are  essential  to  the  conveyance;  but  advice  and  counsel  of  the  husband 
are  not  made  essential. 

A  deed  conveying  a  married  woman's  separate  property  is  as  valid,  if 
executed  by  husband  and  wife  in  manner  prescribed  by  law,  without  any 
communication  whatever  between  them  as  to  the  propriety,  advantage,  or 
disadvantage  to  result  from  it,  as  would  it  be  if  full  conference  with  and 
the  unselfish  and  disinterested  advice  from  the  husband  had  preceded  .its 
execution. 

That  the  deed  executed  was  intended  for  the  benefit  of  the  husband 
does  not  of  itself  render  it  invalid;  for  in  the  exercise  of  lawful  power  to 
convey,  whether  that  be  given  by  statute  or  instrument  securing  to  a  wife 
what  is  known  as  an  equitable  separate  estate  with  power  of  disposition^ 
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the  relation  of  husband  and  wife  does  not  prevent  the  latter  from  mak- 
ing a  conveyance  intended  for  the  benefit  of  the  former. 

'^A  married  woman  having  this  general  power  of  disposing  of  her  sep- 
arate property,  the  question  naturally  arises  whether  she  may  bestow  it, 
by  appointment  or  otherwise,  upon  her  husband,  or  whether  the  legal 
disability  attaches  to  such  a  transaction.  Upon  this  subject  the  doctrine 
is  now  firmly  established  in  equity,  that  she  may  bestow  "her  separate 
property,  by  appointment  or  otherwise,  upon  her  husband  as  well  as  upon 
a  stranger.  But  at  the  same  time  courts  of  equity  examine  every  such 
transaction  between  husband  and  wife  with  an  anxious  watchfulness  and 
caution  and  dread  of  undue  influence."  Story  on  £q.  Jur.,  1395;  Brad- 
ish  V.  Gibbs,  3  Jiihns.,  523. 

That  a  wife  joined  by  her  husband,  through  a  deed  executed  as  the  law 
requires  for  the  conveyance  of  her  separate  property,  may  make  a  valid 
gift  to  a  third  person,  can  not  be  doubted;  and  when  she  thus  executes 
a  deed  to  a  third  person,  intending  that  he  shall  convey  to  her  husband, 
she  has  received  all  the  protection  the  law  deems  essential  to  her  freedom 
of  action  and  power  to  convey. 

A  husband  taking  under  such  circumstances,  however,  would  not  be 
protected  by  the  officer's  certificate  as  would  be  a  bona  fide  purchaser, 
and  as  against  him  the  wife  or  her  heirs  may  show  that  she  was  influenced 
to  make  the  deed  by  such  causes  as  would  invalidate  it. 

The  wife  liad  power  to  make  a  gift  of  her  separate  estate  to  her  hus- 
band in  the  manner  suggested  in  first  question  certified;  and  the  fact  that 
the  property  was  homestead  is  not  believed  to  affect  the  question  of 
power  of  the  wife  to  make  the  conveyance. 

It  is  as  necessary  that  such  a  deed  as  that  suggested  in  first  question 
should  have  the  assent  of  the  grantee,  and  be  delivered,  as  in  ordinary 
cases;  but  as  delivery  is  mainly  a  matter  of  intention,  it  becomes  one  of 
fact. 

Whether  the  conveyance  from  the  person  to  whom  the  husband  and 
wife,  in  form,  at  least,  made  a  deed  would  be  suflScient  evidence  of  his 
assent,  is  a  question  of  fact  to  be  determined  by  all  the  surroundings; 
and  upon  questions  of  fact  the  statute  has  not  authorized  this  court  to 
give  an  opinion. 
Delivered  December  11,  1893. 
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Gainesville,  Henrietta  <fe  Western  Railway  Compakt  et  al. 

86~244  V.  MOLLIE    M.   LaCY. 

89  171 

90  3W  No.  65. 

1.  Record  in  Supreme  Oourt. 

This  court  will  look  to  the  uncontroyerted  facts  in  the  reconi  for  a  full 
understanding  of  the  questions  to  be  decided  when  the  Court  of  Civil 
Appeals  omits  findings  upon  material  points 246 

2.  Bodily  Presence  of  Injured  Before  the  Jury— Affe. 

In  suit  for  damages  for  personal  injuries  to  a  wife,  verdict  was  rendered 
for  $5000.  The  trial  judge  had  instructed  the  jury  *•  that  it  could  take 
into  consideration  the  diminished  working  capacity  of  the  plaintiflT.'' 
On  appeal,  this  charge  was  attacked  on  alleged  grounds  ''  that  there 
was  no  proof  showing  either  the  age  of  the  plain tifi*,  the  probable  du- 
ration of  her  life,  or  the  value  of  her  labor  either  before  or  after  the 
injury."  There  were  circumstances  in  evidence  from  which  opinions 
could  be  formed.  Held^  in  such  case,  in  which  age  is  but  a  help  to  ar- 
rive at  the  conclusion  sought,  the  fact  of  the  presence  of  the  party 
before  the  jury  is  proper  to  be  considered  on  appeal  in  determining 
the  sufficiency  of  the  evidence 246 

3.  Case  Adhered  to. 

Brunswig  v.  White,  70  Texas,  511,  approved,  and  the  rule  announced 
applied  to  jury  estimating  value  of  services  of  a  wife  from  circumstan- 
tial testimony    247 

4.  Value  of  Services  of  a  Wife. 

From  a  detailed  statement  of  the  position  of  the  wife,  her  family,  her 
ordinary  duties  and  labor,  a  jury  can  estimate  the  value  of  such  ser- 
vices as  well  as  any  witness  likely  to  be  called.  It  is  not  necessary 
that  witnesses  should  give  money  estimate  of  such  value 248 

5.  Wife's  Services. 

The  wife's  services  are  not  to  be  computed  as  of  a  servant  or  hireling; 
and  a  verdict  based  upon  the  circumstances  and  condition  of  the  wife, 
and  guided  by  the  sound  judgment  and  discretion  of  the  Jury,  should 
not  be  disregarded,  unless  upon  evidence  of  abuse  of  such  discretion.  249 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Clay  County. 

The  opinion  gives  a  history  of  the  litigation  and  a  statement  of  the 
matters  in  contention. 

Sican  &  Sicairiy  for  plaintififs  in  error. — As  to  the  correctness  or  other- 
wise of  the  charge  complained  of  in  this  case,  we  submit  that  there  is  a 
rule,  to  which  there  is  no  exception,  that  whatever  fact  can  be  proven  by 
a  witness  in  the  ordinary  course  of  business,  must  be  proven  in  order  to 
justify  a  verdict  thereon;  that  is,  whatever  is  susceptible  of  proof  by  the 
mouth  of  witnesses  must  be  proven  in  order  to  sustain  a  verdict.  There 
are  certain  elements  of  damage,  such  as  physical  pain  and  suffering,  mental 
anguish,  grief,  and  the  like,  that  can  not  be  measured  by  any  kind  of 
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pecuniary  standard,  and  as  to  such  elements  of  damage  the  amount  to  be 
recovered  rests  largely  in  the  discretion  of  the  jury,  and  subject  only  to 
revision  by  the  court  when  manifestly  excessive;  and  in  such  cases  proof, 
being  impracticable,  is  not  required;  but  where  the  loss  or  injury  sustained 
is  of  such  a  character  as  to  be  susceptible  of  proof  with  a  reasonable  de- 
gree of  certainty  as  to  value,  the  value  must  be  proven  in  order  to  sus- 
tain a  verdict. 

If  the  foregoing  propositions  are  true,  then  the  only  question  for  this 
court  to  determine  is,  whether  the  value  of  time  and  labor  is  such  an  ele- 
ment of  damage  as  is  susceptible  of  proof;  and  we  submit  that  with  the 
sense  in  which  "  wwking  capacity"  is  used  in  the  court's  charge  'in  this 
case  there  is  hardly  room  for  argument  against  the  proposition  that  such 
proof  could  be  made. 

James  T.  Carter ^  for  defendant  in  error. 

BROWN,  Associate  Justice. — Eddy  and  Cross  were  the  receivers  of 
the  Gainesville,  Henrietta  <fe  Western  Railway  Company,  operating  the 
same  under  appointment  by  the  United  States  Circuit  Court.  On  the  15th 
day  of  June,  1890,  Mollie  M.  Lacy  was  a  passenger  on  a  passenger  train 
of  the  said  receivers,  and  there  was  a  collision  between  the  passenger  train 
and  a  special  train  at  Nocona,  in  which  Mollie  M.  Lacy  claims  to  have 
received  personal  injuries.  John  B.  Lacy,  the  husband  of  Mollie  M. 
Lacy,  filed  suit  in  the  District  Court  of  Clay  County  against  the  receivers 
and  the  railway  company  for  the  recovery  of  damages  occasioned  by  such 
injuries.  John  B.  Lacy  died  during  the  pendency  of  the  suit,  which 
thereafter  was  prosecuted  in  the  name  of  Mollie  M.  Lacy. 

Judgment  was  by  the  District  Court  rendered  for  plaintiff  against  all 
the  defendants,  from  which  they  appealed  to  the  Supreme  Court.  The 
case  was  transferred  to  the  Court  of  Civil  Appeals,  which  afl9rmed  the 
judgment  of  the  lower  court  as  to  the  receivers,  and  reversed  and  dis- 
missed it  as  to  the  railway  company. 

The  receivers  filed  a  motion  for  a  rehearing  in  the  Court  of  Civil  Ap- 
peals, setting  up,  among  other  grounds,  that  the  Court  of  Civil  Appeals 
erred  in  failing  to  sustain  their  fifth  assignment  of  error,  which  is  as  fol- 
lows: **The  court  erred  in  the  eighth  paragraph  of  its  charge,  by  in- 
structing the  jury  that  it  could  take  into  consideration  the  diminished 
working  capacity  of  the  plaintiff,  for  the  reason  that  there  is  no  proof 
showing  either  the  age  of  the  plaintiff,  the  probable  duration  of  life,  or 
the  value  of  her  labor  either  before  or  after  the  injury,  and  it  is  therefore 
unauthorized." 

This  assignment  presents  three  grounds  of  objection  to  the  charge: 
first,  that  the  evidence  does  not  show  the  age  of  plaintiff;  second,  that 
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the  probable  duration  of  her  life  was  not  proved;  third,  that  the  value  of 
her  labor  before  and  after  the  injury  was  not  proved. 

On  the  motion  for  rehearing  the  Court  of  Civil  Appeals  filed  the  fol- 
lowing findings  of  fact:  "There  was  evidence  showing  that  the  injured 
person  was  the  mother  of  young  children;  that  she  was  stout,  robust, and 
in  good  health,  able  to  perform  effective  labor  in  the  discharge  of  her 
household  duties  before  the  injuries;  that  thereafter  she  was  unable  to 
labor;  that  she  was  in  feeble  health,  and  was  very  seriously  and  perma* 
nently  injured." 

This  court  will  look  to  the  uncontroverted  testimony,  as  shown  in  the 
record,  for  a  full  understanding  of  the  question  to  be  decided,  the  Court 
of  Civil  Appeals  having  omitted  to  present  in  its  finding  some  of  the 
facts  that  so  appear. 

Dr.  E.  A.  Johnson,  testifying  of  Mrs.  Lacy's  injuries  and  condition, 
said:  "I  think  her  injuries  will  shorten  her  life;  but  she  may  live 
twenty-five  years  or  more  yet." 

Walter  Lacy  testified,  that  he  was  the  son  of  plaintiff,  and  that  he  was 
14  years  old.     He  was  her  oldest  child. 

John  B.  Lacy,  her  husband,  testified,  by  deposition  taken  in  1890,  that 
he  was  the  husband  of  Mollie  M.  Lacy,  and  that  they  had  been  married 
about  sixteen  years;  he  was  46  years  old  when 'he  testified. 

Mrs.  Lacy  testified  in  person  before  the  jury,  and  was  subject  to  their 
observation.  The  defendants  cross-examined  her,  but  asked  her  no  ques* 
tion  as  to  her  age,  nor  did  they  offer  any  testimony  upon  the  question. 
We  do  not  mean  to  assert  that  a  jury  may  act  upon  what  they  observe 
during  a  trial,  as  a  general  rule;  but  upon  a  question  like  this,  in  which 
age  is  but  a  help  to  arrive  at  the  conclusion  sought,  we  think  her  presence 
is  proper  to  be  considered  by  this  court  in  determining  the  suflSciency  of 
the  evidence.  The  evidence  was  sufficient  to  enable  the  jury  to  approxi- 
mate the  age  of  the  plaintiff  with  reasonable  certainty. 

It  was  not  necessary  to  give  evidence  of  the  probable  duration  of  life; 
such  evidence  is  admissible,  but  without  it  the  jury  can  determine  the 
matter  from  their  knowledge  of  such  things,  and  from  the  proof  as  to 
the  health  of  the  party  and  other  facts  before  them.  Railway  v.  Comp- 
ton,  75  Texas,  672;  Railway  v.  Lehmberg,  75  Texas,  61. 

Upon  the  third  and  last  proposition,  we  must  again  refer  to  the  undis- 
puted facts  shown  in  the  record,  which  show  that  Mrs.  Lacy  was  when  in- 
jured the  wife  of  J.  B.  Lacy,  and  the  mother  of  three  children,  the  oldest 
being  fourteen  years  old  and  the  youngest  called  by  her  a  *'  baby."  That 
she  and  her  husband  kept  house,  and  she  performed  the  duties  of  house- 
wife, doing  the  cooking,  washing,  and  ironing,  and  taking  care  of  the 
children;  in  fact,  discharged  all  the  duties  of  housekeeping.  She  was 
healthy  and  robust,  not  having  been  sick  for  more  than  two  years,  as  she 
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aays,  having  had  no  physician  to  see  her  for  that  time.  Since  the  injury 
she  has  been  in  bad  health  and  unable  to  perform  the  same  duties. 

Brunswig  y.  White,  70  Texas,  511,  is  a  case  in  which  a  child  of  tender 
years  had  been  killed,  and  the  objection  was  made  that  the  value  of  its 
services  which  might  have  been  rendered  before  reaching  majoiity  had 
not  been  proved.  Justice  A.  S.  Walker,  in  a  well  considered  opinion,  re- 
viewing the  Texas  cases,  as  well  as  a  number  of  those  of  other  States, 
said:  ^'  When  from  the  age  and  undeveloped  state  of  the  child  any  esti- 
mate of  the  value  of  the  services  until  majority  would  be  a  matter  of 
opinion,  in  which  no  particular  knowledge  or  expert  testimony  could  be 
procured  better  than  the  judgment  and  common  sense  of  the  ordinarj^ 
juror  called  to  the  duty  of  determining  such  value,  then  upon  such  testi- 
mony the  sound  discretion  of  the  jury  can  be  relied  on  to  determine  the 
value  without  any  witness  naming  a  sum."  The  opinion  reviews  the 
following  cases,  which  fiflly  sustain  the  opinion:  Railway  v.  Nixon,  52 
Texas,  24;  Railway  v.  Cowser,  57  Texas,  804;  Railway  v.  Kindred,  57 
Texas,  491;  Potter  v.  Railway,  21  Wis.,  874;  Chicago  v.  Major,  18  111., 
859;  Chicago  v.  Hesig,  83  III.,  207;  Railway  v.  Becker,  84  111.,  486. 

With  reference  to  the  right  of  a  man  to  recover  for  the  loss  of  time 
from  the  effects  of  injuries  received  through  the  negligence  of  another,  it 
is  said:  "And  if  ho  uses  his  time  for  any  valuable  purpose,  though  he 
does  not  actually  earn  money  by  it,  he  should  be  allowed  the  reasonable 
value  thereof."  Shearm.  &  Redf.  on  Neg.,  sec.  761.  Mr.  Sedgwick,  in  his 
work  on  the  Measure  of  Damages,  section  255,  says:  *'  The  value  of  time 
and  services,  where  there  is  no  current  rate  applicable  to  the  case,  must 
be  fixed  by  the  jury;  and  the  past  earnings  of  the  party  may  be  shown, 
not  as  fixing  the  value  in  themselves,  but  as  evidence  to  assist  the  jury 
in  fixing  them." 

Stoher  v.  Railway,  91  Missouri,  51,  was  a  suit  by  children  for  the  death 
of  the  father,  and  the  question  of  the  value  of  his  services  and  aid  to  them 
was  in  issue.  The  court  said:  "  In  such  cases  juries  are  not  confined  to 
any  exact  mathematical  calculation,  but  are  vested  with  considerable 
discretion,  which  the  courts  will  not  interfere  with  unless  it  has  been 
abused." 

In  Fisher  v.  Jansen,  128  Illinois,  the  question  was  as  to  the  right  of 
the  jury  to  assess  the  damages  on  account  of  diminished  capacity  to 
labor,  without  evidence  as  to  the  value  of  such  labor  performed  before 
and  after  the  Injury.  The  court  held,  that  in  such  cases  it  was  not  nec- 
essary to  have  the  testimony  of  witnesses  as  to  the  value  of  such  services, 
because  they  were  as  well  known  to  the  jury  as  to  any  witness  that  might 
be  called. 

In  Furnish  v.  Railway,  102  Missouri,  669,  the  husband  sued  to  recover 
for  the  loss  of  the  society  of  his  wife,  caused  by  the  injuries  received 
through  the  negligence  of  defendant,  and  the  objection  was  made  that 
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there  was  no  proof  of  the  value  of  her  society.  In  passing  npon  the  ob- 
jection, the  court  said:  '*  To  this  it  may  be  said,  that  the  nature  of  the 
subject  does  not  admit  of  direct  proof  of  value,  and  when  the  fact  of 
loss  of  society  is  established  by  testimony,  the  assessment  of  reasonable 
compensation  must  necessarily  be  committed  to  the  sound  discretion  and 
judgment  of  the  triers  of  fact." 

The  Supreme  Court  of  Canada,  in  the  case  of  Railway  v.  Lett,  had  under 
consideration  a  case  very  much  like  this.  The  court  stated  the  evidence 
as  to  damages  to  be:  "  The  husband  was  married  on  the  21st  of  October, 
1849;  his  wife  was  in  her  fifty-third  year  when  she  was  killed;  he  was 
nine  yeai*s  her  senior,  and  she  was  in  the  very  best  of  health;  they  had 
nine  children,  seven  of  whom  were  living  [stating  ages].  The  five 
younger  children,  to  whom  the  jury  awarded  damages,  lived  at  home, 
and  were  not  providing  for  themselves.  The  wife  and  mother  managed 
the  whole  business  of  the  house,  made  all  purchases  and  repairs,  and  did 
everything  about  the  house.  The  husband  had  nothing  to  do  while  she 
lived  except  to  attend  to  the  business  of  his  office.  She  did  a  great  deal 
of  the  housework,  though  they  always  kept  one  servant;  she  almost  al- 
ways milked  the  cow,  in  prefer^ice  to  allowing  the  servant  to  milk  her, 
who  did  not  understand  her."  Again,  the  court  said:  **  Certainly  the 
sei^vice  of  a  wife  is  pecuniarily  more  valuable  than  that  of  a  mere  hire- 
ling. The  frugality,  industry,  watchfulness,  attention,  and  tender  soli* 
citude  of  a  wife  and  the  mother  of  children  surely  make  her  services 
greater  than  those  of  an  ordinary  servant,  and  tlierefore  worth  more." 
26  Am.  and  Eng.  Ry.  Cases,  454. 

In  3  Sutherland  on  Damages,  724,  speaking  on  the  subject  of  the  right  of 
the  husband  to  recover  for  injuries  to  the  wife,  that  author  said:  **  The 
wrong  may  entitle  the  husband  to  substantial  compensation,  though  the 
parties  were  in  such  circun>stances  that  the  wife  is  not  accustomed  nor 
desired  to  do  physical  labor." 

We  close  these  citations  with  a  quotation  from  Mr.  Cooley's  work  on 
Torts:  "  The  word  sei*vice  has  come  to  us  in  this  connection  from  the 
times  in  which  the  action  originated,  and  it  implies  whatever  of  aid,  as- 
sistance, comfort,  and  society  the  wife  would  be  expected  to  render  to  or 
bestow  upon  her  husband  under  the  circumstances  and  in  the  condition 
in  which  they  may  be  placed,  whatever  those  may  be." 

The  term  service,  as  used  at  common  law  in  relation  to  the  labor  per- 
formed and  aid  rendered  by  a  wife,  does  not  properly  represent  the  dig- 
nity of  the  wife's  work  as  a  member  of  the  matrimonial  partnership  in 
Texas.  She  no  more  owes  service  to  the  husband  than  he  to  her.  Her 
duties  are  those  of  a  wife,  and  are  not  to  be  valued  as  that  of  a  servant 
or  hireling.  The  fruits  of  her  labor  belong  to  the  community,  as  does 
that  of  the  husband,  and  the  same  rules  that  apply  to  the  one,  under  like 
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circumstances  apply  to  the  other.  The  husband  usually  follows  a  pur- 
suit which  makes  a  return  in  money,  and  the  value  of  his  labor  can  be 
ascertained  by  a  comparison  with  that  of  other  men  in  like  employment 
with  like  ability.  The  wife's  labor,  while  equally  yaluable  to  the  com- 
munity, does  not  command  a  price  in  the  market,  and  therefore  can  not 
be  proved  by  experts  as  can  that  of  the  husband .  If  she  were  to  engage 
in  work  for  hire,  or  in  an  independent  business  for  gain,  the  same  rule 
would  apply  as  to  a  man. 

In  the  case  of  Chicago  v.  Major,  18  Illinois,  359,  the  court  enunciated 
this  rule:  '^  It  is  only  where  witnesses  are  supposed  to  possess  a  skill  and 
judgment  superior  to  the  generality  of  mankind  upon  a  particular  subject 
that  their  opinions  are  allowed  to  go  the  jury  for  the  purpose  of  supply- 
ing the  supposed  want  of  experience  and  judgment  of  the  jury.  Where 
such  aids  are  not  attainable,  or  are  not  produced,  then  the  jury  must  be 
guided  by  their  own  best  judgment  applied  to  the  facts  in  proof,  for  the 
purpose  of  arriving  at  a  conclusion."  The  foregoing  extract  was  quoted 
with  approval  by  this  court  in  Brunswig  v.  White,  supra. 

Suppose  that  in  this  case  a  witness  had  been  called  to  testify  as  to  the 
value  of  Mrs.  Lacy's  labor  and  aid  as  a  wife.  He  must  simply  have  given 
his  opinion,  formed  from  knowledge  that  is  common  to  all  men.  It 
would  have  been  one  man  telling  twelve  what  his  opinion  was  in  a  given 
state  of  facts  in  evidence  before  the  court,  and  upon  which  they  were 
equally  as  well,  if  not  better,  qualified  than  he  to  form  a  judgment.  Such 
testimony  is  admissible  for  either  plaintiff  or  the  defendant  in  any  case; 
but  if  not  given,  the  jury  may  upon  a  proper  state  of  facts  proceed  to 
estimate  the  damages  according  to  their  best  judgment.  It  is  to  be  un- 
derstood always  that  the  amount  assessed  must  be  only  the  pecuniary  loss 
occasioned  by  the  diminished  capacity  of  the  wife,  and  that  the  discretion, 
though  confided  to  the  jury,  is  not  one  that  can  not  be  controlled  in  case 
it  should  be  abused. 

The  evidence  in  this  case  was  sufficient  to  authorize  the  court  to  sub- 
mit the  matter  of  damages  occasioned  by  lessened  capacity  of  plaintiff  to 
discbarge  her  duties. 

There  is  no  error  in  the  judgment  of  the  Court  of  Civil  Appeals,  and 
it  is  affirmed. 

Delivered  December  14,  1893. 
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Queen  Iksurance  Company  et  al.  v.  I'he  State  op  Texas. 

No.  49. 

1.  Trusts— Illegal  CombinatioDs— Aot  of  March  21,  1887. 

Chapter  117.  Acts  of  Twenty-first  legislature,  page  141,  entitled  "An 
act  to  define  trusts,  and  to  provide  for  penalties  and  punishment  of 
corporations,  persons,  firms,  and  associations  of  persons  connected 
with  them,  and  to  promote  free  competition  in  the  State  of  Texas,"^ 
did  not  apply  to  a  comhinatlon  to  fix  rates  of  insurance,  or  the  com- 
missions of  the  a^nts  of  insurance  companies.  These  combinations 
are  not  embraced  within  the  provisions  of  the  act 361 

2.  Combination  to  Fix  Bates  by  Insurance  Companies. 

A  combination  between  two  or  more  insurance  companies  to  increase 
their  rates,  or  to  diminish  the  rates  to  be  paid  to  their  agents,  is  in  a 
general  sense  a  combination  in  restraint  of  trade.  But  we  think  that 
the  words  *•  restrictions  in  trade''  were  not  intended  to  receive  that 
construction  in  the  statute.  But  if  so  Intended,  the  words  do  not  suf- 
ficiently designate  an  ofi'ense,  so  as  to  make  it  punishable.  The  clause 
Is,  ''a  combination  of  capital,  •  •  •  first,  to  create  or  carry  out 
restrictions  in  trade.''    The  acts  charged  do  not  subject  defendants  to 

the  penalties  therein  provided  as  restrictions  in  trade 261 

8.  Combinations  in  Restraint  of  Trade. 

Contracts  in  restraint  of  trade,  to  be  unlawful,  must  be  unreasonable. 
The  statute,  however,  makes  no  distinction  between  such  restraints  of 
trade  as  are  reasonable  and  such  as  are  unreasonable.  It  can  not  be 
held  that  the  legislative  intent  was  to  make  both  alike  felonies.  It  is 
held,  that  the  word  trade  in  the  statute  is  used  as  synonymous  with 
trc^fflc.  In  this  sense,  it  embraces  the  buying  and  selling  of  any  article 
of  commerce.  *  *  *  But  it  does  not  embrace  the  business  of  insur- 
ance, which  is  trade  only  in  the  sense  that  it  is  an  occupation  or  em- 
ployment    264 

4.  Insurance  not  a  Commodity. 

Insurance  can  not  be  classed  as  a  commodity^  as  that  word  is  used  in  said 
statute.    Insurance  is  not  commerce,  but  an  aid  to  commerce 265 

5.  Trusts. 

In  the  statute  the  word  trust  is  not  used  in  a  technical  sense.  The  act 
seems  to  have  been  directed  against  combinations  of  corporations  and 
of  capitalists  to  increase  the  price  of  articles  of  prime  necessity,  or  the 
charges  of  transportation.  In  this  view  the  first  section  of  article  I  of 
the  act  maybe  taken  as  indicating  the  general  purpose  and  the  remain- 
ing part  of  article  1  as  definitions  or  explanatory 266 

6.  Construction  of  the  Trust  Act. 

This  act,  chapter  117,  Acts  of  Twenty-first  Legislature,  defines  trusts,  and 
whUe  not  expressly  denouncing  penalties  against  the  violation  of  the 
provisions  of  the  act,  yet  it  is  plainly  imported  from  the  language  that 
acts  forbidden  should  be  subject  to  the  punishment  affixed  to  the  acts.  268 

7.  Contracts  Illegal  at  Common  Law— Combinations— Prime 

Necessity. 
At  common  law,  all  combinationg  among  dealers  in  provisions  or  other 
articles  of  prime  necessity  are  deemed  contrary  to  public  policy,  and 
contracts  to  elTect  or  carry  out  such  combinations  are  held  void 269 


Digitized  by  VjOOQIC 


1893.11  Insurance  Co.  v.  The  State.  251 

8.  Insuranoe  not  of  Prime  Neceesity. 

InsuraDce  is  a  mere  contract  of  indeniDity  against  a  continent  loss. 
Though  it  is  an  important  aid  to  commerce,  it  is  not  a  business  of 
commerce,  or  one  in  which  the  public  have  any  direct  right.  Labor  is 
more  necessary  to  commerce,  yet  combinations  among  laborers  to  se- 
cure satisfactory  wages  are  lawful.  The  alleged  combinations  are  not 
unlawful  at  common  law 270 

0.  QosBre. 

Whether  at  common  law  courts  would  enjoin  the  fulfillment  of  an  ille^    • 
gal  contract.  The  general  rule  is  to  leave  the  parties  as  they  are.  assist- 
ing neither  party 274 

10.  Combinations  Hurtful  to  Trade. 

The  subject  is  a  political  one  over  which  the  Legislature  has  full  power 
to  enact  such  laws  as  may  be  needed  from  public  i>ollcy 275 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Travis  County. 

Associate  Justice  Key  did  not  sit  in  the  case  in  the  Court  of  Civil  Ap- 
peals.    The  opinion  was  delivered  by  Associate  Justice  Collard. 

This  suit  was  filed  in  the  District  Court  of  Travis  County,  June  18, 
1891,  in  the  name  of  the  State  of  Texas,  upon  the  relation  of  the  Attor- 
ney-General, against  the  Queen  Insurance  Company  and  fifty-four  other 
fire  insurance  companies  doing  business  in  the  State  of  Texas,  and  the 
Texas  Insurance  Club.  It  was  alleged  that  the  defendants  had  combined 
together  to  fix  the  rates  of  local  insurance  agents  at  a  commission  not  ex- 
ceeding 15  per  cent  upon  premiums  received.  This  action  was  instituted 
under  the  provisions  of  *'An  act  to  define  trusts,  and  to  provide  for  pun- 
ishments and  penalties  of  corporations,  persons,  firms,  and  associations  of 
persons  connected  with  them,  and  to  promote  free  competition  in  the  State 
of  Texas,"  approved  March  80, 1889,  generally  known  as  the  Trust  Law. 

The  prayer  was  for  an  injunction  against  carrying  out  the  agreement 
with  respect  to  agents'  commissions,  and  also  for  forfeiture  of  the  right 
of  the  several  defendants  to  do  business  in  Texas,  on  account  of  the  vio- 
lation of  the  Trust  Act  aforesaid.  A  demurrer  was  sustained  to  the  orig- 
inal petition.  The  State  then  amended  her  petition,  alleging,  in  addition 
to  allegations  of  the  original,  that  the  defendants  had  combined  together 
to  employ  a  common  agent  to  fix  and  establish  uniform  rates  of  insurance 
throughout  the  State  of  Texas,  which  they  had  proceeded  to^nforce,  to 
the  detriment  of  Jhfijublic,  and  an  injunction  was  prayed  for  against 
carrying  out  said  agreement,  as  well  as  the  agreement  to  fix  local  agents' 
commissions,  on  the  ground  that  the  State,  through  its  Attornej^-General, 
had  the  right  to  apply  for  an  injunction  to  restrain  any  person  or  corpo- 
ration from  any  act  prejudicial  to  the  mtefests  of  th^^^pHblic,  exen  slTould 
the  Trust  Act  aforesaid  be  held  to  be  invalid. 

At  a  subsequent  term,  on  the day  of  March,  1892,  the  court  sus- 
tained the  demurrer  of  the  defendants  to  tlie  amended  petition,  in  so  far 
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as  it  is  based  upon  the  statute,  holding,  first,  that  the  act  does  not  apply  to 
the  business  of  fire  insurance;  and  second,  that  the  act  itself  is  unconsti- 
tutional on  account  of  the  exemption  of  certain  classes  in  the  thirteenth 
section  thereof.  The  demurrer  to  the  petition,  on  the  ground  that  the 
State  of  Texas  has  no  right  to  maintain  the  action  without  statutory  au- 
thority, was  overruled. 

The  court  then  proceeded  to  try  the  cause  without  a  jury,  and  rendered 
jadgment  enjoining  the  defendants  from  combining  to  fix  the  commis- 
sions of  their  local  agents,  and  to  establish  or  maintain  uniform  agreed 
rates  of  insurance*  throughout  the  State.  Both  parties  appealed.  The 
judgment  of  the  District  Court  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  defendants,  in  petition  for  writ  of  error,  complained  that  the  Court 
of  Civil  Appeals  erred — 

1.  In  deciding  that  the  Attorney -General  had  authority  to  institute  or 
prosecute  the  suit. 

2.  In  holding  that  a  cause  of  action  existed  against  plaintiffs  in  error 
under  the  common  law. 

8.  In  not  deciding  that  the  Act  of  the  Legislature  of  State  of  the  Texas 
of  March  30,  1889,  known  as  the  Trust  Law,  does  not  apply  to  the  busi- 
ness of  fire  insurance. 

4.  In  not  deciding  that  said  law  was  unconstitutional  and  void,  by 
reason  of  the  exceptions  contained  in  the  thirteenth  section  thereof. 

The  State,  by  the  Attorney -Greneral,  also  in  application  for  writ  .of 
error,  urged  the  following  as  errors  in  the  decision: 

1.  The  Court  of  Civil  Appeals  erred  in  holding  that  the  Act  of  March 
30,  1889,  *'  does  not  constitute  a  law;  it  commands  nothing  and  prohibits 
nothing."  Said  court  erred,  because  said  act  is  a  valid  law,  and  it  pro- 
hibits trusts,  combinations,  and  conspiracies  against  trade  of  every  nature, 
and  it  provides  a  penalty  for  a  violation  of  its  provisions. 

2.  It  erred  in  its  conclusions  of  law  to  the  eflPect  that  the  said  Act  of 
March  30,  1889,  is  not  a  law,  and  that  no  suit  or  prosecution  can  be  main- 
tained under  it;  because  said  act  is  a  valid  and  subsisting  law,  and  it 
commands  the  Attorney -General,  as  an  executive  officer  of  the  State,  to 
institute  proceedings  under  it,  and  to  see  that  its  provisions  are  properly 
enforced. 

3.  In  refusing  to  consider  the  said  act  in  the  disposition  made  of  this 
case  by  said  court,  and  in  refusing  to  render  judgment  for  the  State,  can- 
celling permits  of  the  defendants  and  perpetually  enjoining  them  from 
doing  business  as  fire  insurance  companies  within  the  limits  of  the  State. 

4.  In  refusing  to  consider  the  terms  and  provisions  of  said  act,  and  in 
refusing  to  determine  whether  or  not  its  provisions  were  applicable  to  the 
trust,  combination,  and  conspiracy  against  trade  alleged  against  defend- 
ants, and  in  holding  that  said  law  was  inoperative,  because,  etc 
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5.  In  refusing  to  pass  upon  the  constitutionality  of  said  act.  The 
validity  of  said  act  was  fairly  and  properly  presented  to  said  court  by  the 
exceptions  of  the  State  to  the  judgment  of  the  lower  court,  and  ought  to 
have  been  considered  and  passed  upon  by  the  Court  of  Civil  Appeals;  and 
said  court  erred  in  not  rendering  judgment  holding  said  law  in  all  things 
to  be  constitutional  and  valid. 

6.  Tlie  question  of  whether  the  business  of  fire  insurance,  as  transacted 
by  the  defendants  in  this  State,  is  embraced  within  the  terms  of  the  said 
act  was  properly  and  fairly  presented  to  the  court  by  the  State's  bill  of 
exceptions.     •     •     * 

Leake^  Shepard  &  Miller^  for  plaintiffs  in  error. — 1.  The  court  erred 
in  the  judgment,  in  this:  After  sustaining  defendant's  demurrer  to  plaint- 
ifiTs  petition,  on  the  ground  that  the  statute  upon  which  the  same  was 
based  did  not  embrace  the  business  of  defendants  within  its  terms,  and 
that  said  statute  was  also  unconstitutional,  in  then  holding  that  the  said 
petition  set  out  a  good  cause  of  action  at  common  law,  and  that  the  State, 
by  its  Attorney-General,  had  the  right  to  pi*osecute  the  same.  The  State 
V.  Loan  and  Trust  Co.,  81  Texas,  530;  United  States  v.  Tin  Co.,  125  U. 
S.,  273;  Attomey-General  v.  Ice  Co.,  104  Mass.,  244;  City  of  Georgetown 
V.  Alexandria,  12  Pet.,  91;  Attorney-Genei-al  v.  Salem,  103  Mass.,  138, 
140;  The  State  v.  Schweickhardt,  19  S.  W.  Rep.,  47;  Attomey-General  v. 
Ins.  Co.,  2  Johns.  Ch*,  871;  The  People  v.  Railway,  57  N.  Y.,  161. 

2.  The  court  erred  in  rendering  judgment  against  the  said  defendants, 
enjoining  them  from  carrying  out  their  agreement  not  to  pay  the  local 
agents  more  than  15  per  cent  commissions,  and  not  to  place  their  busi- 
ness in  the  hands  of  any  agent  who  should  demand  and  receive  more 
than  said  amount  of  commission  from  any  other  company,  because  said 
agreement  is  not  against  the  public  interest,  but,  on  the  contrary,  is  in 
accord  therewith,  as  its  tendency  would  necessarily  be  towards  the  reduc- 
tion of  rates  of  insurance  charged  the  public,  through  the  lessening  of 
the  expenses  of  the  business.  Delz  v.  Winfree,  80  Texas,  400;  Ladd  v. 
Manfg.  Co.,  58  Texas,  172;  Tied,  on  Lim.  of  Police  Pow.,  226;  Cool, 
on  Torts,  278;  Greenh.  on  Pub.  Pol.,  648;  Koehler  v.  Feuerbacher,  2 
Mo.  App.,  11;  Steamship  Co.  v.  McGregor,  L.  R.  1892,  App.  Cases,  25; 
34  Cent.  Law  J.,  169. 

3.  The  court  did  not  err  in  sustaining  the  defendants'  exceptions  to  so 
mBofa  of  the  petition  as  charged  a  violation  of  the  trust  act: 

(1)  The  act  neither  applies  to  nor  embraces  within  its  terms  or  intend- 
ment the  business  of  defendants,  which  is  neither  an  article  of  trade  or 
commerce,  nor  a  commodity,  nor  the  subject  of  barter  and  sale,  as  alleged 
by  plaintiff,  but  is  the  indemnity  of  property  owners  by  contract  against 
loss  by  fire  under  certain  circumstances  and  conditions  stipulated  for 
therein.     Paul  v.  Virginia,  8  Wall.,  168;  The  State  v.  Henkel,  19  Mo., 
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226;  Barnett  v.  Powell,  Litt.  Select  Cases,   409;  Fleckner  v.  Bank,  8 
Wheat.,  388;  Engelking  v.  Von  Wamel,  26  Texas,  469. 

(2)  The  d&use  of  said  act  prohibiting  combinations ''to  create  and 
carry  out  restriction*  m  trade"  is  inoperative  and  of  no  force  and 
effect,  because  there  is  no  provision  o#  tLe  said  statute  which  defines  the 
offense  of  restrictions  in  trade,  and  there  is  no  sucheffense  anywhere  cre- 
ated by  or  defined  in  any  other  provision  of  the  Penal  Code  of  tiia  State 
of  Texas.  Penal  Code,  arts.  1,  3,  9;  Wolfe  v.  The  State,  6  Texas  Cr. 
App.,  195;  Johnson  v.  The  State,  4  Texas  Cr.  App.,  63;  Rodgers  v.  The 
State,  8  Texas  Cr.  App.,  400;  Alexander  v.  The  State,  29  Texas,  496; 
Willson's  Crim.  Forms,  226,  227. 

(3)  The  combination  charged  against  defendants,  and  the  acts  alleged 
to  have  been  committed  in  pursuance  thereof,  namely,  the  attempt  to  fix 
a  uniform  rate  of  commission  to  be  paid  to  soliciting  agents,  do  not  cre- 
ate, or  tend  to  create,  or  carry  out  restrictions  in  trade;  because,  instead 
of  working  a  public  injury,  as  all  contracts  respecting  trade  must  do  in 
order  to  be  an  illegal  restriction  thereof,  the  necessary  tendency  and  re- 
sult of  this  reduction  of  expenses  with  respect  to  agents  must  be  to  pro- 
mote the  public  interest  by  cheapening  the  cost  of  indemnity  against  loss 
by  fire  to  the  great  body  of  the  people  of  the  State.  Ladd  v.  Manf.  Co., 
53  Texas,  172;  Delz  v.  Winfree,  80  Texas,  400;  Tied,  on  Lim.  of  Police 
Pow.,  226;  Green w.  on  Pub.  Pol.,  648;  Koehler  v.  Fuerbacker,  2  Mo. 
App.,  11;  Navigation  Co.  v.  Windsor,  20  Wall..  68;  Bish.  on  Con.,  sees. 
514,  516,  518,  523;  Cool,  on  Torts,  p.  278;  Croft  v.  McConoughy,  79 
III.,  346;  Alger  v.  Thatcher,  19  Pick.,  51;  Pike  v.  Thomas,  4  Bibb,  486. 

(4)  The  act  is  invalid,  because  in  conflict  with  the  provision  of  the 
Constitution  of  the  State  of  Texas  which  prohibits  the  Legislature  from 
passing  any  "  local  or  special  law  regulating  labor,  trade,"  etc.;  because 
said  act,  though  pretending  on  its  face  to  include  all  classes  and  condi- 
tions of  men  who  might  have  it  within  their  power  to  increase  the  cost  of 
articles  of  consumption  and  support  of  life,  in  the  thirteenth  section 
thereof,  expressly  exempts  all  raisers  and  producera  of  agricultural  pro- 
ducts and  livestock,  who  constitute  the  great  mass  of  the  people,  and  by 
so  doing  seeks  to  evade  the  effect  of  the  said  provision  of  the  Constitution. 
Const.,  art.  3,  sec.  66;  Ex  Parte  Westerfield,  55  Cal.,  550. 

(5)  The  said  act  is  void,  because  in  conflict  with  the  Constitution  of 
the  Slate  of  Texas  and  the  Bill  of  Rights  therein,  which  declares  that 
^^  all  men  shall  have  equal  rights,  and  that  no  man  or  set  of  men  is  enti- 
tled to  exclusive  public  emoluments  or  privileges  but  in  consideration  of 
public  services,  and  that  no  citizen  shall  be  deprived  of  life,  liberty, 
property,  privileges,  or  immunities,  or  in  any  manner  disfranchised,  ex- 
cept by  the  due  course  of  the  law  of  the  land;"  and  with  the  Constitution 
of  the  United  States,  which  declares  that  **  no  State  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
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to  any  person  within  its  jurisdiction  tlie  equal  protection  of  the  law;" 
because,  while  pretending  to  embrace  within  its  purview  all  classes  and 
conditions  of  men,  in  order  to  prevent  combinations  by  which  the  cost 
of  the  necessaries  and  comforts  of  life  to  the  people  might  be  increased, 
it  is,  by  the  express  exemption  of  producers  and  raisers  of  agricultural 
products  and  livestock  contained  in  the  thirteenth  section,  limited  in  its 
application  to  a  compamtively  small  portion  of  the  people,  who  are 
thereby  subjected  to  pains  and  penalties  not  Inflicted  upon  the  great  ma« 
jority  of  the  people  under  similar  circumstances  and  conditions.  Texas 
Bill  of  Rights;  Const.  U.  S.,  14th  Amendment;  Dillingham  v.  Putnam, 
14  S.  W.  Rep.,  303 ;  Janes  v.  Reynolds,  2  Texas,  251 ;  Hewitt  v.  The  State, 
25  Texas,  722;  Bank  v.  Cooper,  2  Yerg.,  599;  Walley's  Heirs  v.  Kennedy, 
2  Yerg.,  554;  Loan  Association  v.  Topeka,  20  Wall.,  655;  Holden  v. 
James,  11  Mass.,  396;  Lewis  v.  Webb,  3  Me.,  320;  Simons  v.  Simons, 
103  Mass.,  572;  Millett  v.  The  People,  117  111.,  294;  Baggs'  Appeal,  43 
Pa.  St.,  512;  Durkee  v.  City  of  Janesville,  28  Wis.,  464;  The  People  v. 
Hurlburt,  24  Mich.,  44;  The  State  v.  Goodwell,  10  S.  E.  Rep.,  285;  The 
State  V.  Coal  and  Coke  Co. ,  10  S.  E.  Rep.,  288;  Goodcharles  v.  Wiggeman, 
113  Pa.  St.,  354;  Wilder  v.  Railway,  38  N.  E.  Rep.,  289;  The  People  v. 
Common  Council,  38  N.  W.  Rep.,  470;  Chair  Co.  v.  Runnells,  43  N.  W. 
Rep.,  1006;  City  of  Janesville  v.  Carpenter,  77  Wis.;  Gordon  v.  Build- 
ing Assn.,  12  Bush,  110;  Ragio  v.  The  State,  6  S.  W.  Rep.,  401;  City  of 
Shreveport  V.  Levy,  26  La.  Ann.,  671;  Ex  Parte  Westerfleld,  55  Cal.,  550; 
Clark  V.  Free  Press,  72  Mich,  560;  Pierce  v.  City  of  Portland,  69  Me.,  278; 
Railway  v.  Morriss,  65  Ala.,  198;  Railway  v.  Morse,  60  Miss.,  641. 

As  to  the  effect  of  the  Fourteenth  Amendment  to  the  United  States 
Constitution:  Barbier  v.  Connolly,  113  U.  S.,  27;  Yick  Wo  v.  Hopkins, 
118  U.  S.,  356;  Dent  v.  West  Virginia,  129  U.  S.,  114;  Virginia  v. 
Rives,  100  U.  S.,  313;  Ex  Parte  Virginia,  100  U.  S.,  339;  Strauder  v. 
West  Virginia,  100  U.  S.,  303. 

Leake^  Henry,  Miller  &  Reeves,  filed  an  elaborate  argument  supporting 
the  propositions  made  in  brief. 

C,  A.  Culberson,  Attorney-General,  and  Frank  Andrews,  Assistant,  for 
the  State. — 1.  The  petition  set  forth  a  good  cause  of  action  against  the 
defendants,  and  the  Attorney-General  had  the  authority,  and  it  was  his 
duty  under  the  Constitution  and  laws  of  this  State,  to  institute  and  main- 
tain the  action  in  behalf  of  the  State,  and  the  court  did  not  err  in  so  hold- 
ing. Const.,  art.  4,  sec.  22;  Rev.  Stats.,  art.  2806;  The  Stale  v.  Trust 
Co.,  81  Texas,  530;  Traffic  Assn.  Case,  72  Texas,  404;  United  States  v. 
Tin  Co.,  125  U.  S.,  273;  United  States  v.  Railway,  98  U.  S.,  569;  United 
States  V.  Throckmorton,  98  U.  S.,  71;  77  III.,  426;  77  Cal.,  360;  People 
V.  Minor,  2  Lans.,  398,  sec.  5;  Attorney-General  v.  Railway,  35  Wis., 
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425;  Attorney-General  v.  Ice  Co.,  104  Mass.,  237;  Attorney-General  v. 
Ins.  Co.,  2  Johns.  Ch.,  371;  The  People  v.  Ins.  Co.,  15  Johns.,  358;  Cook 
on  Stockh.,  sec.  37;  Green's  Brice's  Ultra  Vires,  3  ed.,  708,  709. 

2.  The  court  did  not  err  in  rendering  judgment  against  defendants, 
enjoining  them  from  carrying  out  tlieir  agreement  to  fix,  regulate,  and 
control  the  rates  of  commission  to  be  paid  to  fire  insurance  agents  for 
their  labor  in  this  State,  and  the  evidence  conclusively  sustains  the  find- 
ings of  the  court  that  such  combinations  existed,  and  that  the  same 
created  a  monopoly  and  prevented  free  and  unrestricted  competition  in 
the  labor,  occupation,  and  profession  of  fire  insurance  agents  in  the  in- 
surance business  in  the  State  of  Texas.  Const.,  art.  1,  sees.  3,  17,  26; 
Moore  v.  Bennett,  29  N.  E.  Rep.,  888;  The  People  v.  Fisher,  14  Wend., 
9;  Rex  v.  Mawbey,  6  T.  R.,  619,  636;  Hilton  v.  Eckei-sly,  6  El.  <fe  Bl.,  47. 

3.  The  court  did  not  err  in  rendering  judgment  against  appellants  en- 
joining and  restraining  them  from  carrying  out  their  combination,  con- 
spiracy, trust,  and  agreement  to  fix,  regulate,  and  control,  iind  to  keep 
at  a  common  fixed  and  gi*aduated  figure,  the  rates  of  fire  insurance  in 
this  State.  The  evidence  conclusively  sustains  the  finding  of  the  court, 
that  such  combination  on  the  part  of  appellants  existed,  and  that  the  same 
was  a  monopol}^  and  prevented  and  destroyed  free  and  unrestricted  com- 
petition in  the  fire  insurance  business  of  this  State. 

4.  Private  corporations  created  by  the  Legislature  or  under  its  au- 
thority may  lose  their  franchises  by  misuser  or  nonuser  of  them,  and  the 
same  may  be  resumed  by  the  government  under  a  judicial  judgment  upon 
a  quo  warranto  to  ascertain  and  enlorce  a  forfeiture.  This  is  the  com- 
mon law  of  the  land,  and  is  a  tacit  condition  annexed  to  the  creation  of 
every  such  corporation;  and  the  combination  and  monopoly  alleged  and 
proved  in  this  case  is  such  a  misuser  as  would  warrant  the  State  in  re- 
straining the  combination  and  resuming  the  franchises,  such  combination 
and  monopoly  being  against  the  public  policy  of  this  State.  Const.,  art. 
l,secs.  26,  17,  3;  Act  of  March  30,  1889;  Traffic  Association  Case,  72 
Texas,  404;  Oil  Co.  v.  Adoue,  83  Texas,  650;  City  of  Brenham  v.  Water 
Works  Co.,  67  Texas,  542;  1  Black.  Com.,  153;  122  Pa.  St.,  154;  The 
People  V.  Bristol,  23  Wend.,  236;  Slee  v.  Bloom,  5  Johns.  Ch.,  366;  Ward 
V.  Fai-well,  97  111.,  433;  The  People  v.  Dispensary,  7  Lans.,  806;  May  v. 
Railway,  113  N.  Y.,  319;  Terrell  v.  Taylor,  9  Cranch,  52;  2Kent'8Com., 
312;  Ins.  Co.  v.  Needles,  113  U.  S.,  574;  Commonwealth'  v.  Bank,  21 
Pick.,  542;  Ang.  &  Ames  on  Corp.,  sec.  774;  Water,  on  Corp.,  sees.  427, 
1024;  Tayl.  on  Corp.,  sees.  287,  457,  459;  Railway  v.  Keokuk,  118  U.  S., 
384;  The  State  v.  Railway,  45  Wis.,  590;  4  Gill  A  Johns.,  121;  FertUiz- 
ing  Co.  V.  Hyde  Park,  97  U.  S.,  666;  Rector,  etc.,  v.  Philadelphia  Co.,  24 
How.,  301;  Tucker  v.  Ferguson,  22  Wall.,  527;  Railway  v.  Supervisors, 
93  U.  S.,  595;  Bank  v.  Whitney,  103  U.  S.,  102;  The  People  v.  Palmer, 
109  N.  Y.,  110;    Richardson  v.  Buhl,  77  Mich.,  682;  Butchers'  Un.  Co- 
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V.  CVescent  City  Co.,  Ill  U.  S.,  761;  Alger  v.  Thatcher,  31  Am.  Dec, 
121;  Anderson  v.  Jett,  31  Alb.  Law  Jour.,  134;  State  v.  Goodall,  45  Alb. 
Law  Jour.,  53;  River  Bridge  v.  Warren  Bridge,  11  Pet.,  507;  Morris  v. 
Coal  Co.,  68  Pa.  St.,  173;  Stewart  v.  Transportation  Co.,  17  Minn.,  395; 
Bagging  Assn.  v.  Kock,  14  La. » 168;  Colies  v.  Trow  City  Co.,  11  Hun, 
397;  Messenger  v.  Railway,  8  Vroom,  535;  Railway  v.  Collins,  40  Ga., 
58^,  627;  Croft  v.  McConoughy,  79  111.,  346;  Salt  Co.  v.  Guthrie,  35 
Ohio,  672;  4  Denio,  532;  5  Denio,  434;  44  N.  Y.,  87;  The  People  v.  Re- 
fining Co.,  opinion  Judge  ^^rrett.  Combinations  and  Trusts,  p.  288;  King 
V.  Journeymen  Tailors  of  Cambridge,  8  Mod.  ,11. 

5.  The  Act  of  March  30,  1889,  to  define  trusts,  and  provide  for  pun- 
ishments and  penalties  of  corporations,  persons,  firms,  and  associations 
of  persons  connected  with  them,  and  to  promote  free  competition  in  the 
State  of  Texas,  includes  within  its  terms  and  intendment  every  trust, 
combination,  and  illegal  conspiracy  or  other  agreement  in  restraint  of 
trade,  and  was  intended  to  apply  and  does  apply  to  every  nature  of  trust, 
in  whatsoever  business,  occupation,  or  profession  the  same  may  be  formed. 
Act  of  March  30,  1889,  Gen.  Laws  21st  Leg.,  p.  141;  Const.,  art.  1,  sec. 
26;  Suth.  on  Stat.  Const.,  sees.  234,  240,  etseq.;  1  Kent,  461;  «'Com. 
merce,"  And.  Law  Die;  Welton  v.  Missouri,  91  U.  S.,  280;  Webber  v. 
Virginia,  103  U.S., 350;  Walling  v.  Michigan,  116  U.S.,  454;  Robinson  v. 
Tax  District,  120  U.  S.,  497;  "  Commodity,"  And.  Law  Die;  Webster's 
International  Die,  1890  ed.;  Commonwealth  v.  Bank,  123  Mass.,  495; 
Ins.  Co.  V. Commonwealth,  123  Mass.,  163;  Gleason  v.  McKay,  124 Mass., 
424;  Bank  v.  Apthorp,  12  Mass.,  232;  Provident  Institution  v.  Massa- 
chusetts, 6  Wall.,  624;  Tel.  Co.  v.  Alabama,  132  U.  S.,  473;  "Trade,'' 
And.  Law  Die;  Schooner  Nymph,  1  Sumn.,  516;  Paul  v.  Virginia,  8 
Wall.,  183. 

6.  The  Act  of  March  30,  1889,  defining  and  prohibiting  trusts,  is  not 
rendered  unconstitutional  because  of  the  exception  in  the  thirteenth  section 
thereof,  because  the  said  act  applies  equally  to  all  persons  and  classes  of 
persons  in  the  same  conditions  and  circumstances;  and  the  court  should 
never  declare  unconstitutional  and  void  any  statute  which  has  received 
sanction  of  the  co-ordinate  legislative  and  executive  departments  of  the 
government,  unless  there  is  an  irreconcilable  confiict  between  such  stat- 
ute and  the  organic  law  of  the  State.  Const.  1876,  art.  8,  sec.  1,  art.  7, 
sec.  7;  Const.  1845,  art.  8,  sec.  27;  Const.  1869,  art.  12,  sec.  19;  Gen. 
Laws  1887,  p.  132;  Gen.  Laws  1881,  p.  113;  Penal  Code,  arts.  186,  318, 
319;  Bell  v.  The  State,  28  Texas  Cr.  App.,  96;  Ex  Parte  Bell,  24  Texas 
Cr.  App.,  428;  Goldsticker  v.  Ford,  62  Texas,  385;  Ex  Parte  Sund- 
strum,  25  Texas  Cr.  App.,  133,  and  cases  cited;  Dillingham  v.  Putnam, 
14  S.  W.  Rep.,  804;  Railway  v.  Ellis, opinion  by  Hobby,  P.  J.;  Express  Co. 
V.  Seibert,  142  U.  S.,  339;  Railway  v.  Gibbes,  142  U.  S.,  386;  Wheeler  v. 
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Philadelphia,  77  Pa.  St.,  838;  Thomason  v.  Ashworth,  78  CaL,  786; 
Knickerbocker  v.  The  People,  102  111.,  218;  Kilgore  v.  Magee,  85  Pa. 
St.,  401;  Railway  v.  Iowa,  94  U.  S.,  155;  McAninch  v.  Railway,  20 
Iowa,  343;  Smith  v.  Judge,  17  CaL,  548;  Roberts  v.  City  of  Boston,  5 
Cush.,  198;  Ward  v.  Flood,  8  CaL,  36;  Granger  Cases,  94  U.  S.,  113; 
Phillips  V.  Railway,  86  Mo.,  540;  Humes  v.  Railway,  82  Mo.,  221;  Rail- 
way V.  Humes,  115  U.  S.,  512;  Railway  v.  Terry,  115  U.  S.,  523;  Bar- 
bier  V.  Connolly,  118  U.  S.,  27;  Soon  Hing  v.  Crowley,  113  U.  S.,  703; 
Davidson  v.  New  Orleans,  96  U.  S.,  97;  Suth.  on  Stat.  Const.,  sec.  120, 
et  seq.,  127;  Droesch  v.  The  State,  42  Ind.,  547;  Heanly  v.  The  State, 
74  Ind.,  79;  Elder  v.  The  State,  74  Ind.,  162;  Perry  v.  King,  56  N.  H., 
530;  Davis  v.  The  State,  3  Lea,  376;  License  Tax  Cases,  5  WaL,  569; 
The  People  v.  Railway,  34  Barb.,  138;  CooL  on  Const  Lim.,  6  ed.,  192, 
193,  197,  201,  210,  211,  and  cases  cited;  Fletcher  v.  Peck,  6  Cranch, 
830;  Railway  v.  Commonwealth,  18  S.  W.  Rep.,  868;  Van  Riper  v.  Par- 
sons, 40  N.  J.  Law,  123. 

Counsel  also  filed  an  exhaustive  argument  upon  the  points  made  in 
brief. 

GAINES,  Associate  Justice. — This  action  was  brought  in  the  name 
of  the  State  of  Texas  by  its  Attorney-General  against  the  "  Texas  Insur- 
ance Club,"  an  association  of  insurance  agents,  and  against  fifty-seven 
foreign  insurance  corporations,  doing  business  in  this  State  under  permits 
granted  in  pursuance  of  the  statutes  of  the  State.  It  is  alleged  in  the 
petition,  that  the  Texas  Insurance  Club  was  created  with  the  consent  and 
by  the  procurement  of  the  other  defendants,  with  the  object  of  organiz- 
ing a  combination  for  the  purpose  of  fixing  a  uniform  rate  of  insurance 
throughout  the  State  upon  a  graduated  scale,  and  of  thereby  preventing 
competition  among  each  other,  and  at  the  same  time  of  establishing  a 
fixed  rate  of  commission  to  be  paid  to  the  agents  of  such  companies.  It 
is  claimed  in  the  petition,  that  the  acts  charged  against  the  defendants 
show  an  illegal  combination,  as  defined  and  denounced  in  the  Act  of 
March  21,  1889,  entitled  **An  act  to  define  trusts,  and  to  provide  for 
penalties  and  punishment  of  corporations,  persons,  firms,  and  associations 
of  persons  connected  with  them,  and  to  promote  free  competition  in  the 
State  of  Texas.*'  Laws  1889,  p.  141.  It  is  also  claimed  in  the  petition, 
that  the  combination,  purposes,  and  acts  of  the  defendants  are  in  restraint 
of  trade,  and  contrary  to  public  policy,  and  therefore  illegal  at  common 
law.  The  prayer  was,  that  the  Texas  Insurance  Club  be  dissolved,  and  that 
the  permits  of  the  other  defendants  be  cancelled,  or  that  the  defendants  be 
enjoined  from  carrying  out  the  objects  of  the  combination  as  alleged  in 
the  petition. 

The  trial  court  held,  that  the  Act  of  March  21,  1889,  did  not  apply  to 
a  combination  to  fix  rates  of  insurance  or  the  commissions  of  the  agents 
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of  insurance  companies,  and  also  that  the  act  was  unconstitutional  and 
void  by  reason  of  the  thirteenth  section,  which  excepted  from  its  opera- 
tion ^^  agricultural  products  and  livestock  while  in  the  hands  of  the  pro- 
ducer or  raiser; "  and  sustained  a  demurrer  to  so  much  of  the  petition  as 
charged  a  violation  of  that  statute.  However,  the  demun*er  to  that  part 
of  the  petition  which  charged  a  combination  alleged  to  be  illegal  at  com- 
mon law  was  sustained;  and  after  hearing  the  evidence  the  court  held 
that  the  effective  allegations  of  the  bill  were  sustained  by  the  proof,  and 
entered  a  decree  enjoining  the  defendants  from  making  or  caiTying  out 
any  agreements  between  them  establishing  fixed  rates  of  insurance  or  fix- 
ing the  percentage  of  commissions  to  be  paid  to  their  agents. 

The  defendants  appealed,  and  the  Attorney-General  filed  cross-assign- 
ments of  error.  The  Court  of  Civil  Appeals  afiSrmed  the  judgment  of 
the  District  Court  in  every  particular,  but  held  that  the  statute  of  March 
21, 1889,  was  invalid,  because  it  nowhere  in  terms  declared  that  *'  trusts  *' 
such  as  are  defined  in  the  first  section  are  illegal. 

Assuming  that  the  whole  case  is  before  us  upon  the  pleadings  and  facts 
as  determined  by  the  Court  of  Civil  Appeals,  we  will  proceed  to  dispose 
of  the  questions  involved  in  it,  so  f ai'  as  may  be  necessary  for  its  disposition. 

The  Act  of  March  21,  1889,  reads  as  follows: 

^^An  act  to  define  trusts,  and  to  provide  for  punishments  and  penalties 
of  corporations,  persons,  firms,  and  associations  of  persons  connected  with 
them,  and  to  promote  free  competition  in  the  State  of  Texas. 

^'Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
That  a  trust  is  a  combination  of  capital,  skill,  or  acts  by  two  or  more  per- 
sons, firms,  corporations,  or  associations  of  persons,  or  of  either  two  or 
more  of  them,  for  either,  any,  or  all  of  the  following  purposes:  Firet. 
To  create  or  carry  out  restrictions  in  trade.  Second.  To  limit  or  re- 
duce the  production,  or  increase  or  reduce  the  price  of  merchandise  or 
commodities.  Third.  To  prevent  competition  in  manufacture,  making, 
transportation,  sale,  or  purchase  of  merchandise,  produce,  or  commodi- 
ties. Fourth.  To  fix  at  any  standard  or  figure,  whereby  its  price  to  the 
public  shall  be  in  any  manner  controlled  or  established,  any  article  or 
commodity  of  merchandise,  produce,  or  commerce  intended  for  sale,  use, 
or  consumption  in  this  State.  Fifth.  To  make  or  enter  into  or  execute 
or  carry  out  any  contract,  obligation,  or  agreement  of  any  kind  or  de- 
scription by  which  they  shall  bind  or  have  bound  themselves  not  to  sell, 
dispose  of,  or  transport  any  article  or  commodity,  or  article  of  trade,  use, 
merchandise,  commerce,  or  consumption  below  a  common  standard  figure, 
or  by  which  they  shall  agree  in  any  manner  to  keep  the  price  of  such 
articles,  commodity,  or  transportation  at  a  fixed  or  graduated  figure,  or  by 
which  they  shall  in  any  manner  establish  or  settle  the  price  of  any  article 
or  commodity  or  transportation  between  them  or  themselves  and  others, 
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to  preclude  a  free  and  unrestricted  competition  among  themselves  or 
others  in  the  sale  or  transportation  of  any  such  article  or  commodity,  or 
by  which  they  shall  agree  to  pool,  combine,  or  unite  any  interest  they 
may  have  in  connection  with  the  sale  or  transportation  of  any  such  arti- 
cle or  commodity,  that  its  price  might  in  any  manner  be  afifected. 

'*  Section  4.  Every  foreign  corporation  violating  any  of  the  provisions 
of  this  act  is  hereby  denied  the  right  and  prohibited  from  doing  any  busi- 
ness within  this  State;  and  it  shall  be  the  duty  of  the  Attorney-General 
to  enforce  this  provision  by  injunction  or  other  proceedings  in  the  District 
Court  of  Travis  County,  in  the  name  of  the  State  of  Texas. 

««««««««« 

"  Section  6.  Any  violation  of  either  or  all  the  provisions  of  this  act 
shall  be  and  is  hereby  declared  a  conspiracy  against  trade;  and  any  per- 
son who  may  be  and  may  become  engaged  in  any  such  conspiracy  or  take 
part  therein,  or  aid  or  advise  in  its  commission,  or  who  shall  as  principal, 
manager,  director,  agent,  servant,  or  employe,  or  in  any  other  capacity, 
knowingly  carry  out  any  of  the  stipulations,  purposes,  prices,  rates,  or 
orders  thereunder  or  in  pursuance  thereof,  shall  be  punished  by  fine  not 
less  than  $50  nor  more  than  $5000,  and  b}'^  imprisonment  in  the  peniten- 
tiary not  less  than  one  nor  more  than  ten  years,  or  by  either  such  fine  or 
imprisonment.  Every  day  during  a  violation  of  this  provision  shall  con- 
jstitute  a  separate  offense. 

*' Section  7.  In  any  indictment  for  an  offense  named  in  this  act,  it  is 
;sufl9cient  to  state  the  purposes  or  effects  of  the  trust  or  combination,  and 
that  the  accused  was  a  member  of,  acted  with  or  in  pursuance  of  it,  with- 
out giving  the  name  or  description,  or  how,  when,  or  where  it  was  created. 

*'  Section  8.  In  prosecutions  under  this  act  it  shall  be  sufl9cient  to  prove 
tiiat  a  trust  or  combination  as  defined  herein  exists,  and  that  the  defend- 
ant belonged  to  it  or  acted  for  or  in  connection  with  it,  without  proving 
all  belonging  to  it,  or  proving  or  producing  any  article  of  agreement  or 
written  instrument  on  which  it  may  have  been  based,  or  that  it  was  evi- 
denced by  any  written  instrument  at  all.  The  character  of  the  trust  al- 
leged may  be  proved  by  its  general  reputation. 

**  Section  10.  Each  and  every  person,  firm,  corporation,  or  association 
of  persons  who  shall  in  any  manner  violate  any  of  the  provisions  of  this 
act,  shall  for  each  and  every  day  that  such  violation  shall  be  committed 
or  continued,  forfeit  and  pay  the  sum  of  $50,  which  may  be  recovered  in 
the  name  of  the  State  of  Texas,  in  any  county  where  the  offense  is  com- 
mitted, or  where  either  of  the  offenders  reside,  or  in  Travis  County;  and 
it  shall  be  the  duty  of  the  Attorney-General  or  the  district  or  county  at- 
torney to  prosecute  for  and  receive  the  same. 

*'  Section  11.    That  any  contract  or  agreement  in  violation  of  the  pro- 
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yisions  of  this  act  shall  be  absolutely  void,  and  not  enforceable  either  in 
law  or  equity. 

**  Section  12.  That  the  provisions  hereof  shall  be  held  cumulative  of 
each  other  and  of  all  other  laws  in  any  way  affecting  those  now  in  force 
in  this  State. 

'*  Section  13.  The  provisions  of  this  act  shall  not  apply  to  agricultural 
products  or  livestock  while  in  the  hands  of  the  producer  or  raiser." 

The  omitted  sections  throw  no  light  upon  the  questions  under  consid- 
eration. 

Admitting  for  the  present,  that  the  language  of  the  statute  sufficiently 
manifests  the  intention  of  the  Legislature  to  make  such  combinations  as 
are  defined  therein  unlawful,  and  to  make  punishable  acts  committed  in 
violation  of  its  provisions,  and  that  it  is  not  in  conflict  with  the  Constitu- 
tion by  reason  of  the  fact  that  it  exempts  "  agricultural  products  and  live- 
stock while  in  the  hands  of  the  producer  and  raiser"  from  its  operation, 
we  still  have  the  question,  whether  the  combination  charged  in  the  peti- 
tion is  embraced  within  the  provisions  of  the  law.  We  are  of  opinion 
that  that  question  must  be  answered  in  the  negative.  To  determine  that 
it  is  so  embraced,  we  must  hold  either  that  it  is  a  restriction  on  trade 
within  the  meaning  of  the  first  subdivision  of  section  1,  and  that  those 
words  sufficiently  define  an  offense  so  as  to  make  it  punishable  under 
our  laws,  or  that  the  contract  of  insurance  is  a  commodity  such  as  is 
named  in  the  other  subdivisions. 

A  combination  between  two  or  more  insurance  companies  to  increase 
their  rates  or  to  diminish  the  rates  to  be  paid  to  their  agents,  is  in  a  gen- 
eral sense  a  combination  in  restraint  of  trade.  But  we  think  that  the 
words  "restrictions  in  trade"  were  not  intended  to  receive  that  con- 
struction in  the  statute  under  consideration.  If  so  intended,  it  may  be 
gravely  doubted  whether  under  our  laws  they  sufficiently  designate  an 
offense  so  as  to  make  it  punishable.  Our  Penal  Code  contains  the  follow- 
ing general  provisions. 

"Article  3.  In  order  that  the  system  of  penal  law  in  force  in  this  State 
may  be  complete  within  itself,  and  that  no  system  of  foreign  laws,  written 
or  unwritten,  may  be  appealed  to,  it  is  declared  that  no  person  shall  be  pun- 
ished for  any  act  or  omission  unless  the  same  is  made  a  penal  offense 
and  a  penalty  is  affixed  thereto  by  the  written  law  of  this  State." 

"Article  6.  Whenever  it  appears  that  a  provision  of  the  penal  law  is 
so  indefinitely  framed,  or  of  such  doubtful  construction,  that  it  can  not 
be  understood,  either  from  the  language  in  which  it  is  expressed  or  from 
some  other  written  law  of  the  State,  such  penal  law  shall  be  regarded  as 
wholly  inoperative." 

"Article  9.  This  code,  and  every  other  law  upon  the  subject  of  crime 
which  may  be  enacted,  shall  be  construed  according  to  the  plain  im|X)rt 
of  the  language  in  which  it  is  written,  without  regard  to  the  distinction 
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usually  made  between  the  construction  of  penal  laws  and  laws  upon  other 
subjects;  and  no  person  shall  be  punished  for  an  offense  not  made  penal 
by  the  plain  import  of  the  words  of  the  law." 

It  must  be  conceded,  that  except  as  to  laws  which  result  in  a  contract 
or  which  create  a  vested  right,  it  is  not  in  the  power  of  one  Legislature 
to  control  the  action  of  another.  Any  statute  laying  down  a  canon  of 
construction  may,  as  a  general  rule,  be  repealed,  either  expressly  or  im- 
pliedly, by  a  subsequent  statute;  and  where,  under  a  rule  of  construc- 
tion declared  in  a  former  law,  a  statute  can  not  take  efifect  which  would 
be  operative  but  for  the  former  act,  the  argument  is  certainly  cogent, 
that  it  was  the  intention  of  the  Legislature  in  the  last  enactment  to  re- 
peal the  rule  of  construction  laid  down  in  the  former.  But  it  may  be 
argued  with  equal  force  that  a  provision  of  the  Penal  Code  aflSxing  a 
punishment  to  an  act  named  or  otherwise  designated,  but  not  accurately 
and  expressly  defined,  should  be  enforced,  notwithstanding  the  rules  of 
construction  laid  down  in  its  general  provisions. 

It  may  be  plausibly  maintained,  that  the  intention  was  that  all  the  pro- 
visions should  stand  together,  and  that  the  special  provision  should  be 
deemed  an  exception,  and  that  the  general  rule  should  yield  to  it.  Tet 
under  section  3  of  the  Penal  Code,  as  it  existed  before  the  Revised  Stat- 
utes took  effect,  which  ^'  declared  that  no  person  should  be  punished  for 
any  act  or  omission  as  a  penal  offense  unless  the  same  is  expressly  de* 
fined,"  it  was  held  that  a  special  provision  of  that  code  which  sought  to 
make  punishable  an  act  without  defining  it,  was  inoperative.  Johnson 
V.  The  State,  4  Texas  Cr.  App.,  63;  Wolff  v.  The  State,  6  Texas  Cr. 
App.,  195;  Rogers  v.  The  State,  8  Texas  Cr.  App.,  401;  see  also.  The 
State  V.  Foster.  That  provision  was  repealed  by  the  Revised  Statutes, 
which  adopted  in  its  stead  the  amended  section  3  herein  before  quoted. 
But  in  French  v.  The  State,  14  Texas  Criminal  Appeals,  76,  article  398, 
as  amended  by  the  Act  of  March  27,  1879  (Laws  1879,  p.  67),  was  held 
inoperative  by  reason  of  the  rule  of  construction  laid  down  in  article  6, 
supra. 

In  like  manner  in  Ex  Parte  Gregory,  20  Texas  Criminal  Appeals,  210, 
the  rule  of  construction  announced  in  article  9  was  recognized  as  appli- 
cable to  a  municipal  ordinance. 

That  article  was  primarily  intended  to  abrogate  the  rule  of  the  com- 
mon law,  that  penal  statutes  should  be  construed  strictly;  but  it  expressly 
declares  another  rule,  which  is  in  accord  with  the  common  law,  and  which 
is  founded  upon  the  soundest  reason. 

There  is  a  maxim,  that  ignorance  of  the  law  excuses  no  one;  which  is 
not  true  as  applied  to  every  case.  For  a  man  is  not  guilty  of  theft  who 
honestly  takes  property  under  an  honest  claim  of  right,  though  he  may 
be  mistaken  as  to  the  law.  But  it  is  true  in  the  sense  that  no  one  can 
allege  his  ignorance  of  the  law  which  makes  a  certain  act  penal,  in  Justi- 
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fication  of  his  commission  of  that  act.  If  he  be  held  bound  to  know  the 
law,  he  should  have  the  means  of  knowing  it,  and  hence  he  should  not 
be  punished  for  the  infringement  of  a  statute  unless  it  designate  with  a 
fair  degree  of  clearness  and  precision  the  act  or  omission  which  is  forbid- 
den by  it.  The  offense  need  not  be  defined  in  the  logical  or  legal  sense 
of  that  word;  for  general  terms  may  be  used  which  in  themselves  require 
to  be  defined;  but  the  terms  employed  should  be  sufficiently  definite  in 
their  meaning  as  plainly  to  designate  the  very  act  which  is  sought  to  be 
made  punishable  by  law. 

Applying  these  rules  of  construction,  we  are  of  opinion  that  the  acts 
charged  against  the  defendants  do  not  subject  them  to  the  forfeitures  and 
penalties  therein  provided  for,  under  that  part  of  the  statute  which  seeks 
to  make  unlawful  combinations  ^*to  create  or  carry  out  restrictions  in 
trade."  These  words  are  very  comprehensive  in  any  aspect;  and  if  their 
meaning  be  limited,  it  becomes  difficult  to  define  the  sense  in  which  they 
were  employed  by  the  Legislature.  In  ordinary  language,  the  word 
**  trade"  is  employed  in  three  different  senses;  first,  in  that  of  the  busi- 
ness of  buying  and  selling;  second,  in  that  of  an  occupation  generally; 
and  third,  in  that  of  a  mechanical  employment,  in  contradistinction  to 
agricalture  and  the  liberal  arts.  Ordinarily,  when  we  speak  of  '*  trade," 
we  mean  commerce  or  something  of  that  nature;  when  we  speak  of  '^a 
trade,"  we  mean  an  occupation  in  the  more  general  or  the  limited  sense. 

In  law,  the  words  restraint  of  trade  are  fairly  well  defined;  and  the 
question  presents  itself,  whether  in  the  use  of  the  words  *'  restrictions  in 
trade  "  the  Legislature  meant  to  use  the  word  *'  trade"  in  the  last  sense 
or  as  the  mere  equivalent  of  commerce  or  traffic. 

Some  contracts  in  restraint  of  trade  are  held  to  be  contrary  to  public 
policy,  and  unlawful  in  the  sense  that  they  will  not  be  enforced  by  the 
courts.  Others  are  lawful  and  enforceable.  To  be  unlawful,  they  must 
be  unreasonable.  As  to  restraints  which  are  reasonable,  the  authorities 
are  not  in  accord;  though  the  evident  tendency  of  modem  decision  is  to 
uphold  such  contracts  in  doubtful  cases.  The  rule  as  to  contracts  in  un- 
reasonable restraint  of  trade  has  been  applied  without  question  to  very 
varied  employments;  to  professional  men,  such  as  attorneys  at  law  and 
physicians,  as  well  as  to  merchants,  shopkeepers,  carriers,  and  those  en- 
gaged in  mechanical  pursuits  of  every  character.  The  rule  is  founded 
both  upon  the  ground  that  the  public  has  an  interest  in  the  employment, 
and  upon  the  further  ground  that  it  is  contrary  to  public  policy  that  any 
person  should  wholly  deprive  himself  of  his  right  to  pursue  an  occupation 
in  which  he  is  presumably  skilled.  See  Mitchell  v.  Reynolds,  1  Smith's 
Lead.  Cases,  8  Am.  ed.,  417,  and  Eng.  and  Am.  notes. 

Bat  while  a  party  may  bind  himself  for  an  adequate  consideration  not 
to  pursue  his  avocation  within  the  limits  of  a  prescribed  locality,  provided 
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the  limits  be  reasonable,  he  can  not  bind  himself  not  to  follow  his  trade 
in  any  place  whatever. 

Now  an  agreement  between  two  or  more  persons,  by  which  one  of  them 
undertakes  to  bind  himself  not  to  follow  his  trade  or  to  practice  a  pro- 
fession in  a  territory  of  prescribed  limits,  is  '*  a  combination  "  within  the 
meaning  of  the  statute  under  consideration.  A  contract  between  two  or 
more  to  do  a  thing  is  a  **  combination  of  *  *  *  acts"  of  such  per- 
sons to  bring  about  the  performance  of  the  contract.  It  is  upon  this  theory, 
in  part,  that  the  charge  made  in  the  petition  is  based. 

Now  the  clause  of  the  act  which  we  are  endeavoring  to  construe  makes 
no  distinction  between  such  restraints  of  trade  as  are  reasonable  and  such 
as  are  unreasonable.  Hence  if  we  should  give  to  the  words  *'  restrictions 
in  trade"  their  ordinary  technical  meaning,  it  would  follow  that  the  act 
made  punishable  all  contracts  in  restraint  of  trade,  however  reasonable 
they  may  be.  It  would  follow,  that  if  one  merchant  engaged  in  the  hard- 
ware business  should  buy  out  another,  such  other  agreeing  not  to  puraue 
the  same  business  on  the  same  block  or  street  or  in  the  same  town  for  a 
limited  time,  both  would  be  subject  to  the  penalties  affixed  by  the  act. 
It  is  probable  that  the  Legislature  has  the  power  to  make  such  a  law.  But 
it  is  unreasonable  to  presume  that  they  intended  to  make  it;  and  no  con- 
struction ought  to  be  given  to  an  act  which  would  lead  to  such  results, 
unless  its  language  is  so  clear  and  unambiguous  as  to  admit  of  no  other 
conclusion. 

It  is  true  that  article  9  of  the  Penal  Code,  already  quoted,  requii*es  us 
to  construe  the  act  ^ '  according  to  the  plain  import  of  the  language  in 
which  it  is  written,  without  regard  to  the  distinction  usually  made  be- 
tween the  construction  of  penal  laws  and  laws  upon  other  subjects;'*  but 
when  the  words  employed  have  different  meanings,  one  being  more  lim- 
ited than  another,  it  does  not  require  that  we  should  construe  them  in 
the  more  comprehensive  sense. 

The  principle  is  inherent  in  the  construction  of  all  laws  of  doubtful 
import,  that  the  intention  of  the  Legislature  must  be  sought  for,  and 
when  discovered  must  govern.  In  discovering  that  intention,  it  is  proper 
to  look  to  the  consequences  of  any  particular  interpretation,  and  if  they 
be  found  unreasonable  or  oppressive,  such  interpretation  ought  to  be  re- 
jected. The  penalty  affixed  by  the  act  in  question  for  a  violation  of  its 
provisions  is  a  fine  of  not  less  than  $50  nor  more  than  $5000,  and  im- 
prisonment in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years,  or  by  either  such  fine  or  imprisonment.  Each  day  of  the  continu- 
ance of  the  combination  is  made  a  separate  offense.  The  offense  may  be 
punished  by  confinement  in  the  penitentiary,  and  is  therefore  a  felony. 
We  do  not  think  that  it  was  the  purpose  of  the  Legislature  to  give  to  the 
word  *'  trade"  so  comprehensive  a  meaning  as  would  subject  all  parties 
to  contracts  in  restraint  of  trade,  as  these  terms  are  understood  at  com- 
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men  law,  to  such  heavy  penalties,  and  conclude  that  the  word  must  be 
construed  in  a  more  restricted  sense,  and  as  synonymous  with  "  ti*afl9c." 
In  this  sense  it  embraces  the  buying  and  selling  of  any  article  of  com- 
merce, the  barter  of  such  articles,  and  their  transportation  by  common 
carriei-s.  But  it  does  not  embrace  the  business  of  insurance,  which  is 
trade  only  in  the  sense  that  it  is  an  occupation  or  employment. 

If,  therefore,  the  acts  charged  in  the  petition  are  punishable  under  the 
statute,  they  must  be  denounced  by  sojme  other  provision. 

Is  the  contract  of  insurance  an  "article  of  commerce"  or  a  "com- 
modity" within  the  meaning  of  those  terms  as  used  in  the  remaining 
four  subdivisions  of  the  statute?  In  Paul  v.  Virginia,  8  Wallace,  168, 
the  Supreme  Court  of  the  United  Stated  held,  that  the  business  of  insur- 
ance as  carried  on  in  one  State  by  a  company  chartered  by  another  was  not 
commerce  between  the  States;  and  the  same  doctrine  is  affirmed  by  the 
Supreme  Court  of  Kansas.  State  v.  Phipps,  18  Law  Rep.  Ann.,  657.  We 
have  no  reason  to  doubt  the  correctness  of  the  conclusion.  It  is  only  by 
a  strained  construction  that  the  word  commerce  can  be  made  to  embrace 
the  business  of  insurance;  and  to  say  that  insurance  is  an  article  of  com- 
merce is  a  construction  still  more  strained.  It  is  an  aid  to  commerce,  but 
not  commerce  itself;  nor  is  it  an  article  of  commerce.  In  Nathan  v. 
Louisiana,  8  Howard,  73,  the  court  say,  that  a  dealer  in  foreign  exchange 
"  is  not  engaged  in  commerce,  but  in  supplying  an  instrument  of  com- 
merce. He  is  less  engaged  in  it  than  the  shipbuilder,  without  whose  labor 
foreign  commerce  could  not  go  on." 

The  word  "commodity"  has  two  significations.  In  its  most  compre- 
hensive sense  it  means  "convenience,  accommodation,  profit,  benefit, 
advantage,  interest,  commodiousness."  But  according  to  Webster's  In- 
ternational Dictionary,  the  use  of  the  word  in  this  sense  is  obsolete.   P.  286. 

The  word  is  ordinarily  used  in  the  commercial  sense  of  any  movable 
and  tangible  thing  that  is  ordinarily  produced  or  used  as  the  subject  of 
barter  or  sale;  and  we  think  that  this  was  the  meaning  intended  to  be 
given  to  it  by  the  Legislature  in  the  statute  in  question.  This  clearly  ap- 
pears by  the  context.  The  language  descriptive  of  the  second  category 
of  oflFenses,  "  to  limit  or  reduce  the  production  or  increase  or  reduce  the 
price  of  merchandise  or  commodities,"  implies  that  a  commodity  is  some- 
thing that  may  be  produced.  So  by  that  description  of  the  third  class, 
a  commodity  is  something  that  may  be  manufactured,  made,  transported, 
and  sold.  In  the  fourth  it  implies  something  that  may  be  sold,  used,  or 
consumed.  And  so  also  the  fifth  and  last  class  relates  to  a  commodity 
that  is  the  subject  of  sale  and  transportation.  Insurance  is  neither  pro- 
duced, consumed,  manufactured,  transported,  nor  sold  in  the  ordinary' 
signification  of  any  of  those  words,  and  therefore  it  is  not  within  "  the 
plain  import"  of  the  language  employed  in  the  act. 

But  there  is  another  point  of  view  from  which  the  statute  in  question 
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should  be  considered.  Its  title  is,  "An  act  to  define  trusts,  and  to  pi-o- 
vide  for  penalties  and  punishment  of  corporations,  persons,  firms,  and 
associations  of  persons  connected  with  them,  and  to  promote  free  compe- 
tition in  the  State  of  Texas."  The  term  "  trusts"  is  not  here  employed 
in  a  technical  legal  sense.  By  very  recent  commercial  usage  this  mean- 
ing of  the  word  has  been  extended  so  as  to  comprehend  combinations  of 
corporations  or  capitalists  for  the  purpose  of  controlling  the  price  of  arti- 
cles of  prime  necessity,  or  the  charges  of  transportation  for  the  public. 
The  formation  of  gigantic  combinations  for  these  purposes  in  late  years 
has  created  alarm  and  excited  the  liveliest  interest  in  the  public  mind. 
The  amount  of  discussion  which  it  has  invoked,  considering  the  time  dur- 
ing which  it  lias  progressed,  is  probably  without  parallel.  See  2  Beach 
on  Priv.  Corp.,  sec.  856,  and  notes.  In  the  year  1888  the  discussion 
seems  to  have  become  general,  and  in  1889  many  Legislatures,  including 
our  own,  made  laws  for  the  purpose  of  punishing  and  repressing  such 
conspiracies.     2  Beach  on  Priv.  Corp.,  1351,  note  2. 

Notable  instances  of  these  combinations  were  that  of  the  manufacturing 
corporations  engaged  in  refining  sugar,  which  was  declared  illegal  by 
the  Court  of  Appeals  of  New  York  in  the  case  of  The  People  v.  North 
River  Sugar  Refining  Company,  121  New  York,  581;  that  of  the  *'  Cot- 
ton Seed  Oil  Trust"  (The  State  v.  Cotton  Seed  Oil  Trust,  40  Louisiana 
Annual,  8);  that  of  the  '^  Diamond  Match  Trust"  (Richardson  v.  Buhl, 
6  Law  Reporter  Annual,  457);  that  of  the  **  Chicago  Gas  Trust"  (The 
People  V.  Chicago  Gas  Trust  Company,  130  Illinois,  268);  that  of  the 
'' Standard  Oil  Trust"  (Rice  v.  Rockafeller,  8  Railway  and  Corporation 
Law  Journal,  129);  that  of  the  ^'  Cattle  Trust "  (Gould  v.  Head,  88  Fed- 
eral Reporter,  886);  and  that  of  the  "Alcohol  Trust"  (The  State  v. 
Nebraska  Distilling  Company,  8  Railway  and  Corporation  Law  Journal, 
323).  For  other  cases  of  like  character,  see  Morris  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,  68  Pa.  St.,  173;  Amot  v.  Coal  Co.,  68  N.  Y.,  558;  Santa 
Clara  V.  M.  <fe  L.  Co.  v.  Hays,  76  Cal.,  387;  Clancy  v.  Onondega  Salt  Co., 
62  Barb.,  395;  Craft  v.  McConoughy,  79  HI.,  346;  India  Bagging  Co.  v. 
Kock,  14  La.  Ann.,  168;  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.,  396;  Texas 
Oil  Co.  V.  Adoue,  83  Texas,  650;  and  Anderson  v.  Jett,  89  Ky.,  375. 

The  instances  of  combinations  shown  by  the  cases  cited  serve  to  illus- 
trate the  causes  of  popular  discontent,  and  the  evils  which  the  Legisla- 
tures of  several  States  sought  to  remedy  by  direct  statutory  enactments 
upon  the  subject.  They  were  combinations  organized  for  the  purpose  of 
afifecting  the  prices  of  articles  of  prime  importance  in  commerce,  or  the 
rates  of  transportation  and  intercommunication.  The  evils  resulting 
from  these  operations  were  doubtless  paramount  in  the  minds  of  our 
legislators  when  they  passed  the  statute  under  consideration;  and  it  was 
to  repress  these  practices  that  the  law  was  enacted.  By  ''  the  plain  im- 
port of  its  language"  it  makes  unlawful  all  combinations  to  raise  or  de- 
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press  the  price  of  all  articles  of  commerce  whatever,  or  to  increase  or 
diminish  the  rates  of  transportation  of  such  articles.  It  seems  to  us, 
therefore,  that  the  words  in  the  firat  subdivision  of  section  1  of  the  act, 
"to  create  or  carry  out  restrictions  in  trade,"  were  intended  only  as  a 
general  expression  of  the  purpose  of  the  law,  and  that  the  acts  defined  in 
the  subsequent  members  of  the  section  were  intended  as  a  specific  defini- 
tion of  what  was  meant  in  the  first. 

The  National  Benefit  Company  v.  The  Union  Hospital  Company,  11 
Law  Reporter  Annual,  437,  was  a  case  involving  the  question  of  a  partial 
restraint  of  trade,  and  in  their  opinion  the  court  say:  "  There  are  two 
classes  of  cases,  some  of  which  appellants  have  cited,  which  are  often  con- 
founded with  but  are  clearly  distinguishable  from  cases  like  the  present, 
and  stand  upon  entirely  a  different  footing.  This  one  is  a  combination 
between  producers  and  dealers  to  limit  the  production  or  supply  of  an 
article,  so  as  to  acquire  a  monopoly  of  it,  and  thus  unreasonably  enhance 
prices.  The  other  is  where  a  corporation  of  a  quasi-public  character, 
cha>*ged  with  a  public  duty,  as  a  railway  company,  gas  company,  or  the 
like,  enters  into  a  contract  restrictive  of  its  business,  which  would  disable 
it  from  performing  its  duty  to  the  public."  We  think  it  was  to  combi- 
nations of  the  character  described  in  these  remarks  that  our  statute  was 
intended  to  apply,  and  not  to  combinations  of  persons  engaged  in  any 
employment  which  may  be  restrictive  of  that  business. 

But  it  is  a  rule  of  construction,  that  each  word  and  sentence  should  be 
presumed  to  be  intended  for  a  purpose,  and  that  each  should  be  given 
effect;  and  it  may  be  argued,  that  our  construction  destroys  the  effect  of 
the  words  in  the  first  clause,  and  that  under  such  construction  they  might 
have  been  omitted  without  changing  the  meaning  of  the  section.  But 
the  argument  defeats  itself.  If  the  words  "  restrictions  in  trade"  are  not 
to  be  limited  in  their  meaning,  then  all  the  subsequent  parts  of  the  sec- 
tion were  unnecessary,  and  may  have  been  omitted  without  altering  the 
sense.  Every  act  therein  defined  is  clearly  a  restriction  in  trade,  in  the 
most  comprehensive  meaning  of  those  terms.  The  same  argument  may 
be  made  in  reference  to  the  words  *'  article"  and  *'  commodity,"  and  it 
may  be  said  they  should  be  construed  to  have  a  different  meaning.  But 
if  the  word  "  commodity"  was  employed  in  its  broadest  meaning,  item- 
braced  '*  article,"  and  the  latter  might  have  been  omitted.  The  fact  is, 
the  section  of  the  act  under  consideration  abounds  in  tautology,  and  its 
general  structure  is  such  that  rules  based  upon  grammatical  niceties  should 
not  prevail  over  broader  and  more  liberal  rules  of  construction. 

Our  conclusion  is,  that  the  case  stated  in  the  petition  does  not  come 
within  the  provisions  of  the  statute;  but  we  are  not  prepared  to  concur 
with  the  Court  of  Appeals  in  holding  that  the  whole  act  is  inoperative. 
It  is  true  that  while  trusts  are  defined  in  the  first  section,  nowhere,  either 
in  that  or  any  other  section,  are  they  expressly  declared  unlawful.     The 
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following  sections  provide  forfeitures  for  corporations  and  punishment  for 
persons  who  "  violate  any  of  the  provisions'*  of  the  act,  but  they  do  not 
designate  what  shall  constitute  a  violation  of  its  provisions  in  any  direct 
terms.  Confining  ourselves  to  the  letter  of  the  law,  there  is  a  clear 
hiatus — ^a  lack  of  connection  in  its  pi*ovisions. 

But  the  Legislature  evidently  intended  to  affix  a  punishment  to  some 
acts,  and  it  is  reasonable  to  presume  that  the  acts  they  have  defined  were 
those  intended  to  be  forbidden.  This  intention  is  made  more  evident  by 
the  sixth  section,  which  declares  that  a  violation  of  the  provisions  of  the  act 
is  *'  a  conspiracy  against  trade," etc. ;  also  by  the  seventh,  which  provides, 
that  it  shall  be  sufficient  in  an  indictment  under  the  act  '^  to  state  the 
purposes  and  efifect  of  the  trust  or  combination,  and  that  the  accused  was 
a  member  of  and  acted  with  or  in  pursuance  of  it,  without  giving  its 
name  or  description,  or  how,  when,  or  where  it  was  created."  The  eighth 
section  also  provides  that  it  shall  be  sufficient  to  prove  upon  the  trial 
that  ^'  the  trust  or  combination,  as  defined  herein,  exists,  and  that  the  de- 
fendant belonged  to  it,  or  acted  for  or  in  connection  with  it,  without 
proving  all  the  members  belonging  to  it,"  etc. 

There  is  no  express  declaration  that  trusts  were  unlawful;  the  acts 
which  are  declared  to  constitute  a  trust  are  not  expressly  made  punish- 
able; nor  is  any  act  expressly  declared  to  be  a  violation  of  the  provisions 
of  the  statute;  yet  the  language  is  sufficient,  we  think,  to  manifest  un- 
mistakably the  intention  of  the  Legislature  to  punish  as  offenses  some  of 
the  acts  defined  in  the  first  section;  and  it  is  but  reasonable  to  conclude 
that  the  purpose  was  to  subject  them  all  to  a  like  punishment.  The  in- 
tention of  the  Legislature  is  the  aim  of  statutory  construction,  and  where, 
though  not  expressed,  it  is  clearly  manifested  by  implication  from  the 
language  used,  we  can  not  say  that  it  should  not  have  effect.  That  which 
is  not  expressed  in  words  may  be  " plainly  imported"  by  implication. 

We  have  deemed  it  proper  to  say  this  much  upon  this  question,  although 
its  determination,  in  our  opinion,  is  not  necessary  to  a  decision  of  this 
case.  The  other  question  as  to  the  validity  of  the  statute  involves  a  con- 
struction of  the  Constitution,  and  we  do  not  feel  called  upon  to  deter- 
mine it.  The  decision  of  a  grave  constitutional  question,  although  in- 
volved in  a  case,  is  properly  pretermitted  until  a  controversy  arises  in 
which  such  decision  becomes  necessary  to  its  disposition. 

Having  determined  that  the  acts  charged  against  the  defendants  are  not 
embraced  within  the  provisions  of  the  statute,  it  becomes  necessary  to 
decide  whether  or  not  they  are  unlawful  at  common  law.  We  have  found 
no  direct  decision  in  any  court  of  last  resort  upon  the  point.  The  de- 
cisions upon  cases  involving  similar  questions  are  not  altogether  har- 
monious. 

We  have  seen  that  contracts  in  unreasonable  "  restraint  of  trade"  are 
illegal  in  the  sense  that  they  are  not  enforceable.    Of  these  there  is  a  well 
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defined  class — those  in  which  the  parties  seek  to  bind  themselves  by  an 
agreement  that  one  of  them  shall  cease  to  pursue  his  vocation.  The 
terms  are  usually  employed  by  the  courts  in  this  sense.  It  is  clear  that 
the  combination  in  question  is  not  of  this  class.  But  employing  the 
terms  in  a  looser  sense,  it  is  frequently  said  that  agreements  to  raise  or 
depress  pnces,  between  persons  engaged  in  the  same  business,  is  a  com- 
bination in  restraint  of  trade.  That  such  contracts,  as  applied  to  certain 
kinds  of  business,  are  unlawful  in  the  sense  that  they  are  not  valid,  there 
is  no  doubt;  but  whether  the  rule  extends  to  every  class  of  business  is  a 
dififerent  question.  It  extends  to  a  business  in  which  the  public  have  a 
right,  as  distinguished  from  a  business  which  may  be  merely  beneficial  to 
the  public.  Such  is  the  carrying  trade,  and  especially  the  business  of  trans- 
portation by  railroad  and  communication  by  telegraph.  Railroad  and 
telegraph  companies  derive  their  right  to  condemn  property  from  the  fact 
that  their  business  is  established  for  a  public  use.  So.  the  business  of  gas 
companies  who  have  acquired  a  right  to  lay  their  pipes  in  the  public  streets, 
in  analogy  to  that  of  railway  companies>  is  treated  as  public.  People  v. 
Chicago  Gras  Co.,  8  Law  Rep.  Ann.,  497. 

Thus  far  we  may  clearly  see  our  way;  but  when  we  come  to  a  business 
not  public  in  its  character  in  the  sense  previously  indicated,  the  difficulties 
arise.  We  take  it  as  being  well  settled,  that  all  combinations  among  deal- 
ers in  provisions  or  other  articles  of  prime  necessity  are  deemed  in  law 
contrary  to  public  policy,  and  contracts  to  effect  or  carry  out  such  com- 
binations are  held  void.  India  Bagging  Co.  v.  Kock,  8  La.  Ann.,  168; 
Santa  Clara  M.  A  L.  Co.  v.  Hays,  76  Cal.,  387;  Coal  Co.  v.  Coal  Co.,  68 
Pa.  St.,  173. 

Combinations  of  this  character  are  commonly  called  monopolies,  but 
they  are  not  the  technical  monopolies  known  to  the  common  law.  4 
Black.  Com.,  ch.  12,  sec.  9.  The  doctrine  that  they  are  illegal  probably 
had  its  origin  in  the  laws  against  forestalling,  regrating,  and  engrossing — 
offenses  which  at  a  very  early  day  in  England  were  made  punishable  by 
statutes  which  have  since  been  repealed.  They  were  probably  offenses 
at  common  law,  though  their  precise  nature,  as  defined  in  that  system, 
seems  to  be  obscure.  1  Bish.  Crim.  Laws,  8  ed.,  sec.  525.  According 
to  Blackstone,  forestalling  was  defined  by  the  statute  "  to  be  the  buying 
or  contracting  for  any  merchandise  or  victual  coming  in  the  way  to  mar- 
ket; or  dissuading  persons  from  bringing  their  goods  or  provisions  there, 
or  persuading  them  to  enhance  the  price  when  there;  or  of  any  practices 
to  make  the  market  dearer  to  the  fair  trader;"  and  regrating  "  to  be  the 
buying  of  com  or  other  dead  victual  in  any  market  and  selling  it  again 
in  the  same  market  or  within  four  miles  of  the  place."  Engrossing  is 
*'  the  buying  up  large  quantities  of  com  or  other  dead  victual,  with  in- 
tent to  sell  them  again.'* 

As  we  have  said,  these  statutes  have  been  repealed  in  England.    They 
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were  applicable  to  a  oondition  of  society  which  no  longer  exists.  But  it 
is  to  be  presumed  that  the  common  law  principle  which  underlies  them  is 
the  origin  of  the  modern  doctrine  on  the  subject. 

We  find  that  in  most  of  the  cases  in  which  agreements  among  manu- 
facturei*s  and  dealers  to  increase  the  price  of  their  wares  and  commodities 
related  to  some  merchantable  article  of  necessity  or  of  great  utility.  In 
the  case  of  the  India  Bagging  Company  v.  Kock,  supra,  it  is  said  in  the 
opinion,  that  bagging  is  an  article  '^  of  prime  necessity  *'  to  cotton  plant- 
ers. In  the  elaborate  opinion  delivered  in  the  trial  court  in  the  Sugar 
Hefining  case,  Judge  Barrett  lays  stress  upon  the  fact  that  sugar  is  ^*  a 
necessary  article  of  commerce."  The  People  v.  Refining  Co.,  2  Law  Rep. 
Ann.,  33.  So  also  in  the  opinion  in  the  same  case  in  the  Supreme  Court. 
52  Law  Rep.  Ann.,  386.  In  the  opinion  in  the  same  case  in  the  Court 
of  Appeals  the  question  was  not  discussed,  it  not  being  deemed  necessary 
to  a  decision  of  the  case.  121  N.  Y.,  582.  In  Richardson  v.  Buhl,  6 
Law  Reporter,  457,  the  court  also  say  "  the  article  "  in  controversy  "  has 
come  to  be  regarded  as  one  of  necessity  not  only  in  every  household  in 
the  land,  but  one  of  daily  use  by  almost  every  individual  in  the  coun- 
try."    Similar  expressions  may  be  found  in  other  cases. 

On  the  Other  hand,  in  Central  Shade  Roller  Company  v.  Cushman,  143 
Massachusetts,  353,  an  agreement  between  three  manufacturers  of  ^^  shade 
rollers"  to  control  the  manufacture  and  sale  of  their  products  was  held 
not  unlawful,  distinctly  upon  the  ground  that  their  wares  were  not  arti- 
cles of  "  prime  necessity."  The  doctrine  was  adhered  to  and  reafiSrmed 
by  the  same  court  in  the  subsequent  case  of  the  Gloucester  Isinglass  and 
Glue  Company  v.  Russia  Cement  Company,  154  Massachusetts,  92.  In 
the  latter  case  the  court  say:  "  Their  contract  had  no  relation  to  an  arti- 
cle of  prime  necessity  or  to  staple  commodities  ordinarily  bought  and  sold 
in  market."  In  most  of  the  cases  in  which  agreements  between  persons 
doing  a  business  not  of  a  public  character  have  been  held  contrary  to 
public  policy  and  void,  the  contracts  related  not  only  to  articles  of  com- 
merce, but  to  staple  commodities. 

Insurance  is  a  mere  contract  of  indemnity  against  a  contingent  loss. 
Though  it  is  an  important  aid  to  commerce,  it  is  not  a  business  of  com- 
merce, or  one  in  which  the  public  have  any  direct  right.  No  franchise  is 
necessary  for  its  prosecution,  and  no  one  has  a  right  to  demand  of  an 
underwriter  that  his  property  shall  be  insured  at  any  rate.  Any  indi- 
vidual may  execute  a  policy,  and  so  any  company  incorporated  for  the 
purpose  of  insuring  property  may  refuse  to  execute  one,  unless  it  be  so 
bound  by  its  charter.  Forced  insurance,  for  obvious  reasons,  is  detri- 
mental to  the  public  interest,  and  it  is  therefore  not  probable  that  such 
restriction  will  be  found  in  any  charter. 

Labor  is  necessary  to  production  and  transportation,  and  therefore  it  is 
not  merely  an  aid,  but  a  necessity  of  commerce.     It  is  advantageous  to 
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the  pubHc,  and  in  that  sense  they  have  an  interest  in  it.  The  services  of 
professional  men  are  likewise  indispensable  in  most  civilized  communi- 
ties, and  ai*e  presumably  likewise  advantageous  to  the  public.  The  pub- 
lic have  an  interest  in  them,  in  the  same  sense  in  which  they  have  an  in- 
terest in  the  business  of  insurance. 

It  follows,  therefore,  that  if  insurance  companies  are  to  be  brought 
within  the  rule  that  makes  agreements  to  increase  the  price  of  merchan- 
dise illegal,  upon  the  ground  that  the  public  have  an  interest  in  their 
business,  agreements  among  laborers  and  among  professional  men  not  to 
render  services  below  a  stipulated  rate  should  be  held  contrary  to  public 
policy  and  void,  upon  the  same  ground. 

Combinations  among  working  men  to  increase  or  maintain  their  wages 
by  unlawful  means  are  unlawful.  But  are  such  combinations  unlawful 
when  the  only  means  resorted  to  to  accomplish  their  objects  is  a  refusal 
on  part  of  the  parties  to  the  agreement  to  accept  employment  at  a  lower 
rate  of  wages  than  that  designated  in  the  contract  ?  This  is  the  next  ques- 
tion for  determination,  and  it  is  not  without  difficulty. 

In  treating  of  criminal  conspiracies,  Mr.  Bishop  says:  *'  Whatever  the 
language  of  some  of  the  old  cases,  no  lawyer  of  the  present  day  would 
hold  it  indictable  for  men  simply  to  associate  to  promote  their  own  inter- 
ests or  specifically  to  raise  their  wages.  If  the  means  adopted  were  mu- 
tual improvement  of  their  mental  or  physical  powers,  mutual  instruction 
in  their  methods  of  doing  their  work,  mutual  acquiring  and  imparting 
information  as  to  the  wages  paid  in  other  localities,  or  anything  else  of 
a  like  helpful  nature,  severally  enabling  the  members  to  obtain  higher 
wages,  nothing  could  be  more  commendable  and  nothing  further  from 
the  inhibition  of  the  law.  Or  if  employers  should  combine  simply  to  re- 
dace  wages,  not  proposing  any  unlawful  means,  perhaps  we  might  not  so 
much  commend  them,  yet  still  they  would  stand  under  no  disfavor  from 
the  law.  The  result  of  which  is,  that  a  conspiracy  to  enhance  or  reduce 
wages  is  not  indictable  per  se,  while  yet  it  may  be  so  by  reason  of  pro- 
posed unlawful  means.*'  2  Bish.  on  Crim.  Law,  sec.  2332.  The  author 
then  proceeds  to  consider  certain  means  which  have  been  determined  to 
be  unlawful — in  which  a  mere  agreement  by  men  not  already  under  con- 
tract not  to  work  unless  for  a  certain  rate  of  wages  does  not  seem  to  be 
included. 

But  the  matter  seems  to  be  involved  in  some  obscurity.  In  a  previous 
section  the  author  cites  the  remarks  of  distinguished  English  judges,  in- 
cluding Lord  Mansfield,  to  the  effect  that  such  agreements  are  unlawful 
in  themselves;  but  adds:  "  In  a  later  case,  Erie,  J.,  perhaps  with  a  view 
to  conforming  to  the  statute  of  6  George  IV,  chapter  129,  section  4,  yet 
distinctly  qualifying  the  words  of  Lord  Mansfield,  stated  it  as  settled, 
*  that  workmen  are  at  liberty,  while  they  are  perfectl}'  free  from  engage- 
ment and  have  the  option  of  entering  into  employ  or  not,  to  agree  among 
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themselves  to  say,  We  will  not  go  into  any  employ  unless  we  can  get  a 
certain  rate  of  wages.'  " 

Mr.  Freeman,  in  his  note  to  the  case  of  The  People  v.  Fisher,  says: 
<^  Recent  decisions  in  England,  and  the  spirit  now  prevailing  there  and 
in  this  country  of  giving  encouragement  to  workmen  in  their  endeavors 
to  associate  themselves  into  organizations  for  their  mutual  benefit,  have 
settled  beyond  question  that  unemployed  workmen  may  unite  and  agree 
not  to  work  unless  for  a  certain  price.  This  is  a  plain  right,  upon  which 
no  doubt  ought  ever  to  have  existed."  28  Am.  Dec.,  508.  The  learned 
annotator  then  quotes:  '^The  law  is  clear,  that  workmen  have  a  right 
to  combine  for  their  own  protection,  and  to  obtain  such  wages  as  they 
may  choose  to  agree  to  demand."  Citing  Reg.  v.  Railands,  5  Cox  C.  C, 
486,  460. 

In  Commonwealth  v.  Hunt,  4  Metcalf,  111,  it  was  held  by  the  Supreme 
Court  of  Massachusetts,  that  an  association  among  journeymen  boot- 
makers, in  which  they  bound  themselves  not  to  work  for  any  person  who 
employed  one  not  a  member  of  the  association,  was  not  indictable  at  com- 
mon law.  Following  that  decision,  that  court  also  held,  in  Bo  wen  v. 
Matheson,  14  Allen,  499,  tliat  an  agreement  among  certain  defendants 
by  which  they  sought  to  compel  the  plaintiff,  a  shipping  master,  among 
other  things,  to  ship  men  from  them  at  an  established  rate  of  wages,  was  not 
illegal  and  did  not  give  a  ground  of  action,  although  the  plaintifiTs  busi- 
ness had  been  damaged  by  the  conspiracy.  So  also,  in  Caren  v.  Ruther- 
ford, 106  Massachusetts,  10,  they  say  that  *'  it  is  no  crime  for  any  number 
of  workmen  to  associate  themselves  and  agree  not  to  work  for  or  deal 
with  certain  men  or  certain  classes  of  men,  or  work  under  certain  wages, 
or  without  certain  conditions." 

We  take  it,  therefore,  that  the  weight  of  authority  is  against  the  prop- 
osition that  such  a  combination  among  workmen  is  indictable  at  common 
law.  It  does  not  follow,  however,  that  any  agreement  of  that  character 
is  not  against  public  policy  and  therefore  void.  But  it  is  proper  to  show 
that  it  was  not  an  indictable  ofifense  at  common  law;  for  if  so,  any  con- 
tract in  pursuance  of  such  an  agreement  would  have  been  illegal,  in  the 
sense  that  it  would  not  be  enforceable  in  the  courts. 

Upon  the  question  whether  an  agreement  among  workmen  to  raise  their 
wages  is  contrary  to  public  policy,  as  being  in  restraint  of  trade,  there  is 
some  conflict  in  the  authorities.  In  Collins  v.  Locke,  4  Appeal  Cases, 
674,  the  Judicial  Committee  of  the  Privy  Council  held,  that  a  contract 
between  stevedores  in  a  certain  port,  by  which  they  agreed  to  parcel  out 
the  stevedoring  business,  was  not  void  as  a  contract  in  restraint  of  trade 
at  common  law.  The  court  say:  **  The  objects  which  this  agreement  has 
in  view  are  to  parcel  out  the  stevedoring  business  of  the  port  amongst  the 
parties  to  it,  and  so  to  prevent  competition  at  least  amongst  themselves, 
and  also,  it  may  be,  to  keep  up  the  price  to  be  paid  for  the  work.    Their 


Digitized  by  VjOOQIC 


189S.']  Instrance  Co.  v.  The  State.  273 

lordships  are  not  prepared  to  say  that  an  agreement  having  these  objects 
is  invalid  if  carried  into  effect  by  proper  means,  that  is,  by  provisions 
reasonably  necessary  for  the  purpose,  though  the  effect  of  them  might  be 
to  create  a  partial  restraint  upon  the  power  of  the  parties  to  exercise  their 
trade." 

In  the  Master  Stevedores'  Association  v.  Walsh,  2  Daly,  1,  which  waa 
a  civil  action,  it  was  held,  that  it  was  not  unlawful  for  workmen  to  agree 
that  they  would  not  work  below  certain  rates,  and  that  a  by-law  of  an  as- 
sociation which  provided  a  pecuniary  penalty  for  the  violation,  by  way  of 
a  fine,  could  be  recovered.  The  decision  was  not  by  a  court  of  last  re- 
sort, but  the  opinion  is  able,  learned,  and  exhaustive,  and,  as  it  seems  to 
us,  convincing.  See  also,  Sayre  v.  Louisville  Ben.  Assn.,  1  Duvall  (Ky.), 
133. 

In  Ladd  v.  The  Cotton  Press  Company,  t53  Texas,  172,  it  was  also  de- 
cided, in  effect,  that  a  combination  among  the  compressing  companies  in 
the  city  of  Galveston  by  which  they  increased  the  prices  for  compressing 
cotton  was  not  unlawful.  This  proposition  is  based  distinctly  upon  the 
ground  that  compressing  cotton  is  not  a  public  business. 

On  the  other  hand,  it  is  held  by  the  Supreme  Court  of  Illinois,  in  Moore 
V.  Bennett,  15  Law  Reporter  Annual,  361,  that  an  association  of  steno- 
graphers, one  of  the  objects  of  which  was  to  control  prices  to  be  charged 
for  work  by  its  members,  is  an  illegal  combination,  and  that  its  rules 
would  not  be  enforced  so  as  to  sustain  an  action  of  one.  member  against 
another.  The  cases  cited  all  relate  to  combinations  between  carriera  or 
dealers  or  producers  of  the  staple  articles  of  commerce,  as  the  opinion  it- 
self shows.  The  court  also  quote  from  Tiedman  on  Commercial  Paper, 
section  190,  as  follows:  "All  combinations  of  capitalists  or  of  working 
men  for  the  purpose  of  influencing  trade  in  their  especial  favor'  by  rais- 
ing or  reducing  prices  are  so  far  illegal  that  agreements  to  combine  can 
not  be  enforced."  The  cases  cited  by  this  author  do  not  sustain  the 
proposition.  Morris  Run  Coal  Company  v.  Barclay  Coal  Company,  68 
Pennsylvania  State,  178,  was  a  combination  to  affect  the  price  of  coal. 
Stanton  v.  Allen,  5  Denio,  434,  was  an  association  composed  of  the  pro- 
prietors of  canal  boats  to  regulate  the  rate  of  transportation.  In  the 
other  cases  cited — Britain  v.  Adams,  3  New  York,  129;  Noyes  v.  Day,  14 
Vermont,  384;  Doolin  v.  Ward,  6  Johnson,  194;  and  Thompson  v.  Davies, 
13  Johnson,  112 — it  is  simply  held  that  agreements  to  prevent  competi- 
tion in  bidding  at  auction  sales  are  contrary  to  public  policy,  and  there- 
fore void.  Combinations  of  that  character  tend  to  affect  the  price  of  the 
thing  to  be  sold,  and  directly  to  defraud  the  owner.  In  his  work  on 
Sales,  the  same  author  lays  down  the  same  proposition,  and  attempts  to 
sustain  it.  by  the  same  authorities.  Teid.  on  Sales,  sec.  303.  Notwith- 
standing our  great  respect  for  the  court  which  made  the  decision,  we  can 
Vol.  LXXXVI.  Sup.— 18 
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not  concur  in  the  doctrine  announced  in  the  case  of  Moore  v.  Bennett. 
It  is  opposed  to  the  well  considered  cases  on  the  same  point  which  we 
have  previously  cited,  and  which,  as  we  think,  lay  down  the  correct  rale. 

Now  the  business  of  the  stevedores  is  essential  to  maritime  commerce, 
and  that  of  compressing  cotton  is  an  important  aid  to  traffic  in  that  staple. 
In  that  particular  neither  are  secondary  to  the  business  of  insurance.  The 
public  has  an  interest  in  the  one,  just  as  it  has  in  the  others;  and  if  it  be 
law,  those  engaged  in  loading  ships  and  in  compressing  cotton  may  com- 
bine to  regulate  their  charges,  we  see  no  good  reason  why  insurance  com- 
panies may  not  combine  for  a  similar  purpose.  The  same  may  be  said  of 
lawyers,  physicians,  dentists,  and  others  pursuing  like  occupation  in  which 
many  persons  may  have  an  interest  in  the  services  to  be  performed. 

But  there  is  a  stronger  reason  for  holding  combinations  to  enhance 
prices  among  those  engaged  in  occupations  which  are  licensed  and  are 
protected  from  unlicensed  competition  illegal,  than  among  those  of 
whom  no  such  license  is  required.  In  Morris  Run  Coal  Company  v.  Bar- 
clay Coal  Company,  68  Pennsylvania  State,  173,  Judge  Agnew,  who  de- 
livered the  opinion,  puts  the  case  very  strongly  against  a  combination 
among  the  coal  companies  to  control  the  market;  and  yet  says:  ^^  To  fix 
a  standard  of  prices  among  men  in  the  same  employment,  as  a  fee  bill,  is 
not  in  itself  criminal,  but  may  become  so  when  the  pai'ties  resort  to 
coercion,  restraint,  or  penalties  upon  the  employe  or  employers,  or  what 
is  worse,  to  force  of  arms."  For  these  reasons,  we  conclude  that  the  com* 
bination  in  this  case  is  not  illegal  at  common  law. 

But  if  it  should  be  determined  that  the  combination  charged  in  the  pe- 
tition is  so  far  illegal  as  to  make  any  contract  growing  out  of  it  void  at 
common  law,  we  are  not  prepared  to  say  that  it  would  either  subject  the 
corpofations  engaged  in  it  to  a  forfeiture  of  their  franchises,  or  to  be  en- 
joined at  the  suit  of  the  State.  The  application  of  either  rule  would  re- 
sult in  grave  consequences.  A  corporation  which  exceeds  its  powers  in 
an  important  particular  commits  a  breach  of  an  implied  condition  of  its 
contract,  and  may  be  properly  held  subject  to  the  penalty  of  a  forjeiture. 

But  the  sanction  of  a  rule  of  law  which  holds  a  contract  not  made  pun- 
ishable merely  void  as  against  public  policy,  is  ordinarily  simply  to  re- 
fuse the  parties  any  remedy  for  its  enforcement;  and  it  may  be  doubted 
whether  the  courts  would  interfere  to  enjoin  their  performance.  The 
courts  may  command  parties  to  a  legal  contract  in  restraint  of  trade  to 
refrain  from  violating  its  provisions;  but  can  they  enjoin  a  party  to  a 
contract  merely  void  to  refrain  from  its  performance?  The  rule  is  to 
leave  the  parties  as  they  have  left  themselves.  If  the  contract  be  execu- 
tory, a  court  will  not  enforce  it  in  favor  of  one  claiming  under  it;  if 
executed,  it  will  not  rescind  it  at  the  suit  of  a  party  claiming  against  it 
The  public  policy  which  creates  the  rule  in  these  cases,  it  seems  to  us,  has- 
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gone  no  farther  in  providing  a  sanction  for  its  enforcement  than  to  refuse 
a  remedy  in  the  courts  to  either  party  to  the  agreement. 

The  North  River  Sugar  Refining  case  was  tried,  and  appealed  to  the 
Supreme  Court  en  banc,  and  thence  an  appeal  was  taken  to  the  Court  of 
Appeals.  It  was  stubbornly  contested,  and  argued  with  distinguished 
ability  on  both  sides  at  every  stage  of  its  progress.  In  the  opinion  of  the 
.  trial  judge  stress  is  laid  upon  the  fact  that  the  tendency  of  the  combina- 
tion was  to  create  a  monopoly  in  restraint  of  trade.  2  Law  Rep.  Ann.,  33. 
In  the  Supreme  Court  this  is  made  a  principal  ground  upon  which  the 
opinion  of  the  court  is  based.  The  opinion  recognized  that  it  was  a  con- 
spiracy in  restraint  of  trade  under  the  statute  of  New  York,  and  an  in- 
dictable oflfense.  5  Law  Rep.  Ann.,  886.  But  it  is  notable  that  the  Court 
of  Appeals  expressly  waive  any  consideration  of  that  question,  and  hold 
that  the  defendant  corporation  had  subjected  its  charter  to  forfeiture,  by 
reason  of  its  having  exceeded  its  powers  in  forming  with  other  corpora- 
tions a  trust  in  the  nature  of  a  partnership.  It  may  be  that  to  restrain  a 
party  from  performing  a  contract  merely  void  at  common  law  as  being 
contrary  to  public  policy,  would  be  to  violate  the  rule,  which  leaves  all 
the  parties  to  suflfer  the  consequence  of  their  improvident  engagements  of 
such  a  character,  and  gives  relief  to  none.  But  this  would  not  apply  if 
the  interest  of  a  third  pei*son  was  to  be  affected.  The  question  is  not 
without  difficulty,  and  since  its  determination  is  not  necessary  to  this  case, 
we  do  not  decide  it.  It  may  be  that  a  thorough  examination  of  the  au- 
thorities would  show  that  it  is  settled. 

We  would  not  be  understood  as  holding  that  the  combination  disclosed 
in  this  case  is  not  detrimental  to  the  public,  and  that  sound  policy  does 
not  demand  the  suppression  of  that  and  like  organizations  of  a  similar 
magnitude.  There  are  certain  contracts,  and  perhaps  combinations,  which 
the  law  regards  as  being  against  public  policy.  The  courts  can  not  ex- 
tend the  rule  merely  by  reason  of  their  opinion  as  to  what  the  law  ought 
to  be.  What  other  combinations  or  contracts  should  be  held  illegal  on 
the  ground  of  public  policy,  is  a  political  question — that  is  to  say,  one 
which  it  is  the  province  of  the  legislative  department  of  the  government 
to  determine.  The  Legislature  has  power  to  weigh  the  public  interest  even 
''in  golden  scales,"  and  if  such  combinations  be  found  detrimental,  they 
can  denounce  the  evil  and  provide  the  remedy. 

It  follows,  that  we  are  of  opinion  that  this  action  can  not  be  maintained, 
and  therefore  the  judgments  both  of  the  Court  of  Civil  Appeals  and  of 
the  District  Court  are  reversed,  and  judgment  is  here  rendered  for  the 
defendants  in  the  latter  court,  the  plaintiffs  in  error  in  this  court. 

Reversed  and  rendered. 
Delivered  December  14,  1893. 
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E.  LiPPENCOTT   ET   AL   V.  JOHN   H.  YoRK   ET   AL. 

No.  63. 

I  86    278 

Lfig  887      1.  Homestead— Mechanic's  Lien— Constitution. 

Article  IG,  section  50,  of  the  State  Constitutiou,  while  it  operates  as  a 
restriction  on  the  power  of  a  husband  and  wife  to  impose  charges  upon 
the  homestead,  recognizes  their  power  to  do  this  by  a  mortgage,  trust 
deed,  or  other  lien  to  secure  payment  for  work  or  labor,  and  in  con- 
structing improvements  upon  it;  and  in  absence  of  legislation  declar- 
ing the  only  mode  in  which  this  may  be  done,  no  good  reason  is  per- 
ceived why  it  may  not  be  mortgaged  to  secure  a  debt  contracted  as  a 
debt  must  be  to  bind  the  homestead  for  labor  or  material  used  in  im- 
proving it.    This  applies  as  weU  to  contract  liens  as  to  statutory  liens.  279 

2.  Mechanics'  Liens— Constitution. 

Article  16,  section  37,  of  the  Constitution,  provides,  that  ^'  Mechanics, 
artisans,  and  material  men  of  every  class  shall  have  a  lien  upon  the 
buildings  and  articles  made  or  repaired  by  them,  for  the  value  of  their 
labor  done  thereon,  or  materials  furnished  therefor;  and  the  Legisla- 
ture shall  provide  for  the  speedy  and  efficient  enforcement  of  said 
law.^^  This  as  clearly  evidences  the  solicitude  of  the  people  to  give 
protection  to  the  classes  named  in  it,  as  does  the  article  16,  section 
50,  to  protect  the  homestead  from  forced  sale,  and  from  liens  upon 
it  for  any  purposes  other  than  those  enumerated.  This  applies  only 
to  the  statutory  liens,  as  legislation  was  necessary  to  fix  and  enforce 
them 279 

d*  Express  and  Statutory  Liens  on  Homestead. 

These  two  classes  of  liens  differ  in  the  time  they  talce  effect,  in  the  ex- 
tent to  which  they  bind  other  improvements,  the  mode  of  foreclosure, 
and  the  limitation  of  time  of  foreclosure.  See  discussion.  The  rules 
applicable  to  one  can  not  be  applied  to  the  other 281 

4*  Express  Lien  on  Homestead— Mortgagre. 

The  power  of  the  husband  and  wife,  in  the  manner  prescribed  in  the 
Constitution,  to  give  lien  upon  homestead,  by  express  contract  to  se- 
cure payment  of  indebtedness  incurred  for  work  or  material  used  in 
constructing  improvements  on  the  homestead,  is  made  clear  by  the 
Constitution,  which  speaks  of  mortgages  and  trust  deeds,  which  can 
exist  only  through  contract ■. 281 

6.  Same. 

When  the  agreement  or  contract  made  by  husband  and  wife  with  con- 
tractor, mechanic,  laborer,  or  material  man,  evidences  an  intent  thereby 
to  give  lien  upon  the  homestead  for  labor  or  material  used  in  improv- 
ing it,  then  a  lien  exists  by  force  of  the  contract,  and  may  be  enforced 
under  the  rules  applicable  to  such  liens 282 

6.  Same— Case  in  Judgment. 

Husband  and  wife,  by  contract  in  mode  prescribed  by  law,  fixed  a  lien 
upon  their  homestead  for  labor  and  material  used  in  building  upon  it. 
While  the  lien  was  existing  the  holder  of  this  lien  assigned  it  and  his 
account  for  labor,  etc.  Husband  and  wife  thereafter  contracted  with 
the  holder  for  an  extension  of  time,  and  to  secure  same  executed  a 
deed  of  trust  upon  the  homestead,  the  debt  payable  in  ten  years.  Held^ 
that  the  deed  of  trust  was  valid 278,  283 
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7.  Same— Public  Policy. 

Such  express  lien  on  homestead  for  improvements  thereon  is  not  against 
public  policy.    See  discussion 283 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District, 
in  an  appeal  from  Dallas  County. 

Dickson  &  Maroney^  for  appellants. — The  facts  of  this  case  show  no  eva- 
sion of  the  homestead  law,  but  rather  a  scrupulous  compliance  with  its 
provisions.  While  an  ordinary  loan  to  a  head  of  a  family  to  improve  the 
homestead  will  not  constitute  a  mechanic's  lien,  because  it  does  not  com- 
ply with  either  the  Constitution  or  the  statute,  yet  there  is  nothing  in 
either  the  language  or  the  policy  of  the  law  to  prevent  the  owner  from 
arranging  in  advance  for  the  money  to  pay  the  contractor  whose  contract 
is  entered  into  and  performed  in  compliance  with  the  Constitution  and 
statutes.  Rather  does  the  policy  of  the  law  and  the  dictates  of  reason, 
morality,  and  prudence  sanction  such  a  provident  foresight.  And  as  a 
mechanic's  lien  is  assignable,  the  owner  may  in  this  manner  secure  the 
person  who  advances  the  money.  Rev.  Stats.,  art.  266;  Bank  v.  Higgins, 
72  Texas,  ^^\  Harris  County  v.  Campbell,  68  Texas,  22;  Clark  v.  Gil- 
lespie,  70  Texas,  513;  Railway  v.  Rucker  <fe  Montgomery,  59  Texas,  587; 
Railway  v.  Daniels,  62  Texas,  70;  Hicks  v.  Morris,  57  Texas,  658  (over- 
ruling Malone  v.  Kauffman,  38  Texas.  454,  and  Autrey  v.  Whitmore,  31 
Texas,  627);  Focke  <fe  Co.  v.  Weishuhu,  55  Texas,  33;  Dillon  v.  Kaufman 
A  Runge,  58  Texas,  696;  Ouray  v.  Sanders,  77  Texas,  278;  Loan  Co.  v. 
Blalock,  76  Texas,  85;  Hart  v.  Davidson,  84  Texas,  112;  Tuttle  v.  Howe, 
100  Am.  Dec.,  205;  laege  v.  Bossieux,  76  Am.  Dec.,  189;  Steamboat  v. 
Hammond,  43  Am.  Dec.,  556,  note. 

Charles  L  Evans^  for  appellees,  cited:  Jones  v.  Alexander,  10  S.  <fe 
M.,  627;  Pryor  v.  White,  16  B.  Mon.,  605;  Emerson  v.  Steamboat,  10 
Wis.,  377;  Green  v.  Fox,  7  Allen,  85;  Gardner  v.  Hall,  29  111.,  277; 
Enlers  v.  Elder,  51  Miss.,  495;  Isaacs  v.  Swift,  10  Cal.,  71;  Freeman  v. 
Crain,  3  Corns.,  305;  Culp  v.  Chamberlain,  32  N.  E.  Rep.,  376;  Hilliard 
V.  Allen,  4  Cush.,  532;  Gilson  v.  Emery,  11  Gray,  430;  Carrier  v.  Cum- 
mings,  40  N.  J.  Eq.,  145;  Wheeler  v.  Almond,  46  N.  J.  Law,  161; 
Henry  v.  Lynch,  1  N.  Y.,  780;  Mehan  v.  Thompson,  71  Mo.,  492;  Cam- 
eron V.  Marshall,  65  Texas,  7;  Martin  v.  Roberts,  57  Texas,  564;  Suth. 
on  Stat.  Con.,  sees.  220,  223,  227;  Wood  on  Llm.,  30,  31. 

STAYTON,  Chief  Justice. — ^The  following  questions  are  certified: 
«'  1.    Where  a  husband  and  wife,  in  1890,  desiring  to  make  certain  im- 
provements upon  their  homestead,  applied  to  a  party  for  the  loan  of 
money  for  that  purpose,  offering  to  secure  the  debt  by  a  lien  on  the  home- 
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stead,  and  the  party  declining  to  make  the  loan  in  that  wa}',  but  agreed 
with  them  that  if  they  would  have  the  work  done  and  a  mechanic's  lien 
fixed  on  the  property,  that  he  would  take  up  the  debt  and  lien  and  ex- 
tend the  time  of  payment  for  five  years;  and  accordingly  the  husband 
and  wife  arranged  with  a  contractor,  by  contract  in  writing  duly  exe- 
cuted, who  erected  the  improvements,  and  by  agreement  between  the 
contractor  and  the  husband  and  wife  a  mechanic's  lien  was  duly  fixed 
upon  the  homestead;  and  the  contractor,  while  the  mechanic's  lien  was 
in  force,  assigned  the  debt,  together  with  the  lien,  to  such  party  first 
mentioned,  and  the  husband  and  wife  executed  to  such  assignee  new 
notes,  extending  the  original  debt  and  lien  five  years,  and  a  deed  of 
trust  upon  the  homestead  to  secure  them,  such  deed  of  trust  expressing 
the  original  lien,  and  being  properly  executed  with  privy  acknowledg- 
ment by  the  wife,  does  such  deed  of  trust  constitute  a  valid  lien  upon 
the  homestead  ? 

"  2.  Can  the  husband  and  wife  create  a  lien  upon  the  homestead  by 
express  contract  for  work  and  material  used  in  constructing  improve- 
ments thereon,  by  contracting  for  same  in  writing  given  in  the  manner 
required  in  making  sale  and  conveyance  of  the  homestead,  without  re- 
gard to  the  statutory  mechanic's  lien  law  ? 

"  3.  Does  the  statute  prescribing  a  manner  and  mode  by  which  me- 
chanics, material  men,  laborers,  etc.,  can  fix  upon  the  homestead,  pre- 
scribe the  only  mode  by  which  such  lien,  can  be  fixed,  and  prohibit  the 
husband  and  wife  from  creating  a  lien  by  express  contract  thereupon  ? 

*'  4.  Does  the  following  language,  in  the  statement  of  an  agreed  case, 
show  that  an  express  lien  was  given,  the  contract  having  been  entered 
into  before  the  improvements  were  made,  and  same  duly  acknowledged 
by  the  wife,  viz.:  '  The  original  mechanic's  lien  expressly  stipulated  that 
the  said  contractor,  his  legal  representative  or  assigns,  should  have  a 
builder's  or  mechanic's  lien  on  the  said  property,  and  on  the  improve- 
ments on  the  same,  to  secure  the  payment  of  the  contract  price,  with  all 
interest  that  might  accrue  on  the  same;  and  said  lien  was  by  the  terms  of 
the  contract  expressly  given  and  acknowledged  to  the  said  contractor  or 
his  assigns  ? ' 

''  5.  Where  a  mechanic's  lien  has  been  legally  created  and  fixed  upon 
the  homestead,  and  assigned  to  a  third  party,  and  agreement  to  extend 
the  time  of  payment  and  lien  was  made,  and  the  husband  and  wife  exe- 
cuted their  obligation  for  said  debt,  payable  in  five  years  in  installments, 
and  executing  a  deed  of  trust  on  the  property  on  which  the  lien  existed 
to  secure  the  payment  of  such  indebtedness,  is  such  deed  of  trust  valid, 
and  can  it  be  enforced  against  the  homestead  ?  In  other  words,  where  a 
mechanic's  lien  has  been  legally  created  and  fixed  on  the  homestead,  can 
the  husband  and  wife,  by  express  contract,  make  a  valid  and  binding  ob- 
ligation by  which  the  homestead  can  be  subjected  to  such  debt,  the  time 
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of  the  payment  of  the  debt  being  extended  beyond  the  time  the  same 
could  be  enforced  under  section  17,  chapter  98,  Acts  of  Legislature  1889, 
page  114?'' 

These  questions  are  so  related  that  the  consideration  of  one  necessarily 
involves  the  consideration  of  others;  and  their  proper  determination  in- 
volves inquiry  as  to  power  of  husband  and  wife  to  impose  a  charge  upon 
their  homstead,  the  nature  and  eflfect  of  the  mechanic's  lien,  and  the  dif- 
ferences between  that  and  such  lien  as  depends  solely  on  contract,  as  well 
as  the  interpretation  of  the  contracts  assumed  to  have  been  made. 

The  Constitution  provides,  that  *'  The  homestead  of  a  famil}"^  shall  be 
and  is  hereby  protected  from  forced  sale  for  the  payment  of  all  debts,  ex- 
cept for  the  purchase  money  thereof,  or  a  part  of  such  purchase  money, 
the  taxes  due  thereon,  or  for  work  and  material  used  in  constructing  im- 
provements thereon,  and  in  this  last  case  only  when  the  work  and  material 
are  contracted  for  in  writing,  with  the  consent  of  the  wife,  given  in  the 
same  manner  as  is  required  in  making  a  sale  of  the  homestead.  *  *  * 
No  mortgage,  trust  deed,  or  other  lien  on  the  homestead  shall  ever  be 
valid,  except  for  the  purchase  money  therefor  or  improvements  thereon, 
as  herein  before  provided,  whether  such  mortgage  or  trust  deed  or  other 
lien  shall  have  been  created  by  the  husband  alone  or  together  with  his 
wife.'*     Const.,  art.  16,  sec.  50. 

This  section  of  the  Constitution,  while  it  operates  as  a  restriction  on 
the  power  of  a  husband  and  wife  to  impose  charges  upon  the  homestead, 
recognizes  their  power  to  do  this  by  mortgage,  trust  deed,  or  other  lien 
to  secure  payment  for  work  or  labor  used  in  constructing  improvementa 
upon  it;  and  in  the  absence  of  legislation  declaring  the  only  mode  in  which 
this  may  be  done,  no  good  reason  is  perceived  why  it  may  not  be  mort- 
gaged to  secure  a  debt  contracted  as  a  debt  must  be  to  bind  the  home- 
stead for  labor  or  material  used  in  improving  it. 

The  Constitution  further  provides,  that  ' '  Mechanics,  artisans,  and 
material  men  of  every  class  shall  have  a  lien  upon  the  buildings  and 
articles  made  or  repaired  by  them  for  the  value  of  their  labor  done 
thereon,  or  material  furnished  therefor;  and  the  Legislature  shall  pro- 
vide by  law  for  the  speedy  and  efficient  enforcement  of  said  liens." 
Const.,  art.  16,  sec.  87. 

This  section  as  clearly  evidences  the  solicitude  of  the  people  to  give 
protection  to  the  classes  named  in  it  as  does  the  former  to  protect  the 
homestead  from  forced  sale,  and  from  liens  upon  it  for  any  purposes  other 
than  those  enumerated. 

It  also  has  reference  to  liens  created  by  law,  such  as  are  generally 
known  as  mechanics'  and  material  men's  liens,  and  not  to  liens  created 
by  contract,  while  the  classification  of  liens  given  in  the  section  first  re- 
ferred to  evidently  refers  to  the  same  class  of  liens,  and  also  to  liens  cre- 
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ated  solely  by  oontract,  for  such  is  the  ohai*acter  of  lien  giyen  by  mortgage 
or  trust  deed. 

The  Constitution  required  the  Legislature  to  provide  by  law  for  the 
speedy  and  efficient  enforcement  of  mechanic's  and  other  like  liens,  and 
it  was  competent  to  pass  laws  to  regulate  the  procedure  through  which 
such  liens  should  become  ^ective,  and  to  make  rules  looking  to  their 
enforcement. 

This  was  necessary  for  the  protection  of  the  mechanic,  artisan,  or  ma* 
terial  man,  as  well  as  for  the  protection  of  persons  dealing  with  the  owner 
of  the  land  in  reference  to  it;  and  the  former  would  by  observance  of  the 
law  acquire  rights  subject  to  be  defeated  by  noncompliance  with  the  rules 
prescribing  the  manner  and  time  in  which  the  right  must  be  enforced. 

Mechanics'  and  like  liens  have  no  standing  under  the  common  or  un- 
written law,  but  are  the  creatures  of  statutory  law,  based  upon  the  very 
Just  consideration  that  a  person  who  by  his  labor  or  material  expended 
on  improvements  made  on  the  land  of  another,  under  contract,  express 
or  implied,  that  this  shall  be  paid  for,  thereby  increases  its  value,  and 
ought  to  the  extent  of  the  contract  price  or  value  of  the  thing  furnished, 
to  have  a  lien  on  the  land,  of  which  the  improvement  becomes  a  part,  to 
secure  payment. 

Such  liens  differ  materially  in  nature  and  effect  from  liens  which  are 
purely  the  result  of  contract,  such  as  mortgages  or  trust  deeds. 

Such  liens  may  be  said  to  be  inchoate  when  the  facts  have  transpired 
which  give  to  the  mechanic  or  material  man  the  right  to  lien,  but  they 
become  complete  when  the  statute,  requiring  the  contract  or  account^ 
with  other  necessary  statement,  to  be  filed  and  recorded,  has  been  com* 
plied  with.     The  lien  is  then  said  to  be  fixed  or  secured. 

There  are  but  few  instances  in  which,  for  a  time,  such  liens  are  not  se* 
cret;  but  upon  evidence  of  the  facts  on  which  they  rest  being  placed  on 
record  as  required  by  law,  such  liens  are  given  effect  from  inception  of 
the  right,  and  will  override  liens  acquired  during  the  interval  the  lien 
may  have  been  essentially  secret. 

Liens  by  contract  take  effect  from  time  of  execution,  and  have  no  re- 
troactive effect  as  to  third  persons.  Mechanics'  and  like  liens,  when 
fixed  and  secured,  as  to  the  improvements  made,  will  be  given  priority 
over  a  mortgage  or  -like  lien  existing  on  the  land  at  the  time  the  facts 
occur  which  give  right  to  such  lien;  while  a  lien  created  by  contract 
solely  will  attach  to  improvements  subsequently  made  on  the  land  cov- 
ered by  the  lien,  and  will  not  give  way  to  a  Junior  lien  of  the  same  char- 
acter coming  into  existence  after  the  improvements  were  made. 

Mechanics'  and  like  liens,  when  there  are  more  than  one  on  the  same 
property,  though  arising  at  different  times,  are  placed  upon  equality, 
and  their  holders  are  entitled  to  share  ratably  in  the  proceeds  of  the 
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property;  but  no  such  equality  of  right  between  persons  holding  liens 
solely  by  contract  exists. 

Dissimilarity  also  exists  as  to  the  mode  in  which  these  different  classes 
of  liens  may  be  enforced,  and  as  to  the  period  of  their  existence. 

The  one  can  be  enforced  only  through  the  judgment  of  a  court  fore- 
closing the  lien  and  ordering  the  sale  of  the  property.  Act  April  5,  1889, 
Gren.  Laws,  p.  113. 

The  other  may  be  thus  enforced,  or  it  may  be  enforced  in  the  manner 
provided  by  the  contract. 

The  lien  in  the  one  case  would  cease  to  be  operative,  as  the  law  was, 
if  suit  was  not  brought  to  enforce  it  within  twelve  months  after  it  is 
Oxed,  although  the  debt  secured  by  it  was  still  valid  and  might  be  en- 
forced through  a  personal  judgment.     Gen.  Laws  1889,  p.  114. 

The  lien  created  by  contract,  however,  may  be  enforced  so  long  as  the 
debt  it  was  given  to  secure  exists,  unless  limitation  be  pleaded;  and  that 
the  debt  may  be  thus  barred  would  furnish  no  obstacle  to  its  collection 
by  sale  of  the  property  under  a  power  given  in  the  instrument  creating 
the  lien. 

The  two  classes  of  liens  differing  in  so  many  respects,  the  rules  appli- 
cable to  one  can  not  be  applied  to  the  other. 

If  no  lien  oth^  than  that  given  by  statute  existed,  then,  under  the  law 
in  force  when  the  contract  was  made,  which  has  since  been  repealed,  the 
lien  ceased  to  exist  if  suit  was  not  brought  to  enforce  it  within  twelve 
months  after  it  was  fixed. 

So  much  of  section  16  of  the  act  as  ^^providedy  that  nothing  in  this  act 
shall  be  so  construed  as  in  any  manner  affecting  the  contract  between  said 
owner  and  original  contractor  as  to  amount,  manner,  or  time  of  payment 
of  said  contract  price,"  has  no  application  to  the  questions  certified;  for 
that,  in  effect,  simply  declares  that  persons  other  than  an  original  con- 
tractor who  may  acquire  lien  under  the  statute,  must  take  that  right  sub- 
ject to  the  contract  between  the  property  owner  and  the  contractor. 

The  power  of  a  husband  and  wife,  in  the  manner  prescribed  by  the  Con- 
stitution, to  give  lien  on  homestead,  by  express  contract,  to  secure  pay- 
ment of  indebtedness  incurred  for  work  or  material  used  in  constructing 
improvements  on  the  homestead,  is  made  clear  by  the  Constitution,  which 
speaks  of  moi*tgages  and  ti*ust  deeds,  which  can  exist  only  through  contract. 
The  questions  certified  show  that  the  contract  of  the  husband  and  wife 
with  the  biiilder  was  made  in  the  manner  required  by  the  Constitution 
and  statute  before  the  improvement  was  made,  and  that  the  statutory  lien 
was  fixed;  and  they  further  show  that  by  agreement  between  husband  and 
wife  and  contractor  a  ^'  mechanic's  lien ''  was  fixed  upon  the  homestead, 
by  which  is  understood  to  be  meant  that  husband  and  wife,  in  the  con- 
tract made,  agreed  that  a  lien  on  the  property  should  exist  to  secure  the 
price  agreed  to  be  paid  for  the  improvement  contemplated. 
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If  lien  be  imposed  upon  property  by  agreement  between  the  contract- 
ing parties — by  contract — it  is  unimportant  what  the  parties  may  call  it, 
unless  there  be  that  in  the  contract  evidencing  their  intent  thus  to  limit 
its  operation  or  to  restrict  the  manner  or  time  for  its  enforcement. 

The  facts  stated  preclude  the  existence  of  any  such  intent  by  any  of 
the  parties  to  the  contract. 

The  contract  husband  and  wife  must  make  before  lien  for  work  or  ma- 
terial used  in  improving  their  homestead  can  exist  under  the  statute  need 
not  state-  that  it  is  the  intent  to  give  lien  to  the  contractor,  and  such  a 
statement  might  not  defeat  the  right  of  a  contractor  to  fix  and  secure  the 
statutory  lien ;  but  when  the  agi*eement  or  conti*act  made  by  the  parties 
evidences  intention  thereby  to  give  lien,  then  lien  exists  by  force  of  the 
contract,  and  may  be  enforced  under  the  rules  applicable  to  such  liens. 

Looking  to  the  character  of  the  lien  secured  by  compliance  with  the 
statute,  and  its  eflFect  as  to  third  persons,  the  Legislature  doubtless  deemed 
14;  proper,  or  even  necessary,  to  impose  restriction  upon  the  enforcement 
of  the  right  thus  given,  believed  to  be  unnecessary  in  reference  to  liens 
created  by  contract,  which  are  not  so  far  reaching. 

That  by  express  contract  the  husband  and  wife,  complying  with  the  re- 
quirements of  the  Constitution,  might  have  given  lien  on  the  homestead 
to  the  contractor  to  secure  the  value  of  labor  and  material  expended  in 
making  improvement  upon  it,  even  though  credit  was  by  the  contract  ex- 
tended beyond  the  period  when  a  statutory  lien  was  required  to  be  en- 
forced, seems  clear;  and  for  reasons  before  suggested  such  a  contract  would 
not  have  been  unlawful. 

The  statutory  lien  existed  at  the  time  the  new  obligation  and  lien  were 
given,  and,  with  the  debt  secured  by  it,  was  assigned  to  the  person  who 
paid  to  the  original  contractor  the  sum  due  to  him. 

The  debt  incurred  by  husband  and  wife  on  account  of  improvements 
has  never  been  paid  by  tliem;  and  the  facts  stated  show  that  all  parties 
intended  that  the  payment  to  the  contractor  should  not  be  deemed  a  sat- 
isfaction of  that  debt. 

Assignment  of  that  debt  and  execution  of  new  obligation  to  secure  it 
were  in  pursuance  of  an  understanding  existing  when  the  contract  to 
make  improvements  was  made,  and  it  was  the  intent  of  all  parties  that 
the  beneficiary  under  the  new  contract  should  have  the  same  security  for 
the  sum  due  for  improvements  as  had  the  contractor  who  made  them,  so 
far  as  express  contract  could  give  it. 

A  contract  made  under  such  circumstances  ought  to  be  sustained,  unless 
in  violation  of  express  law  or  contrary  to  public  policy. 

There  was  no  law  in  force  expressly  prohibiting  such  a  contract. 

Whether  an  act  be  contrary  to  public  policy  must  be  determined  by 
the  nature  of  the  act  and  its  effect,  as  well  as  by  the  spirit  of  the  laws  in 
force  at  the  time  the  act  is  done. 
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If  by  the  laws  in  force  at  the  time  the  transaction  in  question  occurred, 
it  had  been  within  the  power  of  a  husband  and  wife,  by  contract,  to  cre- 
ate such  a  lien  as  might  be  created  by  compliance  with  the  statute,  then 
if  they  had  made  such  a  contract,  and  therein  had  attempted  to  extend 
the  period  of  credit  beyond  that  contemplated  by  the  statute,  it  may  be 
that  such  a  contract  would  have  been  unlawful,  because  contrary  to  pub- 
lic policy  as  then  evidenced  by  the  statute. 

Husband  and  wife,  however,  had  no  power  solely  by  contract  to  create 
such  a  lien;  and  that  which  they  did  create  contravenes  no  rule  founded 
on  public  policy,  if  the  transaction  was  really  one  whereby  it  was  intended 
only  to  secure  payment  of  the  value  of  labor  and  material  actually  ex- 
pended in  making  the  improvements,  and  not  as  a  subterfuge  to  cover 
up  a  transaction  really  a  basis  of  money  on  mortgage  of  the  homestead, 
which  is  forbidden  by  the  Constitution. 

Considerations  which  induce  and  Justify  legislation  giving  lien  to 
secure  value  of  labor  and  material  expended  in  improvements  on  real 
property  are  the  same,  so  far  as  the  improvements  are  concerned,  as  with- 
out such  legislation  secures  to  the  vendor  a  lien  on  land  sold  to  secure 
the  unpaid  purchase  money;  and  the  Constitution,  on  same  considerations, 
as  between  the  parties  to  contract  under  which  improvements  are  made, 
places  these  two  classes  of  creditor  on  the  same  footing  as  to  right  to 
lien  on  the  land  itself,  and  it  recognizes  the  power  and  right  of  the  owners 
in  the  one  instance  as  in  the  other  to  fix  the  lien  by  contract. 

That  a  lien  for  improvements  on  a  homestead  may  be  given  by  express 
contract  does  not  aflFect  the  consideration  or  principle  on  which  such  a  lien 
stands  and  is  permitted. 

In  the  following  cases  it  was  intimated  that  persons  by  contract  might 
create  lien,  independent  of  the  statutory  lien,  to  secure  payment  for  labor 
and  material  used  in  making  improvements  on  land:  Martin  v.  Roberts, 
57  Texas,  568;  Taylor  v,  Huck,  65  Texas,  241;  Claes  v.  Loan  Associa- 
tion,  83  Texas,  53;  Mundine  v.  Berwin,  62  Texas,  343. 

This  is  now  held  to  be  correct. 

There  is  nothing  in  the  views  expressed  in  Cameron  v.  Marshall,  65 
Texas,  11,  contrary  to  the  suggestions  made  in  the  cases  above  cited;  on 
the  contrary,  a  decision  of  that  question  was  not  attempted. 

The  principles  asserted  in  the  following  cases  are  applicable  to  the 
questions  certified,  viz.:  Hicks  v.  Morris,  5  Texas,  658;  Dillon  v.  Kauff- 
man,  58  Texas,  696;  Joiner  v.  Perkins,  59  Texas,  802;  Warhmund  v. 
Merritt,  60  Texas,  24;  Eylar  v.  Eylar,  60  Texas,  315;  Pridgen  v.  Warn, 
79  Texas,  588;  and  their  application,  with  what  has  been  said,  leads  to 
an  affirmative  answer  to  all  the  questions  certified. 

Delivered  December  14,  1893. 

Justice  Gaines  did  not  sit  in  this  case. 
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The  Gulp,  Colorado  <fe  Santa  Fe  Railway  CoicPAinr 

V.  L.  B.  Gill  et  al. 

No.  68. 

Notice—Maps— Case  in  Judgment. 

Sale  by  common  source  to  the  railway  company  of  blocks  50  and  55^  and 
so  described  in  deed,  and  its  road  was  built  through  number  55.  It 
se^BS  that  this  sale  was  made  according  to  a  map  never  recorded.  The 
vendor  subsequently  sold  to  those  under  whom  the  defendants  hold, 
certain  lots  according  to  another  map,  and  not  conflicting  with  blocks 
50  and  55  as  shown  thereon.  The  vendees  paid  the  purchase  money, 
and  had  no  actual  notice  of  the  extent  of  the  claim  of  the  railway  un- 
der its  purchase.   Action  by  the  railway  company  lor  the  land  claimed 

as  part  of  block  55 285 

Held:  1 .  The  operation  by  the  plaintiff  of  the  railway  upon  the 
track  through  number  55  could  only  be  notice  to  the  extent  the  deed 
would  be,  if  recorded 286 

2.  The  defendants  purchasing  according  to  the  only  map  known, 
or  that  could  be  known  by  searching  the  records,  could  not  be  charged 
with  knowledge  of  any  other  map 287 

3.  The  railway  company  having  failed  to  describe  their  purchase 
other  than  by  block  numbers  of  a  map  never  described  or  recorded,  are 
in  greater  fault  than  the  subsequent  purchasers  shown  to  have  given 
great  care  to  ascertain  the  facts,  they  should  not  suffer 287 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Tarrant  County. 

Leake^  Shepard  A  Miller  and  J.  W.  Terry,  for  appellant. — 1.  When 
W.  B.  Tucker  and  wife  made  their  first  map  of  their  addition,  and  sold 
the  railway  company  block  55,  as  therein  designated,  the  dedication  of 
streets  and  the  lines  of  lots  and  streets  became  fixed  and  irrevocable.  Os- 
wald V.  Grenet,  22  Texas,  94. 

2.  There  was  then,  and  is  now,  no  statute  requiring  or  providing  for 
the  record  of  a  map  of  towns  or  additions  thereto;  and  hence  there  could 
be  no  want  of  diligence  on  the  part  of  the  railway  company. 

3.  The  deed  by  Tucker  and  wife  to  Isham,  under  which  W.  H.  and 
Sally  Holt  claim  one  of  the  small  lots  of  Tucker's  subdivision,  was  made 
December  5,  1881,  and  before  appellant's  deed  was  recorded;  but  before 
this  deed  was  made  the  appellant  entered  on  block  55,  under  a  warranty 
deed,  built  its  road,  and  was  operating  the  same  regularly;  and  this  was 
sufiScient  notice  to  the  said  Isham  of  its  title.  Railway  v.  Broom,  33  Am. 
and  Eng.  Ry.  Cases,  90;  Day,  Williams  <fe  Co.  v.  Railway,  41  Ohio  St., 
392;  Hargis  v.  Keith,  13  S.  W.  Rep.,  680. 

J.  F.  Cooper,  for  appellees. — 1.  W.  B.  Tucker  was  the  owner  of  the 
land,  and  had  a  right  to  plat  it  in  making  sales  in  such  manner  as  he  saw 
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fit  As  between  Tucker  and  the  appellant,  he  might  have  bound  himself 
by  estoppel  in  exhibiting  the  MeSweeney  or  Cetti  map,  but  this  estoppel 
would  not  bind  a  bona  fide  purchaser.  The  MeSweeney  map  never  had 
been  placed  of  record,  nor  was  seen  by  the  appellees. 

2.  A  map  is  an  instrument  of  writing  concerning  land;  and  where 
there  has  been  no  actual  survey,  and  a  block  of  land  is  conveyed  by  a 
deed,  and  the  property  can  be  identified  only  in  connection  with  the  map, 
the  map  should  be  recorded,  or  the  deed  will  not  be  record  notice  to  a 
subsequent  purchaser.     Rev.  Stats.,  art.  4231. 

3.  The  record  of  the  deed  from  Tucker  and  wife  to  plaintiffs  of  block 
55,  or  the  actual  possession  of  the  plaintiff  by  its  railway  track,  would 
not  be  notice  to  a  greater  extent  than  the  limits  of  the  land  could  by  rea- 
sonable diligence  be  ascertained;  and  the  charge  of  the  court  fairly  sub- 
mitted this  issue  to  the  jury. 

BROWN,  Associate  Justice. — ^W.  B.  Tucker  and  wife  owned  a  tract 
of  land  in  Fort  Worth,  which  was  laid  out  into  blocks  and  lots  as  '*  Tuck- 
er's Addition"  to  that  city.  On  the  25th  day  of  June,  1881,  Tucker 
and  wife,  for  the  consideration  of  $500,  which  was  paid,  made  a  deed  to 
the  plaintiff  in  error,  conveying  certain  land  in  the  city  of  Fort  Worth, 
described  as  ^*  blocks  50  and  55  in  the  Tucker's  Addition  to  the  city  of 
Fort  Worth."  The  deed  was  filed  for  record  and  recorded  in  the  county 
clerk's  oflOce  in  Tarrant  County  on  the  25th  day  of  February,  1882.  The 
railway  company  constructed  its  railway  over  a  part  of  block  55  in  the 
summer  or  fall  of  1881. 

After  the  making  of  the  deed  to  the  railway  company.  Tucker  and 
wife  made  a  deed  to  Edward  Isham  for  one  of  the  lots  in  controversy, 
the  deed  bearing  date  the  6th  day  of  October,  1881,  acknowledged  on 
the  5th  day  of  December,  1881,  and  recorded  on  the  6th  day  of  that 
month.  Isham  paid  the  purchase  money  when  the  deed  was  delivered, 
and  had  no  actual  notice  of  the  deed  from  Tucker  and  wife  to  the  rail- 
way company. 

After  the  record  of  the  deed  from  Tucker  and  wife  to  plaintiff  in 
error,  Tucker  sold  other  lots  to  different  persons  under  whom  the  defend- 
ants claim,  each  of  whom  paid  the  purchase  money. 

Each  of  the  purchasers  of  these  lots  employed  counsel  to  examine  the 
records,  by  whom  the  title  was  pronounced  to  be  good.  Tucker  used  a 
map  Id  making  the  sale  of  these  lots  which  showed  that  they  were  not  a 
part  of  block  55,  and  the  purchasers  had  no  notice  that  there  was  any  other 
map  of  the  addition,  nor  did  they  know  that  the  railway  company 
claimed  the  land  in  controversy  as  part  of  the  block  purchased  by  it  from 
Tucker  and  wife.  The  map  used  by  Tucker  in  making  the  sales  to  de- 
fendants and  those  under  whom  they  claim  was  made  by  Findley,  at 
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Tucker's  instance,  but  the  defendants  are  not  shown  to  have  known  that 
it  was  made  after  the  sale  to  plaintiff  in  error. 

Plaintiff  in  error  claims  that  when  it  purchased  block  55  from  Tucker 
and  wife  a  map  called  the  ^^Cetti"  map  was  used,  and  that  they  pur- 
chased according  to  it,  which  showed  that  block  55  extended  on  the  west 
to  Jones  Street  and  embraced  all  the  lots  in  controversy.  The  Cetti  map 
was  not  recorded. 

The  railway  of  plaintiff  in  error  was  built  on  a  part  of  the  block  55, 
but  the  roadbed  was  132  feet  from  the  nearest  point  of  the  lots.  It  is 
not  shown  that  plaintiff  in  error  had  on  the  block  any  improvement  ex- 
cept the  roadbed,  with  the  grade  and  ditches  caused  in  making  it. 

Judgment  was  given  in  the  District  Coui-t  for  all  of  the  defendants, 
which  was  affirmed  on  appeal  by  the  Court  of  Civil  Appeals. 

If  it  were  held  that  the  possession  which  the  evidence  shows  the  rail- 
way company  to  have  had  would  be  notice  of  the  character  of  its  title  to 
the  land,  which  it  is  not  necessary  for  us  to  decide  in  this  case,  such  no- 
tice would  be  no  more  than  if  the  deed  were  recorded;  the  possession 
would  take  the  place  of  the  record  of  the  deed.  IsLam  then  would  be  in 
as  good  position  as  those  who  purchased  after  the  record  of  the  deed  to 
plaintiff  in  error  and  the  construction  of  the  railway. 

The  record  of  the  deed  to  the  plaintiff  in  error  afforded  constructive 
notice  to  all  subsequent  purchasers  of  what  the  deed  expressed,  and  no 
more.  McLouth  v.  Hurl,  51  Texas,  120;  Carter  v.  Hawkins,  62  Texas, 
395.  There  was  nothing  expressed  in  the  deed  which  would  cause  any 
prudent  man  to  suspect  that  the  boundaries  of  the  block  were  other  than 
as  expressed,  and  no  duty  of  inquiry  arose  from  its  inspection  nor  fi-om 
any  knowledge  shown  to  have  been  possessed  by  the  purchasers.  The 
deed  called  for  block  55;  the  map  which  Tucker  exhibited  and  by  which 
they  purchased  showed  that  this  block  did  not  embrace  the  lots  which 
they  were  buying.  They  knew  of  no  other  map.  There  was  none  on 
record,  and  such  purchasers  had  the  right  to  rely  upon  this  as  a  correct 
description  of  the  land. 

The  railway  company  had  the  opportunity  to  secure  its  rights  when  it 
took  the  deed  from  Tucker,  by  giving  the  boundaries  of  their  purchase 
in  the  deed,  or  it  could  have  referred  in  its  deed  to  the  map  with  refer- 
ence to  which  the  purchase  was  made,  and  thus  put  all  subsequent  pur- 
chasers on  inquiry  for  that  map  as  containing  a  description  of  the  block. 
If  the  map  had  been  recorded  and  referred  to  in  the  deed  by  book  and 
page  of  the  record,  this  would  have  notified  all  subsequent  purchasers  of 
the  limit  of  their  claim,  whether  the  map  was  properly  recorded  or  not. 

The  persons  under  whom  the  defendants  claim  had  no  opportunity  to 
guard  against  this  imperfect  description;  they  knew  nothing  of  the 
' '  Cetti '  *  map,  nor  any  except  that  which  Tucker  exhibited  to  them.  It  was 
apparent  from  the  deed  that  the  sale  was  made  and  the  block  conveyed 
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according  to  a  plat  of  tbe  ground.  There  being  none  other  known  or 
accessible  to  them,  the  pui*chasers  naturally  and  rightfully  relied  upon 
the  one  shown  by  Tucker  to  them.  They  employed  competent  persons 
to  examine  the  records,  and,  so  far  as  the  facts  show,  exercised  all  the 
care  that  a  prudent  man  could  or  would  have  exercised  under  like  cir- 
cumstances. If  the  claim  of  the  plaintiff  in  error  be  true — that  is,  that 
Tucker  conveyed  to  it  by  a  map  showing  the  block  to  extend  to  Jones 
Street,  and  intended  to  convey  tlie  block  as  so  bounded  on  the  west — then 
Tucker  practiced  a  fraud  in  selling  to  defendants'  vendors,  and  some  one 
must  suffer  the  loss.  Plaintiff  neglected  those  precautions  which  ordinary 
prudence  would  dictate,  and  relied  upon  a  description  wholly  insufficient 
to  give  notice  of  the  limits  of  the  block  as  it  claims  to  have  purchased,  and 
thus  by  want  of  care  put  it  in  the  power  of  Tucker  to  practice  the  fraud. 

It  would  be  unjust  to  cast  this  loss  upon  the  innocent  and  prudent 
purchaser  for  value,  and  allow  the  plaintiff  in  error  to  take  the  benefit  of 
its  own  negligence.  Under  the  facts  as  found  by  the  Court  of  Civil  Ap- 
peals the  defendants  were  innocent  purchasers  in  good  faith,  and  entitled 
to  be  protected  in  their  purchases  as  such. 

Plaintiff  in  error  has  assigned  a  number  of  grounds  for  revei*sing  the 
judgment,  based  upon  supposed  errors  committed  by  the  court  in  giv- 
ing charges  and  in*  refusing  others  asked  by  it;  but  in  the  view  that  we 
take  of  the  case  they  are  immaterial,  as  no  other  verdict  consistent  with 
the  law  and  justice  of  the  case  could  have  been  rendered  by  the  jury. 

There  is  no  error  in  the  judgments  of  the  Court  of  Civil  Appeals  nor 
of  the  District  Court,  and  they  are  therefore  affirmed. 

Affirmed. 

Delivered  December  18,  1893. 


B.  F.  DuRKN  Et  AL.  V.  The  Houston  &  Texas  Central 

Railway  Company. 

No.  69. 

1.  Jndioial  Knowledge— Railway  Reservation. 

The  court  should  take  Judicial  knowledge  of  the  fact  that  in  1854  all  the 
UDappropriated  public  domain  in  Van  Zandt  County  was  reserved  from 
location  by  the  Act  of  December  21, 1853,  entitled  "An  act  to  provide 
for  the  construction  of  the  Mississippi  &  Pacific  Railway." 290 

2.  Relocating  Land  Gertifloate. 

The  location  of  a  land  certificate  in  1854  upon  land  reserved  from  loca- 
tion did  not  affect  the  validity  of  the  certificate.  It  could  he  with- 
drawn and  relocated  upon  other  lands 290 

8.  Same^Statutory  Rule. 

The  third  section  of  the  Act  of  August  30, 1856,  is  not  applicable  to  loca- 
tions made  prior  to  its  passage.    Pasch.  Dig.,  art.  4575 290 
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4.  Location  in  Wrongr  Land  District. 

A  location  and  survey  of  public  land  situate  in  unorganized  territory 
and  made  in  a  land  district  other  than  that  having  jurisdiction  over  the 
land  located,  are  of  no  effect.  A  validation  by  the  Legislature  could 
not  affect  existing  adverse  rights 291 

5.  Survey  by  Interested  Party. 

A  survey  by  an  agent  of  the  owner  of  the  land  certificate  used  in  the  lo- 
cation, approved  by  the  district  surveyor,  regularly  recorded,  and 
returned,  is  valid  from  the  time  of  such  approval 891 

6.  Legal  Rigrht—Stale  Demand— Location  and  Survey. 

Article  4745,  Revised  Statutes,  gives  a  party  claiming  land  under  a  valid 
land  certificate,  location,  and  survey,  the  right  to  maintain  an  action 
at  law  for  its  recovery.  The  defense  of  stale  demand  can  not,  there- 
fore, be  interposed 291 

7.  Oross-Assifirnments  of  Error. 

Whenever  one  party  appeals,  the  other  may  file  cross-assignments  of 
error,  and  procure  a  revision  of  the  judgment  on  the  matters  com- 
plained of  by  him 291 

Certified  Questions  from  Court  of  Civil  Appeals  for  Second  Dis- 
trict, in  an  appeal  from  Hardeman  County. 

The  mattei*s  certified  are  as  follows: 

^'  First.  The  Sidney  Smith  one-third  league  certificate  was  located  in 
Van  Zandt  County  in  1854,  and  afterwards,  with  field  notes,  returned  to 
and  filed  in  the  General  Land  Office,  where  it  remained  till  1869,  when  it 
was  fioated  and  withdrawn  by  one  Cundiff  for  the  owners,  with  the  con- 
sent of  the  Commissioner,  and  in  1874  located  on  the  land  in  controversy 
and  ^afterwards  returned,  with  field  notes,  to  Land  Office  within  proper 
time.  If  the  surveys  first  made  in  Van  Zandt  County  were  in  confiict 
with  any  other  survey,  it  was  the  Mississippi  &  Pacific  Railway  reserva- 
tion. 

"1.  May  we,  without  proof,  know  Judicially  that  these  surveys  in 
Van  Zandt  County  were  then  covered  by  this  reservation  ?  If  so,  would 
that  fact  prevent  the  certificate  from  being  merged  in  the  land  and  lost 
by  the  subsequent  withdrawal  from  the  Land  Office  ? 

"2.  If  not  in  conflict  with  the  reservation  or  other  survey,  was  it  so 
merged  and  lost  ? 

"  Second.  Appellee  claims  in  opposition  to  the  Sidney  Smith  location 
under  railway  certificates,  upon  some  of  which  patents  issued  in  1876, 
while  appellants  claim  under  the  Sidney  Smith  location  upon  which  no 
patent  ever  issued.  Appellants  filed  their  suit  in  court  below,  July  6, 
1889,  to  recover  the  land  thus  covered  by  conflicting  locations.  When 
located,  the  lands  were  in  an  unorganized  county,  and  the  location  for 
appellees  was  made  in  1873  by  the  surveyor  of  the  wrong  land  district, 
but  was  afterwards  (Act  of  1881)  validated  so  far  as  the  Legislature  had 
the  power  to  do  it.     The  surveyor  of  the  proper  district  approved  in  his 
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office  the  work  and  field  notes  as  done  and  made  out  by  the  agent  who 
located  for  appellants,  but  did  not  himself  go  on  the  ground  and  do  the 
work. 

''  1.  In  such  case,  if  all  the  land  certificates  be  valid,  which  location 
should  prevail  ? 

"2.  Does  the  defense  of  stale  demand  have  application?  In  other 
words,  does  the  fact  that  appellee  claims  under  a  patent  issued  more  than 
ten  years  before  the  institution  of  the  suit  enable  them  to  interpose  the  de- 
fense of  stale  demand  to  prior  location  of  appellants  which  has  never  been 
patented  ?  It  is  important  that  this  question  be  answered,  because  of  its 
application  to  other  cases  as  well  as  this. 

'*  Third.  Appellants  recovered  a  part  of  the  land.  Appellee  has  sub- 
mitted cross-assignments  of  error,  but  did  not  perfect  any  appeal  by  giv- 
ing bond  or  otherwise.  , 

'^1.  Can  we  consider  these  cross-assignments  except  to  sustain  the 
judgment  ? 

'^  2.  Can  appellee  have  a  reversal  in  such  case  of  that  part  of  the  judg- 
ment rendered  against  it  ?" 

A.  M.  Carter  and  A,  M.  Jackson^  Jr.^  for  appellants. —  1.  The  attempted 
location  of  the  Sidney  Smith  one-third  league  in  Van  Zandt  County  in 
1854  was  within  the  Mississippi  &  Pacific  Railroad  reservation,  and  ^ere- 
fore  void,  and  did  not  appropriate  the  Van  Zandt  County  land  or  tie  the 
certificate  thereto.  Pasch.  Dig.,  art.  4575;  Woods  v.  Dm'rett,  28  Texas, 
430;  Wright  v.  Hawkins,  28  Texas,  452. 

2.  The  certificate  having  been  withdrawn  from  the  Land  Office  prior 
to  November  29,  1871,  and  not  being  then  on  file  in  the  Land  Office,  and 
not  returned  thereto  within  nine  months  thereafter,  the  Van  Zandt  sur- 
veys thereby  lapsed,  and  thereafter  said  certificate  was  locatable  else- 
where, even  if  it  had  not  before  then  been  properly  floated.  Act  Nov. 
29,  1871,  sec.  2;  Pasch.  Dig.,  arts.  7096,  7097;  Johnson  v.  Eldridge, 
49  Texas,  522;  Snider  v.  Railway,  52  Texas,  306;  Snider  v.  Methvin, 
60  Texas,  487. 

3.  Plaintiffs'  rights  to  the  land  sued  for  having  attached  prior  to  the 
passage  of  the  Act  of  April  4,  1881,  could  not  be  divested  thereby;  nor 
did  said  act  pretend  so  to  do,  but  by  its  own  terms  said  act  is  limited  to 
surveys  not  then  in  conflict  with  any  other  sui'vey  on  file.  Gen.  Laws 
1881,  p.  104,  sec.  3;  Cox  v.  Railway,  68  Texas,  226;  Wright  v.  Hawkins, 
28  Texas,  452. 

r.  D.  Oobb^  for  appellee,  cited:    Adams  v.  Railway,  70  Texas,  252; 
Howaid  V.  Perry,  7  Texas,  266;  Horton  v.  Pace,  9  Texas,  84;  Styles  v. 
Gray,  10  Texas,  506;  Stafford  v.  King  30  Texas,  269;  Jones  v.  Burgett, 
Vol.  LXXXVI.  Sup.— 19 
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46  Texas,  292;  Thompson  v.  Railway,  68  Texas,  392;  Sanborn  v.  Gunter 
A  Munson,  84  Texas,  284;  Railway  v.  Uribe,  85  Texas,  388;  Doswell  v. 
De  Lanzo,  20  How.,  34;  Barker  v.  Torrey,  69  Texas,  7;  Blum  v.  Looney, 
69  Texas,  3 ;  United  States  v.  Des  Moines,  etc.,  Co. ,  142  U.  S. ,  541 ;  Bryan 
V.  Shirley,  53  Texas,  452;  Walet  v.  Haskins,  63  Texas,  220;  Haskins  v. 
Wallet,  68  Texas,  420;  Eliot  v.  Whitaker,  30  Texas,  413;  Caperton  v. 
Wanslow,  18  Texas,  134. 

GAINES,  Associate  Justice. — This  case  comes  to  us  for  the  determi- 
nation of  certain  questions  certified  by  the  Court  of  Civil  Appeals  of  the 
Second  Supreme  Judicial  District. 

1.  The  first  matter  certified  is  resolved  into  three  different  questions. 
We  answer,  fii^st,  that  the  court  should  take  judicial  knowledge  of  the 
fact  that  in  1854  all  the  unappropriated  public  domain  in  Van  Zandt 
County  was  reserved  from  location  by  virtue  of  the  ^ct  of  December  21, 
1853,  entitled  ''An  act  to  provide  for  the  construction  of  the  Mississippi 
&  Pacific  Railroad."  Spec.  Laws  1853-54,  p.  7;  Woods  v.  Durrett,  28 
Texas,  430;  Wright  v.  Hawkins,  28  Texas,  452.  We  are  also  of  opinion 
that  a  location  upon  land  in  the  reserve  would  not  affect  the  validity  of 
the  certificate.  It  could  be  withdrawn  and  located  upon  any  other  land 
subject  to  be  appropriated  by  such  certificate.  Section  3  of  the  Act  of 
August  30,  1856,  is  not  applicable  to  the  location  in  question.  It  was 
made  in  1854,  and  that  act  expressly  provided  that  nothing  therein  con- 
tained should  be  so  construed  as  to  affect  locations  theretofore  made. 
Pasch.  Dig.,  art.  4575. 

Previous  to  the  passage  of  this  act,  it  had  been  the  custom  to  "lift'* 
certificates  and  to  relocate  them  at  will.  One  of  its  purposes  was  to  pre- 
vent the  ''lifting  or  fioating"  of  certificates  which  should  thereafter  be 
located  upon  land  subject  to  entry  by  such  certificates.  Another  was  to 
discourage  the  litigation  incident  to  filing  upon  lands  previously  appro- 
priated by  other  pei^sons.  The  act  shows  that  in  the  opinion  of  the  Leg- 
islature it  was  lawful  at  the  time  of  its  passage  to  withdraw  a  certificate 
from  a  location  previously  made,  and  to  locate  it  upon  other  land;  and 
upon  principle  we  see  no  reason  why  a  certificate  located  upon  land  re- 
served from  appropriation  by  legislative  act  could  not  be  taken  from  the 
file  and  applied  to  other  land  subject  to  location.  The  location  upon  land 
not  subject  to  be  located  by  it  being  contrary  to  law  and  void,  should 
not  affect  any  right,  in  the  absence  of  a  statute  declaring  such  effect. 

2,  Upon  the  case  submitted  in  the  second  paragraph  of  the  certificate^ 
we  are  of  opinion  that  the  location  of  the  Smith  certificate  should  pre- 
vail. The  location  of  the  certificates  under  which  appellees  claim  having 
been  made  by  a  surveyor  who  had  no  power  to  accept  a  file  or  make  a 
survey,  was  wholly  without  authority  of  law  and  therefore  of  no  effect 
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whatever.  As  between  the  locators  and  the  State,  the  locations  were  sub- 
ject to  be  validated  by  an  act  of  the  Legislature,  but  not  as  against  an}** 
rigkk  of  a  third  party  lawfully  acquired  by  appropriation  before  the  pas- 
sage of  the  act.  Howard  v.  Perry,  7  Texas,  259.  Therefore  the  ques- 
tion of  title  depends  upon  the  question  of  the  validity  of  the  location 
and  survey  of  the  laad  in  controversy  made  by  virtue  of  the  Smith  cer- 
tificate in  1874. 

It  seems  that  the  survey  and  field  notes  were  made  by  an  agent  of  the 
locators,  and  were  approved  and  adopted  by  the  lawful  surveyor.  This 
is  certainly  a  practice  not  to  be  commended,  and  one  which  it  would 
seem  the  Legislature  did  not  contemplate.  Therefore,  if  the  question 
were  an  open  one,  we  might  have  difficulty  in  reaching  the  conclusion 
that  a  survey  made  by  a  locator  for  his  own  benefit  could  be  adopted  by 
the  surveyor  so  as  to  give  it  any  validity.  But  it  was  held  in  Howard  v. 
Perry,  supra,  that  this  could  be  done.  It  is  true  that  in  tliat  case  the 
locator  was  himself  the  deputy  surveyor;  but  the  court  seem  to  attach  no 
importance  to  that  fact.  In  the  opinion  they  say:  "  But  it  is  objected 
to  the  defendant's  survey  that  it  was  made  by  and  for  himself.  It  is, 
however,  approved  by  the  district  surveyor,  and  thereby  became,  in  con- 
templation of  law,  his  act."  And  we  apprehend  that  the  deputy  had  no 
authority  to  make  a  survey  for  himself,  and  that  validity  of  the  survey 
depended  wholly  upon  the  approval  of  the  district  surveyor.  Such  is  our 
construction  of  the  opinion,  and  it  is  decisive  of  the  point  before  us. 
Whatever  our  own  views  may  be  upon  the  question  as  an  original  one,  it 
has  been  too  long  recognized  as  a  rule  of  property  in  every  department 
of  the  State  Government  to  be  now  overturned. 

We  further  hold,  in  response  to  the  second  question  in  the  second  para- 
graph of  the  certificate,  that  the  plea  of  stale  demand  can  not  avail  the 
defendants  in  the  suit.  Our  statutes  gives  a  party  claiming  land  under  a 
valid  certificate,  location,  and  survey,  the  right  to  maintain  an  action  at 
law  for  its  recovery  by  proof  of  such  title.  Rev.  Stats.,  art.  4745.  This 
is  a  clear  legal  right,  to  which  the  plea  of  stale  demand  can  not  be  inter- 
posed. Although  the  legal  title  remains  in  the  State,  it  does  not  require 
the  aid  of  the  equitable  powers  of  the  court  to  enforce  it. 

3.  Where  one  party  appeals,  the  other  may  file  cross-assignments  of 
error  and  procure  a  reversal  of  the  judgment  in  his  favor,  provided  he 
shows  error  to  his  prejudice.  Caperton  v.  Wanslow.  18  Texas,  125;  Car- 
roll V.  Carroll,  20  Texas,  731 ;  Railway  v.  Prather,  75  Texas,  53.  The  re- 
port of  the  case  last  cited  does  not  fully  disclose  its  history,  but  we  have 
examined  the  record  and  find  that  the  defendants  below  excepted  to  the 
judgment  and  gave  notice  of  appeal,  and  filed  an  appeal  bond  and  assign- 
ments of  error.  The  plaintiffs  excepted  to  the  judgment,  and  failed  either 
to  give  notice  of  appeal  or  to  file  bond,  but  they  assigned  errors.     The 
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appellants  having  failed  to  file  a  brief,  their  assignments  were  disregarded. 
The  case  was  considered  on  the  cross-assign menls,  and  the  judgment  was 
reversed  in  favor  of  the  appellees. 

This  opinion  will  be  certified  for  the  guidance  of  tiie  Court  of  Civil 
Appeals. 

Delivered  December  21,  1893. 


S.  C.  BosLET  V.  L.  C.  Pease  et  al. 
No.  74. 

1.  Variemce. 

Instrument  declared  on  as  executed  by  Ankerman  and  wife.  A  paper 
answering  in  all  other  respects  as  alleged,  was  admitted  in  evidence, 
but  signed  by  Ankenman  and  wife.  The  execution  of  the  paper  by  de- 
fendants was  proved,  and  there  was  no  doubt  as  to  the  identity  of  the 
persons  who  signed.  It  not  appearing  that  the  defendant,  a  purchaser 
of  the  property  encumbered  by  them,  had  been  misled  by  the  allegation, 
the  admission  of  the  evidence  was  not  reversible  error 293 

2.  Mechanic's  Lien— Express  Lien  on  Homestead. 

Under  the  Constitution  the  homestead  may  be  encumbered  for  improve- 
ments thereon.  A  contract  executed  in  the  manner  prescribed  by  law 
to  a  lumber  company  for  labor  and  material  to  be  used  upon  the  home- 
stead, and  duly  acknowledged,  gives  an  express  lien  on  the  homestead 
to  secure  the  value  of  the  labor  and  material  expended  in  Improving 

such  homestead 294 

d.  Filingr  Lien  on  Homestead  for  Record. 

The  filing  of  such  express  lien  on  the  homestead  for  record  operates  as 
notice  to  subsequent  purchasers.  Tt  is  immaterial  that  such  paper 
may  have  been  recordeil  in  a  book  kept  for  the  record  of  deeds 295 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Travis  County. 

John  R,  Peel  and  David  H.  Hewlett^  for  plaintiff  in  error.  —  1.  On 
variance:  Ankerman  and  Ankenman  can  not  be  sounded  alike,  hence 
are  not  within  the  rule  of  idem  sonans. 

2.  The  lien  could  be  fixed  only  by  a  compliance  with  the  law  es- 
tablishing it.  Rev.  Stats.,  arts.  3164,  3165;  Cameron  v.  Marshall,  65 
Texas,  7;  Quinn  v.  Logan,  67  Texas,  600;  Lyon  <fe  Gribble  v.  Logan, 
68  Texas,  521;  Lyon  <fe  Gribble  v.  Ozee,  66  Texas,  95;  Throckmorton 
V.  Price,  28  Texas,  609;  Trammel  <fe  Co.  v.  Mount,  68  Texas,  211;  Mun- 
dine  v.  Berwin,  62  Texas,  341;  Reese  <fe  Jaudon  v.  Corlew,  60  Texas,  70. 

West  &  McOown^  for  defendants  in  error.  —  1.  There  is  no  material 
variance  between  the  pleadings  and  evidence;  and  if  there  be,  it  is  cured 
by  the  pleading  of  defendants,  the  evidence,  and  the  judgment.     Nor  is 
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there  anything  in  the  record  showing  that  appellant  was  surprised  or  mis- 
led. Lfemberg  v.  Cabaniss,  75  Texas,  229;  Townsend  v.  Ratcliff,  50 
Texas,  150;  Russell  v.  Oliver,  78  Texas,  16. 

2.  The  purpose  of  article  3165,  Revised  Statutes,  being  to  give  to  third 
parties  notice  of  the  existence  of  a  lien,  and  the  appellant  not  having 
proven  or  even  averred  that  he  bought  the  property  in  ignorance  of  the 
lien  in  this  suit  sought  to  be  foreclosed,  and  in  addition  it  being  shown 
that  the  lien  was  properly  filed  in  the  county  clerk's  ofl3ce  within  the 
time  required  by  law,  a  decree  foreclosing  the  lien  was  proper.  Sayles' 
Civ.  Stats. ,  art.  3165,  and  notes;  Bassett  v.  Brewer,  74 Texas,  554;  Quinn 
V.  Logan,  67  Texas,  600;  Mundine  v.  Berwin,  62  Texas,  342;  Throck- 
morton V.  Price,  28  Texas,  605;  Lyon  &  Gribble  v.  Logan,  68  Texas,  531. 

STAYTON,  Chief  Justice. — Plaintiff  in  error  objected  to  the  admis- 
sion in  evidence  of  the  contract  between  his  vendors  and  the  Calcasieu 
Lumber  Company,  through  whom  defendant  in  error  claims;  and  also  ob- 
jected to  the  obligation  sued  on,  basing  his  objections  on  many  grounds, 
but  only  two  of  these  were  urged  in  motion  for  rehearing  made  before 
the  Court  of  Civil  Appeals. 

The  execution  of  the  instruments  was  proved,  but  it  was  claimed  that 
there  was  a  variance  between  the  instrument  sued  on  and  the  instrument 
described  in  the  petition,  in  that  the  names  of  the  makers  as  given  in  the 
petition  were  not  the  same  as  appeared  in  the  instrument. 

There  is  no  doubt  as  to  the  identity  of  the  persons,  and  there  is  no 
reason  to  believe  that  plaintiff  in  error  was  misled  by  the  averment  that 
the  instrument  was  executed  by  persons  whose  names  were  "'Ankerman  " 
even  if  the  real  name  was  *'Ankenman."  The  record  leaves  it  in  doubt 
as  to  what  was  the  proper  spelling  of  the  name. 

The  record  is  very  defective,  and  a  part  of  it  has  evidently  been  lost 
since  the  case  was  disposed  of  by  the  Court  of  Civil  Appeals. 

The  instrument  sued  on  was  copied  in  the  petition,  and  is  as  follows: 

*'  Received,  Austin,  Texas,  September  20,  1886,  of  the  Calcasieu  Lum- 
ber Company,  work  and  material  used  in  constructing  improvements  in 
accordance  with  foregoing  contract,  being  said  agreement  above  set  out, 
to  the  amount  of  $600,  in  consideration  of  which  we  or  either  of  us  prom- 
ise to  pay  the  Calcasieu  Lumber  Company,  or  order,  $600  on  or  before 
September  20,  1887,  with  interest  at  rate  of  12  per  cent  per  annum;  to 
secure  the  payment  of  which  the  said  Calcasieu  Lumber  Company  are 
hereby  declared  to  have  a  mechanic's  lien  on  our  homestead,  as  described 
for  in  the  foregoing  contract,  until  paid.  Negotiable  and  payable  at  the 
office  of  the  Calcasieu  Lumber  Company,  with  10  per  cent  attorney  fees 
if  collected  by  law. 

*'  $600.00.  [Signed]  *»  Nicholas  Ankerman, 

"  Margarethe  Ankerman." 
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That  instrument,  as  well  as  the  contract  referred  to  in  it,  were  oflPei'eil 
in  evidence. 

In  the  findings  of  fact  made  by  the  Court  of  Civil  Appeals,  the  in- 
strument last  referred  to  is  set  out  in  full,  and  it  is  thus  shown  that  the 
instrument  was  one  giving  an  express  lien  on  the  property  on  which 
improvements  were  to  be  made,  to  secure  value  of  labor  and  material  ex* 
pended  in  making  them. 

It  further  appears  in  the  findings  that  this  instrument  was  acknowledged 
by  the  makers  (husband  and  wife)  as  the  law  requires  in  the  sale  of  a 
homestead,  and  that  it  was  filed  for  record  and  recorded  in  the  county 
in  which  the  property  is  situated  within  time  prescribed  to  fix  and  secure 
mechanic'9  or  material  man's  lien. 

The  statement  of  facts  shows  that  the  material  was  all  furnished  after 
the  conti-act  was  made,  and  the  inference  from  the  statement  is  that  the 
lots  were  not  used  as  homestead  until  after  the  improvements  were  made. 

Plaintiflf  in  error  subsequently  purchased  the  property  from  Ankenman 
and  wife. 

On  the  trial  it  was  shown  that  the  contract  and  obligation  sued  on  were 
filed  with  the  proper  clerk;  and  that  by  him  they  were  recorded  in  a 
book  in  which  ordinary  deeds  conveying  lands  as  well  as  instruments  filed 
to  secure  mechanics'  and  material  men's  liens  were  recorded,  and  not  in 
a  book  kept  solely  for  the  purpose  of  recording  papers  intended  to  secure 
such  liens,  or  liens  of  different  kinds. 

It  is  insisted  that  the  papers  referred  to  should  not  have  been  received 
in  evidence  against  plaintiff  in  error,  because  not  recorded  in  a  book  kept 
solely  for  the  purpose  of  recording  such  pai^ers;  and  further,  that  the 
record  made  was  insufiScient  to  fix  and  secure  the  lien. 

It  was  held  in  the  District  Court  that  the  conti*act  under  which  mate* 
rial  was  furnished,  as  well  as  the  obligation  sued  upon,  were  acknowl- 
edged by  the  husband  and  wife  as  instruments  conveying  a  homestead  are 
required  to  be;  that  one  acknowledgment  applied  to  both  instruments, 
which  were  on  the  same  paper. 

There  is  nothing  in  the  bill  of  exceptions  showing  this  ruling  to  be  in- 
correct, and  it  must  be  treated  as  correct.  The  court  ordered  the  paper 
on  which  these  instruments  were  written  and  acknowledged  to  be  sent  up 
as  a  part  of  the  record,  and  that  it  was  before  the  Court  of  Civil  Appeals 
is  evident,  but  it  is  not  now  found  with  the  record. 

There  is  no  objection  now  raised  as  to  correctness  of  the  findings  of 
fact  by  the  Court  of  Civil  Appeals,  nor  as  to  the  suflQciency  of  the  evi- 
dence to  sustain  them;  nor  was  any  such  question  raised  in  that  court. 

As  decided  during  the  present  term  in  the  case  of  Lignoski  v.  Crooker, 
when  a  contract  made  in  the  manner  and  time  prescribed  by  law  gives  ex- 
press lien  on  property  in  fact  homestead  to  secure  the  value  of  labor  or 
material  expended  in  improving  it,  then,  as  between  the  parties,  the  lien 
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exists  without  reoord  of  the  contract,  and  its  filing  in  the  proper  office 
for  record  operates  as  notice  to  all  subsequent  purchasers,  although  the 
instrument  may  have  been  recorded  in  a  book  other  than  the  one  in  which 
it  should  have  been  recorded. 

Plaintiff  in  error  neither  pleaded  nor  proved  facts  which  would  have 
protected  him  as  an  innocent  purchaser  if  the  instruments  giving  lien  had 
never  been  filed  for  record  nor  recorded. 

The  judgment  of  the  Court  of  Civil  Appeals  will  be  aflSrmed. 

Delivered  December  12,  1898. 


Geobgs  W.  SEmERT  V.  R.  B.  Richardson  et  al. 
No.  71. 

1.  Land  Certifloate— Nonreturn  of  Field  Notes— Forfeiture. 

A  land  certificate  was  located  in  1869.  The  survey  was  forfeited  for  non- 
return of  the  certificate  to  the  Geueral  Land  Office.  The  certificate 
was  not  thereby  invalidated.  It  could  he  used  to  appropriate  other 
land  in  1874.    See  Act  November  29, 1871 ,  Pasch.  Dig.,  art.  7097 297 

2.  Oonstruction  of  Statute— Forfeiture. 

Where  there  are  several  rights  that  might  be  affected  by  failure  to  do 
some  particular  act  or  acts,  the  declaration  that  such  failure  shall  ope- 
rate a  forfeiture  of  one  or  more  of  these  rights  shows  the  intent  that 

no  other  right  but  those  named  shall  be  thus  lost  or  forfeited 298 

8.  Validation  of  Land  Certifloates— Constitution  of  1869. 

Article  10,  sections  2,  3,  and  4,  of  Constitution  of  1869,  recognized  the 
right  of  every  owner  of  an  unsatisfied  genuine  land  certificate  through 

it  to  acquire  the  quantity  of  land  called  for 298 

4.  Unsatisfied  Land  Certifioate. 

A  land  certificate  can  be  said  to  be  satisfied  only  when  the  obligation  im- 
posed by  it  is  discharged  in  the  manner  contemplated  when  it  issued ; 
that  is,  until  the  land  called  for  is  secured  to  its  owner  by  survey  and 

return  of  its  survey  to  the  T^nd  Office 298 

6.  Case  Adhered  to— Location  of  Certificate  by  Other  than 

Owner. 

Beatty  v.  Masterson,  77  Texas.  171,  adhered  to.    The  owner  of  a  land 

certificate  may  assert  title  to  land  secured  under  a  duplicate  obtained 

and  located  by  one  in  fraud  of  such  owner.    His  want  of  knowledge 

or  consent  does  not  prevent  bis  assertion  of  ownership 299 

Questions  Certified  from  Court  of  Civil  Appeals  for  Second  District, 
ia  an  appeal  from  the  District  Court  of  Wilbarger  County. 

A,  U,  Oorrigan^  for  appellant. 

Stephens  &  Huff,  for  appellees. 
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STAYTON,  Chief  Justice.  —  The  following  questions  are  certified  for 
decision : 

"First.  When  a  valid  land  certificate  was  located  in  the  year  1869, 
and  the  survey  forfeited  for  the  nonreturn  of  the  certificate  to  the  Land 
Office,  was  the  certificate  itself  thereby  invalidated;  or  could  it  be  used 
to  appropriate  other  land  in  the  year  1874  ? 

'*  Second.  If  this  question  should  be  answered  in  favor  of  the  validity 
of  the  certificate,  then  in  case  a  duplicate  thereof  was  issued  in  1873  by 
the  Commissioner  of  the  Land  Office,  upon  proof  of  the  loss  of  the  orig- 
inal, and  located  in  1874,  could  a  subsequent  locator  defeat  a  recovery 
by  virtue  of  such  survey  made  in  1874,  under  such  duplicate  certi- 
ficate, by  showing  that  the  duplicate  was  issued  at  the  instance  of  a 
stranger  to  the  title,  upon  his  false  and  fraudulent  representations  of 
ownership,  followed  by  location  without  the  knowledge  of  the  true 
owner,  who,  upon  its  coming  to  his  knowledge,  ratified  such  issuance  and 
location  of  the  duplicate  certificate  ? 

"  In  the  cases  stated  it  will  be  noted  that  no  patent  has  issued,  and  that 
the  State  is  not  a  party  to  the  litigation." 

The  only  statutes  having  any  bearing  upon  the  first  question  will  be 
considered. 

The  Act  of  August  30,  1856,  still  in  force,  provides,  that  "  It  shall  not 
be  lawful  for  such  surveyor  to  allow  the  holder  of  any  land  certificate  or 
scrip,  or  other  legal  evidence  of  title  to  land,  to  lift  or  float  the  same  after 
entry,  location,  file,  or  survey,  when  the  same  is  not  made  upon  land  pre- 
viously appropriated.  But  when  a  conflict  of  entries,  files,  locations,  or 
surveys  occur,  upon  a  proper  showing  of  the  facts,  which  may  be  by  the 
certificate  of  one  of  his  deputies,  or  from  his  own  knowledge,  he  shall  al- 
low the  party  having  his  entry,  file,  location,  or  survey  of  subsequent 
date  to  lift  so  much  thereof  as  shall  be  affected  by  such  conflict." 
''  Whenever  an  entry  is  made  by  virtue  of  a  genuine  certificate  upon  any 
land  which  appears  to  be  appropriated,  deeded,  or  patented  by  the  books 
of  the  proper  surveyor's  office,  or  records  of  the  County  Court  or  Gen- 
eral Land  Office,  the  party  making  such  entry  shall  abide  by  the  same. 
And  in  the  event  that  judgment  final  shall  be  rendered  against  the  right 
of  the  party  making  such  entrj'  to  hold  such  land,  he  shall  not  have  the 
right  to  lift  or  re-enter  said  certificate.  But  the  same  shall  be  forfeited^ 
and  so  declared  to  be  by  the  judgment  of  the  court."  Pasch.  Dig.,  arts. 
4574,  4575. 

The  purpose  of  the  article  just  quoted  was  to  prevent  persons  from 
holding  at  the  same  time,  by  virtue  of  the  same  certificate,  several  tracts 
of  land  with  apparent  rights  to  each,  when  but  one  could  ultimately  be 
held. 

Such  a  practice  was  prevalent  at  the  time  the  act  was  passed,  and  tended 
to  embarrass  the  right  of  others  to  appropriate  lands  by  virtue  of  valid 
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land  claims  held  by  them ;  and  unless  the  land  certificate  was  required  to 
remain  in  the  office  of  the  surveyor  with  whom  the  location  was  made 
until  sent  to  the  General  Land  Office,  there  were  no  means  of  determin- 
ing fi-om  the  records  of  any  one  of  the  surveyora  with  whom  location  was 
made,  that  it  was  no  longer  a  valid  claim  on  land  covered  by  it;  but  that 
statute  was  not  intended  to  deprive  the  owner  of  a  certificate  of  right 
through  it  to  acquire  other  lands  if  the  location  became  inoperative  by 
failure  to  comply  with  the  requirements  of  the  Act  of  February  10,  1852. 
Pasch.  Dig.,  arts.  4562-4568. 

By  article  4575,  however,  a  forfeiture  of  the  certificate  was  declared  if 
it  was  located  on  land  shown  by  the  records  therein  referred  to  to  have 
been  appropriated  prior  to  the  time  the  location  was  made. 

Each  of  these  articles  was  intended  to  remedy  separate  evils  then  exist- 
ing; but  they  manifest  no  intention  to  deprive  a  land  certificate  when 
once  located  on  vacant  land  of  the  efficacy  it  possessed  before  location, 
except  in  the  one  instance  in  which  the  forfeiture  of  the  right  to  acquire 
other  lands  by  virtue  of  the  certificate  is  expressly  declared. 

The  Act  of  February  10,  1852,  required  lands  to  be  surveyed  within 
twelve  months  after  location,  and  also  required  surveys  to  be  returned  to 
the  General  Land  Office  within  twelve  months  after  they  were  made,  and 
a  failure  in  either  of  these  respects  deprived  the  locator  of  any  right  to 
the  particular  land  and  rendered  it  subject  to  appropriation  by  any  other 
person ;  but  the  certificate  in  such  case  could  be  used  to  acquire  the  same 
or  any  other  land.     Pasch.  Dig.,  arts.  4568,  4566, 4568. 

When  such  failure  occurred,  the  records  of  the  proper  offices  would 
show  the  fact,  and  every  person  desiring  to  acquire  lands  would  have 
means  whereby  to  ascertain  that  the  land  had  again  become  a  part  of  the 
public  domain. 

By  the  Act  of  November  29,  1871,  it  was  declared,  that  *'  In  all  loca- 
tions and  surveys  of  land  heretofore  made  by  virtue  of  any  such  certifi- 
cate as  is  specified  in  the  first  section  of  this  act,  and  in  which  the  field 
notes  have  been  returned  to  the  General  Land  Office,  and  the  certificate 
by  virtue  of  which  the  survey  was  made  is  not  on  file  in  the  General  Land 
Office,  nor  has  been  withdrawn  for  location  of  unlocated  balance,  as  is 
provided  in  the  first  section  of  this  act,  such  certificate  shall  be  returned 
to  and  filed  in  the  General  Land  Office  within  eight  months  from  the 
passage  of  this  act,  or  the  location  and  survey  made  by  virtue  thereof  shall 
be  null  and  void,  (2)  And  in  all  locations  heretofore  made,  in  which  the 
field  notes  have  not  been  returned  to  the  General  Land  Office,  they  shall 
be  so  returned  within  the  time  prescribed  by  law,  and  shall  be  accompanied 
by  the  certificate  by  virtue  of  which  the  survey  was  made,  or  such  loca- 
tion and  survey  shall  be  null  and  void,''     Pasch.  Dig.,  art.  7097. 

This  statute  covers  the  period  mentioned  in  the  first  question  certified, 
and  embraces  the  very  ground  on  which  it  is  said  the  survej^  made  in 
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1869  was  forfeited;  but  the  forfeiture  declared  by  the  statute  for  such 
failure  is  that  of  the  location  and  survey^  and  there  is  no  intimation  of  in* 
tent  to  divest  the  certificate  of  its  efficacy  in  the  acquisition  of  land  on 
account  of  the  failures  referred  to. 

When  there  are  several  rights  that  might  be  affected  by  failure  to  do 
some  particular  act  or  acts,  the  decUration  that  such  failure  shall  operate 
a  forfeiture  of  one  or  more  of  those  rights  shows  intent  that  no  other  right 
but  that  named  shall  be  thus  lost  or  forfeited. 

The  first  section  of  act  last  referred  to  further  shows  absence  of  inten- 
tion to  forfeit  the  land  certificate  for  failure  to  comply  with  its  require- 
ments; and  for  those  only  declares  a  forfeiture  of  the  location  and  survey. 
Pasch.  Dig.,  art  7096. 

The  Constitution  of  1869  practically  construes  and  applies  the  Acts  of 
February  10,  1852,  and  October  30,  1856. 

Ai'ticle  10,  section  2,  provides  as  follows:  "That  the  residue  of  the 
public  domain  may  be  ascertained,  it  is  declared  that  all  surveys  of  land 
heretofore  made  and  not  returned  to  the  General  Land  Office  in  accord- 
ance with  the  provisions  of  an  act  entitled  'An  act  concerning  surveys  of 
land,'  approved  10th  February,  1852,  are  hereby  declared  null  and  void." 

This  declares  the  status  of  such  surveys,  and  not  that  of  the  certificates 
by  virtue  of  which  locations  and  surveys  may  have  been  made. 

It  further  declares,  that  ''All  certificates  for  land  located  after  the  80th 
day  of  October,  1856,  upon  lands  which  were  titled  before  such  location 
of  certificate,  are  hereby  declared  null  and  void:  Provided^  that  in  cases 
where  the  location,  for  want  of  correct  maps  or  proper  connection  of  sur- 
veys, is  found  to  be  in  conflict  with  older  surveys,  whether  titled  or  not, 
such  certificate  may  be  lifted  and  relocated."     Const.,  art.  10,  sec.  8. 

This  has  application  directly  to  certificates,  and  evidently  was  intended 
as  a  declaration  of  the  only  ground  on  which  genuine  certificates  were  to 
be  denied  effect. 

This  intention  is  manifested  by  the  next  section,  which  declares,  that 
"All  unsatisfied  genuine  land  certificates  now  in  existence  shall  be  sur- 
veyed and  returned  to  the  General  Land  Office  by  the  1st  day  of  Janu- 
ary, 1875,  or  be  forever  barred." 

The  leading  purpose  of  this  section  was  to  prescribe  a  time  within 
which  genuine  land  certificates  should  be  so  used  as  to  entitle  their  hold- 
ers to  particular  tracts  of  land,  and  to  have  evidence  in  the  General  Land 
Office  of  a  complete  appropriation;  but  it  recognizes  the  right  of  every 
holder  of  an  unsatisfied  genuine  land  certificate  through  it  to  acquire  the 
quantity  of  land  called  for. 

A  genuine  land  certificate  can  be  said  to  be  satisfied  only  when  the  ob- 
ligation imposed  by  it  is  discharged  in  the  manner  contemplated  when  it 
issued,  and  this  does  not  occur  until  the  quantity  of  land  for  which  it 
issued  has  been  secured  to  its  owner. 
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If  a  patent  has  issued  to  its  owner  for  the  quantity  of  land  subject  to 
appropriation  by  it,  which  he  selected  and  caused  to  be  identified  in  the 
manner  prescribed  by  law,  then  the  certificate  no  longer  remains  unsat- 
isfied. 

If  location  and  survey  by  virtue  of  a  genuine  certificate  be  made  on 
sufficient  land  thus  subject  to  appropriation,  and  the  survey,  with  the 
certificate,  be  returned  to  the  General  Land  Office  as  the  statute  requires, 
then  the  certificate  no  longer  remains  unsatisfied;  for  such  facts  confer 
right  to  the  land  so  appropriated,  which  the  owner  of  the  certificate  can 
not  abandon  and  thus  acquire  right  to  have  other  land  by  virtue  of  it. 
Adams  v.  Railway,  70  Texas,  277. 

In  case  cited  this  court  declined  ''  to  hold  that  a  certificate  once  located 
can  never  afterwards  give  right  and  power  to  appropriate  other  lands, 
when  the  location  becomes  ineffective  by  failure  to  survey  and  return, 
when  the  statute  provides  that  on  such  failure  the  land  shall  return  to 
the  mass  of  unappropriated  public  domain." 

Under  the  facts  stated,  the  certificate  could  lawfully  be  used  in  1874 
to  appropriate  land  other  than  that  located  and  surveyed  by  virtue  of  it 
in  1869. 

The  second  question  certified  is  not  based  on  facts  which  would  in  any 
respect  permit  the  application  of  the  rule  announced  in  Beatty  v.  Mas- 
terson,  77  Texiw,  171,  which  is  now  approved  and  referred  to  as  the  an- 
swer to  that  question. 

Delivered  December  21,  1898. 


Thb  Cabet  Lombard  Lumber  Company  v.  The  First  National 

Bank  of  Ballingbr. 

No.  73. 

1.  Protest  on  Last  Day  of  Grace. 

In  order  to  fix  hy  protest  the  liability  of  an  endorser  upon  a  promissory 
note,  the  protest  should  be  made  on  the  last  day  of  jp*ace 300 

2.  Protest-Statutes  Construed. 

Articles  273  and  276,  Bevised  Statutes,  relating  to  days  of  grace  and  pro- 
test, discussed  and  construed 301 

Certified  Question  from  Court  of  Civil  Appeals  for  Third  District, 
in  an  appeal  from  Runnels  County. 

Powell  &  Smithy  for  appellant 

Oroasan^  Spenoet  A  Orossonj  for  appellee. 
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GAINES,  Associate  Justice. — In  this  case  the  Court  of  Civil  Appeals 
certify  for  our  decision  the  following  question: 

'*  In  order  to  fix  the  liability  of  an  endorser  of  negotiable  paper  that 
carries  with  it  days  of  grace,  must  it  be  protested  for  payment  on  the 
third  day  of  grace  or  the  day  immediately  following  the  third  day  ?  In 
other  words,  was  the  protest  on  the  third  day  of  grace,  as  had  in  this  case, 
premature?" 

We  are  of  opinion  that  in  order  to  fix  by  protest  the  liability  of  an  en- 
dorser upon  a  promissory  note,  the  protest  should  be  made  on  the  last 
day  of  grace.  Article  273  of  the  Revised  Statutes  provides,  in  substance, 
that  the  holder  of  any  bill  of  exchange  or  promissory  note  may  secure 
and  fix  the  liability  of  the  drawer  or  endorser  of  such  instrument  '*  by 
procuring  such  bill  or  note  to  be  regularly  protested  by  a  notary  public 
for  nonacceptance  or  nonpayment,  and  giving  notice  of  such  protest  to 
such  drawer  or  endorser,  according  to  the  usage  and  custom  of  mer- 
chants." Article  276  simply  declares,  that  '*  three  days  of  grace  shall  be 
allowed  on  all  bills  of  exchange  and  promissory  notes  assignable  or  ne- 
gotiable by  law."  The  evident  purpose  of  the  former  article  is  to  pro- 
vide for  the  fixing  of  the  liability  of  drawers  and  endorsers  of  negotiable 
bills  and  notes  by  protest,  and  to  apply  the  rules  of  the  law  merchant  as 
to  the  time  and  place  of  such  protest. 

Upon  the  proposition,  that  by  the  law  merchant  the  bill  or  note  must 
be  presented  for  payment  on  the  last  day  of  grace,  and  that  the  protest 
should  then  be  noted,  the  authorities  seem  to  us  to  be  in  entire  accord. 
In  the  case  of  the  Bank  v.  Triplett,  1  Peters,  25,  Chief  Justice  Marshall 
says:  "  The  books  which  treat  on  the  subject  concur  in  saying  that  the 
payment  must  be  'demanded  when  the  bill  falls  due,  and  that  it  falls  due 
on  the  last  day  of  grace." 

To  the  same  efl'ect  are  Osborne  v.  Moncure,  3  Wendell,  170;  WooUey 
V.  Clements,  11  Alabama,  220;  Dargan  v.  Wood,  49  Alabama,  242;  Wilson 
V.  Sevier,  14  Wisconsin,  380;  Bank  v.  Diivall,  7  Gill  &  Johnson,  78; 
Bank  v.  Barksdale,  30  Missouri,  563;  Bank  v.  Hodges,  4  Pickering,  420; 
Renner  v.  Bank,  9  Wheaton,  582;  Mills  v.  Bank,  11  Wheaton,  431 ;  Adams 
V.  Otterback,  15  Howard,  539;  Dennie  v.  Walker,  7  New  Hampshire,  199, 
and  other  cases. 

The  same  proposition  is  asserted  by  the  leading  text  writers.  Chit,  on 
Bills,  463;  Story  on  Prom.  Notes,  sec.  220;  Pars,  on  Notes  and  Bills,  395, 
401;  1  Dan.  on  Neg.  Inst.,  sees.  598,  614;  Tied,  on  Com.  Paper,  sec.  315; 
3  Rand,  on  Com.  Paper,  sees.  1061,  1088;  Edw.  on  Bills,  511,  517;  Benj. 
Chalm.  on  Bills,  30,  31, 178,  arts.  20, 178;  Woods'  Byles  on  Bills  and  Notes, 
210,  211,  note  6;  2  Am.  and  Eng.  Encycl.  of  Law,  401,  note  7. 

In  Watkins  v.  Willis,  58  Texas,  521,  it  is  said:  "Since  the  11th  of 
January,  1862,  it  has  been  and  is  now  the  law  of  this  State,  that  three 
days  of  grace  shall  be  allowed  on  all  negotiable  promissory  notes.     Rev. 
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Stats.,  art.  276.  We  regard  this  as  a  legislative  announcement  that  three 
entire  days  are  meant."     Rev.  Stats.,  art.  3138. 

The  question  of  the  day  of  presentment  and  protest  was  not  involved 
in  that  case.  The  point  at  issue  was,  whether  or  not  the  suit  was  barred 
by  limitation.  That  depended  upon  the  further  question,  whether  or  not 
the  suit  could  have  been  brought  on  the  last  day  of  grace,  and  it  was  held 
that  an  action  so  brought  would  have  been  premature. 

Article  276  merely  makes  the  rule  of  the  common  law  as  to  days  of 
grace  applicable  to  all  bills  and  notes  ''  assignable  or  negotiable  by  law." 
There  is  not  a  word  contained  in  it  which  indicates  an  intention  to  change 
the  law  merchant  as  to  the  day  on  which  instruments  entitled  to  days  of 
grace  should  be  presented  for  payment  and  protest.  By  custom  in  the 
District  of  Columbia,  the  banks  at  one  time  allowed  until  the  fourth  day 
after  the  nominal  day  of  maturity  before  presentment  and  protest  of  bills 
of  exchange.  This  was  held  in  Renner  v.  Bank,  in  Mills  v.  Bank,  and  in 
Adams  v.  Otterback,  supra,  as  contmry  to  the  common  law  rule,  but  good 
as  a  custom;  and  in  all  these  cases  the  day  of  protest  by  the  custom  is 
spoken  of  as  the  **  fourth  "  day  of  grace. 

Counsel  for  appellant  cite  the  following  cases  in  support  of  the  conten- 
tion that  a  protest  on  the  last  day  of  grace  is  premature:  Moore  v.  Hol- 
laman,  25  Texas  Supp.,  82;  Watkins  v.  Willis,  58  Texas,  523;  Hamilton 
Gin  and  Mill  Co.  v.  Sinker,  74  Texas,  51;  and  Crager  v.  Lindheim,  16 
S.  W.  Rep.,  420.  In  none  of  these  cases,  except  the  last,  was  the  question 
of  protest  involved;  and  in  that  it  was  held,  that  the  note  was  entitled  to 
three  days  of  grace,  and  that  because  it  was  protested  on  the  day  it  would 
have  matured  had  no  days  of  grace  been  allowed,  the  protest  was  un- 
timely and  of  no  effect.  It  is  merely  decided  in  the  other  cases  cited, 
that  a  suit  on  a  promissory  note  before  the  expiration  of  the  day  it  falls 
due  is  premature.  In  Watkins  v.  Willis  and  in  Hamilton  <fe  Co.  v.  Sen- 
ker  the  notes  were  entitled  to  three  days  of  grace. 

It  is  apparent  that  the  question  decided  in  these  cases  is  very  different 
from  that  which  is  presented  for  our  determination.  Although  it  may  be 
held  that  suit  may  not  be  brought  upon  a  promissory  note,  whether  with 
or  without  days  of  grace,  until  the  day  after  it  falls  due,  it  does  not  fol- 
low that  it  may  not  be  protested  for  nonpayment  on  the  day  it  falls  due. 
As  to  the  day  of  presentment  and  protest,  there  seems  to  be  no  difference 
of  opinion.  The  authorities  agree,  so  far  as  we  have  been  able  to  dis- 
cover, that  the  presentment  for  payment  should  be  made  on  the  last  day 
of  grace,  and  the  protest  should  be  then  "  noted."  2  Dan.  on  Neg.  Ins., 
sec.  939.  Notice  of  the  dishonor  should  be  given  to  the  endorser  imme- 
diately (idem,  section  970),  or  at  least  within  a  reasonable  time.  But 
the  formal  protest — the  notarial  act — it  seems  may  be  extended  at  any 
time.     Id.,  sec.  940. 

But  upon  the  question  when  a  suit  may  be  brought  upon  a  bill  or  note. 
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there  is  not  only  a  conflict  but  a  diversity  of  opinion.  In  some  of  the 
cases  it  is  decided  that  suit  may  be  brought  on  the  day  the  paper  ma- 
tures. The  author  last  cited  lays  this  down  as  the  true  rule  and  the  one 
supported  by  the  weight  of  authority.  In  one  case  at  least  the  doctrine 
is  broadly  announced,  that  although  demand  has  been  made  and  payment 
refused  on  the  last  day  of  grace,  suit  on  that  day  is  premature.  Osborne 
V.  Moncure,  supra. 

It  has  been  held  in  other  cases,  that  suit  can  not  be  brought  until  the 
expiration  of  the  last  day  of  grace,  though  it  is  probable  that  in  most  if 
not  all  of  them  there  had  been  no  demand  on  the  day  of  maturity.  Such 
are  the  cases  in  our  own  courts  which  have  been  previously  cited.  Al- 
though we  have  held  that  without  a  demand  on  the  day  the  note  falls 
due  suit  can  not  be  brought  until  the  next,  it  must  be  regarded  as  an  open 
question  with  us  whether  an  action  may  not  be  instituted  immediately 
after  a  demand  on  the  day  of  maturity  and  a  refusal  to  pay.  The  de- 
termination of  that  question  is  not  necessary  to  the  decision  of  that  before 
us,  and  we  express  no  opinion  upon  it. 

If  we  should  hold  that  in  no  case  could  an  action  be  brought  on  the  day 
the  paper  matures,  it  would  not  follow  that  the  liability  of  an  endorser 
could  not  be  fixed  by  demand  and  protest,  with  the  proper  notice  of  dis- 
honor, on  the  last  day  of  grace.  The  right  of  a  maker  of  a  note  to  have 
all  of  the  day  on  which  the  debt  matures  in  which  to  make  payment  is 
not  inconsistent  with  the  right  of  the  holder  to  secure  and  fix  the  liability 
of  the  endorser  by  demand  or  protest  on  that  day.  The  promise  of  the 
maker  is  to  pay  on  the  day  of  maturity;  and  that  of  the  endorser  is  to 
pay  provided  the  maker  refuse  upon  demand  at  any  time  after  the  open- 
ing of  business  on  that  day  to  make  payment,  and  protest  be  made  and 
notice  of  the  dishonor  be  given  him.  If  it  be  to  the  interest  of  the  maker 
to  have  the  entire  day  in  which  to  pay  to  avoid  suit,  it  is  equally  to  the 
advantage  of  endorsee  to  have  the  earliest  possible  notice  of  the  fact  that 
he  is  not  prepared  to  pay  on  the  first  business  of  that  day. 

It  is  ordered,  that  this  opinion  be  certified  to  the  Court  of  Civil  Ap- 
peals for  the  Third  Supreme  Judicial  District 

Delivered  December  21,  1893. 
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The  National  Bank  op  El  Paso  v.  E.  M.  Fink  bt  al. 

No.  66. 

niefiral  to  Mortgage  Salary  or  Fees  of  Office. 

It  is  contrary  to  public  policy  in  this  State  for  a  public  officer  to  assign 
or  give  a  lien  upon  his  unearned  compensation  which  is  given  by  law, 
whether  such  compensation  be  salary  or  fees.  Any  such  assignment 
or  lien  is  void 304 

Certified  Question  from  Court  of  Civil  Appeals  for  Fourth  District, 
in  an  appeal  from  El  Paso  County. 

Millard  Patterson^  and  C.  N.  Buckler,  for  appellant. — The  compensa- 
tion of  a  public  officer  is  assignable  in  this  State,  whether  earned  or  not. 
Payne  v.  Mayor  of  Mobile,  4  Ala.,  335;  Brackett  v.  Blake,  7  Mete.,  335; 
Mulhall  v.  Quinn,  1  Gray,  105;  Macomber  v.  Doane,  2  Allen,  541;  Bank 
V.  Hastings,  15  Wis.,  83,  and  cases  cited;  Crouch  v.  Martin,  2  Vern.,  594; 
Aston  V.  Grinnell,  3  Y.  &  J.,  148;  Ex  Parte  Butler,  1  Ark.,  210;  Her- 
rington  v.  Kloppugge,  2  B.  &  B.,  678;  Galeford  v.  De  Cardwells,  2 
Salk.,  466. 

T.  Li.  Nugent  and  M.  W.  Stanton,  for  appellees. — 1.  The  instrument 
referred  to  evidenced  a  contract  void  as  being  against  public  policy. 
Bliss  V.  Lawrence,  58  N.  Y.,  442;  Bangs  v.  Dunn,  4  Pac.  Rep.,  963; 
Field  V.  Chipley,  79  Ky.,  200;  Robertson  v.  Robinson,  65  Ala.,  610; 
Roiller  v.  Ames,  22  N.  W.  Rep.,  ^7;  1  Whart.  on  Con.,  sec.  411;  Greenw. 
on  Pub.  Pol.,  1-9,  34,  35,  123,  124,  126,  127;  Am.  and  Eng.  Encycl.  of 
Law,  "Assignment." 

2.   The  contract  being  void  because  against  public  policy,  is  incapable 
of  ratification,  and  no  estoppel  can  be  based  upon  it.    Cummings  v.  Pow- 
ell, 8  Texas,  85;  Bish.  on  Con.,  sees.  846,  847,  542,  et  seq.,  614,  et  seq. 
Whart.  on  Con.,  sec.  508;  Langon  <fe  Noble  v.  Sankey,  7  N.  W.  Rep.,  393 
Winfield  v.  Dodge,  45  Mich.,  355;  Tucker  v.  Mowrey,  12  Mich.,  378 
Troewert  v.  Deeker,  51  Wis.,  46;  Cranson  t.  Goss,  107  Mass.,  439;  Spare 
V.  Ins.  Co.,  15  Fed.  Rep.,  707. 

BROWN,  Associate  Justice.  —  The  Court  of  Civil  Appeals  of  the 
Fourth  Supreme  Judicial  District  certify  to  this  court  the  following  ques- 
tion as  involved  in  the  above  cause: 

**  Is  it  contrary  to  public  policy  in  this  State  for  a  public  officer  (he 
having  qualified  and  being  in  office)  to  give  a  lien  upon  his  unearned 
official  compensation  ?" 

The  court  makes  the  following  statement  of  the  facts:  ^^The  officer 
in  this  case  was  assessor  of  El  Paso  County,  and  to  secure  his  promissory 
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note  he  gave  appellant  bank  an  express  lien  on  '  whatever  f nnds  may  be 
coming  to  me  as  the  assessor  of  El  Paso  County,  Texas,  from  the  said 
county.' " 

To  this  question  we  answer,  that  it  is  contraiy  to  the  public  policy  of 
this  State  for  a  public  oflBcer  to  assign  or  give  a  lien  upon  his  unearned 
compensation  which  is  given  by  law.  whether  such  compensation  be  sal- 
ary or  fees,  and  that  any  such  assignment  or  lien  is  void. 

In  England  the  authorities  seem  to  be  unanimous  in  holding  such  as- 
signment void  as  being  contrary  to  public  policy.  Flarity  v.  Odium,  3 
T.  R.,  681;  Banrick  v.  Read,  1  H.  BL,  627;  Arbuckle  v.  Cowtan,  8  Bos. 
<fe  P.,  328;  Wells  v.  Foster,  8  M.  &  W.,  149;  Hill  v.  Paul,  8  CI.  &  Fin., 
807;  Palmer  v.  Bates,  2  Brod.  <fe  Bing.,  673;  Liveri>ool  v.  Wright,  28  L. 
J.  (N.  S.),  ch.  871;  Davis  v.  Marlborough,  1  Swanst.,  79;  Stone  v.  Lid- 
derdale,  2  Anstr.,  683;  Lidderdale  v.  Montrose,  4  T.  R.,  248. 

The  American  text  writers  and  courts  nearly  all  follow  the  rule  laid 
down  in  the  English  cases.  Story's  Eq.  Jur.,  sec.  1040d;  Mech.  on  Pub. 
Oflf.,  sec.  874;  Greenw.  on  Pub.  Pol.,  351;  Bliss  v.  Lawrence,  58  N.  Y., 
442;  Bangs  v.  Dunn,  66  Cal.,  74;  Schloss  v.  Hewlett,  81  Ala.,  266;  King 
V.  Hawkins,  16  Pac.  Rep.,  434;  Bank  v.  Wilson,  122  N.  Y.,  478;  Field  v. 
Chipley,  79  Ky.,  260;  Schwank  v.  Wykoff,  46  N.  J.  Eq.,  560;  Webb  v. 
McCauley,  4  Bush,  10. 

In  People  v.  Dayton,  50  Howard  Practice  Reports,  143,  it  is  held  that 
the  assignment  of  unearned  fees  does  not  fall  within  the  rule  sustained  by 
the  courts  as  to  salaries.  But  in  the  case  of  Bowery  National  Bank  v. 
Wilson  this  case  was  disapproved  by  the  Court  of  Appeals  of  that  State. 
It  was  there  held  that  the  same  reasons  applied  against  assigning  unearned 
fees  as  to  a  salary,  and  that  such  assignment  is  void. 

The  validity  of  an  assignment  of  unearned  fees  was  the  subject  under 
consideration  in  Schloss  v.  Hewlett,  81  Alabama,  266,  and  the  court  there 
held  the  assignment  to  be  against  public  policy  and  void. 

Field  V.  Chipley,  79  Kentucky,  260,  was  a  case  involving  the  validity 
of  an  assignment  of  fees  by  a  clerk,  the  fees  being  unearned,  and  the  as- 
signment was  held  to  be  void. 

There  is  no  distinction  in  principle  between  the  assignment  of  unearned 
fees  and  the  assignment  of  unearned  salary.  If  anything,  the  reason  is 
stronger  for  holding  such  assignment  of  fees  void  than  for  holding  a  like 
assignment  of  a  salary  to  be  invalid;  because  a  salary  is  a  fixed  sum  for 
a  given  time,  and  there  could  be  no  doubt  as  to  the  amount  to  which  the 
assignee  would  be  entitled;  while  in  case  of  fees  to  be  paid  by  a  county 
or  State,  the  officials  would  be  required  to  go  into  a  settlement  of  the 
question  of  amount^  with  many  different  persons  in  some  instances,  which 
would  confuse  and  embarrass  the  public  business.  Bliss  v,  Lawrence,  58 
N.  Y.,  442. 

In  Bank  v.  Hastings,  15  Wisconsin,  75,  the  court  held  that  a  judge  of  a 
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court  could  assign  his  salary  before  it  was  earned.  The  onl}'  reference  made 
in  that  case  lo  the  great  number  of  cases  to  the  contrary  is  in  this  lan- 
guage: »'It  is  true  we  have  been  referred  to  some  English  cases  which 
hold  that  the  assignment  of  the  pay  of  officers  in  the  public  service, 
judges*  salaries,  pensions,  etc.,  was  void  as  being  against  public  policy; 
but  it  was  not  contended  that  the  doctrine  of  those  cases  was  applicable 
to  the  condition  of  society,  or  to  the  principles  of  law  or  public  policy  in 
this  country.* •  So  slight  a  consideration  of  the  number  of  cases  decided 
by  courts  of  eminent  ability  shows  that  the  court  in  that  case  did  not 
give  sufficient  thought  to  the  question  involved  to  entitle  the  opinion  to 
weight. 

In  the  case  of  Marshall  v.  Quinn,  I  Gray,  105,  which  is  sometimes  re- 
ferred to  as  authority  for  the  validity  of  such  assignments,  the  matter  in 
dispute  was  neither  fees  nor  salary  of  a  public  officer,  but  was  for  the 
price  of  work  done  for  a  city. 

Brackett  v.  Blake,  7  Metealf,  835,  is  referred  to,  but  in  that  case  the 
question  of  public  policy  was  not  considered. 

Macomber  v.  Doane,  2  Allen,  541,  was  a  case  in  which  an  officer  had 
assigned  his  salary,  but  the  only  question  considered  was  as  to  whether 
or  not  it  was  assignable  on  account  of  its  being  a  mere  possibility.  Pub- 
lic policy  was  not  discussed  nor  mentioned  in  the  case. 

The  case  of  Bank  v.  Hastings  is  the  only  case  except  The  People  v. 
Dayton  that  we  find  sustaining  any  such  assignment  when  the  case  was 
placed  before  the  court  on  the  ground  of  violation  of  public  policy.  We 
have  seen  that  the  latter  case  was  overruled,  which  leaves  the  former 
alone  to  support  the  assignment  of  such  claims. 

Flarity  v.  Odium,  supra,  is  the  leading  English  case  on  this  subject. 
The  assignability  of  the  half-pay  of  an  officer  was  in  question,  and  Lord 
Kenyon  said:  "  Emoluments  of  this  sort  are  granted  for  the  dignity  of 
the  State  and  for  the  decent  support  of  those  persons  who  are  engaged  in 
the  service  of  it.  It  would  therefore  be  highly  impolitic  to  permit  them 
to  be  assigned;  for  persons  who  are  liable  to  be  called  out  in  the  service 
of  their  country  ought  not  to  be  taken  from  a  state  of  poverty." 

Bliss  V.  Lawrence,  supra,  is  the  leading  Ameriqan  case  on  the  subject. 
The  court,  discussing  the  question  of  public  policy,  gives  this  sound 
reason  for  its  decision:  "The  public  service  is  protected  by  protecting 
those  engaged  in  performing  public  duties;  and  this  not  upon  the  ground 
of  their  private  interests,  but  upon  that  of  the  necessity  of  securing  the 
efficiency  of  the  public  service  by  seeing  to  it  that  the  funds  provided 
for  its  maintainance  should  be  received  by  those  who  are  to  perform  the 
work,  at  such  periods  as  the  law  liad  appointed  for  their  payment." 

The  court  in  Schloss  v.  Hewlett,  81  Alabama,  270,  holding  that  the  as- 
signment by  a  public  officer  of  unearned  fees  was  contrary  to  public 
Vol.  LXXXVI.  Sup.— 20 
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policy  and  void,  said:  *'  It  is  easy  to  see  how  great  abuses  would  follow 
if  such  transfers  were  permitted.  Not  only  would  there  exist  a  constant 
temptation  to  anticipate  future  earnings  under  the  stress  of  present  finan- 
cial pressure,  at  usurious  rates  of  discount,  but  when  completed,  one  of 
the  strongest  incentives  to  industrious  exertion — the  expectation  of  pe- 
cuniary reward  in  the  near  future — ^would  be  gone." 

Dignity  of  office,  in  the  sense  that  the  term  is  used  in  the  English  cases, 
does  not  exist  in  this  country;  and  yet  there  is  a  dignity,  or  at  least  should 
be,  attending  every  office,  in  that  sense  that  a  proper  and  independent 
discharge  of  its  duties  inspires  respect  for  the  officer  and  for  the  office. 
In  this  more  important  sense  of  dignity,  the  same  reason  can  be  well  ap- 
plied in  this  country.  The  law  provides  compensation  for  official  service 
in  order  to  enable  the  officer  to  be  free  from  the  cares  of  making  provision 
for  his  own  support  and  that  of  his  family  during  the  term  of  office,  that 
he  may  devote  his  whole  time  to  the  discharge  of  the  duties  of  his  office. 
If  such  officer  is  permitted  to  assign  his  salary  or  fees  before  earned,  he 
may  thus  deprive  himself  and  family  of  this  supix)rt,  and  to  secure  it  he 
must  look  to  some  other  source,  thereby  depriving  the  State  of  the  care- 
ful and  thoughtful  attention  that  the  public  interest  demands.  A  hungry 
man  is  weak  in  the  presence  of  temptation,  no  matter  what  may  be  bis 
ability  to  withstand  it  in  a  state  of  independence. 

To  deprive  such  an  officer  of  the  means  of  daily  support  for  himself 
and  family,  while  his  time  must  be  given  to  work  in  which  he  can  expect 
no  relief,  would  be  a  strong  inducement  to  resort  to  methods  which,  if 
not  dishonest,  would  at  least  be  inconsistent  with  the  public  good,  and 
the  dignity  of  his  office  be  destroyed  by  losing  the  respect  and  confidence 
of  the  public. 

In  this  State  the  terms  of  office  are  short  and  elections  frequent.  The 
man  in  office  who  might  be  indebted  to  a  creditor  of  influence  and  wealth 
might  be  greatly  tempted  to  yield  to  the  demands  of  such  creditor  in  order 
to  secure  his  influence  in  the  next  election;  and  a  creditor  having  an  in- 
solvent debtor  a  candidate  for  office  would  have  a  strong  incentive  to 
lend  his  aid  and  influence  to  his  election,  in  order  to  secure  his  debt  by 
this  means.  It  may  be  said  that  these  are  mere  probabilities,  but  they  are 
not  impossibilities^  nor  are  they  too  remote  for  consideration  in  this  con- 
nection. There  are  other  reasons  which  suggest  themselves  why  such  as- 
signments should  not  be  permitted,  but  these  are  sufficient  to  show  the 
rule  to  be  well  founded. 

This  opinion  will  be  certified  to  the  Court  of  Civil  Appeals  for  its  ob- 
servance. 

Delivered  December  21, 1898. 
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The  St.  Louis,  Abkansas  <fe  Texas  Railway  Compant 

V.  W.  C.  Hendebson. 

No.  76. 

1.  Liens  Given  by  Law— Popeclosure— Practice. 

When  the  issues  submitted  to  a  jury  embrace  only  such  claim  or  claims 
as  by  law  are  given  a  lien  upon  property,  it  is  not  necessary  to  submit 
the  question  of  lien  to  a  jury.    Day  v.  Cross,  59  Texas,  608 309 

2.  Same— Other  Issues— Practice. 

If  more  than  one  issue  be  submitted  involving  several  different  claims 
upon  which  recovery  is  sought,  and  upon  one  or  more  no  lien  would 
attach  by  law,  and  none  exists  by  undisputed  contract,  if  the  jury  re- 
turn a  general  verdict  the  court  can  not  declare  a  lien  upon  such  ver- 
dict; for  it  is  not  certain  that  the  amount  found  to  be  due  is  upon  a 
claim  entitled  by  law  to  a  lien 310 

3.  Compensation  in  Condemnation  Proceedings- Constitution. 

Compensation  which  the  Constitution  requires  to  be  made  in  advance, 
includes  such  damages  as  might  be  estimated  on  condemnation  pro- 
ceedings, which  are  '•  all  damages,  present  and  prospective,  that  are 
the  natural,  necessary,  or  reasonable  incident  of  the  improvement,  not 
including  such  as  may  arise  from  negligent  or  unskillful  construction 
or  use  thereof. ^^    Without  such  pajrment  title  does  not  pass 312 

4.  Same— Lien. 

If  a  railway,  either  with  or  without  condemnation  proceedings,  take  the 
land  of  another  for  right  of  way  or  other  use,  then  the  owner  will 
have  a  lien  upon  the  laad  to  secure  the  payment  of  all  damages  which 
the  Constitution  and  the  law  require  to  be  paid  before  the  right  to  use 
it  vests.  The  value  of  the  land,  damages  caused  to  the  balance  of  the 
tract,  and  any  other  damages  that  with  reasonable  certainty  might  be 
known  as  the  result  of  the  proper  construction  and  operation  of  the 

railway,  would  be  included 313 

6.  Where  Lien  not  Given. 

But  the  Constitution  and  laws  of  the  State  give  no  lien  for  damages  arising 
from  negligence  or  unsldllful  construction  or  operation  of  the  railway.  313 
6.  Liens  GKven  by  Law— Practice— Ccuse  in  Judgment. 

Suit  by  land  owner  against  the  railway  company  for  damages  for  land 
taken,  damages  to  tract  remaining,  for  failure  to  make  crossings  stip- 
ulated, and  for  insufficient  culverts  and  sluices  causing  overflow. 
These  were  all  submitted  as  bases  for  damages,  and  a  gross  sum  was 
given  plaintiff  in  the  verdict.    The  pleadings  and  evidence  warranted 

the  submission  of  these  issues 310 

Held:  1.  The  facts  pleaded  and  prayer  for  general  relief  authorized 
judgment  foreclosing  the  lien  for  the  damages  given  by  the  Constitu- 
tion and  laws  for  the  taking  of  property 312 

2.  It  being  impossible  to  determine  from  the  verdict  that  the  dam- 
ages were  such  as  the  law  gives  lien,  it  is  ground  for  reversal  that  a 
decree  foreclosing  the  lien  was  rendered 314 

Eebob  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Tarrant  County. 
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Perkins,  Gilbert  &  PerkinSy  Sam  H.  Wesl^  and  Newton  H.  Lassiter^  for 
plaintiff  in  error.  —  This  case  presents  the  peculiar  ease  of  a  lien  being 
adjudged  to  secure  unliquidated  damages,  which  are  held  to  be  pur- 
chase money  in  a  case  where  there  has  been  no  conveyance  of  the  prop- 
erty to  the  party  purchasing.  If  we  are  correct  in  our  construction  of 
the  opinion  of  the  Court  of  Civil  Appeals,  we  think  the  same  is  in  conflict 
with  the  elementary  authorities  and  the  decisions  of  the  courts  of  last  re- 
sort of  the  various  States  on  the  question  of  a  vendor's  lien,  and  submit 
the  following  for  the  consideration  of  this  court: 

1.  A  lien  does  not  exist  as  a  security  for  an  unliquidated  and  uncer- 
tain demand. 

2.  A  lien  does  not  exist  on  land  to  secure  the  performance  of  a  coven- 
ant or  agreement  of  a  purchaser  of  land  to  do  specifled  acts  as  part  con- 
sideration for  the  conveyance. 

8.  No  lien  exists  upon  any  property  for  a  wrongful  trespass  and  taking 
of  land  by  railway  company  for  right  of  way.  Jones  on  Liens,  sec.  1071 ; 
Paine  v.  Avery,  21  Mich.,  524,  and  other  authorities  cited  in  note  under 
said  section. 

J.  T.  Hogaettj  for  defendant  in  error. 

BROWN,  Associate  Justice.  — Henderson  sued  the  railroad  company 
in  the  District  Court  of  Tarrant  County,  to  recover  damages  caused  by 
defendant  taking  his  land  for  the  construction  of  its  railroad,  and  for 
damages  occasioned  by  the  manner  of  its  construction,  setting  up  many 
grounds  of  damage.  Judgment  was  given  in  the  District  Court  for  the 
plaintiff,  from  which  the  defendant  appealed;  the  judgment  was  by  the 
Court  of  Civil  Appeals  affirmed.  The  Court  of  Civil  Appeals  filed  the  fol- 
lowing conclusions  of  fact: 

"Appellant,  through  its  right  of  way  agent,  and  appellee  entered  into  a 
verbal  agreement  for  the  purchase  on  the  part  of  the  appellant  of  the 
right  of  way  for  its  railroad  across  appellee's  land;  but  they  were  un- 
able to  agree  upon  the  amount  of  compensation  to  be  paid  for  this  right 
of  way,  which  resulted  in  the  submission  of  this  question  to  the  decision 
of  three  arbitrators,  who  fixed  the  amount  of  the  damages  at  12250.  A 
deed  was  signed  and  acknowledged  by  appellee,  but  whether  it  was  de- 
livered to  appellant  was  one  of  the  controverted  issues.  The  damages 
were  assessed  by  the  arbitrators  and  the  deed  executed  by  appellee  upon 
certain  representations  made  by  appellant  as  to  the  alignment  and 
grade  of  the  railroad  to  be  constructed  and  the  manner  of  its  proposed 
construction.  After  the  money  awarded  by  the  arbitrators  had  been 
paid  to  the  appellee,  but  before  the  deed  had  passed  beyond  his  control, 
upon  discovering  that  the  alignment  and  the  grade  of  the  road  had  been 
changed  to  his  detriment,  and  that  it  was  not  being  constructed  as  repre- 
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sented  and  contemplated  when  the  damages  were  assessed  and  the  deed 
executed,  he  brought  this  suit  to  recover  the  full  amount  of  the  damages 
resulting  to  him  from  the  taking  of  the  land  and  from  the  incidental  in- 
jury to  the  land  not  taken,  growing  out  of  the  manner  and  extent  of  the 
actual  taking  of  the  land  and  the  construction  of  the  road;  the  railroad 
as  actually  constructed  taking  more  land  than  was  originally  contem- 
plated, imposing  additional  burdens  on  the  land  not  taken,  and  depriving 
appellee  of  certain  privileges  in  the  way  of  farm  crossings  promised  and 
specified  in  the  aforesaid  deed.  Appellee  admitted  as  a  credit  on  the 
total  amount  claimed  the  $2250  awarded  by  the  arbitrators,  but  alleged 
misrepresentations  and  fraud  in  the  previous  transactions,  and  sought  to 
avoid  the  effect  of  the  deed  and  award  of  the  arbitrators.' ' 

Plaintiff  in  error  filed  in  the  Court  of  Civil  Appeals  a  motion  for  re- 
hearing, setting  up  the  grounds  urged  by  it  in  this  court,  which  motion 
the  Court  of  Civil  Appeals  overruled. 

Plaintiff  in  error  presents  to  this  court,  in  substance,  the  proposition, 
that  the  Court  of  Civil  Appeals  erred  in  not  reversing  the  judgment  as 
to  the  lien  foreclosed  on  its  railroad,  for  three  reasons: 

1.  That  the  petition  did  not  pray  for  a  lien. 

2.  That  the  facts  did  not  authorize  the  foreclosing  of  a  lien  upon  its 
road. 

3.  That  the  verdict  of  the  jury  did  not  find  any  lien  for  the  plaintiff. 
We  think  that  the  prayer  of  the  petition  was  sufficient  to  justify  the 

foreclosure  of  the  lien,  if  the  case  before  the  court  showed  that  the  plaintiff 
was  entitled  to  such  judgment. 

The  facts  found  by  the  Court  of  Civil  Appeals  show,  that  for  some  of 
the  damages  claimed  the  plaintiff  would  be  entitled  to  a  lien,  and  for 
some  that  might  have  been  found  by  the  jury  there  would  be  no  lien. 
In  connection  with  the  third  ground  we  will  discuss  this  question  more 

fully. 

When  the  issues  submitted  to  a  jury  embrace  only  such  claim  or  claims 
as  by  law  are  given  a  lien  upon  property,  it  is  not  necessary  to  submit 
the  question  of  lien  to  the  jury,  because  in  finding  that  the  plaintiff  is 
entitled  to  recover  on  such  claim  or  claims  for  any  amount,  the  jury  deter- 
mines that  a  lien  exists,  which  will  be  declared  by  the  court  as  a  matter  of 
law,  and  upon  a  general  verdict  a  decree  of  foreclosure  should  be  entered 
by  the  court.  Day  v.  Cross,  59  Texas,  608;  Pearce  v.  Bell,  21  Texas, 
691;  Jones  v.  Ford,  60  Texas,  131;  Railway  v.  James,  73  Texas,  18. 

In  such  case,  if  the  court  were  to  submit  to  the  jury  the  question  as  to 
the  existence  of  lien,  it  would  necessarily  be  in  the  form  of  an  instruction 
to  the  effect  that  if  they  found  the  plaintiff  entitled  to  recover  they  would 
find  a  lien  for  the  amount  so  found  on  the  property  in  question,  which 
would  be  the  declaration  of  the  court  that  a  lien  attaches  to  such  claim 
by  law,  and  the  jury  would  not  exercise  any  discretion  upon  the  subject 
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submitted.  It  would  simply  be  the  declaration  of  the  law  by  the  court 
before  verdict,  instead  of  upon  the  verdict. 

If,  however,  more  than  one  issue  be  submitted,  involving  several  dif- 
ferent claims  upon  which  recovery  is  sought,  and  upon  one  or  more  no 
lien  would  attach  by  law,  and  none  exists  by  undisputed  contract,  if  the 
jury  return  a  general  verdict,  the  court  can  not  declare  a  lien  upon  such 
verdict,  for  it  is  not  certain  that  the  amount  found  to  be  due  is  upon  a 
claim  entitled  by  law  to  a  lien. 

In  order  to  determine  whether  or  not  the  court  committed  error  in 
foreclosing  a  lien  upon  the  land,  we  must  ascertain  upon  what  character  of 
claims  the  recovery  was  sought,  and  upon  which  of  these  the  charge  of 
the  court  authorized  the  jury  to  find  a  verdict.  For  the  purpose  of  as- 
certaining the  issues  submitted,  we  must  look  to  the  record  of  the  case, 
and  will  examine  the  petition  and  answer  with  that  point  in  view,  not 
passing  upon  them  in  any  other  respect. 

The  case  was  tried  upon  the  plaintiff's  third  amended  original  petition, 
which  is  full  in  its  allegation,  containing  all  the  facts  alleged  in  the  for- 
mer pleadings  by  plaintiff.  The  petition  is  framed  upon  different  and 
contradictory  theories,  as  it  appears  to  us.  It  sets  up  the  agreement  to 
sell  to  the  railway  company,  the  arbitration,  payment  of  the  award  by 
the  railway  company  to  plaintiff,  and  the  signing  and  acknowledging  of  a 
deed  by  plaintiff,  and  then  the  withholding  of  the  deed  from  plaintiff  to 
defendant  because  the  railway  company  had  violated  the  contract  of  sale. 
Charges  the  deed  and  award  to  be  void  for  fraud,  and  retaining  the 
money  paid,  seeks  to  recover  damages  as  if  no  deed  or  award  had  been 
made;  treating  the  case  as  if  defendant  had  taken  possession  of  the  land 
without  the  consent  of  the  plaintiff.  Another  theory  upon  which  the  pe- 
tition  seems  to  be  framed  is,  that  the  deed  is  valid  but  the  award  is  void 
for  fraud,  an.d  plaintiff  is  entitled  to  recover  as  if  no  award  had  been 
made,  including  the  right  to  recover  upon  the  conditions  of  the  deed  for 
building  crossings.  If  the  deed  and  the  award  be  binding,  then  plaintiff 
seeks  to  recover  damages  for  the  failure  to  put  in  the  crossings,  and  for 
land  occupied  which  was  not  embraced  in  the  deed  and  award,  and  for 
damages  occasioned  by  the  negligent  construction  of  the  road  in  not  put- 
ting in  sufficient  culverts  and  sluices  to  carry  off  the  water,  and  by  which 
plaintiff's  land  was  overflowed. 

After  instructing  the  jury  as  to  the  rules  by  which  they  should  deter- 
mine whether  or  not  the  deed  conveyed  title  to  the  railroad  company,  and 
as  to  the  binding  force  of  the  award  upon  the  plaintiff,  the  court  charged 
the  jury  as  follows: 

*'  If  under  the  foregoing  instructions  you  find  that  the  said  deed  did 
not  operate  to  divest  title  out  of  Henderson  and  vest  it  in  the  raili*oad 
company  to  the  land  therein  mentioned,  or  if  under  the  foregoing  in- 
structions you  find  that  plaintiff  is  not  bound  by  the  award  of  the  arbi- 


Digitized  by  VjOOQIC 


1893.^  S.  L.  A.  A  T.  Rt.  Co.  v.  Hehdersom.  311 

iratars,  you  will  find  for  the  plaintiff,  and  assess  his  damages  at  the  value 
of  the  land  that  was  appropriated  by  the  defendant  for  its  right  of  way, 
at  the  time  it  was  taken  by  the  defendant,  and  in  addition  thereto  the 
difference,  if  any,  between  the  value  of  the  remainder  of  the  tracts  through 
which  the  railway  was  built  immediately  before  and  immediately  after 
the  construction  of  said  railway,  looking  at  the  matter  with  the  lights 
now  before  you,  with  interest  thereon  at  8  per  cent  per  annum  from  the 
time  the  railway  was  built.  If  the  amount  of  such  damages,  if  any  you 
find  under  the  above  instruction,  does  not  exceed  the  sum  of  12250,  which 
plaintiff  has  been  paid,  you  will  find  for  the  defendant.  If  you  find  more 
than  12250  as  plaintiff's  damages,  you  will  give  him  a  verdict  for  the  ex- 
cess and  interest  at  8  per  cent  per  annum.*' 

No  error  is  assigned  on  the  charges,  and  we  do  not  pass  upon  their  cor- 
rectness. 

If  the  court  had  given  no  other  charge,  then  the  sum  found  by  the  jury 
must  necessarily  have  been  for  the  value  of  the  land  taken  and  damages 
to  the  remainder  of  the  tracts  through  which  the  road  was  built.  But  the 
court  gave  also  this  charge: 

^'  If  under  the  foregoing  instruction  you  find  either  that  said  deed  oper- 
ated to  vest  title  to  said  land  in  the  defendant,  or  that  said  award  is  bind- 
ing on  plaintiff;  and  if  you  believe  from  the  evidence  that  defendant  failed 
to  erect  and  maintain  good  and  sufficient  crossings  wide  enough  for  a  binder, 
at  suitable  places  designated  by  plaintiff,  and  that  plaintiff  designated  suit- 
able and  practicable  places  for  such  crossings, you  will  find  for  the  plaintiff 
the  difference,  if  any,  between  the  value  of  his  land  through  which  the  rail- 
way was  built,  with  the  crossings  that  were  constructed,  and  what  would 
have  been  its  value  had  the  crossings  been  good  and  sufficient,  as  above  de- 
fined. And  if  you  believe  from  the  evidence  that  in  the  construction  of 
its  railway  defendant  failed  to  provide  such  culverts  and  sluices  as  the 
natural  lay  of  the  land  required  for  necessary  drainage  thereof,  and  that 
by  reason  of  the  omission,  if  any,  to  provide  such  culverts  and  sluices, 
and  the  manner  of  construction  of  defendant's  railway,  a  portion  of  plaint- 
iff's land  was  rendered  liable  to  be  overflowed  by  the  waters  being  turned 
upon  it  in  quantities  larger  than  the  flow  was  before  the  railway  was  built, 
and  that  by  reason  of  the  water  being  backed  upon  and  flowed  onto  plaint- 
iff's land  the  same  was  injured,  you  will  find  for  plaintiff  the  difference, 
if  any,  between  the  value  of  the  land  so  injured  immediately  before  and 
immediately  after  the  railway  was  built." 

It  will  be  observed  that  the  jury  is  authorized  by  the  last  charge  to  find 
for  plaintiff  damages  for  the  failure  of  the  railway  company  to  put  in  good 
and  sufficient  crossings,  if  they  find  that  the  deed  vested  title  in  the  rail- 
way company.  They  are  also  authorized  to  find  damages  for  such  failure 
if  the  deed  did  not  vest  title  and  the  award  is  binding  upon  plaintiff.  If 
the  deed  vested  title,  then  the  making  the  crossings  would  be  a  part  of 
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the  purchase  price  of  the  land;  but  in  case  the  deed  was  not  binding,  and 
did  not  vest  title  in  defendant,  there  was  no  contract  stated  in  the  charge 
as  a  predicate  for  the  finding.  The  damages  assessed  would  be  for  what 
the  court  assumed  was  a  failure  to  discharge  a  duty;  therefore  would  be 
damages  for  negligent  construction  of  the  road.  In  any  event  this  charge 
authorized  the  finding  of  damages  for  the  failure  to  put  in  sluices  and  cul* 
verts,  which  would  be  damages  occasioned  by  negligent  construction. 

Under  the  first  instruction  quoted  the  jury  may  have  found  the  whole 
amount  of  their  verdict  for  the  value  of  the  land  taken  and  damages  to 
the  remainder  of  the  tracts;  or  the  verdict  may  have  been  found  under  the 
second  charge  quoted  for  damages  to  the  tracts  of  land  on  account  of  the 
failure  to  put  in  road  crossings,  the  deed  being  binding  and  title  vesting 
in  defendant.  Or  the  jury  may  have  found  that  the  deed  did  not  vest 
title  to  the  land  in  defendant,  but  that  the  award  was  binding  on  plaintiff, 
and  under  this  view  of  it  may  have  found  damages  to  the  land  on  account 
of  the  failure  to  put  in  crossings,  independent  of  any  contract  to  do  so. 
If  the  deed  did  not  take  effect  to  vest  title  in  defendant,  then  it  could  be 
binding  on  defendant  as  a  contract  to  put  in  the  crossings,  and  the  dam- 
ages assessed  would  not  be  a  part  of  the  price  of  the  land. 

The  verdict  of  the  jury  may  have  been  in  whole  or  in  part  for  damages 
to  the  land  on  account  of  the  failure  to  put  in  culverts  and  sluices.  The 
jury  may  have  found  under  the  first  charge  in  part  for  the  value  of  the 
land  taken  and  damages  to  the  remainder  of  the  tracts,  and  also  in  part 
for  the  failure  to  put  in  culverts  and  sluices. 

If  the  jury  found  the  award  not  binding  and  the  deed  effective  to  pass 
title,  they  may  have  found  in  part  for  damages  for  failure  to  put  in  cross- 
ings and  in  part  for  failure  to  put  in  culverts,  etc.  If  the  deed  was  not 
effective  to  pass  title,  but  the  award  was  binding,  then  the  verdict  may 
represent  damages  given  for  failure  to  construct  crossings,  and  also  in 
part  for  failure  to  put  in  sluices  and  culverts.  It  is  impossible  to  tell 
what  the  verdict  of  the  jury  does  represent. 

It  becomes  necessary  to  determine  for  what  character  of  damages  the 
law  gives  to  the  owner  a  lien  on  the  land  to  secure  payment.  This  de- 
pends to  some  extent  upon  the  construction  to  be  given  to  our  Constitution, 
article  1,  section  17,  which  is  as  follows:  ''  No  person's  property  shall 
be  taken,  damaged,  or  destroyed  for  or  applied  to  public  use,  without 
adequate  compensation  being  first  made,  unless  by  consent  of  such  per- 
son; and  when  taken,  except  for  the  use  of  the  State,  such  compensation 
shall  be  first  made  or  secured  by  a  deposit  of  money."  The  payment  of 
the  compensation  is  a  condition  precedent  to  the  right  to  take  and  use, 
and  title  does  not  vest  to  the  right  of  way  or  the  use  until  payment  is 
made. 

In  the  case  of  Pennsylvania  Railway  Company  v.  Marchant,  119  Penn- 
sylvania State,  641,  the  Supreme  Court  of  Pennsylvania,  in  construing  a 
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clause  of  their  Contitution  similar  to  the  above  quoted  section,  said:  **  It 
is  very  plain  to  our  view,  that  the  constitutional  provision  was  intended 
to  apply  to  such  injuries  as  are  capable  of  being  ascertained  at  the  time 
the  works  are  being  constructed  or  enlarged,  for  the  reason,  among  oth- 
ers, that  it  requires  payment  to  be  made  therefor  or  security  to  be  given 
in  advance.  For  how  can  injuries  which  flow  only  from  future  opera- 
tion of  the  road,  which  may  never  happen,  be  ascertained  in  advance, 
and  compensation  made  therefor  ? " 

Compensation  which  our  Constitution  requires  to  be  made  in  advance 
includes  such  damages  as  might  be  estimated  on  condemnation  proceed- 
ings, which  are  "  all  damages  present  and  prospective  that  are  the  natu- 
ral, necessary,  or  reasonable  incident  of  the  improvement,  not  including 
such  as  may  arise  from  negligent  or  unskillful  construction  or  use  thereof.* ' 
Irrigation  Co.  v.  Middaugh,  12  Colo.,  434;  Omaha  v.  Kramer,  25  Neb., 
489. 

If  a  railroad  company  purchase  from  the  owner  the  right  of  way  for  its 
road  over  his  land,  then  for  the  price  agreed  to  be  paid,  whether  in 
money  or  in  the  constructing  of  crossings  and  the  like,  or  other  thing  to 
the  owner's  advantage,  the  owner  will  have  a  lien  upon  the  land  for  the 
money  to  be  paid  or  for  damages  for  the  failure  to  do  the  thing  agreed 
to  be  done.  Howe  v.  Harding,  76  Texas,  18;  Railway  v.  Lewton,  20 
Ohio  St.,  319. 

If  a  railroad  company,  either  with  or  without  condemnation  proceed- 
ings, take  the  land  of  any  person  for  right  of  way  or  other  use  of  its  rail- 
road, then  the  owner  of  the  land  will  have  a  lien  upon  the  land  to  secure 
the  payment  of  all  damages  which  the  Constitution  and  the  law  requires 
to  be  paid  before  the  right  to  use  it  vests,  which  would  include  all  such 
damages  as  would  naturally  or  necessarily  flow  from  the  taking  and  proper 
construction  and  operation  of  the  road  over  the  land.  The  value  of  the 
land  and  damages  caused  to  the  balance  of  the  tract,  and  any  other  dam- 
ages that  might  be  with  reasonable  certainty  known  as  the  result  of  the 
proper  construction  and  operation  of  the  railroad,  would  be  included. 
Railway  v.  Harvey,  107  Pa.  St.,  319;  Railway  v.  Cooper,  105  Pa.  St., 
241;  Drury  v.  Railway,  127  Mass.,  571;  Kendall  v.  Railway,  55  Vt.,  438; 
Kittell  V.  Railway,  56  Vt.,  96;  Adams  v.  Railway,  57  Vt.,  240. 

But  the  Constitution  and  laws  of  this  State  give  no  lien  for  damages 
arising  from  negligence  or  unskill fulness  in  construction  or  operation  of 
the  road. 

The  same  doctrine  prevails  in  England,  and  the  courts  have  expressed 
the  rule  in  very  broad  and  forcible  terms.  In  Walker  v.  Railway,  Law 
Reports,  1  Equity,  197,  the  master  of  the  rolls  said:  **  In  the  first  place,  I 
think  that  no  distinction  can  be  made  between  the  monej'  to  be  paid  to 
him  for  the  price  of  the  land  and  the  money  to  be  paid  by  way  of  com- 
pensation for  severance  and  other  injury."     It  was  claimed  in  that  case 
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that  a  lien  did  not  exist  for  damages  to  the  balance  of  the  tract.  Fur- 
ther discussing  the  right  of  the  plaintiff,  the  master  of  the  rolls  said: 
"  Then  it  is  said  that  the  enforcement  of  the  lien  would  interfere  with 
the  rights  of  the  public.  Now  I  admit  that  the  rights  of  the  public  are 
to  be  considered;  but  can  it  be  said  that  a  railway  company  may  take  a 
man's  land  without  paying  for  it,  and  when  he  seeks  to  enforce  payment 
may  set  up  as  a  defense  the  rights  of  the  public  ?  I  know  of  no  authcwnty 
for  such  contention,  and  I  certainly  will  not  be  the  first  to  sanction  it. 
The  public,  in  my  opinson,  can  not  be  interested  in  having  a  man  de- 
prived of  his  property." 

In  Munns  v.  Isle  of  Wight  Railway  Company,  Law  Reports,  8  Equity, 
658,  the  land  owner,  who  had  not  been  paid  for  land  taken  for  right  of 
way  by  a  railroad  company,  sought  to  have  the  land  sold,  and  to  enjoin 
the  railroad  company  from  using  it  until  the  payment  was  made.  *■  ^  The 
vice  chancellor  said,  that  the  petitioner  who  had  obtained  a  decree  against 
the  company  was  fully  entitled  to  say  to  them,  '  Either  pay  me  the  balance 
of  my  purchase  money,  or  give  me  back  my  property.'  " 

As  we  have  seen,  under  the  charge  of  the  court  the  verdict  of  the  jury 
in  this  case  may  include  damages  for  which  no  lien  is  given  by  law,  and 
it  was  error  for  the  District  Court  to  foreclose  a  lien  upon  the  general  ver- 
dict of  the  jury. 

The  Court  of  Civil  Appeals  should  have  reversed  the  judgment;  and 
for  the  errors  committed,  the  judgments  of  the  District  Court  and  Court 
of  Civil  Appeals  are  reversed,  and  the  cause  is  remanded  to  the  District 
Court  for  further  proceedings. 

Bevened  and  remanded. 
Delivered  December  21,  1893. 


Akmie  p.  Harris  et  al.  v.  Henrt  Shafeb  et  al. 
No.  33. 

1.  Deocription  Insaffloient  in  Deed. 

The  order  confirming  an  admin istration  sale  described  the  land  sold  as 
^^  1800  acres  of  land,  it  being  the  upper  part  of  said  survey.-^  The  ad- 
miaistrator  made  a  deed  for  1800  acres  of  land  described  as  ''being 
the  upper  part  of  the  league  and  labor  of  land  granted  to  the  heirs  of 
Mary  Bird,  situated  on  the  waters  of  Pecan  Bayou,  in  Travis.*'  Held^ 
that  by  the  description,  *'  the  upper  part  of  said  survey  y  nothing  would 
pass,  for  want  of  certainty  as  to  what  was  intended  to  be  conveyed. . .  817 

ON  REHEARING. 

2.  Same. 

In  an  administration  sale  the  order  of  sale  may  be  looked  to  in  aid  of 
the  description  given  in  the  confirmation  or  deed.  But  in  this  ease  the 
order  of  sale  directed  that  the  sale  be  made  of  land  on  the  upper  line. 
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This  in  no  way  aided  the  description  vpper  part;  rather  was  it  contra- 
dictory or  confusing 320 

8*  Affidavits  in  Supreme  Oourt. 

Affidavits  to  facts  to  which  no  testimony  was  adduced  in  the  trial  court 

can  not  be  considered  by  the  Supreme  Court 320 

4.  Praotioe  on  Appeal. 

This  court  will  not  reverse  a  judgment  properly  rendered  merely  to 
give  the  losing  party  an  opportunity  to  introduce  testimony  not  used 
on  the  trial,  and  especially  when  he  claims  no  interest  under  the  title 
be  seek s  to  establi sh 320 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Brown  County. 

B.  W.  Stayton  and  Lane  &  MayfieJdy  for  plaintiffs  in  error. 

Fisher  Jb  Toumes^  for  defendants  in  error. 

BROWN,  Associate  Justice. — Plaintiffs  in  error  brought  suit  in  the 
District  Court  of  Brown  County  to  recover  from  defendants  in  error  a 
league  and  labor  of  land,  granted  by  patent  to  the  heirs  of  Mary  Bird. 
Plaintiffs  proved  their  title  under  the  patentee,  and  defendants  set  up  an 
outstanding  title  in  J.  H.  Herndon,  with  which  they  in  nowise  con- 
nected themselves* 

From  the  findings  of  fact  made  by  the  Court  of  Civil  Appeals  it  ap- 
pears, that  Mary  Bird  died  in  the  year  1840,  and  in  1845  an  attempt  was 
made  by  James  Craft  to  administer  upon  her  estate;  he  was  appointed  ad- 
ministrator in  the  Probate  Court  of  Fort  Bend  County,  but  he  did  not 
qualify  as  snob.  At  the  July  Term,  1847,  Daniel  Shipman  applied  to 
said  court  and  was  appointed  administrator  of  the  said  estate.  No  inven- 
tory was  returned  nor  any  order  made  in  said  estate  until  about  the 
February  Term,  1855,  when  Shipman  filed  an  inventory,  showing  that  the 
land  in  controversy  was  the  only  property  belonging  to  the  estate,  which 
inventory  was  approved  by  the  court.  The  land  was  patented  to  the 
heirs  of  Mary  Bird  in  1852. 

On  the  22nd  day  of  March,  1855,  Shipman,  as  administrator,  applied 
to  the  Probate  Court  for  an  order  to  sell  1800  acres  of  the  land,  stating 
that  he  had,  as  administrator,  on  the  7th  day  of  October,  1847,  made  a 
contract  in  writing  with  John  H.  Herndon  and  James  Shipman  for  locat- 
ing the  headright  certificate  of  Mary  Bird,  for  which  they  were  to  receive 
$200,  in  payment  for  which  they  were  to  receive  one-third  of  the  land, 
the  usual  fee  for  such  services,  and  that  Herndon  and  Shipman  had  com- 
plied with  the  contract. 

On  the  31st  day  of  March,  1855,  the  Probate  Court  of  Fort  Bend 
County  ordered  the  sale  of  1800  acres  of  said  land,  reciting  that  1535 
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acres  should  be  sold  to  perfect  the  title  of  said  Shipman  and  Herndon, 
and  that  it  was  agreed  upon  that  1585  acres  were  to  be  deeded  to  Hern- 
don  and  that  265  acres  were  to  be  sold  to  pay  costs  of  court. 

On  the  25th  of  June,  1855,  M.  M.  Battle,  as  agent  of  the  administrator, 
Shipman,  made  a  report  to  the  said  court  of  the  sale  of  the  land;  266 
acres  sold  to  Herndon  for  $69.16  to  pay  costs,  and  1534  acres  sold  to 
Hemdon  for  $300;  and  this  was  sold  to  ^^ effect'*  title  to  J.  H.  Herndon 
and  J.  R.  Shipman  for  locating.  The  report  was  sworn  to  by  Battle  as 
agent  of  Shipman.  At  the  June  Term,  1855,  the  court  confirmed  the  sale 
so  made,  and  ordered  deed  made  to  Herndon  for  the  1800  acres  of  land, 
*'  it  being  the  upper  part  of  the  survey."  The  administrator  made  a  deed 
to  Hemdon  for  the  entire  1800  acres  of  land,  described  as  "being  the 
upper  part  of  the  league  and  labor  of  land  granted  to  the  heirs  of  Mary 
Bird,  situated  on  the  waters  of  Pecan  Bayou,  in  Travis.'* 

Judgment  was  rendered  for  the  plaintiff  in  error,  Shafer,  in  the  District 
Court,  which  upon  appeal  was  reversed  by  the  Court  of  Civil  Appeals  and 
remanded  for  a  new  trial.    The  case  is  before  this  court  on  writ  of  error. 

Plaintiffs  in  error  seek  a  reversal  of  the  judgment  of  the  Court  of  Civil 
Appeals  upon  the  following  grounds: 

1.  That  the  administration  of  Shipman  upon  the  estate  of  Mary  Bird 
was  void,  because  it  appears  from  the  record  that  there  were  no  debts 
against  the  estate. 

2.  That  the  sale  to  Hemdon  was  void,  because  the  administi*ator  had 
no  authority  to  make  a  contract  with  Hemdon  and  Shipman  to  give  a 
part  of  the  land  for  locating  the  certificates,  and  the  court  had  no  Juris- 
diction to  order  the  sale  to  perfect  the  title  under  such,  a  contract. 

3.  That  the  sale  to  Herndon  was  void  for  want  of  any  sufficient  de- 
scription of  the  land  sold. 

The  view  taken  on  the  last  point  renders  it  unnecessary  to  decide  upon 
the  fii*st  two.  We  hold  that  the  description  given  in  the  order  of  con- 
firmation and  in  the  deed  is  wholly  insufficient,  and  in  fact  is  no  descrip- 
tion, furnishing  no  means  by  which  the  land  intended  to  be  conveyed  can 
be  located  at  any  particular  place  in  the  survey,  and  the  sale  is  therefore 
void. 

In  the  case  of  Wofford  v.  McKinna,  23  Texas,  45,  the  description  was, 
'*  2500  acres,  to  commence  at  the  beginning  comer,  and  taken  in  a  square, 
if  it  will  admit  of  it.*'  From  the  field  notes  of  the  survey,  the  court 
held  that  the  land  could  not  be  taken  in  a  square  at  the  point  designated, 
and  said:  "  From  its  terms  it  is  uncertain  in  what  form  the  land  is  to  be 
taken.  Neither  the  owner  of  the  land,  the  party  in  possession,  nor  the 
court  can  know  from  the  face  of  the  deed  what  are  the  boundaries  of  the 
claim.  The  deed  is  void  for  uncertainty  in  the  description  of  the  prem- 
ises, unless  it  can  be  aided  by  matter  extrinsic  of  itself.'*  Wooters  v. 
Arledge,  54  Texas,  397. 
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Patting  the  sale  upon  the  same  basis  as  if  between  private  parties, 
there  is  still  nothing  in  the  record  to  aid  the  description  given  in  the 
order  of  confirmation  and  deed. 

The  words  '*  the  upper  part  of  the  survey"  can  mean  nothing  but 
the  higher  part  of  the  survey,  which  could  only  have  reference  to  the 
elevation  of  its  surface,  and  would  be  as  indefinite  as  the  language  &U 
tempted  to  be  interpreted.  The  upper  or  higher  part  may  be  at  either 
end  or  side,  or  it  may  be  in  the  center  of  the  survey.  From  the  field 
notes  of  the  original  survey,  it  appears  that  the  beginning  corner  is  on 
Pecan  Bayou,  and  runs  thence  up  the  bayou  with  its  meanders  to  a  stake; 
thence  south  45  west  10,168  varas  a  stake  and  mound;  thence  south  45 
east  2550  varas  to  a  stake  and  mound;  thence  north  45  east  9842  varas 
to  the  beginning.  If  we  assume  that  upper  part  referred  to  the  highest 
point,  on  the  bayou,  the  survey  could  not  be  located  there  for  want  of 
space  to  contain  so  large  a  tract;  or  if  it  be  admitted  that  this  was  in- 
tended as  the  beginning  comer,  and  that  the  survey  should  be  located  in 
a  square,  it  can  not  be  done  on  account  of  the  shape  of  the  original  sur- 
vey at  that  point.  But  we  think  that  the  language  could  not  be  inter- 
preted to  mean  either  of  these,  and  as  applied  is  meaningless. 

If  the  court  were  to  render  judgment  for  the  defendants  for  1800  acres 
to  be  taken  out  of  the  *'  upper  part  of  the  survey,"  and  for  plaintiff  for 
the  remainder,  a  partition  would  be  necessary.  When  the  court  appointed 
commissioners  to  partition  the  land  they  would  be  in  dilemma  as  to  the 
place  at  which  defendant's  land  should  be  set  aside;  and  if  the  commis- 
sioners should  settle  upon  what  they  believed  to  be  the  upper  part,  and 
reported  to  the  court,  how  could  the  judge  tell  whether  the  instructions 
had  been  obeyed  or  not  ?  As  was  said  in  Wofford  v.  McKinna,  supra, 
neither  the  parties  to  the  suit,  the  commissioners  to  partition,  nor  the 
court  could,  from  the  description  given,  know  the  boundaries  to  the 
claim. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed,  and  the  judg- 
ment of  the  District  Court  is  afl3rmed;  and  it  is  ordered,  that  the  plaintiffs 
in  error  recover  of  and  from  the  defendants  in  error  and  their  sureties  on 
their  appeal  bond  all  cost  incurred  in  this  court,  the  Court  of  Civil  Ap- 
peals, and  in  the  District  Court. 

Delivered  November  16,  1893. 

ON  REHEARINa. 

Ftsher  Jb  Tbwnes  and  Wheeler  &  RhodeSj  for  motion  for  rehearing. 

[With  the  motion  for  rehearing  were  filed  affidavits  of  a  number  of 
surveyors  and  draughtsmen,  experts,  to  the  effect,  that  from  the  descrip- 
tion in  controversy  the  land  could  be  identified  as  1800  acres,  surveyed 
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upon  the  upper  line  of  the  Bird  league  and  extending  the  length  thereof 
to  include  the  quantity  and  bounded  by  line  parallel  with  said  upper  line.] 
Counsel  cited:  Ragsdale  v.  Robinson,  48  Texas,  395;  Swisher  v. 
Grumbles,  18  Texas,  164;  Kingston  v.  Pickins,  46  Texas,  201;  Wilson 
V.  Smith,  50  Texas,  369;  Steinbeck  v.  Stone,  53  Texas,  586;  Crabtree 
y.  Whiteselle,  65  Texas,  112;  Goldman  v.  Douglass,  81  Texas,  649;  Gid- 
dings  V.  Day,  84  Texas,  606;  Brown  v.  Chambers,  63  Texas,  135;  Nor- 
ris  V.  Hunt,  51  Texas,  615;  Overand  v.  Menczer,  83  Texas,  127;  Swenson 
V.  WiUiford,  84  Texas,  424. 

BROWN,  Associate  Justice. — Defendants  in  error  have  filed  a  mo- 
tion for  rehearing  in  this  cause,  upon  the  following  grounds: 

'*  1.  Because  the  question  of  the  alleged  insufficiency  of  description 
contained  in  the  administrator's  deed,  the  report  of  sale,  and  the  decree 
of  confirmation,  was  not  raised  or  urged  in  the  trial  court,  and  was  not 
presented  to  the  Court  of  Civil  Appeals  in  the  motion  for  reheaiing  filed 
therein. 

*'  2.  Because  said  objection  was  not  assigned  or  urged  by  the  plaintiff 
in  error  in  his  application  to  this  court  for  a  wi'it  of  error,  and  in  the 
specification  of  grounds  upon  which  he  relied  to  reverse  the  judgment  of 
the  Court  of  Civil  Appeals. 

^'  3.  Because  the  description  contained  in  the  deed,  when  read  in  con- 
nection with  the  description  of  the  league  and  labor  set  out  in  the  rec- 
ord, and  the  description  of  the  land  desired  to  be  sold  contained  in  the 
application  for  sale,  and  the  description  set  forth  in  report  of  sale  and 
in  the  order  of  confirmation,  is  sufiSciently  definite  to  enable  the  1800 
acres  to  be  identified  without  recourse  to  parol  evidence. 

^'  4.  Because  if  the  description  contained  in  the  record  be  not  sutBcient 
to  enable  the  court,  from  the  record  alone,  to  identify  the  land,  still  the 
same  is  sufficient,  when  aided  by  competent  parol  evidence;  and  the  de- 
fendants in  error,  in  view  of  the  fact  that  no  such  objection  as  the  insuffi- 
ciency of  description  was  properly  urged  before  and  brought  to  the  atten- 
tion of  the  trial  court  or  the  Court  of  Civil  Appeals  or  this  court,  should 
be  accorded  another  trial  in  the  court  below  and  allowed  the  opportunity 
of  aiding,  as  they  can,  by  parol  evidence,  the  description  contained  in 
the  record." 

Counsel  are  mistaken  in  the  statement  that  the  question  of  the  suffi- 
ciency of  the  description  in  the  deed  was  not  raised  in  the  Court  of  Civil 
Appeals  nor  in  this  court,  and  in  the  statement  contained  in  the  argu- 
ment that  the  objection  was  raised  for  the  first  time  by  this  court.  If 
that  were  correct,  the  motion  for  a  rehearing  would  be  granted,  for  this 
court  will  only  consider  questions  which  were  presented  to  the  Court  of 
Civil  Appeals  and  are  presented  to  this  court  by  the  application  for  a 
writ  of  error. 
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In  the  District  Court  the  judge  tried  the  case  without  a  jury,  and  filed 
conclusions  of  fact  and  of  law.  The  conclusions  of  fact  embraced  the 
description  of  the  land  as  sold  and  deeded  to  Hemdon;  in  the  conclusions 
of  law  this  insufficiency  of  description  was  not  noticed,  but  judgment  was 
given  for  Shafer.  If  the  judgment  was  placed  on  the  wrong  ground,  as 
a  matter  of  law  plaintifif  in  erix>r,  in  whose  favor  it  was  rendered,  would 
not  be  expected  to  ask  a  new  trial  and  set  aside  the  judgment  in  order 
to  correct  the  conclusions  of  law  filed  by  the  court.  There  was  no  op- 
portunity for  Shafer  to  present  the  question  in  the  District  Court. 

Annie  P.  Harris  et  al.  appealed  to  the  Supreme  Court,  and  the  case  was 
transferred  to  the  Court  of  Civil  Appeals,  which  reversed  the  judgment 
of  the  District  Court  and  remanded  the  case.  Shafer  filed  his  motion 
for  a  rehearing  in  the  Court  of  Civil  Appeals,  and  among  others  assigned 
the  following  grounds  of  error: 

^^  3.  The  court  erred  in  holding  that  an  administrator  can  delegate  his 
authority  to  another  person,  and  make  a  sale  of  realty  belonging  to  the 
estate  of  an  intestate,  and  as  such  agent  to  make  and  return  a  report 
thereof,  and  upon  the  confirmation  of  the  same  by  the  Probate  Court, 
sach  sale  is  not  absolutely  void,  but  is  conclusive  in  a  collateral  attack. 

"  4.  The  court  erred  in  holding  that  the  sale  of  the  realty  by  the  agent 
of  the  administrator  and  the  confirmation  of  such  sale  by  the  Probate 
Court  passed  the  legal  title  to  the  land  to  Hemdon.*' 

By  the  third  assignment  the  proposition  was  presented  that  an  admin- 
istrator could  not  delegate  his  authority  to  another  to  sell  lands  of  the 
estate,  and  that  the  confirmation  of  such  sale  made  by  the  agent  would 
not  give  validity  to  the  sale.  By  the  fourth  was  presented  the  proposi- 
tion that  the  sale  made  by  the  agent  and  confirmed  by  the  court  did  not 
pass  legal  title  to  the  purchaser,  Hemdon. 

Counsel  for  plaintiff  in  error,  Shafer,  understood  that  the  fourth  assign- 
ment presented  the  insufficiency  of  the  description,  and  discussed  the 
point  in  his  argument  before  the  Coui*t  of  Civil  Appeals  on  the  motion 
for  a  rehearing,  which  argument  was  filed  in  this  court.  The  learned 
counsel  for  the  defendant  so  understood  it,  for  they  presented  to  this 
court  an  argument  on  the  question  of  the  sale  by  the  agent,  and  replied 
to  the  argument  of  opposing  counsel  made  in  the  Court  of  Civil  Appeals 
and  in  this  court  as  to  the  sufficiency  of  the  description,  by  saying  sim- 
ply, **  The  land  in  the  orders  and  decrees  of  the  court  ordering  and  con- 
firming the  sale  and  in  the  deed  to  Herndon  is  sufficiently  described." 
This  was  brief,  but  to  the  point,  and  shows  that  counsel  then  understood 
that  the  insufficiency  of  the  description  was  before  this  court. 

The  counsel  for  the  defendant  in  error  asks  that  we  look  to  the  order 
of  sale  to  aid  the  description  in  the  order  of  confirmation  and  the  de- 
scription in  the  deed.  If  any  light  could  be  thrown  upon  the  matter,  we 
would  do  so,  as  it  is  a  matter  undisputed  and  not  embraced  in  the  find- 
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ings  of  fact  filed  by  the  Court  of  Civil  Appeals.  But  when  we  look  to 
that  order  we  find  that  the  sale  was  ordered  to  be  made  of  land  on  the 
*'  upper  line; "  the  administrator,  in  disregard  of  the  order,  sold  it  out  of 
the  *'  upper  part"  of  the  survey.  This  would  raise  the  serious  question 
as  to  whether  or  not  the  sale  made  contrary  to  the  order  of  the  court 
would  not  be  void.  Moreover,  the  order  of  sale,  if  included  in  the  mat- 
ter of  description,  would  make  the  description  still  more  indefinite,  be- 
cause then  it  would  not  be  known  whether  it  was  to  be  taken  on  the 
*'  upper  line*'  or  out  of  the  "  upper  part"  of  the  survey.  The  upper 
line  is  not  the  upper  part  necessarily,  nor  probably  so,  if  it  refers  to  the 
line  which  touches  the  bayou  highest  up  on  that  stream.  Upper  part 
would  not  mean  the  upper  line  as  above  defined,  but  it  might  be  at  a  dif- 
ferent side  or  end  of  the  survey;  so  that  to  refer  to  the  order  of  sale  does 
not  aid  the  description. 

Counsel  cite  Swisher  v.  Grumbles,  18  Texas,  164,  as  authority  for  the 
meaning  of  the  word  upper.  In  that  case  the  survey  fronted  on  the  river, 
with  parallel  lines  running  back  therefrom.  The  ^^  upper  half  *'  of  a  league 
was  sold,  and  was  described  thus:  '^  The  said  upper  half  of  said  league, 
to  include  half  of  the  front  of  said  league  on  the  river  and  run  back  for 
quantity;  the  lower  line  of  said  upper  half  running  back  from  the  river 
parallel  to  the  upper  line  of  said  league,  so  as  to  include  the  whole  upper 
half  except  200  acres  to  be  taken  out  of  the  back  end  of  said  upper 
half."  The  land  is  said  to  front  on  the  river,  and  the  lines  are  expressed 
to  run  from  the  river  back;  the  words  "upper"  and  'Mower"  are  nec- 
essarily used  with  reference  to  the  flow  of  the  river. 

It  is  not  necessary  for  us  to  determine  whether  or  not  the  defect  in  de- 
scription might  have  been  aided  by  extraneous  evidence.  It  is  sufficient 
to  say  that  no  such  evidence  was  offered  in  the  District  Court,  and  the 
affidavits  filed  here  can  not  be  considered  by  this  court. 

It  is  insisted  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded to  give  the  defendants  in  error  an  opportunity  to  introduce  evi- 
dence to  identify  the  land.  We  believe  that  the  judgment  of  the  District 
Court  was  rightly  rendered  for  Shafer,  and  can  not  reverse  a  correct 
judgment  in  order  to  give  the  losing  party  an  opportunity  to  produce 
evidence  which  was  not  offered  in  the  first  place,  especially  when  they 
claim  no  interest  in  their  own  right.  This  court  can  set  aside  judgments 
of  inferior  courts  only  when  they  are  wrong,  and  never  when  they  are 
right  under  the  law  and  evidence  as  introduced,  unless  some  error  has 
been  committed  in  excluding  proper  evidence  offered  in  that  ooort. 

The  motion  for  rehearing  is  overruled. 

Delivered  December  21,  1898, 
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J,  L.  Scott  v.  The  State. 
No.  81. 

1.  Proceedings  to  Disbar  a  Licensed  Attorney. 

Such  proceedings  are  not  criminal  prosecutions,  and  an  appeal  lies  in 
such  cases  from  the  District  Courts  to  the  Courts  of  Civil  Appeals 322 

2.  Case  Overruled. 

The  State  v.  Tunstall.  61  Texas,  81,  can  not  be  authority  in  proceedings 
to  disbar  an  attorney  instituted  under  the  provisions  of  the  Revised 
Civil  Statutes 323 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  a  case  from 
Bosque  County. 

No  briefs  reached  the  Reporter. 

GAINES,  Associate  Justice. — ^This  proceeding  was  instituted  in  the 
District  Court  of  Bosque  County,  in  the  name  of  the  State  of  Texas,  against 
the  plaintiff  in  error,  for  the  purpose  of  revoking  his  license  to  practice 
law  and  to  strike  his  name  from  the  roll  of  attorneys.  There  was  a  judg- 
ment against  him,  from  which  he  sued  out  a  writ  of  error  to  the  Court  of 
Civil  Appeals  of  the  Second  Supreme  Judicial  District,  and  upon  motion 
of  the  Attorney-General  the  cause  was  there  dismissed.  The  question  of 
the  correctness  of  the  court's  ruling  in  dismissing  the  writ  is  now  before 
us  for  determination. 

The  ground  of  the  motion  to  dismiss  was,  that  this  is  a  criminal  case, 
and  that  therefore  the  Court  of  Civil  Appeals  did  not  have  jurisdiction 
over  it.  We  are  of  opinion  that  the  motion  should  not  have  been  sus- 
tained. It  is  true  that  a  proceeding  to  disbar  an  attorney  may  be  highly 
penal  in  its  result  If  disbaiTed,  he  is  deprived  of  the  right  to  pursue 
and  reap  the  profits  of  a  profession,  to  fit  himself  for  which  he  may  have 
spent  years  of  toil,  and  upon  which  he  is  dependent  for  a  livelihood.  But 
the  object  of  the  proceeding  is  not  to  punish  him  for  his  misconduct,  but 
merely  to  protect  the  court  and  the  public  against  a  pei-son  already 
licensed,  who  has  shown  himself  unfit  to  be  entrusted  with  the  high  and 
responsible  duties  of  an  attorney.  The  loss  of  his  privilege  is  a  necessary 
incident  of*  his  disbarment,  but  it  is  merely  an  incident.  In  Ex  Parte 
Brounsall,  Cowper,  829,  Lord  Mansfield  distinctly  says:  **  It  is  not  by 
way  of  punishment,  but  the  courts  in  such  cases  exercise  their  discretion 
whether  a  man  they  have  formerly  admitted  is  a  proper  person  to  be  con- 
tinued on  the  roll  or  not."  This  language  is  quoted  with  approval  in  Ex 
Parte  Wall,  107  United  States,  265,  and  in  The  State  v.  Winton,  11  Ore- 
gon, 456,  in  both  of  which  cases  the  same  doctrine  is  announced. 

Now  a  criminal  case  is  defined  to  be  ''an  action,  suit,  or  cause  insti- 
Vol.  LXXXVI.  Sup.— 21 
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tuted  to  secure  conviction  and  punishment  for  crime."  1  Abb.  Law  Die, 
324.  Argument  is  hardly  necessary  to  maintain  propositions  so  clear  in 
themselves  and  so  well  supported  by  authority,  and  it  inevitably  follows 
that  the  present  proceeding  is  not  in  its  nature  a  criminal  case.  It  was 
so  held  in  Ex  Parte  Wall,  supra,  where  the  question  was  directly  pre- 
sented. We  doubt  if  any  case  can  be  found  in  which  the  contrary  is  held, 
except  that  of  The  State  v.  Tunstall,  51  Texas,  81,  which  we  shall  con- 
sider  further  on  in  this  opinion. 

There  is  a  line  of  cases  which  hold  that  a  proceeding  to  disbar  an  at- 
torney, while  not  a  criminal  case,  partakes  of  the  nature  of  a  penal  action. 

In  matter  of .  1  Hun,  321,  it  is  held  that  the  judgment  can  only 

**  be  sustained  by  evidence  free  from  serious  doubt."  The  court  say, 
**  the  proceeding  is  penal." 

In  matter  of  Baluss,  28  Michigan,  507,  Judge  Cooley  says,  that"  while 
not  strictly  a  criminal  proceeding,  it  is  of  that  nature,  and  the  punish- 
ment, in  prohibiting  the  party  from  following  his  ordinary  occupation, 
would  be  severe  and  highly  penal.  The  majority  of  the  court  are  not 
satisfied  that  the  evidence  gives  such  clear  support  to  the  charges  as 
should  be  required  in  such  cases,  and  the  application  will  therefore  be 
denied." 

In  Klingensmith  v.  Kepler,  41  Indiana,  341,  the  court  hold,  that  the  pro- 
visions of  a  statute  for  the  suspension  of  an  attorney  are  *'  penal  in  their 
nature,  and  should  be  strictly  construed." 

In  Thompson  v.  The  State,  58  Alabama,  865,  the  court  says,  that  "  the 
proceeding,  though  not  strictly  criminal,  is  of  the  nature  of  a  criminal 
proceeding,  and  it  is  essential  to  support  it  that  the  information  should 
with  certainty  disclose  that  the  defendant  is  amenable  to  the  proceeding 
and  the  facts  constituting  the  misconduct  of  which  complaint  is  made." 

All  these  rulings  may  be  correct.  They  do  not  conflict  with  the  con- 
clusion we  have  announced.  While  the  object  of  the  proceeding  is  not 
punishment,  such  is  the  unavoidable  result,  and  therefore  it  may  be  that 
a  statute  affecting  it  should  receive  a  strict  construction;  the  complaint 
should  have  all  the  certainty  of  an  indictment,  and  the  evidence  should 
sustain  the  charge  beyond  a  reasonable  doubt,  although  it  be  not  a  crimi- 
nal case.  Peyton's  Appeal,  12  Kansas,  398,  goes  farther,  and  holds  that 
the  proceeding  is  so  much  in  the  nature  of  a  criminal  action  as  to  entitle 
the  defendant  to  a  change  of  venue  under  their  statute  allowing  such 
change  in  criminal  cases. 

It  is  due  to  the  Court  of  Civil  Appeals  to  say  that  they  probably  felt 
constrained  to  dismiss  the  appeal  by  reason  of  the  ruling  in  the  case  of 
The  State  v.  Tunstall,  above  cited.  That  was  a  proceeding  instituted  in 
the  District  Court  to  disbar  an  attorney,  and  the  court  held,  that  it  was 
a  criminal  case,  and  that  being  such,  the  Supreme  Court  had  no  power  to 
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hear  and  determine  the  appeal.  But  it  seems  to  us  that  that  ruling  is 
based  upon  the  language  of  the  old  statute,  which  was  repealed  by  the 
Revised  Statutes  now  in  force.  If  it  be  admitted  that  the  Legislature  had 
the  power  to  treat  as  a  criminal  case  one  which  is  essentially  civil  in  its 
nature,  and  thereby  deprive  the  Supreme  Court,  as  it  then  existed,  of  a 
jurisdiction  conferred  by  the  Constitution,  it  is  clear  to  our  minds  that 
in  enacting  the  provision  of  the  Revised  Statutes  upon  this  matter  they 
intended  to  do  no  such  thing.  The  mere  facts  that  the  proceeding  is  to 
be  conducted  in  the  name  of  the  .State,  and  that  the  statute  uses  the  lan- 
guage, if  *'  the  attorney  be  found  guilty,"  do  not  evidence  such  intention. 
Rev.  Stats.,  arts.  228-238.  On  the  contrary,  the  revised  Penal  Code  and 
Code  of  Criminal  Procedure,  which  were  passed  at  the  same  session  of 
the  Legislature,  expressly  declare,  that  it  was  the  purpose  of  the  Legisla- 
ture in  the  one  to  define  every  ofifense  against  the  laws  of  the  State  (Penal 
Code,  article  1),  and  in  the  other  to  make  rules  of  procedure  in  respect 
to  the  punishment  of  offenses  intelligible  to  the  officers  of  the  State  and 
to  the  persons  to  be  affected  by  them.  Code  Crim.  Proc.,  art.  1.  The 
one  does  not  define  the  acts  for  which  an  attorney  may  be  disbarred,  nor 
does  the  other  establish  the  procedure  applicable  to  such  cases.  The  stat- 
utory regulations  in  regard  to  the  proceedings  for  disbarment  are  em- 
bodied, as  we  have  seen,  in  the  Revised  Civil  Statutes,  and  we  think  that 
they  were  appropriately  incorporated  in  that  body  of  laws. 

This  proceeding  was  instituted  before  the  adoption  of  the  recent  amend- 
ments to  article  5  of  the  Constitution.  The  ruling  is,  that  original  section  8 
of  that  article  not  only  defined  the  jurisdiction  of  the  District  Courts,  but 
that  the  Legislature  had  no  power  to  confer  other  jurisdiction  upon  them. 
The  power  to  disbar  attorneys  is  not  expressly  conferred  by  that  section 
upon  these  courts;  but  it  is  a  power  necessarily  inherent  in  all  courts 
possessing  such  general  jurisdiction  as  is  given  to  the  District  Courts  by 
the  Constitution  of  1876.  We  have  no  serious  doubt  that  the  Legislature 
was  empowered  to  regulate  the  exercise  of  the  jurisdiction  of  the  District 
Courts  in  this  matter;  and  it  would  seem  proper  that  a  court  which  is 
authorized  to  grant  licenses  to  practice  in  that  and  other  courts,  should 
be  empowered,  for  good  cause  shown,  to  cancel  such  license  and  to  disbar 
an  attorney  from  practicing  thereunder. 

The  writ  of  error  in  this  case  was  sued  out  since  the  adoption  of  the 
several  amendments  to  the  Constitution.  Under  section  6  of  amended 
article  5  the  Courts  of  Civil  Appeals  have  jurisdiction  of  "all  civil  cases 
over  which  the  District  or  County  Courts  have  original  or  appellate  juris- 
diction." This  being  a  civil  case  over  which  the  District  Court  had 
original  jurisdiction,  it  follows  that  a  writ  of  error  to  revise  the  judg- 
ment lies  to  the  Court  of  Civil  Appeals,  and  that  court  should  have  heard 
and  determined  the  cause. 
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The  judgment  of  the  Court  of  Civil  Appeals  is  accordingly  reversed, 
and  the  case  is  remanded  for  their  bearing  and  determination. 

Beversed  and  remanded. 
Delivered  January  15,  1894. 


R.  B.  LiGNOSKI   AND   WlFE   ET  AL.  V.  L.  M.  CrOOKEB  ET  AL. 

No.  76. 

\8ss24    ^*  Homestead— Mechanic's  Lien. 

I  86  294  Under  the  Constitution  an  express  lien  may  be  made  upon  the  home- 
stead by  the  husband  and  wife,  with  privy  examination  of  the  wife, 
to  secure  payment  for  labor  and  material  to  be  furnished  to  improve 
such  homestead .* 327 

2.  Express  Liens  for  Improvements  on  Homestead. 

Such  liens  have  force,  although  not  recorded  as  required  in  case  of  stat- 
utory liens  upon  the  homestead  for  work  and  labor  thereon 327 

3.  Filing  Instrument  for  Record. 

Article  4299,  Revised  Statutes,  prescribes  that  "^  every  such  Instrument 
of  writing  shall  be  considered  as  recorded  from  the  time  it  was  depos- 
ited for  record.''  Subsequent  purchasers  were  charged  with  notice  of 
the  liens  in  controversy,  which  were  express  liens,  from  the  dates  of 
filing,  regardless  of  irregularity  of  record.  Article  4304  is  but  direc- 
tory  327 

4.  Evidence  of  Lien  849  Against  Subsequent  Purohasers. 

Article  2262,  Revised  Statutes,  presaribing  that  where  an  instrument  de- 
clared on  is  charged  to  have  been  executed  by  the  other  party,  etc.,  it 
shall  be  received  in  evidence  without  the  necessity  of  proving  its  exe- 
cution, does  not  render  such  instrument  evidence  without  proof 
against  a  vendee  from  the  party  executing  it  of  property  affected 
thereby.  The  liens  executed  by  Lignoskl  and  wife  were  not  admissi- 
ble, without  proof,  against  their  vendee  over  his  objection 328 

5.  Filing  Recorded  Instrument. 

Article  2257,  Revised  Statutes,  is  sufficiently  complied  with  by  attaching 
the  recorded  instrument  to  the  petition  as  an  exhibit,  thus  making  it 
part  of  the  pleadings.    This  is  sufficient  notice  of  filing 329 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
District  Court  of  Travis  County. 

Aissociate  Justice  Key  did  not  sit  in  the  case  in  the  Court  of  Civil  Ap- 
peals. 

The  suit  was  brought  October  11,  1889,  by  L.  M.  Crocker,  surviving 
partner,  etc.,  against  R.  B.  Lignoski  and  his  wife,  £lla  Lignoski,  and 
against  their  vendee,  A.  G.  Creath,  to  enforce  an  express  lien  for  mate- 
rial and  labor  furnished. 

The  petition  set  out  and  the  evidence  showed  two  contracts,  signed  by 
said  Lignoski  and  wife,  with  privy  acknowledgment  of  the  wife.     The 
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instruments  were  also  ackiiowledged  for  record  by  the  husband.  One  of 
these  contracts  bore  date  September  8, 1886,  and  stipulated  for  labor  and 
material  to  amount  of  $1400  upon  lots  1  and  2  in  block  23,  in  Swisher's 
Addition  to  the  city  of  Austin,  upon  which  and  the  improvements  a  me- 
chanic's lien  was  expressly  given.  This  instioiment  was  filed  for  record 
September  16,  1886,  and  thereafter  was  recorded  in  the  record  book  for 
deeds  in  said  county  of  Travis. 

The  other  contract  bore  date  November  10,  1886,  and  stipulated  for 
labor  and  material  to  be  furnished  in  buildings  upon  the  same  lots  to 
amount  of  $850.  This  was  between  the  same  parties,  and  was  duly  ac- 
knowledged by  husband  and  wife.  It  was  filed  for  record  November  11, 
1886,  and  thereafter  recorded  in  record  of  deeds. 

The  pleadings  and  evidence  showed  the  items  furnished  under  the  con- 
tracts, which  were  attached  to  an  amended  petition  as  exhibits. 

The  defendant  Creath  was  made  a  party  defendant  as  purchaser  of  the 
lots,  and  foreclosure  asked  against  him. 

October  23,  1886,  L.  Eck  intervened,  alleging  his  purchase  before  ma- 
turity of  a  mechanic's  lien  for  $100,  executed  by  Lignoski  and  wife  to 
one  Curfman,  and  duly  acknowledged  and  recorded,  for  work  and  labor 
on  the  same  lots. 

The  defendants  answered  by  general  and  special  exceptions,  general 
denial,  and  special  denial  of  lien;  and  special  plea  that  plaintiffs  never 
caused  their  contracts  to  be  filed  within  four  months  after  any  indebt- 
edness accrued,  in  the  office  of  the  county  clerk  of  Travis  County,  or 
caused  the  same  to  be  recorded  in  a  book  to  be  kept  or  that  was  kept 
by  the  county  clerk  for  that  purpose;  that  the  county  clerk  was  never 
furnished  with  or  kept  a  book  in  his  office  for  the  purpose  of  recording 
therein  such  contracts  as  sued  on;  that  said  contracts  sued  on  were  re- 
corded in  the  records  of  Travis  County  in  books  marked  *'Deed  Re- 
cords, volume  — ,  Travis  County,"  kept  for  the  purpose  of  recording 
deeds  or  other  conveyances  therein,  mixed  up  with  the  deeds  and  scat- 
tered all  through  the  records,  as  are  the  deeds  of  conveyances  to  lands. 

Defendant  Creath  adopted  the  exception  and  special  plea  of  his  code- 
fendants,  and  further  pleaded  innocent  purchaser  in  good  faith  of  the 
property  for  valuable  consideration,  partly  paid. 

Defendants  also  excepted  to  the  intervention,  because  no  bill  of  items 
accompanied  the  contract. 

Trial  without  a  jury  resulted  in  judgment  for  the  sums  sued  for,  and 
decree  foreclosing  the  liens  in  favor  of  plaintiffs  and  the  intervenor. 

The  defendants  appealed.  The  judgment  below  was  in  all  things  af- 
firmed in  the  Court  of  Civil  Appeals.  Writ  of  error  was  granted  on 
application  of  the  defendants. 

The  opinion  of  the  court  sufficiently  discloses  the  facts  discussed. 
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John  R,  Peel^  for  plaintiffs  in  error.  —  1.  The  petition  of  intervener 
should  have  set  out  a  bill  of  particulars  or  itemized  account  of  the  labor 
performed  by  said  intervener  or  his  assignor,  giving  time,  quantity,  and 
value  of  the  several  items,  and  showing  when  the  indebtedness  accrued,  so 
as  to  notify  defendants  what  he  intends  to  prove.  Jones  on  Liens,  sec 
1407;  Phill.  on  Mech.  Liens,  sec.  405. 

2.  The  statute  prescribes,  that  ^^In  order  to  fix  and  secure  the  lien 
herein  provided  for,  it  shall  be  the  duty  of  every  original  conti'actor 
within  four  months,  and  every  journeyman,  day  laborer,  or  other  person 
seeking  to  obtain  the  benefit  of  the  provisions  of  this  article,  within  thirty 
days  after  the  indebtedness  shall  have  accrued,  to  file  his  or  their  contract 
in  the  office  of  the  county  clerk  of  the  county  in  which  such  property  is 
situated,  and  cause  the  same  to  be  recorded  in  a  book  to  be  kept  by  the 
county  clerk  for  that  purpose."  A  substantial  and  probably  strict  com- 
pliance with  the  statute  is  necessary  to  fix  the  lien,  and  a  record  that  is 
not  in  compliance  with  the  statute  gives  no  lien.  Rev.  Stats.,  art.  8164; 
Cameron  v.  Marshall,  65  Texas,  7;  Quinn  v.  Logan,  67  Texas,  600;  Lyon 
&  Gribble  v.  Logan,  68  Texas,  521;  Lyon  &  Gribble  v.  Ozee,  66  Texas, 
95;  Throckmorton  v.  Price,  28  Texas,  609;  Trammell  <kCo.  v.  Mount, 
68  Texas,  211;  Mundine  v.  Berwin,  62  Texas,  341;  Reese  &  Jandon  v. 
Corlen,  60  Texas,  70;  Am.  Dec,  740. 

3.  As  to  defendant  Creath,  the  papers  should  have  been  proved  by 
some  mode  known  to  the  law.  He  was  not  the  maker.  The  papers  were 
not  filed  and  notice  given  to  him  as  is  required  of  recorded  instruments, 
and  no  witness  testified  to  the  execution  thereof.  Rev.  Stats.,  art.  2257; 
Hammond  v.  Connolly,  63  Texas,  62;  Jordan  v.  Robson,  27  Texas,  612. 

Wm.  von  Rosenberg,  Jr.^  D.  W,  Doom  and  Frederick  C.  von  Rosenberg^ 
for  appellees. — 1.  In  the  registration  of  the  lien  contracts  severally  offered 
in  evidence,  the  statute  does  not  require  the  county  clerk  in  his  certificate 
to  show  that  the  lien  contracts  had  been  recorded  in  a  book  kept  by  the 
county  clerk  for  the  purpose  of  recording  mechanic's  lien  contracts  therein; 
nor  is  it  necessary,  in  order  to  fix  the  lien,  that  the  record  must  be  made 
in  a  book  used  exclusively  for  the  purpose  of  recording  mechanic's  lien 
contracts  therein.  Rev.  Stats.,  arts.  8165,  4299,  4304,  4334;  Lyon  <fc 
Gribble  v.  Logan,  68  Texas,  524;  Quinn  v.  Logan,  67  Texas,  600;  Mar- 
tin V.  Roberts,  57  Texas,  568;  Throckmorton  v.  Price,  28  Texas,  605; 
Basse tt  v.  Brewer,  74  Texas,  554;  Kennard  v.  Mabry,  78  Texas,  151. 

2.  The  pleading  of  the  plaintiffs  being  founded  on  the  lien  contracts 
executed  by  the  defendants  R.  B.  Lignoski  and  Ella  Lignoski,  and  no 
affidavit  in  writing  being  filed  denying  the  execution  thereof  by  the  de- 
fendants, were  properly  admitted  in  evidence  over  the  objection  of  the 
defendant  A.  J.  Creath.  Rev.  Stats.,  art.  2262;  Longley  v.  Caruthers, 
64  Texas,  287;  Aycock  v.  Trammell,  77  Texas,  487. 
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Waltofi^  HiU  &  Walixm^  for  intervenor,  L.  £ck. 

STATTON,  Chief  Justice. — ^The  instruments  on  which  plaintiffs  and 
intervenors  base  their  respective  rights,  upon  their  faces  purport  to  give 
express  liens,  which  under  the  Constitution  may  be  done  even  though 
the  property  which  the  material  and  labor  was  furnished  to  improve  was 
the  homestead  of  Lignoski  and  wife.  Lippincott  v.  York,  just  decided 
[ante,  p.  276]. 

It  is  further  shown  that  the  contracts  on  which  plaintiffs  base  their 
right  were  executed  by  the  husband  and  wife  as  the  Constitution  requires, 
and  before  the  material  was  furnished. 

The  liens  which  they  seek  to  enforce  are  liens  arising  from  express  con- 
tract, and  not  the  statutory  liens  given  to  pei*sons  who  furnish  material 
to  make  improvements;  and  so  far  as  Lignoski  and  wife  are  concerned, 
it  is  wholly  unimportant  whether  the  instruments  were  recorded  or  not 

There  is  evidence,  however,  tending  to  show  that  the  labor  performed 
by  the  person  under  whom  the  intervenor  asserts  claim  was  in  part,  if 
not  wholly,  performed  before  the  husband  and  wife  made  the  contract, 
and  to  the  extent  that  this  may  be  true,  intervenor  shows  no  right. 

If,  however,  the  contract  was  made  before  the  labor  was  performed, 
then  intervenor  has  a  valid  lien  without  record  pi  the  contract.  The 
views  expressed  render  it  unnecessary  to  determine  whether,  in  order  to 
fix  and  secure  the  lien  given  to  mechanics  and  material  men  by  statute, 
it  is  necessary  for  the  contract  to  be  recorded  in  a  book  other  than  that 
in  which  deeds  or  other  conveyances  are  recorded,  in  accordance  with 
the  directions  of  article  4304,  Revised  Statutes. 

The  defendant  who  purchased  the  property  from  Lignoski  and  wife 
can  not  be  an  innocent  purchaser  as  against  plaintiffs  or  intervenors  if  he 
purchased  after  the  contracts  on  which  they  rely  were  filed  for  record, 
even  if  they  were  not  recorded  in  the  book  in  which  they  ought  to  have 
been. 

The  statute  provides,  that  **  Every  conveyance,  covenant,  agreement, 
deed,  deed  of  trust,  or  mortgage  in  this  chapter  mentioned  which  shall 
be  acknowledged,  proved,  or  certified  according  to  law,  and  delivered  to 
the  clerk  of  the  proper  court  to  be  recorded,  shall  take  effect  and  be  valid 
as  to  all  subsequent  purchasers  for  a  valuable  consideration  without  no- 
tice, and  as  to  all  ceditors,  from  the  time  when  such  instrument  shall  be 
so  acknowledged,  proved,  or  certified,  and  delivered  to  such  clerk  to  be 
recorded,  and  from  that  time  only."  Rev.  Stats.,  art.  4334;  Throckmor- 
ton V.  Price,  28  Texas,  608;  Kennard  v.  Mabry,  78  Texas,  156. 

The  statute  further  declares,  that  '^  Every  such  instrument  of  writing 
shall  be  considered  as  recorded  from  the  time  it  was  deposited  for  rec- 
ord."    Rev.  Stats.,  art.  4299. 

In  view  of  these  statutes,  in  Kennard  v.  Mabry  it  was  held,  that  ex- 
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cept  in  cases  in  which  actual  recording  is  made  necessary  to  fix  a  right, 
filing  for  record  operated  as  notice,  and  that  article  4304  in  this  respect 
was  directory. 

The  contracts  between  Lignoski  and  wife  and  those  through  whom 
plaintififs  and  intervenor  claim  were  admissible  against  their  makers  with- 
out proof  of  their  execution,  for  the  action  was  founded  upon  them,  and 
they  were  alleged  to  have  been  executed  by  them.   . 

They  were  not  admissible  against  Creath,  the  vendee  of  Lignoski  and 
wife,  however,  unless  their  execution  was  proved,  or  article  2257,  Revised 
Statutes,  was  complied  with. 

The  statute  provides,  that  "  When  any  petition,  answer,  or  other  plead- 
ing shall  be  founded  in  whole  or  in  part  on  any  instrument  or  note  in 
writing,  charged  to  have  been  executed  by  the  other  party  or  by  his  au- 
thority,  *  *  *  such  instrument  or  note  in  writing  shall  be  received 
as  evidence  without  the  necessity  of  proving  its  execution,  unless,"  etc. 
Rev.  Stats.,  art.  2262. 

This  rule  is  by  the  statute  made  to  apply  to  endorsers  and  sureties 
upon  the  note  or  instrument  sued  on,  and  to  executor  or  administrator 
of  the  estate  of  a  deceased  pei*son  when  the  suit  is  founded  on  a  note  or 
other  instrument  in  writing  alleged  to  have  been  executed  by  such  de- 
ceased person,  unless  suspicion  be  cast  upon  it  by  affidavit  of  the  executor 
or  administrator.     Rev.  Stats.,  ai*t.  2262. 

This  is  the  extent  of  the  statute,  and  it  did  not  authorize  the  admis* 
sion  of  the  instruments  sued  upon  against  Creath,  on  averment  that  his 
vendors  executed  them. 

For  the  error  in  admitting  these  contracts  in  evidence  over  his  objec- 
tions, the  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District 
Court  must  be  reversed  and  the  cause  remanded. 

Delivered  December  14,  1893. 

ON  REHEARING. 

STAYTON,  Chief  Justice. — In  the  original  disposition  of  this  cause 
it  was  held  that  the  contracts  sued  on  were  not  admissible  against  the  de- 
fendant Creath,  unless  their  execution  was  proved,  or  after  being  re- 
corded they  were  filed  and  notice  thereof  given  as  provided  by  article 
2257,  Revised  Statutes. 

To  this  ruling,  on  facts  then  supposed  to  exist,  we  adhere;  but  the  mo- 
tion for  rehearing  calls  our  attention  to  the  fact  that  the  instruments  on 
which  the  plaintiffs  sued  were  attached  to,  made  exhibits,  and  filed  with 
the  first  amended  original  petition,  filed  several  months  before  the  cause 
was  tried. 

This  was  sufficient,  under  the  statute,  to  authorize  the  introduction  of 
the  instruments  without  proof  of  their  execution,  for  they  were  filed 
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among  the  papers  of  the  cause  for  the  requisite  time,  and  all  defendants 
were  affected  with  notice  of  their  filing,  they  having  been  made  a  part  of 
plaintiffs'  petition. 

We  were  led  into  this  error  by  the  bill  of  exceptions,  as  well  as  the  opin- 
ion of  the  Court  of  Civil  Appeals;  the  one  complaining  that  the  instru- 
ments were  admitted  in  evidence  without  such  filing  and  notice  as  the 
statute  requires,  and  the  other  holding  that  they  were  admissible  against 
Creath  as  well  as  the  other  defendants,  because  the  action  was  founded 
upon  them. 

The  instrument  on  which  intervenor  based  his  right,  however,  was  not 
made  a  part  of  his  petition,  nor  was  it  shown  to  have  been  filed  and  notice 
thereof  given  as  required  by  the  statute  to  render  it  admissible  without 
proof  of  its  execution. 

The  former  ruling  as  to  him  is  therefore  correct. 

The  former  judgment  rendered  in  this  court  will  be  set  aside,  and  the 
judgments  of  the  District  Court  and  Court  of  Civil  Appeals  in  favor  of 
the  plaintiffs  will  be  affirmed;  but  the  judgments  of  the  courts  named  in 
favor  of  the  intervenor,  Eck,  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  his  behalf;  and  if  before  such  proceedings  are 
closed,  the  property  on  which  he  claims  lien  be  sold  under  process  issued 
on  the  judgment  rendered  in  favor  of  plaintiffs,  then  the  District  Court 
should  make  such  orders  as  may  be  necessary  to  protect  intervenor's 
claim  to  any  sum  raised  on  the  sale  in  excess  of  that  necessary  to  satisfy 
plaintiffs'  judgment. 

It  is  so  ordered. 

Delivered  January  15, 1894. 


Ths  State  of  Texas  v.  W.  H.  Drake  et  al. 
No.  145. 

1.  Liquor  Dealer's  Bond.  ^^ 

Section  4  of  chapter  29,  Laws  of  Twentieth  Legislature,  was  not  repealed 
by  section  9  of  chapter  121,  Laws  of  Twenty-third  Legislature  (Acts 
of  1893,  page  179).  These  sections  prescribe  the  bonds  exacted  of 
licensed  liquor  dealers,  and  are  not  conflicting 335 

2.  Same. 

The  Act  of  1887  prescribed  a  bond  to  be  given  by  licensed  liquor  deal- 
ers, ^'conditioned  that  said  person,  firm,  or  association  of  persons  so 
selling  spirituous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable 
of  producing  intoxication,  in  quantities  less  than  a  quart,  shall,''  etc. 
The  corresponding  section  of  the  Act  of  1893  prescribed,  *'  that  any 
person,  firm,  or  association  of  persons  desiring  to  engage  in  the  sale 
of  spirituous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable  of 
producing  Intoxication,  to  be  drunk  on  the  premises,  shall  before  en- 
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gtiging  in  such  sale  be  required  to  enter  into  bond,"  etc.  The  descrip- 
tion and  regulations  exacted  were  alike  in  both  bonds.  The  Act  of 
1893  repealed  all  former  acts  inconsistent  therewith,  and  recognized 
the  validity  of  existing  licenses  for  the  time  covered  thereby.  Held, 
that  a  conviction  could  be  had  upon  a  violation  of  a  bond  executed 
under  the  Act  of  1887,  but  rendered  subsequent  to  the  Act  of  1893. . .  336 

Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Karnes  County. 

The  application  for  writ  of  error  was  based  upon  the  action  of  the 
Court  of  Civil  Appeals  holding,  **  that  the  Act  of  1893,  regulating  the 
sale  of  spirituous,  vinous,  and  malt  liquoi*s,  repeals  the  Act  of  1887  upon 
the  same  subject;  and  that  the  penalties  accrued  by  reason  of  any  breach 
of  a  bond  executed  under  the  Act  of  1887  are  pardoned  thereby."  This 
presented  the  only  question  discussed  and  decided  by  the  court. 

C,  A.  Culberson^  Attorney-General,  and  Frank  Andrews^  Assistant, 
for  the  State. — This  case  fairly  presents  for  the  decision  of  this  court  the 
question  of  whether  or  not  the  Act  of  1893  (General  Laws  1893,  page 
177),  regulating  the  sale  of  spirituous,  vinous,  and  malt  liquors,  and  pre- 
scribing certain  penalties  for  a  violation  of  said  provisions,  repeals  the 
act  approved  March  29,  1887  (General  Laws  1887,  page  68),  upon  the 
same  subject,  in  so  far  that  it  ipso  facto  works  a  repeal  or  pardon  or  re- 
mission of  all  forfeitures  and  penalties  accrued  under  the  Act  of  1887,  by 
reason  of  any  breach  of  the  conditions  of  the  provisions  of  said  act. 

The  Act  of  1887,  under  the  provisions  of  which  the  bond  sued  on  was 
executed,  was  an  amendment  of  other  acts  in  certain  particulars.  It 
prescribes  the  condition  of  bond  required  of  retail  liquor  dealers;  defines 
the  meaning  of  an  "open,  quiet,  and  orderly  house;"  provides  for  the 
issuance  of  license  by  the  county  clerks,  and  the  posting  of  the  same  by 
the  dealers. 

The  Act  of  1893  contains  other  provisions  not  contained  in  the  Act  of 
1887,  and  appears  to  have  been  intended  to  codify  and  perfect  in  one  act 
all  the  laws  of  the  State  appertaining  to  the  sale  of  spirituous,  vinous, 
and  malt  liquors.  Section  4  of  the  Act  of  1887  prescribes  the  conditions 
of  the  bond  required,  and  the  penalty  for  violation  thereof.  Section  9 
of  the  Act  of  1893  prescribes  the  conditions  of  the  bond  required  therein, 
and  fixes  penalties  for  breaches  thereof.  Therefore,  these  two  sections, 
properly  construed,  must  determine  the  effect  of  the  Act  of  1893  upon 
the  bonds  executed  under  the  Act  of  1887. 

The  conditions  of  the  two  bonds  are  practically  the  same.  There  is 
some  slight  variation  in  the  language,  but  the  effect  of  the  language  is 
the  same  in  each,  the  penalty  for  a  breach  of  the  bond  is  identical  in  each 
act,  and  the  method  for  enforcing  the  penalty  the  same  in  each  act. 
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Tarlton  &  Altgelt,  for  defendants  in  error. — Section  4  of  the  Act  of  the 
Legislature  approved  March  29,  1887  (page  59,  General  Laws  of  1887), 
under  which  the  bond  sued  upon  was  given,  and  under  which  the  alleged 
penalty  accrued  to  appellee,  was  repealed  while  this  suit  was  pending,  and 
prior  to  the  rendition  of  judgment  by  this  court,  to- wit,  by  the  enact- 
ment of  chapter  121,  General  Laws  of  the  Twenty-third  Legislature  of 
the  State  of  Texas  (I^aws  of  1893,  page  177  et  seq.),  and  the  court  erred 
in  enforcing  the  penalty  recovered  against  appellants  after  such  penalty 
had  been  released  and  repealed  by  the  State  of  Texas. 

In  order  successfully  to  maintain  our  contention,  it  devolves  upon  us 
to  convince  this  court  of  the  following  propositions,  upon  which  the  main 
proposition  depends: 

1.  We  must  show  that  the  Act  of  Mai*ch  29,  1887,  has  been  repealed 
by  chapter  121  of  the  Laws  of  the  Twenty-third  Legislatui-e.  Laws  of 
1893,  page  177. 

2.  That  the  repeal  of  a  statute  under  which  the  penalty  accrued  releases 
the  penalty;  or  in  other  words,  that  the  right  of  the  State  to  enforce  the 
penalty  falls  with  the  repeal  of  the  law. 

3.  That  this  is  the  rule  even  in  cases  where,  as  in  this  case,  the  repeal 
takes  place  after  judgment  has  been  pronounced  by  the  ti*ial  court,  but 
before  the  affirmance  of  the  judgment  by  the  appellate  tribunal;  that  is, 
where  the  statute  is  repealed  pending  an  appeal. 

This  is  not  a  case  of  implied  repeal,  for  by  section  14  of  the  statute  of 
1893  all  laws  and  parts  of  laws  in  conflict  are  expressly  repealed.  But 
even  if  this  section  were  omitted,  the  result  in  this  case  would  be  the 
same  on  account  of  the  rule,  that  a  statute  which  creates  an  entirely  new 
system  respecting  the  subject  matter  of  an  older  law  repeals  the  old  law 
without  express  words,  so  far  as  the  conflict  extends. 

The  Act  of  1887  and  that  of  1893  conflict,  and  can  not  both  be  exist- 
ing statutes. 

In  the  first  place,  under  the  law  of  1887,  every  liquor  dealer,  including 
dealers  in  malt  liquors  exclusively,  must  give  bond  in  the  sum  of  15000; 
while  under  the  law  of  1893  dealers  in  malt  liquors  give  a  bond  in  the 
sum  of  lIOOO  only.  Under  the  old  law  a  retail  liquor  dealer  could  sell 
only  in  quantities  less  than  a  quart;  while  under  the  present  law  he  may 
sell  one  gallon  or  less.  Act  1893,  sec.  1.  Nor  are  the  conditions  the 
same.  Under  the  old  law  the  sureties  became  liable  for  a  principal  sell- 
ing, etc.,  in  quantities  less  than  a  quart;  whereas  under  the  present  law 
they  are  responsible  for  his  selling  in  any  quantity.  Besides  this,  under 
the  present  law  the  sureties  are  made  expressly  responsible  for  his  agent 
or  employe. 

Under  the  old  law  the  principal  and  sureties  covenanted  that  they 
would  not  rent  or  let,  etc.,  any  part  of  the  house,  etc.,  in  which  they 
have  undertaken  to  sell  liquor,  etc.,  in  quantities  less  than  a  quart;  while 
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the  new  law  again  says  in  any  quantity.  The  definition  of  an  open  house 
in  the  new  law  is  again  different  from  that  given  in  the  old  law,  the  new 
law  using  the  terms  ^'  where  liquors  are  sold  to  be  drunk  on  the  prem- 
ises," while  the  old  statute  uses  the  language,  where  intoxicating  liquors 
are  sold  in  quantities  leas  than  a  quart. 

Under  the  law  of  1887  want  of  knowledge  of  a  person's  minority  was 
unimportant,  as  held  by  this  court  in  the  Myers  case.  It  was  the  ven- 
dor's duty  to  inform  himself  at  his  perij.  The  law  now  is  different  in 
this  provision:  "  Provided,  that  where  a  sale  is  made  in  good  faith,  with 
the  belief  that  the  minor  was  of  age,  and  there  is  good  ground  for  such 
belief,  that  shall  be  a  valid  defense  to  any  recovery  of  such  bond." 

We  point  out  these  differences  between  the  two  statutes,  because  we  ap- 
prehend that  the  Attorney-General  will  take  the  position  that  the  law  of 
1893  does  not  expressly  nor  impliedly  repeal  the  former  law,  but  that  it 
is  in  substance  a  continuation  of  the  old  law.  We  can  only  surmise  what 
his  answer  will  be,  and  anticipate  his  arguments.  Such  a  position  can 
not  be  correct.  If  it  were  so,  a  dealer  in  malt  liquors  only  would  have 
to  give  two  distinct  bonds;  one  for  15000,  conditioned  as  the  old  law 
prescribes;  another  for  llOOO,  conditioned  as  the  new  law  prescribes.  A 
dealer  in  liquors  generally  would  have  to  give  two  bonds  of  15000  each, 
with  different  condititions.  Such  would  be  the  absurdity  if  both  laws 
are  held  to  be  in  force.  The  reasons  why  the  Act  of  1898  should  be  held 
to  be  a  complete  system  respecting  the  subject  matter  of  the  old  law,  and 
therefore  be  further  held  to  be  a  repeal  of  the  old  law,  without  regard 
to  the  repealing  clause,  section  14,  are  very  strong.  Stirman  v.  The 
State,  21  Texas,  784;  The  State  v.  Horan,  11  Texas,  144;  Wall  v.  The 
State,  18  Texas,  683;  Shepperd  v.  The  State,  1  Texas  Cr.  App.,  522. 

We  come  now  to  the  consideration  of  the  second  and  third  propositions 
before  announced,  to-wit,  that  the  repeal  of  the  act  repeals  the  penalty 
and  operates  as  a  release  or  pardon  to  the  offender,  and  that  this  is  the 
rule  even  when  the  act  is  repealed  after  judgment  before  affirmance  that 
is  pending  an  appeal.  It  is  entirely  competent  for  the  Legislature  to  pre- 
scribe penalties  that  have  already  accrued  from  the  operation  of  the  rule 
contended  for  by  us,  but  this  has  not  been  don.e.  When  it  is  not  done 
the  release  follows  the  repeal  of  the  law.  The  power  that  prescribes  the 
penalty  may  release  it  after  its  accrual.  This  is  a  legislative  question, 
beyond  the  control  of  the  courts.  The  courts  must  presume  that  the 
Legislature  knew  the  common  law  rule  on  this  subject.  The  authorities 
on  this  subject  are  very  harmonious;  in  fact,  we  have  found  none  to  the 
contrary.  When  the  rights  of  a  private  prosecutor  who  sues  for  a  pen- 
alty are  involved,  there  is  some  conflict  in  the  decisions,  but  these  cases 
need  not  be  considered.  Suth.  on  Stat.  CJon.,  166;  Cool,  on  Const.  Lim., 
6  ed.,  472,  et  seq.,  443,  469;  2  Willson's  C.  C,  sees.  59-62;  Countz  v. 
The  State,  41  Texas,  50. 
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STAYTON,  Chiep  Justice.  — This  is  an  action  brought  In  name  of  the 
State  on  a  liquor  dealer's  bond,  to  recover  a  penalty  for  breach  in  permit- 
ting a  minor  to  enter  and  remain  in  the  house  or  place  of  business  where 
liquor  was  sold. 

The  action  was  brought  Mai^ch  1,  1892,  and  on  the  18th  day  of  that 
month  a  judgment  was  rendered  in  favor  of  the  plaintiff,  from  which  ap- 
peal was  prosecuted. 

Under  the  findings  of  fact  and  the  several  assignments  of  eiTor,  the 
Court  of  Civil  Appeals  a£9rmed  the  judgment;  but  on  motion  for  rehear- 
ing that  judgment  was  set  aside,  and  the  judgment  of  the  District  Court 
was  reversed  and  the  cause  dismissed,  on  the  ground  that  the  law  giving 
the  penalty  was  repealed  by  the  act  of  the  Legislature  presented  to  the 
Governor  for  his  approval  on  May  6,  1893.     Gren.  Laws  1893,  p.  177. 

No  error  is  found  in  the  conclusions  reached  by  the  Court  of  Civil  Ap- 
peals on  its  first  disposition  on  assignments  of  error  presented,  and  such 
questions  need  not  to  be  again  discussed. 

If  it  be  conceded  that  the  repeal  of  the  law  on  which  the  action  was 
based,  pending  appeal,  would  require  a  reversal  of  the  judgment  and  a 
dismissal  of  the  action,  it  becomes  necessary  to  inquire  whether  the  law 
on  which  the  action  was  based  was  repealed  by  the  act  passed  pending 
appeal. 

The  acts  in  force  at  the  time  the  bond  sued  upon  was  executed,  and  at 
the  time  the  breach  is  alleged,  differed  from  the  Act  of  1893  in  many  re- 
spects not  having  direct  application  to  the  duty  imposed  upon  liquor 
dealers  nor  to  their  liabilities  to  penalties  for  breach  of  the  many  condi- 
tions required  in  their  bonds  by  the  former  laws,  as  well  as  by  the  Act  of 
1893,  and  the  act  last  named  in  terms  repealed  all  laws  in  conflict  with  it. 

This  evidences  the  opinion  of  the  Legislature  that  some  of  the  provi- 
sions of  the  former  law  were  in  conflict  with  the  later  act,  and  intent, 
in  so  far,  to  repeal  such  repugnant  laws;  but  when  this  result  is  reached 
the  repealing  clause  is  satisfied,  and  all  parts  of  the  former  law  not  so  re- 
pugnant must  be  held  in  force  and  operation  upon  all  transactions  to 
which  they  apply. 

The  Court  of  Civil  Appeals,  after  enumerating  the  matters  in  which 
the  later  law  differed  from  the  former  as  claimed  by  appellant,  held  that 
none  of  those  differences  affected  the  question  before  them,  except  those 
found  between  section  4  of  the  Act  of  1887  and  section  9  of  the  Act  of 
1893. 

These  sections  of  these  two  acts  are  those  which  prescribe  the  bonds  to 
be  executed  by  persons  desiring  to  engage  in  the  sale  of  liquors,  their 
conditions,  and  the  penalty  which  may  be  recovered  for  a  breach. 

In  so  far  as  it  was  held  that  the  differences  between  the  acts  did  not  af- 
fect the  question  to  be  decided,  the  decision  was  doubless  correct,  and  it 
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will  only  be  necessary  to  consider  the  sections  of  the  two  acts  which  were 
thought  to  be  so  repugnant  that  the  former  was  repealed  by  the  latter. 

The  sections  of  the  laws  referred  to  each  required  a  bond  to  be  executed 
in  the  sum  of  15000;  each,  among  others,  required  a  bond  containing  the 
condition  '*  that  he  or  they  will  not  permit  any  pei-son  under  the  age  of 
21  years  to  enter  and  remain  in  such  house  or  place  of  business;"  and 
each  declares,  that  "in  addition  to  proceedings  for  individual  injuries 
brought  on  said  bond  as  above  indicated,  if  any  person,  firm,  or  associa- 
tion of  pei-sons  shall  violate  any  of  the  conditions  of  the  bond  herein  re- 
quired, it  shall  be  the  duty  of  the  county  and  district  attorneys,  or  either 
of  them,  to  institute  suit  thereupon  in  the  name  of  the  State  of  Texas,  for 
the  use  and  benefit  of  the  county,  and  the  amount  of  1500  as  a  penalty 
shall  be  recovered  from  the  principals  and  sureties  upon  a  breach  of  any 
of  the  conditions  thereof/' 

The  Act  of  1893  was  prospective  in  its  operation,  and  there  is  nothing 
in  it  indicating  intention  to  withdraw,  absolutely  or  in  terms,  from  per- 
sons who  had  license  to  sell  liquors  at  the  time  it  was  enacted,  the  right 
to  do  so  in  accordance  with  the  license  already  obtained,  so  long  as  it 
should,  under  its  terms,  remain  in  force. 

Their  right  to  do  so  under  such  legislation  would  not  be  questioned. 

Under  such  legislation  it  ought  not  to  be  claimed  that  persons  who,  by 
payment  of  the  sum  demanded  and  execution  of  the  bond  required,  had 
acquired  the  right  to  sell  prior  to  the  passage  of  the  later  law,  were  not 
intended  to  be  still  held  liable  for  the  penalty  imposed  for  breach  of  con- 
ditions of  the  bond  under  which  the  right  to  sell  was  acquired;  and  espe- 
cially so  when  both  laws  imposed  the  same  penalty  for  the  breach  of  the 
same  conditions. 

It  can  not  be  believed  that  the  Legislature  intended  that  persons  who 
had  acquired  the  right  to  sell  before  the  enactment  of  the  later  law  should 
exercise  that  right  without  obligation  imposed  by  the  bond  exacted  be- 
fore that  right  could  be  acquired,  and  without  liability  for  the  penalty 
prescribed  for  breach  of  any  of  its  conditions,  while  those  who  acquired 
the  right  under  the  later  law  should  be  thus  bound  and  liable. 

The  sole  ground  on  which  the  judgment  of  the  District  Court  was  re- 
versed and  the  cause  dismissed  was,  that  under  the  law  in  force  at  the 
time  the  license  was  issued,  bond  executed,  violated,  and  penalty  recov- 
ered, the  bond  related  to  the  business  of  selling  the  specified  liquors  gen- 
erally, without  reference  to  the  place  where  they  might  be  drunk,  while 
the  Act  of  1893  required  the  same  kind  of  a  bond  to  be  executed  in  rela- 
tion to  the  sale  of  such  liquore  to  be  drunk  at  the  place  where  sold. 

In  this  respect  the  later  law  was  thought  to  be  so  in  conflict  with  the 
former  as  to  operate  its  repeal;  but  it  is  believed  that  an  examination  of 
the  statutes  will  show  that  there  was  no  repugnancy  whatever  in  this  re- 
spect between  the  acts. 
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The  Act  of  March  29,  1887,  required  a  bond  to  be  given  in  relation  lo 
the  business  of  "  selling  spirituous,  vinous,  or  malt  liquors,  or  medicated 
bitters  capable  of  producing  intoxication,  in  quanUttes  less  than  a  quart;** 
while  the  Act  of  1893  required  the  bond  to  be  given  in  relation  to  the 
sale  of  the  same  kind  of  liquors,  in  any  quantity,  ^'to  be  drunk  on  the 
premises,** 

The  bond  required  under  both  laws  was  required  to  be  conditioned 
that  the  seller  ''  shall  keep  an  open,  quiet,  and  orderly  house  or  place  for 
the  sale  **  of  classes  of  liquors  named. 

Both  acts  require  the  bond  to  be  thus  conditioned,  and  each  declares 
than  *'  an  open  house  in  the  meaning  of  this  act  is  one  in  which  no  screen 
or  other  device  is  used  or  placed,  either  inside  or  outside  of  such  house 
or  place  of  business,  for  the  purpose  of  or  that  will  obstruct  the  view 
through  the  open  door  or  place  of  entrance  into  any  such  house  or  place 
where  intoxicating  liquors  are  sold."  To  this  the  Act  of  1887  adds  the 
words  ''  in  quantities  less  than  a  quart; "  while  the  Act  of  1893,  in  same 
connection,  us^  the  words  "  to  be  drunk  on  the  premises." 

Both  acts  contain  the  following:  "A  quiet  house  or  place  of  business, 
within  the  meaning  of  this  act,  is  one  in  which  no  music,  loud  and  boister- 
ous talking,  yelling,  or  indecent  or  vulgar  language  is  allowed,  used,  or 
practiced,  or  any  other  noise  calculated  to  disturb  or  annoy  persons  re- 
siding or  doing  business  in  the  vicinity  of  such  house  or  place  of  business, 
or  those  passing  along  the  streets  or  public  highways."  Both  acts,  in 
same  terms,  define  ''an  orderly  house." 

While  the  Act  of  1887  did  not  in  terms  declare  that  in  order  to  obtain 
license  to  sell  liquors  named  therein  in  quantities  less  than  a  quart,  to  be 
drunk  at  the  place  where  sold,  the  bond  prescribed  should  be  executed, 
such  was  manifestly  the  purpose  of  the  act. 

This  is  evident  from  the  safeguards  given  to  the  public  and  to  indi- 
viduals, through  the  bond,  against  wrong  and  annoyance  most  likely  to 
follow  the  purchase  and  drinking  of  such  liquors  at  places  where  people 
assemble  for  those  purposes,  but  not  likely  to  follow  the  sale  of  such 
liquors  to  be  drunk  elsewhere. 

The  bond  has  relation  to  sales  in  small  quantities;  in  quantities  so 
small  that  persons  other  than  those  intending  to  drink  at  the  time  and 
place  of  sale  would  not  be  purchasers. 

If,  however,  there  could  be  any  doubt  as  to  the  intent  of  the  former 
law,  this  would  be  removed  by  a  consideration  of  the  criminal  laws  bear- 
ing on  the  subject. 

The  occupation  tax  imposed  on  persons  engaged  in  selling  intoxicating 
liquors  has  varied  from  time  to  time,  but  has  at  all  times  been  fixed  by 
the  quantity  in  which  the  person  desires  to  sell;  and  at  times  all  dealers 
have  been  required  to  procure  a  license;  but  the  giving  of  a  bond  to  this 
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end  has  been  required  only  when  the  liquors  were  to  be  drunk  on  the 
premises  where  sold. 

The  laws  in  force  prior  to  and  since  the  enactment  of  the  Penal  Code 
have  recognized  a  bond  and  license  to  sell  intoxicating  liquoi'S  in  quanti- 
ties less  than  a  quart  as  authorization  to  permit  the  liquors  to  be  drunk 
on  the  premises  where  sold,  and  the  prohibition  against  pei-mitting  them 
to  be  drunk  where  sold  applied  only  to  sales  of  a  quart  or  more.  Gen. 
Laws  1856,  p.  68;  Rev.  Stats.,  art.  4665;  Gen.  Laws  1881,  p.  22;  Gen. 
Laws  1887,  pp.  59,  60;  Penal  Code,  art.  377. 

The  Act  of  1893  authorizes  licensed  and  bonded  vendors  of  such  liquors 
to  sell  without  reference  to  quantity,  and  to  permit  the  liquor  to  be  drunk 
on  the  premises  where  sold;  but  this  does  not  conflict  with  any  part  of  the 
former  law  prescribing  the  conditions  of  the  bond  required  to  be  executed 
or  fixing  the  penalty  to  be  imposed  for  a  breach. 

There  is  no  conflict  between  the  former  and  later  law  in  reference  to 
any  matter  affecting  the  question  involved  in  this  cause,  and  it  is  only 
such  parts  of  the  former  law  as  are  in  conflict  with  the  later  that  it  de- 
clares repealed. 

The  same  fact  occuring  under  the  Act  of  1893  as  is  made  the  basis  of 
this  action  would  authorize  the  recovery  of  the  penalty  adjudged  to  the 
State  on  account  of  a  fact  transpiring  while  the  former  law  was  in  full 
force. 

We  are  of  opinion  that  the  Judgment  of  the  Court  of  Civil  Appeals  on 
rehearing  was  erroneous,  and  its  Judgment  will  be  reversed  and  the  judg- 
ment of  the  District  Court  affirmed. 

Delivered  January  18,  1894. 


Ogden  &  Johnson  v.  Henbt  Bossb. 
No.  83. 

1.  Idem  Sonans. 

The  question  of  identity  of  names  is  addressed  to  the  ear  and  not  to  the 
eye.  if  the  attentive  ear  finds  difficulty  in  distinguishing  them  when 
pronounced,  they  will  be  considered  as  idem  sonans.  Busse  and  Basse 
are  idem  sonans 343 

2.  Admissions  in  Pleadings. 

Plaintifl"  in  trespass  to  try  title  alleged  the  chain  of  title  under  which 
defendants  held,  and  alleged  that  it  was  fraudulent.  The  defendants, 
after  pleading  not  guilty,  set  out  the  same  chain  of  title,  and  alleged  it 
to  be  a  mortgage,  asking  foreclosure.  Hefd^  that  the  pleadings  ad- 
mitted a  common  source  of  title 34S 

8.  Case  in  Judgment. 

Plaintiff  had  title  from  the  common  source,  and  defendants  had  a  mort- 
gage from  the  common  source  antedating  plalntiflTs  title,  to  secure  a 
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debt  not  proven,  with  neither  possession  nor  right  of  possession  in 
the  trustee  or  beneficiaries.  Under  these  facts,  which  appeared  by  the 
pleadings,  plaintiff  was  entitled  to  recover  possession  of  the  land 345 

4.  Oonstruction  of  Statute— Oommon  Source  of  Title. 

Article  4802,  Revised  Statutes,  originally  enacted  in  1871 ,  added  to  the 
common  law  on  the  subject  of  common  source,  the  provision,  that  such 
titles  or  claims  might  be  shown  by  certified  copies,  without  account- 
ing for  the  originals 345 

5.  Same— Practice. 

In  making  proof  of  common  source  of  title  the  plaintiff  has  the  right  to 
introduce  his  evidence  for  that  purpose  only,  and  when  so  introduced 
it  will  not  be  considered  for  the  purpose  of  showing  title  in  defendant 
unless  introduced  by  him.  So  held,  where  the  original  deeds  were  in- 
troduced by  the  adverse  party 346 

Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Bexar  County, 

The  opinion  gives  a  statement  of  the  case  In  the  District  Court.  On  ap- 
peal the  judgment  below,  which  was  for  Bosse,  the  plaintiff,  was  reversed 
and  judgment  rendered  by  Court  of  Civil  Appeals  for  the  defendants. 

The  trial  court  had  held,  that  deeds  (original)  introduced  by  the  plaint- 
iff only  to  show  common  source  of  title,  the  defendants  not  having  intro- 
duced them  in  evidence,  could  not  be  considered  for  any  other  purpose. 
Upon  this  question  the  discussion  by  the  Court  of  Civil  Appeals  is  given. 

"  The  question  for  determination  is,  could  the  deeds  from  A.  G.  Clark 
and  wife  to  R.  M.  Moore  and  from  R.  M.  Moore  to  Sam  Johnson,  when 
offered  in  evidence  by  appellee  for. the  purpose  of  proving  title  from  a 
common  source,  be  considered  as  evidence  for  any  other  purpose  ? 

"  If  they  could,  then,  as  stated  by  the  trial  court,  they  would  show  the 
superior  title  in  appellant  Johnson,  and  the  demurrer  to  the  evidence 
should  have  been  sustained  and  judgment  rendered  for  appellants. 

"Article  4802,  Revised  Statutes,  provides:  '  It  shall  not  be  necessary  for 
the  plaintiff  to  deraign  title  beyond  a  common  source,  and  proof  of  a 
common  source  may  be  made  by  the  plaintiff  by  certified  copies  of  the 
deeds  showing  a  chain  of  title  to  the  defendant,  emanating  from  and 
under  such  common  source;  but  before  any  such  certified  copies  shall 
be  read  in  evidence  they  shall  be  filed  with  the  papers  of  the  suit  three 
days  before  trial,  and  the  adverse  party  served  with  notice  of  such  filing, 
as  in  other  cases;  provided,  that  such  certified  copies  shall  not  be  evi- 
dence of  title  in  the  defendant  unless  offered  in  evidence  by  him;  and 
the  plaintiff  shall  not  be  precluded  from  making  any  legal  objection  to 
such  certified  copies  or  the  originals  thereof  when  introduced  by  the 
defendants.' 

''  Under  this  statute  the  court  below  held  that  the  plaintiff  could  prove 
common  source  of  title  by  original  deeds,  and  when  they  were  offered  for 
Vol.  LXXXVI.  Sup.— 22 
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that  purpose  they  could  not  be  taken  as  evidence  of  title  for  defendants. 
Tliis  statute  makes  no  reference  to  original  deeds  or  other  original  evi- 
dence, and  has  no  application  to  these,  or  to  the  effect  that  shall  be  given 
them  when  offered  in  evidence  for  the  purpose  of  proving  common  source 
of  title.  Common  source  can  be  proved  as  at  common  law  by  original 
deeds.  The  statute  quoted  did  not  add  to  or  take  anything  from  this 
mode  of  proof,  but  left  it  and  the  effect  to  be  given  such  deeds  when 
offered  in  evidence  for  that  purpose  as  it  was  before. 

**  Before  this  statute  was  passed  it  was  not  necessary  for  the  plaintiff  to 
deraign  title  beyond  a  common  source;  but  it  was  incumbent  upon  him, 
when  so  deraigned,  to  show  the  better  or  superior  title  under  the  com* 
mon  source.  Keys  v.  Mason,  44  Texas,  143;  Sebastian  v.  Martin  Brown 
Co.,  75  Texas,  292.  The  plaintiff  in  trespass  to  try  title  must  recover 
on  the  strength  of  his  own  title.  This  docs  not  mean  that  he  must 
show  a  good  title  against  the  world.  It  is  enough  that  he  shows  a  right  to 
recover  against  the  defendant.  When  both  parties  derive  their  title  from 
the  same  source  the  plaintiff  ordinarily  need  not  go  behind  this  source  to 
prove  his  title,  but  he  must  show  that  his  title  emanating  from  this  source 
is  superior  to  the  defendant's;  and  if  the  proof  made  by  him  to  show 
common  source  shows  also  a  superior  title  in  the  defendant,  his  own  proof 
demonstrates  that  he  has  no  right  to  recover,  and  that  it  is  unnecessary 
for  the  defendant  to  introduce  any  testimon3^ 

*'  If  at  common  law  the  effect  of  deeds  introduced  for  the  purpose  of 
proving  common  source  of  title  was  limited  to  that  purpose,  and  they 
could  not  be  evidence  of  title  in  defendant  unless  offered  by  him,  why 
did  the  Legislature,  in  providing  that  the  proof  should  be  made  by  certi- 
fied copies,  add  the  proviso  ?  It  would  have  been  wholly  unnecessary, 
for  the  courts  would  not  have  given  effect  to  copies  that  was  never  given 
to  originals  when  introduced  for  that  purpose.  This  proviso,  '*  that  such 
certified  copies  shall  not  be  evidence  of  title  in  the  defendant  unless 
offered  in  evidence  by  him,"  shows  that  it  was  understood  by  the  Legis- 
lature that  evidence  of  common  source  of  title  offered  by  the  plaintiff  be- 
fore the  statute  was  passed  might  also  be  evidence  of  title  in  the  defend- 
ant, and  the  proviso  for  that  reason  was  made  to  prevent  that  effect  from 
being  given  to  the  copies. 

*'  Counsel  for  appellees  has  cited  this  court  to  no  case  supporting  the 
the  position  that  when  a  plaintiff  introduces  deeds  for  the  purpose  of  show- 
ing common  source  they  can  not  be  considered  in  evidence  for  any  other 
purpose.  In  deference  to  the  learned  judge  who  tried  this  case,  and  coun- 
sel for  appellee,  we  have  examined  all  cases  accessible  to  ascertain  whether 
such  position  has  ever  been  maintained,  and  have  not  been  able  to  find 
a  single  case  in  support  of  it."     *     *     * 

Other  matters  were  complained  of  in  application  for  writ  of  error. 
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B.  L.  Aycock  and  Buckler  Jb  Martin^  for  plaintiffs  in  error. — 1.  The  names 
Henry  Bosse  and  Henry  Busse  are  idem  sonans.  Similarity  of  name  is 
some  evidence  of  identity.  Chamblee  v.  Tarbox,  27  Texas,  144;  1  Greenl. 
on  Ev.,  14  ed.,  sec.  575,  note  6.  If  there  was  any  evidence  from  which 
a  jury  might  have  inferred  tliat  the  names  referred  to  the  same  person, 
then  when  the  interveners  demurred  to  the  evidence  they  '*  admitted  not 
only  the  truth  of  the  evidence  as  given,  but  every  fact  which  that  evi- 
dence may  conduce  to  prove  in  favor  of  the  other  party."  Thornton  v. 
Bank,  3  Pet.,  36.  In  74  Texas,  344,  the  Supreme  Court  has  held  Dil- 
lahunty,  Dillahinty,  and  Dillaunty  to  be  idem  sonans.  In  82  Texas,  55, 
Forris  and  Farris  are  also  held  to  be  idem  sonans.  In  1  Texas  Criminal 
Appeals,  Foster  and  Faster  are  also  held  to  be  idem  sonans  in  a  criminal 
case.     See  also  16  Am.  and  £ng.  Encycl.  of  Law,  1231. 

2.  The  object  of  Revised  Statutes,  article  4802,  was  not  to  restrict  the 
rule  of  evidence  at  common  law.  Rev.  Stats.,  final  title,  sec.  3;  Russell 
V.  Farquhar,  55  Texas,  360;  Keys  v.  Mason,  44  Texas,  141. 

3.  The  pleadings  of  plaintiff  and  defendant  show  the  parties  claim 
their  rights  respectively  from  A.  G.  Clark,  the  common  source,  and  the 
plaintiff  made  out  his  case  by  his  judgment,  execution  sale,  and  sheriff's 
deed  of  A.  G.  Clark's  interest  in  the  property,  and  proving  defendant's 
claim  was  from  the  same  source.  Calder  v.  Ramsey,  66  Texas,  218;  Cus- 
tard V.  Musgrove,  47  Texas,  218;  Railway  v.  Whitaker,  68  Texas,  633. 

William  Aubrey^  for  defendant  in  error. —  1.  The  words  Henry  Bosse 
and  Henry  Busse  are  not  idem  sonans,  and  evidence  is  necessary  to  show 
that  they  describe  the  same  individual.  Shields  v.  Hunt,  45  Texas,  425; 
McRee  v.  Brown,  45  Texas,  503;  Faver  v.  Robinson,  46  Texas,  204; 
Golden  v.  Patterson,  56  Texas,  628;  Tapp  v.  Corey,  64  Texas,  594. 

2.  Though  a  plaintiff  in  trespass  to  try  title  need  not  in  deraigning 
title  prove  the  same  beyond  a  common  source,  he  is  yet  bound  to  show 
that  under  that  source  his  own  title  is  paramount  or  superior.  Rev. 
Stats.,  art.  4802;  Paschal  v.  Acklin,  25  Texas,  400;  Keys  v.  Mason,  44 
Texas,  143;  Koenigheim  v.  Miles,  67  Texas,  119;  Ladle}*^  v.  Land  Co., 
4  S.  E.  Rep.,  705 f  Johnson  v.  Cobb,  7  S.  E.  Rep.,  602. 

3.  Proof  of  title  in  defendant  made  by  plaintiff  in  deraigning  title 
from  a  common  source  shall  be  evidence  of  title  in  such  defendant  unless 
such  proof  is  made  by  plaintiff  as  follows,  viz.,  by  filing  with  the  papers 
of  the  suit  three  days  before  the  trial  certified  copies  of  the  deeds  show- 
ing a  claim  of  title  to  the  defendant  emanating  from  and  under  such 
common  source,  and  by  serving  the  adverse  party  with  notice  of  such 
filing,  as  in  other  cases.     Keys  v.  Mason,  44  Texas,  142. 

BROWN,  Associate  Justice. — August  18,  1885,  Henry  Bosse  filed  a 
petition  in  the  form  of  trespass  to  try  title  in  the  District  Court  of  Bexar 
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County  against  Cadwalader  and  Snyder  to  recover  of  them  lots  3  and  4, 
in  block  8,  in  the  city  of  San  Antonio.  September  5, 1885,  defendants  filed 
an  answer,  consisting  of  plea  of  not  guilty,  that  thej'  claimed  no  interest 
in  the  land,  but  held  the  same  as  the  tenants  of  Sam  Johnson,  and  pray- 
ing that  he  be  made  a  party  defendant  to  the  suit.  On  the  same  day 
Johnson  filed  a  plea  of  not  guilty. 

March  9,  1886,  the  plaintiff,  anticipating  the  defense  of  Johnson  under 
his  plea  of  not  guilty,  filed  what  is  styled  a  first  supplemental  petition, 
alleging,  in  substance,  that  he  was  a  creditor  of  A.  G.  and  Cyrene  Clark, 
and  obtained  a  judgment  against  them  in  the  District  Court  of  Bexar 
County,  caused  execution  to  be  issued  on  the  judgment  and  levied  on  the 
lots  in  question,  which  were  sold  under  the  levy,  and  plaintiff  bought 
them,  receiving  a  deed  therefor.  That  Clark  and  wife  being  indebted  to 
the  plaintiff,  made  the  deed  to  Moore  for  the  purpose  of  defrauding  his 
creditors,  and  especially  the  plaintiff.  That  it  was  not  intended  that  the 
title  should  pass  to  Moore  by  the  deed,  but  the  title  and  beneficial  inter- 
est remained  in  Clark.  That  no  consideration  was  paid  by  Moore,  and 
he  conveyed  to  Johnson  without  consideration,  and  with  full  notice  on 
Johnson's  part  of  the  purpose  of  making  the  deeds. 

Under  the  pleading  as  above  stated  the  parties  went  to  trial,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  land,  subject  to  the 
right  of  Johnson  to  hold  the  possession  until  the  sum  of  $1500  was  paid 
or  deposited  in  court,  in  discharge  of  a  mortgage  lien  in  favor  of  C.  W. 
Ogden,  which  was  declared  to  be  created  by  the  conveyance  by  Moore  to 
Johnson.  Plaintiff  appealed  to  the  Supreme  Court,  which  reversed  the 
judgment  and  remanded  the  cause  for  a  new  trial,  for  the  purpose  of  per- 
mitting the  defendant  to  make  proper  parties  and  foreclose  the  mortgage 
in  favor  of  Ogden  if  it  could  be  established,  but  under  the  facts  holding 
that  plaintiff  was  entitled  to  recover  and  to  his  writ  of  possession.  Bosse 
v.  Johnson,  73  Texas,  608. 

Upon  the  case  being  returned  to  the  District  Court,  Sam  Johnson  and 
C.  W.  Ogden,  styling  themselves  intervenors,  filed  an  amendment  to 
Johnson's  answer,  consisting  of  special  exceptions,  plea  of  not  guilty, 
general  denial,  and  special  plea  setting  up  that  A.  G.  Clark  was  in- 
debted to  Ogden  &  Ogden  and  Ogden  &  Johnson,  tracing  the  indebted- 
ness through  changes,  finally  as  due  to  C.  W.  Ogden,  in  the  sum  of  $500, 
and  that  being  so  indebted  Clark  caused  R.  M.  Moore,  in  whom  the  legal 
title  was,  to  convey  the  lots  to  Johnson  as  trustee,  to  hold  and  sell  for 
the  payment  of  the  debt  and  to  indemnif^'^  Ogden  on  liabilities  incurred 
in  selling  land  for  Clark.  They  prayed  that  Clark  be  made  a  party  de- 
fendant, and  in  case  the  plaintiff  should  recover  the  land,  that  judgment 
be  given  that  plaintiff  be  first  required  to  pay  the  debt  and  secure  Ogden 
against  the  liabilities  incurred  before  writ  of  possession  issue;  or  if  the 
<;ourt  would  not  so  enter  judgment,  then  that  judgment  be  given  fore- 
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closing  the  lien  upon  the  lots  in  favor  of  Ogden.  A.  G.  Clark  accepted 
service  of  the  plea,  but  filed  no  answer. 

November  30,  1889,  plaintiff  filed  a  second  supplemental  petition,  al- 
leging, in  substance,  the  same  as  in  the  first,  with  the  addition  of  a  de- 
nial of  the  existence  of  any  debt  to  Ogden  from  Clark,  and  charging  a 
combination  between  Johnson  and  Ogden  and  Clark  to  defraud  him  of 
his  debt;  with  other  allegations  not  necessary  to  reiterate  here. 

The  parties  went  to  trial  before  a  jury.  Plaintiff  having  closed  his 
testimony,  the  defendants  Johnson  and  Ogden  demurred  to  the  evidence, 
which  was  joined  in  by  plaintiff,  and  the  jury  discharged.  The  court 
rendered  judgment  for  plaintiff,  and  filed  the  following  findings  of  fact 
and  conclusions  of  law,  all  of  which  were  excepted  to  by  the  defendants 
and  Johnson  and  Ogden: 

^^Findings  of  Fact  —  1.  A  judgment  of  the  District  Court  of  Bexar 
County  (Thirty-seventh  Judicial  District),  rendered  May  19,  1885,  in 
case  number  2074,  in  favor  of  plaintiff,  wherein  Henry  Bosse  recovered 
against  A.  G.  Clark,  Cyrene  Clark,  T.  D.  Clark,  T.  S.  Harrison,  and  John 
Crosby,  composing  the  '  Lytic  Coal  Company,**  for  the  sum  of  1325. 

^'  2.  Execution  on  said  judgment  issued  June  13,  1885,  and  levied  on 
the  property  in  controversy  on  the  I6th  day  of  June,  1885,  by  the  sheriff 
of  Bexar  County;  also  said  sheriff's  return,  showing  said  levy  and  sale 
at  public  vendue,  before  the  court  house  door  of  said  Bexar  County,  on 
the  first  Tuesday,  it  being  the  7th  day,  of  July,  1885,  the  property  hav- 
ing before  that  time  for  twenty  days  been  advertised  at  three  public  places 
in  Bexar  County,  one  of  which  was  the  court  house  door  of  said  county. 

<<  3.  That  the  plaintiff,  Henry  Bosse,  at  said  sale  bought  the  lots  in 
controversy. 

"  4.  The  sheriff  of  said  Bexar  County,  in  pursuance  of  said  sale,  con- 
veyed, by  his  deed  dated  August  11,  1885,  said  property  to  this  plaintiff, 
Henry  Bosse;  that  said  deed  was  duly  authenticated  and  recorded  in  the 
deeds  of  Bexar  County,  August  15,  1885. 

**5.  That  plaintiff  introduced  the  following  original  deeds  for  the 
purpose  of  showing  a  common  source  of  title,  and  so  stated  this  purpose 
in  so  doing,  and  proved  their  execution  as  at  common  law: 

"(1)  Deed  from  A.  G.  Clark  and  Cyrene  Clark,  his  wife,  to  R.  M. 
Moore,  conveying  said  two  lots,  and  two  others  in  the  same  block,  dated 
the  24th  day  of  November,  1882. 

"(2)  Deed  from  Moore  to  Sam  M.  Johnson,  conveying  the  same  prop- 
erty, dated  February  5,  1885,  and  duly  recorded  the  5th  day  of  Febru- 
ary, 1885. 

*'  6.  The  plaintiff  rested  his  case,  and  the  defendants  demurred  to  the 
plaintiff's  evidence,  without  introducing  any  testimony. 
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^^Conclusions  of  Law. —  1.  That  when  plaintiff  introduced  in  evidence 
defendants'  deeds  for  the  purpose  of  proving  common  source,  said  deeds 
were  not  in  evidence  for  any  other  purpose,  nor  could  they  be  considered, 
when  thus  offered ,  as  evidence  of  title  in  the  defendants. 

' '  2.  That  under  article  4802,  Revised  Statutes,  plaintiff  could  prove 
common  source  by  original  deeds,  as  well  as  by  certified  copies,  and 
when  thus  offered  they  were  not  evidence  of  title  in  defendants. 

'^3.  Said  article  of  the  Revised  Statutes  should  be  liberally  construed, 
with  a  view  to  effect  its  object  and  promote  justice. 

"4.  That  if  common  source  under  the  Revised  Statutes  can  only  be 
proved  by  certified  copi^,  it  can  still  be  proven  as  at  common  law  by 
original  deeds,  and  when  offered  for  that  purpose  only  they  are  not  evi- 
dence of  title  in  defendants. 

"5.  If  all  the  deeds  were  in  evidence  for  the  purpose  of  proving  title, 
then  the  superior  title  is  in  defendants,  and  the  demurrer  to  the  evidence 
should  have  been  sustained,  and  judgment  rendered  for  defendants. 

'*  6.  But  defendants*  deeds  being  in  evidence  only  for  the  purpose  of 
proving  common  source,  and  plaintiff's  deeds  being  the  only  evidence  of 
title,  the  plaintiff  showed  the  superior  title;  whereupon  the  demurrer  was 
overruled  and  judgment  rendered  for  the  plaintiff." 

On  the  trial  plaintiff  offered  in  evidence  a  judgment  of  the  District 
Court  of  Bexar  County  in  favor  of  Henry  Btisse  against  A.  G.  Clark  and 
Cyrene  Clark,  and  others  not  necessary  to  mention.  Also,  an  execution 
issued  upon  said  judgment,  which  ran  in  the  name  of  Henry  jBim<6,  against 
the  said  Clarks  and  others,  together  with  the  return  of  the  sheriff  show- 
ing a  levy  upon  the  lots  in  controversy,  advertisement  and  sale,  and  that 
Henry  Busse  was  the  purchaser  at  the  sale.  Defendants  Johnson  and 
Ogden  objected  to  the  introduction  of  these  instruments,  because  they 
varied  in  the  name  of  the  plaintiff  therein,  *«Su««c,"  from  that  alleged 
in  the  petition,  which  was  '*  Bosse.**  The  court  overruled  the  objection, 
and  the  evidence  was  introduced. 

Plaintiff  also  offered  to  read  in  evidence  a  deed  from  the  sheriff  of  Bexar 
County  to  Henry  Basse  for  the  lots  in  controversy,  which  recited  the  exe- 
cution as  being  in  favor  of  Henry  Basse  and  that  Henry  Basse  purchased 
the  lots  levied  upon  and  sold  under  said  execution,  which  are  the  same 
as  here  sued  for.  Defendants  objected  to  the  introduction  of  this  deed, 
because  it  did  not  follow  the  execution,  levy,  and  judgment  in  the  name 
Busse,     The  court  overruled  the  objection  and  admitted  the  evidence. 

The  correctness  of  the  ruling  of  the  court  in  admitting  the  judgment, 
execution,  and  deed  over  the  objections  of  the  defendants  depends  upon 
whether  or  not  the  names  "  Busse*'  and  *'  Basse*'  come  within  the  rule 
of  idem  sonans.  The  question  is  addressed  to  the  ear  and  not  to  the  eye; 
''  if  the  attentive  ear  finds  diflSculty  in  distinguishing  them  when  pro- 
nounced, they  will  be  considered  as  idem  sonans."     Robson  v.  Thomas, 
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55  Mo.,  581.  It  is  a  safe  rule,  '^  that  if  the  names  may  be  sounded  alike 
without  doing  violence  to  the  power  of  the  letters  found  in  the  variant 
orthography,  then  the  variance  is  immaterial,"  and  the  rule  of  idem 
sonans  is  to  be  applied*  Rooks  v.  The  State,  83  Ala.,  80;  Ward  v.  The 
State,  28  Ala.,  53;  Henry  v.  The  State,  7  Texas  Cr.  App.,  392.  "In 
the  pronunciation  of  names  greater  latitude  is  allowed  than  in  any  other 
class  of  words."     Rooks  v.  The  State,  and  Ward  v.  The  State,  supra. 

The  letter  o  frequently  has  the  sound  of  u,  and  to  give  to  it  this  sound 
in  the  name  Boaae  is  not  at  all  sti*ained,  and  "  does  no  violence  to  the 
letter."  Especially  is  this  the  case  in  pronouncing  a  name,  and  consid- 
ering that  our  population  is  made  up  of  descendants  of  many  nationali- 
ties, and  the  pronunciation  of  their  names  not  always  governed  by  the 
rules  of  either  language.  Myer  v.  Fegaly,  39  Pa.,  439.  In  the  case  cited 
the  controversy  arose  out  of  a  judgment  rendered  against  John  Bubby 
when  in  fact  the  name  of  the  party  was  John  Bobb.  The  court  held  that 
there  was  no  variance.  In  Rooks  v.  The  State,  supra,  the  defendant  was 
indicted  under  the  name  of  BuXy  but  the  court  held  that  Bux  and  Books 
were  idem  sonans.  In  the  case  of  Dillahunty  v.  Davis,  74  Texas,  344, 
the  notes  sued  upon  were  signed,  one  "  H.  C.  Dillaunty,"  and  the  other 
^^H.  C.  Dlllahinty;"  the  name  of  defendant,  who  was  alleged  to  have 
made  and  signed  them,  was  "H.  C.  Dillahunty."  This  court  held  the 
names  to  be  idem  sonans. 

The  names  "  Busse**  and  "  Bosse'*  are  so  similar  in  sound  as  to  be  con- 
sidered idem  sonans,  and  there  was  no  error  in  admitting  the  evidence. 

The  plaintiff  and  defendants  alleged  that  defendants  claimed  title  to 
the  lots  under  A.  G.  and  Gyrene  Clark,  and  it  was  not  necessary  for 
either  party  in  deraigning  title  to  go  beyond  the  common  source  thus 
alleged.  If  the  plaintiff  proved  that  he  had  acquired  Clark* s  title  by  sale 
under  a  valid  judgment  and  execution  as  alleged,  he  was  entitled  to  re- 
cover the  lots,  since  the  defendants  had  alleged  that  the  deed  from  Moore 
to  Johnson  was  made  at  Clark's  request,  he  having  the  title  at  the  time, 
for  the  purpose  of  securing  a  debt  due  to  Ogden,  and  not  alleging  actual 
possession  nor  any  right  to  such  possession.  The  right  thus  alleged  was 
no  more  than  that  of  a  mortgagee  out  of  possession,  and  constituted  no 
defense  to  the  plaintiff's  right  to  recover  possession  of  the  lots.  Bosse  v. 
Johnson,  73  Texas,  608;  Morrow  v.  Morgan,  48  Texas,  304;  Schmeltz 
V.  Grary,  49  Texas,  49;  Spring  v.  Eisenach,  51  Texas,  435;  Silliman  v. 
Oammage,  55  Texas,  365;  Miller  v.  Boone  &  Scarborough,  decided  at  this 
term  [ante,  p.  74]. 

The  defendants  Johnson  and  Ogden  having  pleaded  specially  their 
claim  or  title  to  the  lots,  the  plea  of  not  guilty  stood  as  a  general  denial, 
and  they  were  confined  to  their  title  as  set  up  in  their  special  plea.  Coun- 
sel for  defendants  claim  that  they  did  not  plead  their  title  specially,  and 
therefore  were  not  confined  to  that  set  up  in  their  special  plea,  and  in 
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support  of  this  proposition  we  are  referred  to  Sayers  v.  Texas  Land  and 
Mortgage  Co.,  78  Texas,  244.  In  that  case  the  special  plea  alleged  tiie 
making  of  the  mortgage  by  persons  not  parties  to  that  suit,  and  asked 
that  in  case  plaintiff  recovered  the  land  the  judgment  be  so  framed  as  not 
to  prejudice  the  rights  of  defendant  as  between  it  and  such  third  persons; 
no  right  was  alleged  nor  relief  sought  against  plaintiff  on  account  of  the 
mortgage.  In  this  case  the  mortgage  is  set  up  as  a  defense  against  plaint* 
iff's  right  of  possession,  and  also  it  is  asked  that  it  be  foreclosed  as  against 
his  title.  This  question  is  of  no  importance  in  this  case,  for  the  reason 
that  defendants  offered  no  evidence  of  any  other  title  or  claim  to  the  lots. 

The  question  is  raised  as  to  whether  or  not  the  deeds  from  Clark  to 
Moore  and  from  Moore  to  Johnson  were  upon  the  demurrer  to  the  evi- 
dence to  be  considered  by  the  court  for  the  purpose  of  showing  title  in 
defendants,  or  only  for  the  purpose  of  proving  a  common  source  of  title. 
The  plaintiff,  in  his  supplemental  petition,  alleged  that  the  deeds  were 
executed  by  the  several  parties,  but  charged  that  they  were  fraudulent. 
Defendants  Johnson  and  Ogden,  in  their  special  plea,  alleged  the  making 
of  the  deeds,  and  that  they  constituted  a  mortgage  to  secure  Ogden  in  a 
debt  of  $1500. 

In  this  state  of  the  pleading  it  was  not  necessary  for  either  party  ta 
prove  the  execution  of  or  produce  either  the  deed  from  Clark  to  Moore 
or  that  from  Moore  to  Johnson.  It  is  not  necessary  for  either  party  to 
prove  that  which  is  distinctly  alleged  by  the  adverse  party.  Graham  v. 
Henry,  17  Texas,  167.  Each  party  could,  without  reading  it  as  evidence, 
avail  himself  of  whatever  admissions  were  made  in  the  pleading  of  his 
adversary,  without  admitting  anything  alleged  therein  favorable  to  the 
party  pleading.  Bourke  v.  Vanderlip,  22  Texas,  221;  Hill  v.  Allison, 
51  Texas,  390;  Walker  v.  Burke,  48  Texas,  206;  Coles  v.  Perry,  7  Texas, 
143;  Sexton  v.  Rharaes,  13  Wis.,  102;  Orton  v.  Noonan,  19  Wis.,  376. 
If  the  deeds  had  not  been  introduced  at  all,  the  result  must  have  been 
the  same,  for  by  the  pleadings  on  both  sides  they  were  before  the  court 

In  Duncan  v.  Magette,  25  Texas,  245,  it  is  said,  that  if  the  allegations 
of  the  plaintiff's  petition  are  put  in  issue  by  defendant's  general  denial, 
another  of  defendant's  pleas  can  not  be  given  in  evidence  to  establish  the 
allegation  thus  put  in  issue.  But  in  that  case  the  allegation  sought  to  be 
established  was  one  on  which  the  plaintiff's  cause  of  action  was  founded. 
In  this  case  the  effect  of  the  plea  of  not  guilty  was,  as  a  general  denial, 
to  put  plaintiff  upon  proof  of  his  title.  The  allegation  of  title  under 
Clark  in  defendants  is  made  a  special  plea  seeking  affirmative  relief 
against  the  plaintiff,  and  the  admission  does  not  come  within  the  rule  an- 
nounced in  Duncan  v.  Magette.     Sexton  v.  Rhames,  13  Wis.,  99. 

The  allegations  of  both  parties  established  that  Clark  was  the  common 
source  of  title.  Admissions  in  plaintiff's  supplemental  petition  estab- 
lished  in  favor  of  defendants,  that  Clark  conveyed  the  lots  to  Moore,  that 
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Moore  conveyed  them  to  Johnison,  and  that  the  deed  from  Clark  to  Moore 
was  anterior  to  the  inception  of  plaintiff's  title  from  Clark.  The  allega- 
tions in  the  special  plea  of  defendants  Johnson  and  Ogden  established  in 
favor  of  the  plaintiff  that  the  deed  from  Clark  to  Moore  did  not  convey 
the  title  to  Moore,  but  that  it  remained  in  Clark,  and  that  the  deed  from 
Moore  to  Johnson  was  made  at  Clark's  instance  to  secure  a  debt  due  from 
Clark  to  Ogden.  The  allegations  of  course  proved  nothing  for  the  party 
making  them.  Upon  the  demurrer  to  the  evidence  the  court  had  before 
it  upon  the  pleading  and  evidence  a  c^ase  which  may  be  treated  thus: 
Plaintiff  had  title  from  Clark,  the  common  source,  and  Johnson  and 
Ogden  had  a  mortgage  from  Clark,  antedating  plaintiff's  title,  to  secure 
a  debt  not  proved,  with  neither  possession  nor  right  of  possession  in  John- 
son, the  trustee,  nor  Ogden,  the  cestui  que  trust.  The  judgment  was 
rightly  rendered  by  the  District  Court  for  the  plaintiff. 

When  plaintiff  introduced  the  deeds  from  Clark  to  Moore  and  from 
Moore  to  Johnson,  he  stated  that  they  were  introduced  solely  to  show 
that  defendants  claimed  title  under  Clark,  the  common  source.  Defend- 
ants claim,  and  the  Court  of  Civil  Appeals  decided,  that  plaintiff  could 
not  limit  the  effect  of  the  evidence  when  introduced  by  him,  but  that  it 
enured  to  the  benefit  of  defendants  to  establish  title  in  them. 

Article  4802,  Revised  Statutes,  was  enacted  in  1871,  and  is  as  follows: 
^^  It  shall  not  be  necessary  for  the  plaintiff  to  deraign  title  beyond  a  com- 
mon source,  and  proof  of  a  common  source  may  be  made  by  the  plaintiff 
by  certified  copies  of  the  deeds  showing  a  claim  of  title  to  the  defendant 
emanating  from  and  under  such  common  source;  but  before  any  such 
copies  shall  be  read  in  evidence  they  shall  be  filed  with  the  papers  of  the 
suit  three  days  before  the  trial,  and  the  adverse  party  served  with  notice 
of  such  filing  as  in  other  cases;  provided,  that  such  certified  copies  shall 
not  be  evidence  of  title  in  the  defendant  unless  offered  in  evidence  by 
him,  and  the  plaintiff  shall  not  be  precluded  from  making  any  legal  ob- 
jection to  such  certified  copies  or  the  originals  thereof,  when  introduced 
by  the  defendant." 

The  judge  who  tried  this  case  in  the  District  Court  held  that  the  act 
applied  to  proof  by  original  deeds  as  well  as  by  copies.  We  are  not  satis- 
fied that  this  is  a  proper  construction  of  the  act.  But  he  also  held,  that 
at  common  law  original  deeds  might  be  introduced  to  prove  a  claim  un- 
der the  common  source,  and  when  introduced  for  that  purpose  only  they 
would  not  be  evidence  of  title  in  the  defendants  unless  introduced  by 
them.  In  this  we  think  the  trial  judge  was  correct.  Article  4802,  Re- 
vised Statutes,  declares  what  was  the  common  law,  and  applies  it  to 
another  method  of  proof.  Before  this  law  was  enacted  certified  copies 
could  not  be  used  except  on  accounting  for  absence  of  originals;  this  act 
changed  the  law  in  this  regard  only. 
The  learned  judge  who  delivered  the  opinion  of  the  Court  of  Civil 
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Appeals  asks  this  question,  in  substance:  If  the  law  was  the  same  before 
the  enactment,  why  should  the  Legislature  have  embodied  it  in  a  statute  ? 
A  large  per  cent  of  our  statutes  are  but  declaratory  of  the  common  law, 
and  the  enactment  of  a  statute  is  no  evidence  that  the  law  was  different 
before  it  was  enacted.  The  first  part  of  the  article,  which  reads,  "  It  shall 
not  be  necessary  for  the  plaintiff  to  deraign  title  beyond  a  common  source," 
etc.,  unquestionably  declares  the  common  law,  and  applies  it  to  the  new 
mode  of  proof.  It  may  as  well  be  asked,  why  should  the  Legislature  have 
embraced  this  in  the  act  if  it  was  the  law  before  ?  The  same  reasoning  would 
prove  that  because  this  is  embraced  in  the  statute,  it  was  not  the  law  prior 
to  that  time,  which,  of  course  would  not  be  claimed.  This  statute  would 
have  been  as  effective  if  it  had  commenced  with  the  language,  "  proof  of 
a  common  source  may  be  made  by  the  plaintiff,"  etc.,  leaving  off  the 
proviso;  the  common  law  would  have  supplied  the  balance.  It  is  not 
correct,  that  from  the  fact  that  it  was  embraced  in  the  statute,  we  should 
conclude  that  it  was  not  the  law  before  that  time.  Doubtless  the  proviso 
was  added  out  of  abundant  caution,  lest  the  construction  of  the  court 
might  be  as  by  the  Court  of  Civil  Appeals  in  this  case. 

We  have  found  no  decision  directly  upon  this  question.  But  upon  prin- 
ciple we  believe  that  in  making  proof  of  a  common  source  of  title  the  plaint- 
iff has  the  right  to  introduce  his  evidence  for  that  purpose  only,  and  tliat 
when  so  introduced  it  will  not  be  considered  for  the  purpose  of  showing 
title  in  defendant,  unless  introduced  by  him.  The  proof  of  common  source 
does  not  mean  that  defendant  has  title  under  the  claim  proved,  but  that 
he  claims  to  have  title  under  it.  This  is  a  part  of  the  plaintiff's  proof  of 
his  own  title,  for  it  is  said  that  this  is  prima  facie  evidence  that  the  com- 
mon vendor  had  a  good  title. 

In  the  case  of  Tapp  v.  Corey,  64  Texas,  594,  it  was  agreed  that  both 
parties  claimed  title  under  a  common  source,  and  defendants  failed 
to  connect  with  that  source.  The  court  said:  "The  agreement  found 
in  the  statement  of  facts  is  that  both  parties  claim  under  a  common  source, 
but  this  does  not  admit  that  they  had  a  regular  chain  of  title  leading  up 
to  this  common  source."  That  agreement  did  just  what  the  introduc- 
tion of  the  deeds  accomplished  in  this  case;  that  is,  relieved  the  plaintiff 
from  proving  title  beyond  the  common  source. 

It  is  true  that  when  both  parties  claim  title  under  a  common  source, 
the  plaintiff  must  prove  that  he  has  the  better  title  in  order  to  recover; 
that  is,  the  title  produced  by  the  plaintiff  must  be  better  than  that  pro- 
duced by  the  defendant;  but  this  rule  does  not  require  of  the  plaintiff  to 
prove  defendant's  title  in  order  to  show  his  own  to  be  superior.  As  said 
before,  proof  that  defendant  claims  under  the  same  vendor  with  plaintiff 
prima  facie  establishes  plaintiff's  title,  back  of  the  common  source,  and 
this  may  be  done  by  showing  a  claim  through  a  void  deed.  Steagail  v. 
Huff,  54  Texas,  197;  Burns  v.  Goff,  79  Texas,  236. 
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In  Barns  v.  GoflP  a  number  of  instances  are  given  in  which  common 
source  may  be  proved  by  void  deed.  To  illustrate,  let  us  suppose  that 
the  defendant  claims  title  to  land  in  suit  under  sheriffs  deed,  and  for  the 
purpose  of  proving  a  common  source,  plaintiff  introduces  the  sheriff's 
deed;  will  this  relieve  the  defendant  from  showing  a  valid  judgment  and 
execution  ?  If  plaintiff  claims  land  in  suit  from  A,  and  defendant  files  a 
deed  from  A  to  himself  for  the  land,  and  gives  notice  that  he  will  intro- 
duce it  in  evidence,  to  which  plaintiff  puts  in  an  affidavit  of  forgery,  and 
upon  the  trial  plaintiff  introduces  the  deed  to  show  that  defendant  claims 
under  A,  will  this  relieve  defendant  from  proving  the  execution  of  the 
deed;  or  if  in  fact  it  be  a  forgery,  will  it  prove  title  in  defendant  be- 
cause plaintiff  introduced  it  ?  In  neither  case  would  it  be  held  that  the 
production  of  the  deed  by  plaintiff  proved  title  in  the  defendant. 

In  a  proper  state  of  the  pleadings  the  plaintiff  in  a  suit  for  land  may 
introduce  evidence  for  the  sole  purpose  of  proving  that  defendant  claims 
from  a  common  source  with  himself,  and  such  evidence  will  not  prove 
title  in  defendant  unless  offered  by  him.  In  this  case,  however,  the  plead- 
ings eliminated  this  question.  Plaintiff  alleged  the  making  of  the  deeds, 
and  that  they  were  fraudulently  made.  If  defendants  had  filed  no  special 
plea,  it  would  have  been  necessary  for  plaintiff  to  prove  the  invalidity  as 
alleged.  If  there  had  been  no  special  pleading  as  to  title  by  either,  then 
plaintiff  might  have  introduced  the  deeds  to  prove  common  source,  limit- 
ing the  effect  of  the  evidence  to  proof  of  claim  under  common  source, 
and  defendant  must  have  introduced  the  deeds  to  prove  his  title.  The 
deeds  being  older  than  plaintiff's  title  from  Clark,  plaintiff  could  then 
have  proved  that  such  deeds  were  void  for  fraud  or  that  they  consti- 
tuted a  mortgage,  and  failing  in  any  proof  impeaching  the  deeds,  wojild 
fail  to  recover. 

The  Court  of  Civil  Appeals  erred  in  holding  that  the  deeds  introduced 
by  plaintiff  in  this  case  to  show  common  source  established  title  in  the 
defendants,  and  in  reversing  the  judgment  of  the  District  Court  and  ren- 
dering judgment*  for  defendants.  The  judgment  of  the  Court  of  Civil 
Appeals  is  reversed  and  the  judgment  of  the  District  Court  is  afiSrmed. 

Jffirmed. 
Delivered  January  22, 1894. 
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Commissioners  Court  op  Wilbarger  County  v.  L.  N.  Perkins. 

No.  87. 

Compensation  for  Assessors— Funded  Indebtedness. 

Under  section  3  of  chapter  79,  Acts  of  Twenty-first  Legislature,  page  89, 
authorizing  counties  to  fund  their  indebtedness  and  to  provide  means 
of  payment,  it  is  prescribed  that  the  assessor,  etc.,  *•  shall  receive  for 
their  services  one-fourth  the  rate  of  commissions  allowed  for  assessing 
♦  ♦  *  the  State  tax.''  The  general  laws  allow  commissions  upon 
the  amount  upon  the  rolls,  and  provide  that  the  State  pay  two-thirds 
and  the  county  one-third  of  the  exx)en8e.  Under  these  laws,  the  as- 
sessor for  the  special  assessment  would  be  entitled  to  receive  one- 
fourth  of  two-thirds  of  the  commissions  allowed  for  the  assessment  of 
State  and  county  taxes 34^ 

Certified  Question  from  Court  of  CiyU  Appeals  for  Second  District^ 
in  an  appeal  from  Wilbarger  County. 

8.  P,  Sadler^  for  appellant 

L,  N.  PerkinSy  for  self. 

STAYTON,  Chief  Justice. — ^The  general  law  regulating  the  compen- 
sation of  assessors  provides,  that  '^  Each  assessor  of  taxes  shall  receive  the 
following  compensation  for  his  services,  which  shall  be  estimated  upon 
the  total  values  of  property  assessed,  as  follows:  For  assessing  the  State 
and  county  taxes,  on  all  sums  of  two  million  of  dollars  or  less,  five  cents 
for  each  one  hundred  dollars  of  property  assessed;  and  all  sums  over  two 
millions  and  less  than  five  millions  of  dollars,  two  and  one-half  cents  on 
each  one  hundred  dollars;  and  all  sums  over  five  millions  of  dollars,  two 
cents  on  each  one  hundred  dollars.  Two-thirds  of  the  above  fees  shall 
be  paid  by  the  State,  and  one-third  by  the  county." 

The  law  authorizing  counties  to  fund  their  indebtedness,  after  provid- 
ing for  raising  funds  by  taxation  to  meet  obligations  issued  to  that  end» 
provides,  "  that  all  taxes  levied  under  this  act  shall  be  assessed  and  col- 
lected in  the  same  manner  and  by  the  same  ofi9cei*s  whose  duty  it  is  to 
assess  and  collect  the  State  tax,  and  they  shall  receive  for  their  services 
one-fourth  the  rate  of  commissions  allowed  for  assessing  and  collecting 
the  State  tax."     Gen.  Laws  1889,  p.  89. 

The  question  certified  requires  determination  of  the  true  measure  of 
compensation  an  assessor  is  entitled  to  who  makes  an  assessment  to  meet 
the  funded  indebtedness  of  a  county. 

The  general  law  makes  the  total  value  of  property  assessed  in  a  given 
case  the  basis  for  determining  what  rate  of  percentage  on  the  sum  so  as- 
certained shall  be  paid  to  an  assessor  as  his  compensation,  and  two-thirds 
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of  the  rate  so  ascertained  is  the  rate  of  percentage  which  must  be  paid  to 
him  in  the  given  case  as  compensation  for  assessing  the  State  tax. 

The  other  third  of  the  percentage,  whatever  it  may  be  in  a  given  case, 
is  percentage  paid  as  compensation  for  assessing  county  tax. 

One-fourth  of  the  rate  of  percentage  allowed  in  a  given  case  for  assess- 
ing State  tax  is  the  rate  allowed  for  assessing  tax  to  meet  funded  indebt- 
edness, and  not  one-fourth  of  what  would  be  paid  by  State  and  county 
on  assessment  of  same  value  made  under  the  general  laws. 

This  is  in  accordance  with  the  plain  letter  of  the  law.  That  the  rate 
of  compensation  of  an  assessor  for  making  assessment  to  raise  money  to 
meet  the  funded  indebtedness  of  a  county  must  be  only  one-fourth  of  the 
rate  paid  by  the  State  on  an  assessment  under  the  general  law^  is  evidenced 
by  the  further  fact  that  the  act  regulating  compensation  is  such  cases  ap- 
plies to  the  collector  as  well  as  assessor,  and  declares  that  ''they  shall 
receive  for  their  services  one-fourth  the  rate  of  commissions  allowed  for 
assessing  and  collecting  the  State  tax." 

Under  this  law,  the  basis  for  determining  what  the  assessor  shall  receive 
for  his  services  in  such  cases  is  the  same  as  that  by  which  must  be  deter- 
mined what  the  collector  shall  receive;  and  in  the  one  case  as  in  the  other, 
the  law  makes  the  sum  to  he  paid  by  the  State  for  like  services^  under  the 
general  law,  that  basis. 

The  percentage  allowed  to  collectors  under  the  general  law  for  collect- 
ing State  and  county  taxes  differs,  as  does  the  percentage  paid  by  the 
State  and  counties  on  assessments  covering  the  same  property;  but  the 
compensation  allowed  for  assessing  and  collecting  under  the  act  provid- 
ing means  to  raise  money  to  pay  the  funded  indebtedness  of  counties  is 
based  on  the  sum  the  State  pays  for  assessing  and  collecting  under  the 
general  law. 

It  is  true  that  compensation  of  assessors  is  based  on  the  entire  value  of 
property  assessed,  as  shown  by  the  assessment,  and  that  the  compensation 
of  collectors  is  based  on  the  sum  collected,  and  that  the  percentage  al- 
lowed in  the  one  case  as  in  the  other,  rises  or  falls  as  the  assessment  or 
collection  may  be  more  or  less;  still  the  basis  of  compensation  under  the 
act  providing  means  to  raise  money  to  pay  the  funded  indebtedness  of 
counties  is  what  the  State  pays,  determined  by  the  percentage  on  assess- 
ment or  collection. 

For  collecting  such  a  tax  a  collector  can  only  receive  a  commission 
amounting  to  one-fourth  of  what  he  would  be  entitled  to  receive  for  col- 
lecting the  same  sum  for  the  State  under  the  general  law,  and  there  is 
nothing  in  the  statute  showing  intention  to  apply  a  different  rule  to 
assessors. 

Delivered  January  22, 1894. 
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Weatherford,  Mineral  Wells  <&  Northwestern  Railway 

Company  v.  Francis  Granger. 

No.  78. 

1.  Promoter  of  Proposed  Incorporation— Aflrenoy. 

/  A  promoter,  thou^^^h  he  purport  to  act  in  behalf  of  the  projected  corpo- 
ration, and  not  for  himself,  can  not  be  treated  as  agent,  because  the 
nominal  principal  is  not  then  in  existence;  and  hence,  where  there  is 
nothing  more  than  a  contract  by  a  promoter,  in  which  he  undertakes 
to  bind  the  future  corporation,  it  is  generally  conceded  that  it  can  not 
be  enforced 353 

2.  Same— Acceptanoe  of  Contract. 

It  is  also  generally  held,  that  contracts  by  promoters  made  In  behalf  of 
the  corporation,  within  the  scope  of  its  general  authority,  may  be 
adopted  by  the  latter  after  its  organization ;  and  that  if  a  contract  be 
made  in  behalf  of  a  corporation  by  its  promoters,  and  the  corporation 
after  it-s  organization,  with  a  knowledge  of  the  facts,  accepts  its  ben- 
efits, it  must  assume  its  burdens;  and  If  the  other  party  has  performed 
the  stipulations  binding  upon  him  the  contract  may  be  enforced  as 
against  the  corporation 354 

8.  Same. 

J  Having  exercised  rights  and  enjoyed  benefits  secured  to  it  by  the  terms 
of  a  contract  made  by  its  promoters  in  its  behalf,  a  corporation  should 
be  held  estopped  to  deny  its  validity 355 

4.  Corporation  Adoptinfir  Acts,  etc. 

f  It  is  generally  held,  that  in  the  absence  of  such  provision  (for  pa>nneDt 
of  expenses  of  organization)  in  the  charter,  no  implied  promise  can 
be  imputed  to  a  corporation  to  pay  for  the  services  of  a  corporator  or 
promoter  before  the  corporation  comes  into  existence.  A  contract 
made  by  a  promoter  may  be  adopted  by  a  corporation  expressly,  or 
impliedly  by  exercising  rights  under  it,  but  otherwise  it  is  not  binding 
upon  such  corporation 356 

6.  Contract  in  Behalf  of  Corporation. 

The  proposition  out  of  which  the  matter  in  dispute  arose  was  to  con- 
struct a  railway  between  named  points  upon  receiving  a  named  bonus. 
Acceptance  of  the  bonus  imposed  the  burden  proposed.  This  is  dif- 
ferent from  the  contract  by  a  promoter  for  services  in  getting  up  the 
bonus,  preparing  the  articles  of  incorporation,  and  the  necessary  ex- 
penses of  the  organization  . . .  ..T .■".'. 856 

6.  Case  in  Judfirment. 

A  promoter  of  the  defendant  company,  prior  to  the  incorporation,  em- 
ployed the  plaintiff",  who  aided  in  gettingLUr  ^  ^^nua  for  the  proposed 
I  corporation,  and  by  advice  otherwise  aided  the  enterprise  before  and 
after  the  incorporation,  on  the  employment  of  the  promoter.  Held^ 
that  for  the  services  before  the  incorporation  he  could  not  recover. 
The  judgment  below  including  gross  amount  for  services  before  and 
after  incorporation,  a  reversal  is  necessary 357 

7.  Case  Overruled. 

McDonough  v.  Bank.  34  Texas,  309,  overruled,  in  holding  that  merely 
by  accepting  the  benefits  of  the  plaintifl^s  labor  the  defendant  relied 
on  and  became  bound  under  the  promoter's  contract 358 
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Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Parker  County. 

Justice  Stephens,  being  disqualified,  did  not  sit  in  this  case  in  the 
Court  of  Civil  Appeals. 

A  full  statement  is  given  in  the  opinion. 

O.  A.  McCalU  fQT  plaintiff  in  error. — ^The  citizens  of  Weatherford  un- 
dertook to  raise  a  bonus  to  assist  in  the  construction  of  the  road,  and  any 
assistance  rendered  by  other  persons  in  that  respect,  at  the  request  of  or 
for  the  company,  was  the  extraordinary  business  of  the  company,  and 
any  author! t}'  in  respect  to  the  making  of  the  contract  of  employment 
must  be  specially  conferred.  Adriance  v.  Roome,  52  Barb.,  399;  Ang. 
on  Corp.,  sec.  298;  Railway  v.  Boyne,  11  Hun,  171;  Dabney  v.  Stevens, 
40  How.,  341. 

A  person  holding  the  relation  of  agent  or  chief  engineer  could  not  bind 
the  company  by  promises  or  engagements  in  respect  to  matters  outside 
the  scope  of  his  authority.  Bank  v.  Church,  39  Hun,  500;  Woodruff  v. 
Railway,  108  N.  Y.  App.,  3^;  Thayer  v.  Railway,  24  Vt.,  440;  Vander- 
werker  v.  Railway,  27  Vt.,  125;  Redf.  on  Rys.,  5  ed.,  431-433. 

Plaintiff  knew  that  Anderson,  as  agent  of  the  company,  had  no  author- 
ity to  make  any  contract  to  employ  counsel  for  the  company;  hence  is 
chargeable  with  notice  and  knowledge  of  the  scope  of  his  authority.  Bur- 
den to  show  authority  is  on  plaintiff.  Alexander  v.  Culdwell,  83  N.  Y. 
App.,  480;  Adriance  v.  Roome,  52  Barb.,  399. 

Even  if  some  benefit  was  voluntarily  conferred  on  the  corporation  by 
the  plaintiff,  that  fact  could  not  create  any  liability  as  against  the  corpo- 
ration.    Woodruff  V.  Railway,  108  N.  Y.  App.,  46. 

Implied  ratification  can  not  be  presumed  in  the  absence  of  proof  that 
the  board  of  directors  had  notice  and  knew  of  the  terms  of  the  agreement 
with  plaintiff,  even  when  benefit  is  received.  Smith  v.  Kidd,  68  N.  Y. 
App.,  130;  Tayl.  on  Law  of  Corp.,  sees.  211-214;  Railway  v.  Kelley,  77 
111.,  437;  Story  on  Ag.,  8  ed.,  sees.  239,  258,  902,  and  note;  Leveland 
v.  Green,  40  Wis.,  431;  Woodruff  v.  Railway,  108  N.  Y.  App.,  39. 

/.  W.  Stephens y  for  defendant  in  error. — Anderson,  being  the  principal 
mover  in  the  enterprise  to  raise  the  bonus  and  build  the  railroad,  about 
the  time  the  charter  of  appellant  was  signed  and  acknowledged,  employed 
plaintiff.  Granger,  in  behalf  of  the  company,  of  which  he  was  the  repre- 
sentative at  Weatherford,  to  assist  in  the  enterprise;  and  after  the  de- 
fendant company  was  chartered  and  organized  it  accepted  said  bonus  and 
availed  itself  of  the  benefit  of  plaintiff's  service.  It  therefore  took  it 
cum  onere,  and  must  pay  the  reasonable  value  of  plaintiff's  service;  the 
company,  before  and  after  filing  of  the  charter,  being  composed  of  the 
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same  persons,  and  the  service  being  rendered  after  the  charter  was  exe- 
cuted and  partly  after  it  was  filed.  Cattle  Co.  v.  Bank,  21  Neb.,  62; 
Mora,  on  Priv.  Corp.,  sec.  549,  and  note  1 ;  Railway  v.  Perry,  37  Ark.,  164. 

GAINES,  Associate  Justice. — ^This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  upon  open  account  for  ser- 
vices rendered.  The  plaintiff  in  the  trial  court  obtained  a  judgment,  which 
was  aflSrmed  by  the  Coui't  of  Civil  Appeals.  This  writ  of  error  is  sued 
out  for  the  purpose  of  reversing  that  judgment. 

The  plaintiff  in  error,  the  defendant  in  the  trial  court,  is  a  corporation, 
organized  under  the  general  law  of  the  State  for  the  purpose  of  construct- 
ing and  operating  a  railroad.  The  defendant  in  error,  the  plaintiff  in 
the  trial  court,  is  a  practicing  attorney  at  law.  The  services  for  which  a 
recovery  was  sought  were  for  aiding  to  raise  a  bonus  and  for  legal  advice 
and  assistance,  and  were  rendered  both  before  and  after  the  filing  with 
the  Secretary  of  State  the  company's  articles  of  incorporation. 

Tlie  testimony,  as  shown  by  the  statement  of  facts,  in  so  far  as  it  bears 
upon  the  question  before  the  court,  is.  in  substance  as  follows: 

The  plaintiff  testified,  that  in  March,  1889,  he  was  employed  by  one 
Anderson  to  assist  in  raising  a  bonus  for  the  defendant  company,  and 
** agreed  that  the  said  company  would  pay  him  well  for  his  services;" 
that  Anderson  was  a  promoter  of  the  corporation,  and  represented  him- 
self as  its  general  manager,  and  employed  plaintiff  not  only  to  assist 
in  procuring  the  bonus,  but  to  attend  to  all  the  company's  busipess  as  its 
attorney;  that  in  September,  1889,  Anderson  allowed  his  account,  and 
was  at  that  time  the  owner  of  a  majority  of  the  stock,  which  he  subse- 
quently transferred  to  one  Stone,  the  president  of  the  company,  and  his 
associates. 

Stone  testified,  on  behalf  of  the  company,  that  in  the  spring  of  1889,  in 
Kansas  City,  Missouri,  he  employed  Anderson  to  go  to  Weatherford,  and 
to  procure  a  bonus  of  $40,000  and  survey  the  right  of  way  for  a  railroad 
from  that  city  to  Mineral  Wells,  and  to  pay  him  $1000  for  his  sei-vices; 
that  he  had  paid  Anderson  according  to  his  agreement;  that  he  did  not 
know  that  Anderson  had  ever  employed  plaintiff  for  any  purpose;  that 
Anderson  was  never  general  manager  for  the  company,  and  held  no  oflSce 
in  it  except  that  of  director;  that  he  knew  that  the  plaintiff  was  interest- 
ing himself  in  procuring  the  bonus,  but  supposed  he  was  working  for  one 
Johnson,  who  was  one  of  the  charter  members,  and  who  owned  certain 
coal  lands  which  he  wished  to  sell  to  the  projectors  of  the  railroad;  that 
plaintiff  never  said  t^ything  to  him  about  the  company  owing  him  any- 
thing, and  that  the  first  he  knew  of  plaintiff's  claim  was  when  this  suit 
was  brought. 

There  was  further  testimony  tending  to  show,  that  Anderson  was  the 
chief  active  promoter  of  the  enterprise,  and  that  he  had  the  principal 
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management  of  the  business  from  its  inception  in  March  until  he  retired 
in  September,  1889;  and  that  during  this  time  the  plaintiff  was  frequently 
in  attendance  upon  him,  aiding  and  assisting  him  in  procuring  the  bonus, 
and  otherwise  promoting  the  objects  of  the  company. 

No  controversy  is  raised  in  this  court  as  to  the  fact  of  plaintiff's  ser- 
vices, or  as  to  their  value. 

The  trial  judge,  as  conclusions  of  fact,  found,  in  substance,  that  some 
kind  of  a  company  was  formed  to  build  the  railway  from  Weatherford 
to  Mineral  Wells;  that  Anderson  was  "  the  principal  mover  in  said  scheme, 
and  was  so  recognized  by  all  parties;"  that  he  employed  plaintiff  to  assist 
him  in  procuring  a  bonus  and  in  otherwise  advancing  the  enterprise,  and 
that  the  plaintiff  rendered  service  under  said  employment,  both  before 
and  after  the  articles  of  the  company  were  filed;  that  the  bonus  was 
raised,  and  was,  after  its  incorporation,  accepted  by  said  company. 

The  Court  of  Civil  Appeals  adopt  the  findings  of  the  trial  judge, 
and  add  additional  findings  as  follows:  ^^  The  charter  of  the  defendant 
company  was  signed  and  acknowledged  about  June  1,  1889,  and  was  filed 
in  the  ofiSce  of  the  Secretary  of  State  at  Austin,  July  2, 1889.  The  bonus 
or  subsidy  was  not  secured  until  after  the  filing  of  the  charter.  The  rec- 
ord would  have  justified  the  trial  court,  and  so  justifies  us,  in  finding,  as 
we  do,  the  fact  to  be,  that  in  availing  itself  of  the  subsidy  secured,  the 
company  knew  of  the  services  of  the  plaintiff  in  raising  the  bonus." 

Under  the  statute,  the  corporation  came  into  existence  when  its  articles 
of  incorporation  were  filed  in  the  oAce  of  Secretary  of  State.  Rev.  Stats., 
arts.  4104,  4105.  Although  the  trial  court  found  that  the  services  for 
which  plaintiff  sued  were  rendered  in  part  before  and  in  part  after  the 
filing  of  the  articles,  their  value  was  assessed  as  an  entirety  at  $500,  and 
judgment  was  rendered  for  the  whole  amount.  In  this  there  was  error. 
We  are  of  opinion,  that  under  the  circumstances  of  this  case,  as  shown  by 
the  evidence,  the  defendant  corporation  can  not  be  held  liable  to  the 
plaintiff  for  any  services  rendered  by  him  before  it  was  brought  into  legal 
existence. 

Upon  the  question  as  to  the  liability  of  a  corporation  growing  out  of 
contracts  made  on  its  behalf  by  its  promoters,  there  is  considerable  diver- 
sity and  some  conflict  of  opinion.  But  there  are  some  propositions  affect- 
ing this  question  upon  which  the  authorities  seem  to  be  in  substantial 
accord.  A  promoter,  though  he  purport  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  can  not  be  treated  as  agent,  because  the 
nominal  principal  is  not  then  in  existence;  and  hence  when  there  is  noth- 
ing more  than  a  contract  by  a  promoter,  in  which  he  undertakes  to  bind 
the  future  corporation,  it  is  generally  conceded  that  it  can  not  be  en- 
forced. Kelner  v.  Baxter,  L.  R.,  2  Com.  PL,  174;  Melhado  v.  Railway, 
L.R.,9  Com.  PI.,  503. 
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The  promoters  themselves  are  liable  upon  the  contract,  unless  the  per- 
son with  whom  they  engage  agrees  to  look  to  some  other  fnnd  for  pay- 
ment    Kerridge  v.  Hesse,  9  Carr.  <k  P, ,  200. 

The  statute,  however,  which  authorizes  the  incorporation  may  provide 
that  the  corporation,  when  formed,  shall  pay  the  necessary  expenses  of 
promoting  the  scheme;  in  such  a  case,  though  the  right  of  action  is  de- 
pendent upon  the  contract,  the  liability  is  created  by  the  statute.  Re 
Rotherham,  etc.,  Co.,  L.  T.  Rep.,  N.  S.,  217. 

It  is  now  held  in  England,  that  although  the  articles  of  association  bind 
the  company  to  pay  the  expenses  of  its  promotion,  a  third  party  can  not 
avail  himself  of  such  a  provision  so  as  to  maintain  an  action  against  the 
company.  Re  Rotherham,  etc.,  Co.,  supra;  Eley  v.  Assurance  Co.,  34  L. 
T.  Rep.,  N.  S.,  190. 

It  is  also  generally  held,  that  contracts  by  promoters  made  on  behalf 
of  the  corporation,  within  the  scope  of  its  general  authority,  may  be 
adopted  by  the  latter  after  its  organization.  Some  of  the  courts  say  they 
may  be  ratified;  but  ratification  presupposes  a  principal  existing  at  the 
time  of  the  agent's  action,  and  it  seems  to  us,  therefore,  that  the  term  is 
not  applicable  in  its  technical  sense.  McArthur  v.  Printing  Co.,  51  N. 
W.  Rep.,  215;  Spiller  v.  Paris  Skating  Rink  Co.,  7  Ch.  Div.,  368. 

With  the  exception  of  the  law  courts  of  England,  the  rule  is  also  very 
generally  recognized,  that  if  a' contract  be  made  on  behalf  of  a  corpora- 
tion by  its  promoters,  and  the  corporation,  after  its  organization,  with  a 
knowledge  of  the  facts,  accept  its  benefits,  it  must  take  it  with  its  bur- 
,  dens;  and  if  the  other  party  has  performed  the  stipulation  binding  upon 
him,  it  may  be  enforced  as  against  the  corporation.  Spiller  v.  Rink  Co., 
'  supra;  Loucke  v.  Warehousing  Co.,  6  Ch.,  67. 

But  as  to  the  application  of  the  rule  last  announced,  the  courts  differ 
in  opinion.  A  leading  case  upon  this  subject  is  Edwards  v.  Grand  Junc- 
tion Railway  Company,  1  Milne  <fe  Cr.,  650.  There  the  promoters  of  the 
railway  company  had  entered  into  a  contract  with  the  trustees  of  a  turn- 
pike company,  in  which  the  latter  agreed  to  withdraw  their  opposition 
to  an  act  of  Parliament  for  the  incorporation  of  the  railway  company,  in 
consideration  of  an  agreement  by  the  promoters  to  insert  certain  clauses 
in  the  act  as  to  the  nature  of  the  necessary  constructions  at  the  crossing 
of  the  railway  and  the  turnpike  road,  and  the  opposition  was  with- 
drawn, but  the  clauses  were  not  inserted;  and  it  was  held,  that  the 
railway  company  should  be  enjoined  from  constructing  the  crossing  in  a 
manner  different  from  tliat  specified  in  the  clauses  which  had  been  agreed 
upon  and  had  been  omitted.  The  correctness  of  the  ruling  in  this  case 
was  seriously  questioned  in  the  House  of  Lords  in  Preston  v.  Railway,  5 
House  of  Lords,  605,  and  in  Caledonian  Railway  Company  v.  Helens- 
burgh, 2  McQuean,  391.  Same  case,  2  Jur.,  N.  S.,  695.  We  presume 
the  doubt  as  to  this  case  arises  from  the  fact  that  the  only  benefit  accepted 
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by  the  defendant  company  was  the  exercise  of  the  powers  conferred  upon 
it  by  the  act  of  Parliament. 

When  the  promotei-s  of  a  railway  company  haye  agreed  with  a  landed 
proprietor  tbrongh  whose  estates  the  road  is  projected  to  run,  to  take  the 
requisite  quantity  of  his  land  at  a  stipulated  price,  and  after  the  corpor- 
ation is  formed  it  takes  the  land,  it  is  certainly  equitable  that  the  com- 
pany should  be  made  to  pay  the  agreed  compensation;  and  the  doctrine 
is  recognized  in  many  English  equity  cases.  Stanley  v.  Railway,  3  Milne 
&  Cr.,  778;  Gooday  v.  Colchester  Railway  Co.,  L.  R.,  15  Eq.,  596;  Pres- 
ton V.  Liverpool  Railway  Co.,  L.  R.,  7  Eq.,  124;  Edwards  v.  Grand  Junc- 
tion Railway  Co.,  1  Milne  &  Cr.,  650. 

The  same  rule  has  been  announced  also  in  many  American  cases.  Little 
Rock  Railway  Co.  v.  Perry,  37  Ark.,  164;  Paxton  Cattle  Co.  v.  Bank, 
21  Neb.,  621;  Grape  Sugar  Co.  v.  Small,  40  Md.,  395;  Bommer  v.  Man- 
ufacturing Co.,  81  N.  Y.,  468;  Battelle  v.  Pavement  Co.,  37  Minn.,  89; 
McArthur  v.  Printing  Co. ,  supra. 

Having  exercised  rights  and  enjoyed  benefits  secured  to  it  by  the  terms 
of  a  contract  made  by  its  promoters  in  its  behalf,  a  corporation  should  be 
held  estopped  to  deny  its  validity. 

Again,  when  the  promoters  of  a  corporation  have  made  a  contract  in 
its  behalf,  to  be  performed  after  it  is  organized,  it  may  be  deemed  a  con- 
tinuing offer  on  part  of  the  other  party  to  the  agreement,  unless  with- 
drawn by  him,  and  may  be  accepted  and  adopted  by  the  corporation  after 
such  organization;  and  the  exercise  of  any  right  inconsistent  with  the 
nonexistence  of  such  contract  might  be  deemed  conclusive  evidence  of  such 
adoption. 

But  there  are  some  cases  which  go  a  step  further.  Low  v.  Railway, 
45  New  Hampshire,  370,  was  a  case  of  a  Vermont  corporation  sued  in 
New  Hampshire  upon  a  contract  made  in  the  former  State.  After  a 
charter  had  been  granted,  but  before  an  organization  had  been  effected, 
a  public  meeting  was  held  to  promote  the  enterprise,  at  which,  it  is  to  be 
presumed  from  the  opinion,  the  corporators  were  present  or  were  repre- 
sented. A  proposition  was  made  that  the  plaintiff  should  be  employed 
and  paid  to  visit  various  towns  and  cities  to  interest  capital  in  the  pro- 
jected scheme,  and  to  solicit  and  procure  subscriptions.  The  plaintiff 
accepted  the  offer  and  performed  the  services,  and  it  was  held  that  the 
corporation  was  liable.  The  court  determined  that  the  question  of  lia- 
bility depended  upon  the  law  of  Vermont,  as  announced  in  the  case  of 
Hall  V.  Railway,  28  Vermont,  401.  But  they  were  also  inclined  strongly 
to  think,  that  upon  general  principles  the  company,  by  accepting  sub- 
scriptiops  which  were  procured  by  the  plaintiff,  bound  itself  to  pay  for 
his  services.  They  also  seem  to  recognize  the  doctrine,  that  after  a 
charter  has  been  granted  a  majority  of  the  corporators  have  the  power  to 
laake  contracts  necessary  to  perfect  the  organization,  which  may  be  bind- 
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ing  upon  the  company  when  formed.  But  they,  also  lay  stress  upon  the 
fact  that  the  charter  of  the  defendant  corporation  provided,  that ''  the 
expenses  of  all  surveys  and  examinations,  as  also  of  the  preliminary  sur- 
veys already  made  and  making,  and  ail  manner  of  incidental  expense 
relating  thereto,  shall  be  paid  by  said  corporation." 

In  Hall  V.  Railway,  supra,  a  corporator  was  held  entitled  to  recover 
for  necessary  services  in  organizing  the  company,  although  there  was  no 
express  promise  by  any  one  that  he  should  be  paid.  Unless  the  charter 
of  the  company  provided  for  the  payment  of  such  expenses,  this  decision 
we  think  is  unsupported  by  authority. 

It  is  generally  held,  that  in  the  absence  of  such  provision  in  the  act  of 
incorporation  in  case  of  a  special  charter,  or  in  the  general  law  or  in  the 
articles  of  incorporation  under  a  general  law,  no  implied  promise  can  be 
imputed  to  a  corporation  to  pay  for  the  services  of  a  corporator  or  pro- 
moter before  the  corporation  comes  into  existence.  A  contract  made  by 
promoters  may  be  adopted  by  a  corporation,  expressly  or  impliedly,  by 
exercising  rights  under  it;  but  otherwise  it  is  not  binding  upon  such  cor- 
poration. Kelner  v.  Baxter,  supra;  Melhado  v.  Railway,  supra;  Rail- 
way V.  Ketchum,  27  Conn.,  170;  Kerridge  v.  Hesse,  9  Carr.  <fe  P.,  200; 
Munson  v.  Railway,  103  N.  Y.,  58;  Morrison  v.  Mining  Co.,  62  Cal., 
806;  Gent  v.  Ins.  Co.,  107  III.,  652;  Railway  v.  Sage,  65  III.,  328; 
Western,  etc.,  Co.  v.  Cousley,  72  111.,  531;  Buffington  v.  Borden,  80 
Wis.,  635;  see  also,  Railway  v.  Helensburg,  2  McQuean  (H.  of  L.);  same 
case,  2  Jur.,  N.  S.,  695;  Teft  v.  Bank,  141  Pa.,  550. 

Now,  when  it  is  said  that  when  a  corporation  accepts  the  benefit  of  a 
contract  made  by  its  prompters,  it  takes  it  cum  onere,  it  is  important  to 
understand  distinctly  what  is  meant.  There  is,  so  far  as  this  matter  is 
concerned,  a  radical  difference  between  a  promise  made  on  behalf  of  the 
future  corporation  in  the  contract  itself,  the  benefits  of  which  the  cor- 
poration has  accepted,  and  the  promise  in  a  previous  contract  to  pay  for 
services  in  procuring  the  latter  to  be  made.  This  is  well  illustrated  by 
the  facts  of  the  present  case.  Here  a  proposition  was  made  on  behalf  of 
the  company,  by  its  promoters,  that  if  a  bonus  should  be  subscribed  and 
paid  to  it,  it  would  build  its  road  between  certain  points,  and  would  carry 
coal  at  a  certain  stipulated  rate.  By  accepting  the  bonus,  the  company 
became  bound  to  fulfill  the  stipulations  of  that  contract.  That  was  the 
burden  which  it  took  with  the  benefit  of  the  agreement.  But  it  also  ap- 
pears that  one  of  the  promoters  promised  the  plaintiff,  that  if  he  would 
assist  in  procuring  subscribers  to  the  bonus,  the  company  would  pay  him 
for  his  services.  This  was  no  part  of  the  contract  the  benefits  of  which 
were  taken  by  the  defendant. 

The  benefits  of  a  contract  are  the  advantages  which  result  to  either 
party  from  a  performance  by  the  other;  and  in  like  manner  its  burdens 
are  such  as  its  terms  impose.     A  more  accurate  manner  of  stating  the 
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nature  of  the  plaintiff's  demand  is  to  say,  that  the  defendant  has  accepted 
the  benefit  of  the  plaintiff's  services  and  should  pay  for  them.  It  is  true, 
in  one  sense,  that  the  company  has  had  the  benefit  of  plaintiff's  services, 
and  it  is  equally  true  that  it  would  have  had  that  benefit  if  the  services 
had  been  rendered  under  an  employment  by  the  subscribers  to  the  bonus; 
and  yet  in  the  latter  case  it  could  not  be  claimed  that  the  company  would 
be  liable  for  such  services,  unless  payment  for  them  by  the  company  were 
made  one  of  the  terms  of  the  contract  between  the  company  and  the  sub- 
scribers. 

In  Re  Rotherham,  etc..  Company,  50  Law  Times  Reports,  New  Series,  219, 
in  the  opinion  of  one  of  the  justices,  this  language  is  used:  "  It  is  said 
that  Mr.  Peace  has  an  equity  against  the  company,  because  the  company 
had  the  benefit  of  his  labor.  What  does  that  mean  ?  If  I  order  a  coat 
and  receive  it,  I  get  the  benefit  of  the  labor  of  the  cloth  manufacturer; 
but  does  any  one  dream  that  I  am  under  any  liability  to  him  ?  It  is  a 
mere  fallacy  to  say,  that  because  a  person  gets  the  benefit  of  work  done 
by  somebody  else,  he  is  liable  to  pay  the  peraon  who  did  the  work." 

There  is  more  doubt  as  to  the  plaintiff's  right  to  recover  for  his  legal 
services  in  advising  as  to  the  articles  of  incorporation  and  in  correcting 
and  preparing  this  paper.  Such  services  are  usually  necessary,  and  it 
would  seem  that  the  corporation  should  pay  for  them.  Such  payment  is 
frequently  provided  for  in  the  act  of  incorporation,  or  in  the  articles 
when  the  incorporation  is  effected  under  a  general  law.  When  such  is 
the  case,  persons  who  take  stock  in  the  company  are  chargeable  with  no- 
tice that  a  liability  for  this  purpose  has  already  been  created,  and  it  is 
proper  for  the  corporation  to  discharge  it.  But  in  the  absence  of  such 
provision  in  the  statute  or  in  the  articles,  it  may  be  unjust  to  sharehold- 
ers to  charge  the  corporation  with  liabilities  of  which  they  had  no  actual 
knowledge  at  the  time  they  accepted  the  shares.  We  therefore  hold, 
with  some  hesitation,  that  claims  for  the  necessary  expenses  of  the  organi- 
zation, under  our  statute,  should  not  be  excepted  from  the  general  rule 
applicable  to  contracts  made  before  the  corporation  has  come  into  legal 
existence. 

Applying  the  rules  we  have  announced  to  the  case  before  us,  it  is  ap- 
parent that  the  plaintiff  has  recoverea,  in  part  at  least,  for  services  for 
which  the  defendant  was  not  bound  to  pay.  He  made  his  contract  before 
the  company  had  a  legal  existence  as  a  corporation,  with  a  single  promo- 
ter; and  it  is  a  matter  of  no  moment  that  the  promoter  was  the  general 
manager  of  the  project  and  became  the  owner  of  the  majority  of  the 
stock  upon  its  organization.  There  were  other  stockholders.  The  law 
requires  that  there  should  be  ten  at  least.     Rev.  Stats.,  art.  4099. 

The  evidence  does  not  disclose  that  his  contract  with  Anderson  was 
actually  known  to  any  other  person ;  nor  do  we  see  any  other  circum- 
stance from  which  knowledge  should  necessarily  be  inferred.     Since  An- 
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derson  bad  no  power  to  bind  the  future  corporation,  but  could  bind 
himself,  the  inference  from  his  assisting  Anderson  would  be  that  he  was 
acting  gratuitously,  or  that  Anderson  had  agreed  to  pay  him. 

Anderson  was  interested  in  shifting  his  contract  upon  the  company; 
and  it  may  be  doubted  whether,  although  he  became  a  director,  notice  to 
him  could  be  deemed  notice  to  the  company.  The  Court  of  Civil  Ap- 
peals find,  however,  that  the  company  had  notice. 

Waiving  the  question  of  the  right  of  the  court  to  supplement  the  find- 
ing of  the  trial  judge  under  such  evidence,  and  the  further  question 
whether  there  be  any  evidence  to  support  this  conclusion,  it  follows  from 
what  we  have  already  said,  that  the  question  of  the  company's  knowledge 
does  not  affect  the  case.  The  plaintiff's  contract  with  Anderson,  though 
made  by  the  latter  on  behalf  of  the  company,  was  not  a  lien,  encumbrance, 
or  burden  upon  the  contract  between  the  subscribers  to  the  bonus  and 
the  defendant,  and  it  incurred  no  liability  on  the  former  contract  by  ac- 
cepting the  benefit  of  the  latter. 

The  evidence  was  sufficient  to  sustain  a  recovery  by  the  plaintiff  for 
the  value  of  his  services  rendered  after  the  corporation  was  created;  but 
the  court  below  failed  to  find  separately  the  reasonable  worth  of  such 
services.     Therefore  the  entire  judgment  must  be  reversed. 

We  deem  it  proper  to  say,  in  conclusion,  that  if  the  opinion  in  the  case 
of  McDonough  v.  Bank,  34  Texas,  309,  is  to  be  construed  as  holding 
that  merely  by  accepting  the  benefit  of  the  plaintiff's  labor,  the  defend- 
ant ratified  and  became  bound  under  the  promoter's  contract,  it  does  not 
meet  our  approval.  Whether  the  contract  in  tliat  case  was  one  which  the 
bank  had  the  power  to  ratify,  is  to  say  the  least  a  doubtful  question;  but 
it  is  one  that  does  not  concern  us  here,  and  upon  which  we  express  no 
opinion. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Appeals 
are  reversed  and  the  cause  remanded. 


Reversed  cmd  remanded. 


Delivered  January  22,  1894. 


R.  B.  Tebiplkman  v.  S.  E.  and  W.  S.  Gibbs. 
No.  77. 

Fact  Case— Loan— Reservation  or  Limitation. 
In  1885,  Templeman  entered  into  an  oral  agreement  with  the  wife  of  A. 
J.  Ward  by  which  he  delivered  to  her,  upon  her  farm  in  Texas.  239 
head  of  sheep,  which  were  put  with  172  head  of  sheep,  the  separate 
property  of  Mrs.  Ward,  in  a  common  flock.  Templeman  having  more 
sheep  than  Mrs.  Ward,  their  interests  were  equalized  by  the  care,  con- 
trol, and  keeping  of  the  sheep  by  her.  They  became  equal  owners  of 
the  flock,  each  owning  an  undivided  one-half  interest  thereof.    The 
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proceeds  of  the  wool  and  the  profits  were  to  be  equally  divided  be- 
tween the  parties.  The  sheep  remained  on  the  farm  and  were  in  the 
possession  of  A.  J.  Ward  for  more  than  two  years.  Templeman's  in- 
terest in  the  proceeds  of  the  wool  was  accounted  for  annually.  Sep- 
tember 2, 1891,  the  sheep  were  levied  upon  and  sold  as  the  property  of 

the  husband,  A.  J.  Ward.    Gibbs  &  Gibbs  were  the  purchasers 860 

In  contest  between  Templeman  and  the  purchasers.  Held:  1 .  The 
intention  was  to  malce  the  combined  flock  common  property  of  the  con- 
tracting parties,  and  that  each  should  share  equally  in  profits  resulting 
from  it.  The  contract  when  executed  made  the  combined  flock  com- 
mon property  of  Mrs.  Ward  and  Templeman,  and  made  them  tenants 
in  common 362 

2.  The  contract  did  not  show  a  loan  by  Templeman 361 

3.  From  such  a  contract  and  such  relation  no  reservation  or  limita- 
tion by  way  of  condition,  reversion,  remainder,  or  otherwise  could 
arise,  whether  these  words  be  used  in  a  technical  or  in  any  popular 
sense 363 

4.  The  increase  and  profits  of  Mrs.  Ward^s  share  became  subject  to 
debts  of  the  husband,  as  community  property 363 

2.  Loan— Statute  Construed. 

The  transaction  referred  to  in  article  2468,  Revised  Statutes,  as  a  loan, 
is  evidently  one  in  which  the  owner  places  some  specific  thing  in  the 
hands  of  a  borrower  to  be  used  by  him  without  compensation,  but  at 
some  future  time  to  be  returned 361 

3.  Same— Reservation  or  Limitation. 

Both  these  words  ''reservation  or  limitation,''  as  used  in  article  2468, 
Revised  Statutes,  imply  a  divestiture  of  title,  partial  or  entire,  of  the 
person  who  creates  the  reservation  or  imposes  the  limitation.  The 
words  are  more  frequently  defined  in  their  relation  to  real  property, 
or  some  right  growing  out  of  it,  yet  the  same  meaning  may  be  given 
them  when  used  in  relation  to  goods  and  chattels 362 

4.  Same. 

As  used  in  the  statute,  article  2468,  the  word  reservation  necessarily  ap- 
plies to  the  real  or  pretended  right  or  interest  of  the  owner  out  of 
possession;  while  the  word  limitation  must  apply  to  the  restriction, 
real  or  pretended,  on  the  right  of  the  person  in  possession  to  the  prop- 
erty or  its  use 362 

Certified  Questions  from  CJourt  of  Civil  Appeals  for  First  District, 
in  an  appeal  from  Walker  County. 

McKinney  &  Hill  and  H.  H.  Boone^  for  Templeman.  — 1»  The  facts  do 
not  show  a  loan  of  the  sheep  to  A.  J.  Ward,  or  that  they  were  placed  in 
his  possession  with  any  reservation  or  limitation  pretended  to  have  been 
made  of  their  use  by  way  of  condition,  reversion,  remainder,  or  otherwise. 

2.  The  facts  show  that  they  were  placed  in  the  possession  of  Mrs.  Ward 
on  her  separate  land,  to  be  united  with  a  flock  of  sheep,  her  own  separate 
property,  for  the  joint  use  of  Mrs.  Ward,  in  her  own  separate  right,  and 
appellant  Templeman,  and  so  remained  until  the  death  of  Mrs.  Ward  in 
September,  1890;  and  that  until  her  death  A.  J.  Ward's  possession  was 
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only  such  as  the  husband  has  of  the  separate  property  of  the  wife,  and 
raised  no  presumption  of  ownership  by  him.  Rev.  Stats.,  art.  2468; 
Moore  v.  Aldrich,  25  Texas  Supp.,  276;  Gamble  v.  Dabney,  20  Texas,  69. 

Campbell  &  Bell  and  Hwme  &  Kleberg^  for  Gibbs  <fe  Gibbs.  — The  facta 
showed  that  the  sheep  were  subject  to  the  debt  of  A.  J.  Ward.  Sayles' 
Civ.  Stats.,  art.  2468;  Bank  v.  Tufts,  63  Texas,  116;  Rev.  Stats.,  art. 
3190a;  Sinker,  Davis  <fe  Co.  v.  Comparet,  62  Texas,  475;  Grumbles  v. 
Sneed,  22  Texas,  578;  Lott  v.  Bertrand,  26  Texas,  663;  Arnold  v.  Beene^ 
80  Texas,  15;  Neale  v.  Sears,  81  Texas,  115;  Gay  v.  Hardeman,  31  Texas» 
252. 

STAYTON,  Chief  Justice. — The  statement  and  questions  arising 
thereon  certified  by  the  Court  of  Civil  Appeals  are  as  follows: 

^^  In  the  fall  of  1885  the  appellant  entered  into  an  oral  agreement  with 
Mrs.  M.  J.  Ward,  the  wife  of  A.  J.  Ward,  by  which  he  delivered  to  her, 
upon  her  farm  in  Walker  County,  239  head  of  sheep,  which  were  put 
with  172  head  of  sheep,  the  separate  property  of  said  M.  J.  Ward,  in  a 
common  flock;  and  appellant  having  more  sheep  than  Mrs.  Ward,  their 
interests  were  equalized  by  the  care,  control,  and  keeping  of  the  sheep 
by  Mrs.  Wai*d,  and  they  became  equal  owners  of  the  flock,  each  owning 
an  undivided  one-half  interest  thereof,  and  the  proceeds  of  the  wool  and 
the  profits  were  to  be  equally  divided  between  the  parties.  Said  sheep 
remained  on  said  farm,  and  were  in  possession  of  A.  J.  Ward,  for  more 
than  two  yeai'S.  Templeman's  interest  in  the  proceeds  of  the  wool  was 
accounted  for  annually. 

<<  On  September  2, 1891,  appellee  caused  said  sheep  to  be  levied  on  and 
sold  as  the  property  of  A.  J.  Ward,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  favor  of  Sanford  Gibbs,  the  testator  of  the  appellee 
S.  E.  Gibbs,  against  the  said  A.  J.  Ward,  and  appellant  has  sued  to  re- 
cover damages  for  such  seizure  and  sale." 

Questions. — "  1.  Was  there  such  a  reservation  of  use  or  property  in 
said  sheep  as  to  require  the  agreement  with  regard  to  their  possession  to 
be  made  in  writing  and  recorded,  as  provided  by  article  2468  of  the  Re- 
vised Statutes  ? 

"  2.    Does  the  transaction  come  within  the  statute  of  frauds  ?" 

The  statute  first  referred  to  provides:  "  Where  any  loan  of  goods  or 
chattels  shall  be  pretended  to  have  been  made  to  any  person  with  whom, 
or  those  claiming  under  him,  possession  shall  have  remained  for  the  space- 
of  two  years  without  demand  made  and  pursued  by  due  process  of  law  on 
the  part  of  the  pretended  lender;  or  when  any  reservation  or  limitation 
shall  be  pretended  to  have  been  made  of  a  use  of  property,  by  way  of 
condition,  reversion,  remainder  or  otherwise  in  goods  and  chattels,  the 
possession  whereof  shall  have  remained  in  another  as  aforesaid,  the  same 
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shall  be  taken,  as  to  the  creditors  and  purchasers  of  the  persons  aforesaid 
so  remaining  in  possession,  to  be  fraudulent  within  this  chapter,  and  that 
the  absolute  property  is  with  the  possession,  unless  such  loan,  reserva- 
tion, or  limitation  of  use  of  property  were  declared  by  will,  or  by  deed  or 
other  instrument  in  writing,  duly  acknowledged,  or  proved  and  re- 
corded." 

The  transaction  referred  to  in  this  statute  as  a  *'  loan  "  is  evidently  one 
in  which  the  owner  places  some  specific  thing  in  the  hands  of  a  borrower, 
to  be  used  by  him  without  compensation,  but  at  some  future  time  to  be 
returned;  and  it  is  clear  that  the  transaction  stated  was  not  a  loan,  either 
real  or  pretended,  for  it  was  not  contemplated  that  the  specific  property 
should  be  returned,  nor  that  the  use  of  it  should  be  gratuitous. 

The  intention  was  to  make  the  combined  flock  common  property  of  the 
contracting  parties,  and  that  each  should  share  equally  in  profits  resulting 
from  it. 

The  statute  refeiTcd  to  was  the  same,  except  as  to  the  period  possession 
should  continue,  as  a  statute  enacted  in  Virginia  as  early  as  1785;  and  the 
courts  of  that  State  have  limited  the  operation,  as  was  proper,  of  the  first 
clause  to  cases  of  loans. 

It  was  held  that  the  possession  of  slaves  for  the  time  prescribed  by  the 
statute  did  not  render  them  subject  to  seizure  and  sale  for  debt  of  the 
possessor,  who  was  a  bailee  for  hire.     McEenzie  v.  Macon,  5  Gratt.,  379. 

The  second  clause  of  the  statute  seems  to  have  received  but  little  con* 
sideration  from  the  courts  of  Virginia  or  of  the  other  States  that  have 
adopted  that  statute,  and  it  must  be  construed  without  the  aid  of  deci- 
sions of  such  courts,  in  view  of  the  words  of  the  statute  and  of  the  gen- 
eral purpose  for  which  it  seems  to  have  been  enacted. 

It  was  not  the  purpose  of  the  Legislature  to  make  goods  or  chattels 
owned  by  one  person  subject  to  seizure  and  sale  for  the  debt  of  another 
in  all  cases  in  which  the  owner  might  permit  them  to  remain  for  the  pre- 
scribed period  in  the  possession  of  the  person  indebted,  without  written 
evidence,  recorded,  of  the  right  of  the  real  owner. 

The  purpose  was  to  render  them  so  subject  only  when  they  were  so 
possessed  under  the  circumstances  pointed  out  in  the  statute. 

When  held  as  a  loan  was  one  of  the  instances,  and  when  possessed  sub- 
ject to  a  reservation  or  limitation  of  a  use  of  the  property  were  the 
others. 

The  property  in  question  was  not  held  as  a  loan.  Was  it  held,  under 
the  statement,  subject  to  a  reservation  or  limitation,  made  or  pretended 
to  have  been  made,  of  a  use  of  the  property  ? 

If  the  words  *' reservation"  and  *' limitation"  be  used  in  their  ordi- 
nary sense  when  found  in  such  a  connection,  it  is  evident  that  the  state- 
ment shows  neither  a  reservation  or  limitation  of  property  or  use  of 
property. 
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Both  words  imply  a  divestiture  of  title,  partial  or  entire,  of  the  person 
who  creates  the  reservation  or  imposes  the  limitation.  The  words  are 
most  frequently  defined  in  their  relation  to  real  property,  or  some  right 
growing  out  of  it,  and  they  are  seldom  used  in  regard  to  goods  or  chat- 
tels; but  so  far  as  they  can  be  applied  to  personal  property,  no  reason  is 
seen  wh^'  the  same  meaning  should  not  be  given  to  them  as  is  when  they 
are  used  in  relation  to  realty. 

**  By  a  reservation  a  new  right  is  created  in  the  thing  granted,  which 
did  not  previously  exist,  and  is  reserved  to  the  grantor.  Of  reserva^ 
tions,  rights  of  way  or  rent  are  common  illustrations.  By  the  deed  the 
whole  estate  is  deemed  to  pass  to  the  grantee,  who  then  conveys  to  the 
original  grantor  the  new  right  or  estate  created  by  the  reservation,  which 
is  thus  an  implied  grant."  Perkins  v.  Stockwell,  131  Mass.,  530;  Kister 
V.  Reeser,  98  Pa.  St.,  5;  2  Blacks.,  299;  4  Kent,  468;  3  Washb.,  470. 

Words  in  a  deed  restricting  duration  of  an  estate  created  by  it  are  said 
to  impose  a  ''  limitation,"  which  may  be  conditional  or  collateral. 

If  the  conveyance  gives  an  interest  for  a  prescribed  period,  but  makes 
the  right  to  possess  or  enjoy  the  thing  conveyed  to  depend  upon  some 
collateral  event,  then  the  limitation  is  said  to  be  collateral;  but  if  the 
estate  is  expressly  so  restricted  by  the  instrument  creating  it  that  it  can 
not  endure  after  the  happening  of  the  contingency  upon  which  the  estate 
or  interest,  by  the  terms  of  the  instrument,  is  to  cease,  then  the  limita- 
tion is  said  to  be  conditional. 

As  used  in  the  statute,  the  word  '^  reservation  "  necessarily  applies  to 
the  real  or  pretended  right  or  interest  of  the  owner  out  of  possession; 
while  the  word  ''limitation"  must  apply  to  the  restriction, real  or  pre- 
tended, on  the  right  of  the  person  in  possession  to  the  property  or  its  use. 

Under  the  facts  existing  in  Bank  v.  Tufts,  63  Texas,  116,  and  Sinker, 
Davis  &  Co.  V.  Comparet,  62  Texas,  475,  it  was  held  that  the  statute  ap- 
plied. 

These,  however,  were  cases  of  conditional  sales,  in  which  the  property 
was  placed  in  possession  of  vendees  to  use  as  their  own,  and  of  which 
they  were  to  become  owners  if  they  paid  the  purchase  money  in  accord- 
ance with  the  contract  of  sale. 

In  such  cases  the  buyer  acquires  an  interest,  defeasible  though  it  be, 
and  the  seller's  right  to  repossess  depends  on  a  condition. 

By  recent  statute  such  transactions  are  declared  to  be  chattel  mort- 
gages, and  subjected  to  the  same  rules  and  requirements  in  order  to  pro- 
tect the  sellers  against  creditors  of  and  bona  fide  purchasers  from  the 
buyers.     Sayles'  Civ.  Stats.,  art.  3190a. 

The  contract  shown  by  the  statement  made  the  combined  flock  the  oom- 
mon  property  of  Mrs.  Ward  and  Templeman,  and  constituted  them  ten- 
ants in  common. 

From  such  a  contract  and  such  relation  no  '*  reservation  "  or  **  limita- 
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tion,"  bj  way  of  condition,  reversion,  remainder,  or  otherwise,  could 
arise,  whether  these  words  be  used  in  a  technical  or  in  any  popular  sense. 

No  reservation  or  limitation  of  the  use  of  the  property  existing,  the 
statute  has  no  application,  and  courts  have  no  right  or  power  to  apply  it 
to  a  state  of  facts  not  contemplated. 

Increase  of  the  common  flock  would  be  held  by  Mrs.  Ward  and  her 
husband  i^nd  Templeman  as  tenants  in  common;  but  the  community  in- 
terest therein  held  by  the  former  would  be  subject  to  the  payment  of  the 
debts  of  the  husband,  as  would  be  other  community  property. 

The  transaction  stated  does  not  come  within  the  statute  of  frauds. 

Delivered  January  25,  1894. 


Thb  Texas  A  Pacific  Railway  Cobcpany  v.  Calvin  Ranby. 

No.  82. 

1.  Witness—Party  can  not  Prove  Good  Character  of  Witness 

Unless  it  is  Attacked. 
Contradiction  between  witnesses  in  their  testimony  given  upon  the  trial 
of  a  cause  does  not  authorize  the  introduction  of  testimony  to  sustain 
the  contradicted  witness  by  proof  of  general  good  character  for  truth 
and  veracity.  The  witness  must  be  attacked  before  corroboration  by 
evidence  of  good  character 366 

2.  Attack  Upon  Witness. 

The  defendant,  on  cross-examination  of  the  plaintiff,  called  out  matter 
irrelevant  to  the  issues  being  tried,  as  to  who  dressed  the  plaintiff's 
injured  arm,  and  proceeded  to  make  an  issue  whetlier  plaintiff  or  the 
doctor  had  written  the  receipt  for  pay  for  the  service.  This  consti- 
tuted an  attack  upon  the  character  of  the  plaintiff  for  truth,  as  well  as 
for  honesty,  and  the  evidence  tended  to  impeach  his  character  for 
truth.    In  such  case  it  was  competent  to  allow  supporting  testimony 

of  good  character 367 

8.  Assiiniment  of  Error—Sufficient  Evidence. 

An  assignment  of  error  that  there  was  no  evidence  to  support  the  ver- 
dict does  not  question  the  suflaclency  of  the  evidence,  but  only  whether 
there  is  any  such  testimony.  That  the  court  on  appeal  would  reach 
another  conclusion  is  not  ground  for  setting  the  verdict  aside 367 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Parker  County. 

Justice  Stephens,  being  disqualified,  did  not  sit  in  the  case  in  Court 
of  Civil  Appeals. 

B.  O.  Bidwell,  for  plaintiff  in  error. — 1.  The  court  erred  in  overruling 
defendant's  objection  to  evidence  offered  by  plaintiff,  showing  his  repu- 
tation for  truth  and  veracity  to  be  good,  when  no  attack  had  been  made 


S   3Sll 


Digitized  by  VjOOQIC 


364  Texas  Supreme  Court  Reports.  [Jannaryy, 

on  it  by  defendant.  1  Greenl.  on  Ev.,  sec.  469;  1  Whart.  on  Ev.,  sec. 
569;  78  Mo.,  327;  79  Mo.,  118. 

2.  The  assignment  of  errors  discussed  at  close  of  opinion  is  here  given, 
with  proposition:  '^The  court  erred  in  not  granting  defendant  a  new* 
trial,  because  there  is  no  evidence  to  support  the  verdict,  and  it  could 
not  have  been  rendered  by  an  impartial  jury,  which  is  one  of  the  grounds 
for  a  new  trial  in  defendant's  motion  therefor." 

Before  plaintiff  can  recover  in  this  case  he  must  establish  by  proof  negli* 
gence  of  the  defendant,  which  directly  and  proximately  contributed  to 
his  injury.  The  evidence  should  disclose  the  negligence  or  facts  from 
which  it  can  reasonably  be  infeiTcd,  and  the  injury  must  be  the  natural 
and  probable  result  of  the  negligence  complained  of. 

Lanham  &  Stephens,  for  defendant  in  error. — An  attack  by  appel- 
lant was  made  on  the  character  of  appellee  for  truth,  by  the  proof,  or 
attempted  proof,  of  particularly  discrediting  facts  and  circumstances, 
appellee  being  in  the  situation  of  a  stranger  testifying  to  isolated  facts^ 
and  therefore  the  court  did  not  err  in  allowing  testimony  by  cross-ex- 
amination of  appellant's  witness  to  sustain  the  character  for  truth  of  ap- 
pellee. Whatever  fairly  puts  character  for  truth  in  issue,  even  indirectly, 
is  sufficient.  Burrell  v.  The  State,  18  Texas,  780;  George  v.  Pilcher,  28- 
Gratt.,  811-819,  and  cases  there  cited;  Law  of  Ev.,  sec.  228;  1  Whart. 
on  Ev.,  sec.  569,  and  cases  cited. 

There  is  no  assignment  of  error  presented  to  this  court  by  appellant 
which  will  authorize  a  review  of  the  evidence  to  determine  whether  it  is 
sufficient  to  support  the  verdict.  This  objection  is  urged  above  to  the 
assignment  that  there  is  no  evidence  to  support  the  verdict. 

BROWN,  Associate  Justice. — Calvin  Raney  recovered,  in  the  District 
Court  of  Parker  County,  a  judgment  against  the  Texas  <fe  Pacific  Railway 
Company  for  injuries  alleged  to  have  been  inflicted  upon  him  through 
the  negligence  of  defendant  while  he  was  in  its  employ  as  section  fore- 
man. The  railway  company  appealed,  and  the  judgment  was  affirmed  by 
the  Court  of  Civil  Appeals. 

The  first  assignment  of  error  presented  for  our  consideration  is  as  fol- 
lows: **  The  court  erred  in  overruling  defendant's  objection  to  evidence 
offered  by  plaintiff  showing  his  reputation  for  truth  and  veracity  to  be 
good,  when  no  attack  had  been  made  on  it  by  defendant" 

Counsel  for  defendant  in  error  object  to  the  consideration  of  the  as- 
signment by  this  court,  because  the  bill  of  exceptions  does  not  show  that 
the  character  of  the  witness  had  not  been  attacked.  We  are  referred  to 
the  case  of  Hardin  v.  Sparks,  70  Texas,  432,  488.  In  the  case  cited  the 
question  was  as  to  whether  the  witness  was  qualified  to  testify  as  an  ex» 
pert,  and  involved  the  production  of  evidence  to  the  court,  and  not  U> 
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the  jnry.  Such  evidence  need  not  necessarily  be  in  the  statement  of  facts. 
The  court  held,  that  it  would  presume  that  the  judge  of  the  trial  court 
had  done  his  duty,  and  unless  the  bill  of  exceptions  or  some  paper  in  the 
case  showed  to  the  contrary,  the  question  would  not  be  considered.  In 
this  case  the  evidence  impeaching  the  character  of  the  witness  for  truth 
and  veracity,  if  given,  was  addressed  to  the  jur}',  and  should  be  in  the 
statement  of  facts.  This  court  will  look  to  the  statement  of  facts  to  as- 
certain whether  the  exception  was  well  taken  or  not.  The  bill  of  excep- 
tions is  sufficient. 

The  defendant  took  the  deposition  of  Frank  Young,  and  the  plaintiff 
filed  the  following  cross-interrogatory  to  Young:  '*Are  you  or  not  ac- 
quainted with  the  character  of  the  plaintiff  in  the  community  in  which  he 
lived  when  you  knew  him,  for  truth  and  veracity  ?  If  you  say  you  are 
acquainted  with  it,  then  please  state  whether  it  is  good  or  bad."  To 
which  question  the  witness  answered,  '*  Yes;  it  is  good."  After  the  de- 
fendant had  closed  its  testimony,  the  plaintiff  offered  to  read  to  the  jury 
the  foregoing  question;  to  which  the  defendant  objected,  for  the  reason 
as  stated  in  the  first  assignment  copied  above.  The  objection  was  over- 
ruled, and  the  question  and  answer  read  to  the  jury. 

Plaintiff  lived  in  Eastland  County,  the  trial  being  had  in  Parker  County. 
Plaintiff  introduced  no  witness  to  prove  the  facts  upon  which  he  sought 
to  recover  except  himself,  stating  that  no  one  was  present  except  two 
Mexicans,  who  could  not  speak  English,  and  whom  he  could  not  find. 
He  was  contradicted  by  a  number  of  witnesses  as  to  facts  about  which  he 
testified,  and  defendant  cross-examined  him  rigidly,  drawing  out,  among 
other  things,  the  statement  that  his  arm  had  been  dressed  by  a  Dr.  Mc- 
Reynolds,  to  whom  he  paid  $5  and  took  his  receipt,  which  was  produced 
in  court.  The  defendant  offered  the  receipt  in  evidence  in  connection 
with  the  bond  for  cost,  which  the  plaintiff  had  signed,  for  the  purpose  of 
enabling  the  jury,  by  comparison  of  the  writing,  to  determine  whether  or 
not  the  plaintiff  did  not  write  the  receipt  himself. 

Contradiction  between  witnesses  in  their  testimony  given  upon  the  trial 
of  a  cause  does  not  authorize  the  introduction  of  testimony  to  sustain 
the  contradicted  witness  by  proof  of  general  character  for  truth  and 
veracity.  1  Whart.  on  Ev.,  sec.  569;  1  Greenl.  on  Ev.,  sec.  469;  Bishop 
of  Durham  v.  Beaumont,  1  Campb.,  207;  Leonori  v.  Bishop,  4  Duer,  420; 
Russell  V.  Coffin,  8  Pick.,  153;  Stark  v.  The  People,  5  Denio,  30;  Pruitt 
V.  Cox,  21  Ind.,  16;  Fitzgerald  v.  Goff,  99  Ind.,  33;  Tendens  v.  Schumer, 
112  HI.,  267;  Railway  v.  Williams,  54  Ala.,  172;  Wertz  v.  May,  21  Pa. 
St.,  279;  Atwood  v.  Dearborn,  1  All.,  483. 

It  is  held  by  the  following  cases,  that  the  fact  that  a  witness  is  contra- 
dicted by  witnesses. for  the  opposite  party  authorizes  the  introduction  of 
other  witnesses  to  sustain  the  character  for  truth  of  the  witness  whose 
testimony  is  so  contradicted:     Isler  v.  Dewey,  7  N.  C,  14;  Merriam  v. 
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Railway,  20  Conn.,  354;  Davis  v.  The  State,  38  Md.,  15;  George  v. 
Pilcher,  28  Gratt.,  311;  Newton  v.  Jackson,  23  Ala.,  335. 

Some  of  the  cases  cited  couple  with  it  the  farther  proposition,  that  the 
witness  must  be  a  stranger  in  the  place  where  the  trial  is  had.  In  the 
case  of  Davis  v.  The  State,  38  Maryland,  supra,  two  of  the  judges  dis- 
sent, and  deny  that  the  rule  adopted  by  the  court  is  the  con-ect  one,  citing 
Vernon  v.  Tucker,  30  Maryland. 

In  the  case  of  Merriam  v.  Hartford  Railway  Company,  supra,  the  court 
state  the  rule  announced  here  as  the  general  rule;  but  also  say,  that  the 
court  of  that  State  has  adopted  an  exception,  to  the  efifect  that  when  a 
witness  is  a  sti*anger  and  Is  contradicted,  his  testimony  may  be  sustained 
by  proof  of  his  character  for  truth. 

The  fact  that  a  witness  is  a  stranger  or  well  known  will  not  influence 
the  determination  of  the  right  to  support  his  evidence  when  impeached 
or  attempted  to  be  impeached.  Every  witness  is  presumed  to  be  truth- 
ful until  the  contrary  is  proved.  Contrary  to  all  rules  on  the  question, 
the  doctrine  invoked  in  this  case  would  allow  a  party  to  make  an  issue 
on  his  own  witness*  character,  and  proceed  to  defend  it  before  it  has 
been  assailed. 

In  Mobile  Railway  Company  v.  Williams,  54  Alabama,  supra,  speaking 
upon  the  question,  the  court  said:  "Such  conflicts  often  arise  in  the 
course  of  trials  before  juries,  and  must  be  settled  by  a  careful  considera- 
tion of  the  evidence  of  each  witness — the  consistency  of  his  testimony, 
his  general  demeanor,  and  the  interest  or  feeling  he  may  "have  involved. 
They  furnish  no  ground  for  admitting  evidence  as  to  character;  if  they 
did,  trials  would  be  indefinitely  prolonged,  and  the  real  issues  on  which 
the  jury  should  pass  embarrassed  and  lost  sight  of  in  the  consideration  of 
mere  collateral  matter." 

This  statement  is  clear  and  to  the  point.  It  puts  the  matter  in  its  true 
light,  with  the  evil  consequences  to  flow  from  such  a  departure  from  the 
well  established  rules  of  the  law.  If  plaintiff  had  the  right  to  sustain 
himself  because  he  was  contradicted,  so  had  the  defendant  the  right,  in 
the  same  manner,  to  sustain  the  character  of  each  witness  that  plaintiff 
contradicted.  If  his  being  a  stranger  controls  in  the  matter,  then  defend- 
ant could  have  introduced  evidence  as  to  the  character  of  the  witnesses 
whose  depositions  it  took,  and  thus  the  case  would  have  been  converted 
into  one  of  investigation  of  character,  with  as  many  issues  as  there  were 
witnesses. 

In  Vernon  v.  Tucker,  30  Maryland,  462,  the  court  announces  this  rule: 
"  Where  the  character  of  the  witness  is  impeached  by  matter  brought  out 
on  the  cross-examination,  or  by  evidence  aliunde  as  to  character,  the 
witness  may  be  sustained  by  evidence  of  good  character;  but  it  must  in 
either  case  amount  to  an  impeachment  of  the  character  of  the  witness  for 
truth." 
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It  is  strange  that  the  same  judge  should  have  delivered  the  opinion  in 
this  case  and  in  Davis  v.  The  State,  but  it  is  a  fact,  and  in  that  State 
would  be  considered  overruled.  We  cite  it  for  the  sound  doctrine  an- 
nounced.    It  is  a  concise  statement  of  a  correct  rule  of  evidence. 

Under  the  rule  above  stated,  we  hold,  that  when  the  defendant  called 
out  on  cross-examination  of  the  plaintiff  matter  irrelevant  to  the  issues 
being  tried — that  is,  as  to  who  dressed  his  arm — and  then  proceeded  to 
make  an  issue  as  to  whether  or  not  the  plaintiff  did  not  write  the  receipt 
that  he  claimed  to  have  been  written  by  McReynolds,  defendant  made  an 
attack  upon  the  character  of  plaintiff  for  truth  as  well  as  for  honesty,  and 
the  evidence  was  intended  to  impeach  his  character  for  truth.  Under 
this  evidence  the  court  did  not  err  in  admitting  the  sustaining  evidence 
as  to  plaintiff's  character,  and  the  Court  of  Civil  Appeals  did  not  err  in 
refusing  to  sustain  the  assignment  of  error. 

We  do  not  understand  the  case  of  Phillips  v.  The  State,  19  Texas  Crimi- 
nal Appeals,  158,  as  holding  contrary  to  the  ruling  herein.  It  is  true, 
that  in  that  case  it  is  said  that  the  witness  was  a  stranger;  but  it  is  said 
that  the  State  impeached  the  witness  on  cross-examination,  and  we  sup- 
pose that  it  amounted  to  an  attack  upon  his  character  for  truth  and 
veracity. 

We  have  carefully  examined  the  assignments  of  error  by  which  plaintiff 
in  error  complains  of  the  refusal  to  give  instructions  asked  by  it  and  of 
instructions  given  by  the  court;  we  find  no  substantial  error  in  the  charge 
given,  which  presented  to  the  jury  the  issues  of  the  case  arising  upon  the 
evidence  in  a  clear  manner;  nor  was  there  error  in  refusing  those  requested. 

The  last  assignment,  which  asserts  that  there  was  no  evidence  before  the 
jury  upon  which  the  verdict  could  be  based,  does  not  call  upon  us  to  de- 
cide whether  or  not  the  evidence  is  sufficient  to  sustain  the  verdict  of  the 
jury ;  but  this  court  is  confined  to  the  question,  was  there  any  evidence  from 
which  the  verdict  might  have  been  arrived  at  f  We  can  not  say  that  there 
was  no  evidence  sufiScient  to  submit  to  the  jury  the  question  of  negligence 
on  the  part  of  the  defendant.  If  there  is  error  in  this  particular,  it  is  not 
of  a  character  that  this  court  can  revise. 

We  feel  constrained  to  say,  however,  that  we  could  not  have  reached 
the  same  conclusion  arrived  at  by  the  jury,  based  upon  the  improbable 
story  of  the  plaintiff  as  to  the  manner  in  which  the  injury  occurred. 

There  being  no  error  in  the  judgment  of  the  District  Court  and  Court 
of  Civil  Appeals,  it  is  ordered  that  the  judgments  of  said  courts  be  aflSrmed. 

Delivered  January  29,  1894. 
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The  Western  Union  Telegrjlph  Company  v.  Ella  Nebl  et  ax. 

No.  80. 

Duty  of  Telegrraph  Oompcuiy— Offloe  Hoars. 

A  telegram  was  sent  from  Yoakum  to  Cuero,  Texas,  July  29, 1891,  at  4 
o^ clock,  a.  m.  The  message  reached  Cuero  at  4:50.  The  office  hours 
at  Cuero  were  from  7  a.  m.  to  7  p.  m.  The  carrier  boy  did  not  reach 
the  office  before  7  a.  m.,  and  the  message  was  promptly  delivered  after 
the  opening  of  the  office.  ^In  suit  for  damages  for  delay  in  the  deliv- 
ery of  the  message  (in  which  recovery  was  had  by  plaintiff),  the  court 
should  have  given  the  following  requested  charge :  ^^All  messages  to 
be  sent  by  telegraphic  wires  are  accepted  subject  to  the  delays  ordina- 
rily incurred  during  transmission ;  and  if  the  jury  believe  from  the 
evidence  that  the  defendant  company  had  reasonable  office  hours  dur- 
ing which  it  delivered  telegraphic  messages  in  the  town  of  Cuero,  it 
was  not  by  law  compelled  to  deliver  messages  outside  of  said  hours: 
and  such  reasonable  office  hours  were  implied  in  the  contract  between 
the  plaintiff  and  the  defendant  company,  if  such  contract  has  been 
proved,  unless  specially  stated  or  understood  by  the  parties  to  said 
contract  that  the  service  to  be  performed  should  be  performed  other- 
wise than  in  the  usual  manner,  and  subject  to  the  usual  rules  under 
which  the  company  does  business.*^ 371 

Certified  Question  from  Court  of  Civil  Appeals  for  First  District, 
in  an  appeal  from  De  Witt  County. 

Kleberg  &  Grain  and  John  Lov^oy^  for  appellant. — Office  hours,  like 
the  necessary  delays  in  sending  a  telegram  from  one  relay  office  to  an- 
other, is  one  of  those  reasonable  rules  of  a  telegraph  company  which  is  im- 
plied in  all  its  contracts  with  persons  sending  messages  over  its  wires,  and 
of  which  they  are  bound  to  take  notice,  unless  the  company  agrees  to 
deliver  messages  outside  of  business  hours.  Tel.  Co.  v.  Harding,  103 
Ind.,  606;  Given  v.  Tel.  Co.,  24  Fed.  Rep.,  119. 

Walton^  Hill  &  Walton^  also  for  appellant. — 1.  In  declaring  the  law 
govei^ning  the  rights  of  parties  to  a  contract  with  reference  to  a  particular 
line  of  business,  courts  look  to  the  customs,  practices,  and  methods 
adopted  by  those  engaged  in  such  a  business,  and  if  found  reasonable  and 
not  subversive  of  rights  of  others,  will  treat  them  as  the  common  law 
governing  such  business,  and  will  construe  the  contract  as  made  with  ref- 
erence to,  and  by  implication  making  the  kiw  or  customs  of  the  business 
part  of  it.  Pome,  on  Mun.  Law,  sec.  301;  Cool,  on  Labor  and  Capital 
before  the  Law,  North  Am.  Rev.,  Dec.,  1884. 

Such  customary  law  of  a  business  has  been  held  incorporated  in  a  con- 
tract, although  unknown  to  one  party  and  different  from  general  law. 
Mills  V.  Bank,  11  Wheat.,  431;  Pillsbury  v.  O'Neill,  1  Pa.  St,  343;  Law- 
son  on  Usage  and  Customs,  53,  sec.  23. 
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2.  A  telegraph  company  may  adopt  reasonable  regulations  for  the  gov- 
ernment of  its  business  with  the  public.  Tel.  Co.  v.  Neill,  67  Texas,  289; 
Scott  <fe  Jam.  on  Tel.,  sec.  162;  Gray  on  Com.  by  TeL,  sees.  13,  18;  Wo- 
mack  V.  Tel.  Co.,  68  Texas,  180. 

3.  Persons  dealing  with  telegraph  companies  are,  like  those  dealing 
with  railroads  or  other  branches  of  public  service,  held  to  contract  with 
reference  to  the  rules  and  regulations  of  such  business  as  to  ofl3ce  hours, 
schedules  of  trains,  etc. ,  whether  known  or  not,  provided  they  be  ascer- 
tainable on  reasonably  inquiry.  Burney  v.  Tel.  Co.,  18  Md.,  341 ;  Tel.  Co. 
V.  Gildersleeve,  29  Md.,  232;  Tel.  Co.  v.  Hardy,  103  Ind.,  605;  Given 
V.  Tel.  Co.,  24  Fed.  Rep.,  119. 

4.  Except  where  the  rule,  known  to  one  party,  but  unknown  to  the 
other  at  time  of  contract,  is  such  that  operates  to  render  the  contract  in- 
effectual to  accomplish  the  object  for  which  it  is  expressly  or  manifestly 
entered  into.  In  other  words,  where  under  the  law  of  estoppel  the  rule 
can  not  be  set  up  against  the  party  who  did  not  know  of  it  Tel.  Co.  v. 
Broesche,  72  Texas,  654.  The  following  cases  recognized,  at  least  by  in- 
ference, the  right  of  a  telegraph  company  to  confine  its  operations  to 
office  hours:  Tel.  Co.  v.  Rosen treter,  80  Texas,  418;  Tel.  Co.  v.  Bruner, 
19  S.  W.  Rep.,  149;  Tel.  Co.  v.  Merrill,  22  S.  W.  Rep.,  826. 

Proctor  &  Proctor,  Pleasants  Jb  Bailey,  and  A.  B.  Davidson,  for  appel- 
lees.— 1.  The  question  of  reasonable  rules  and  regulations  is  purely  a 
question  of  fact  for  the  jury,  who  have  passed  upon  it  with  all  of  the 
facts  before  them  in  ttis  case,  and  by  their  verdict  have  said  whether 
such  rules  and  regulations  existed  as  were  alleged,  and  whether  they  were 
reasonable. 

2.  Appellant  company  having  received  this  telegram  for  transmission, 
and  its  agent  haying  actually  informed  the  sender  that  the  message  had 
been  received  at  Cuero,  thereby  obligated  itself  to  deliver  said  message  after 
said  reception  at  Cuero.  Texas,  within  a  reasonable  time;  and  this  ques- 
tion of  reasonable  time  was  one  for  the  jury,  and  regulations  of  the  Cuero 
office  uncommunicated  to  the  sender  have  nothing  to  do  with  this  matter 
of  delivery;  and  therefore  the  charge  of  the  court  was  even  more  favora- 
ble to  the  defendant  than  that  to  which  it  was  strictly  entitled.  Tel.  Co. 
V.  Bruner,  19  S.  W.  Rep.,  149;  Tel.  Co.  v.  Broesche,  72  Texas,  664;  Tel. 
Co.  V.  Anderson,  84  Texas,  20. 

GAINES,  Associate  Justice. — *'  Upon  the  trial  of  the  above  entitled 
cause  in  the  court  below,  it  was  shown,  that  Jodie  Roden,  a  sister  of  the 
appellee  Ella  Neel,  was  lying  at  the  point  of  death  at  her  home  near  Hope, 
in  Lavaca  County;  that  a  brother  of  appellee  went  to  the  town  of  Yoa- 
kum, where  appellant  had  an  office,  about  4  o'clock  in  the  morning  of 
Vol.  LXXXVI.  Sup.— 24 
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July  29,  1891,  and  caused  a  telegram  to  be  sent  to  Cuero  to  be  addressed 
to  Mrs.  Neel,  care  of  the  Dromgoole  Hotel,  asking  her  to  come  to  her 
sister  at  once.  The  telegram  was  received  at  Cuero  about  4:50  o'clock, 
but  was  not  delivered  until  about  10  o'clock  on  the  same  morning.  Mrs. 
Neel  set  out  at  once  to  go  to  her  sister,  but  Mrs.  Roden  had  died  when 
Mrs.  Neel  arrived.  If  the  telegram  had  been  delivered  promptly  when 
it  was  received  at  Cuero,  Mrs.  Neel  could  have  reached  her  sister  before 
she  died. 

"  In  defense  of  this  suit  for  failure  to  deliver  said  telegram  promptly, 
the  appellant  pleaded  and  proved,  that  its  office  hours  at  Cuero  were- 
from  7  o'clock  a.  m.  to  7  o'clock  p.  m.,  and  that  the  messenger  did  not 
reach  the  office  until  7  o'clock  a.  m.;  and  there  was  evidence  that  after 
this  hour  the  telegram  was  promptly  delivered;  and  it  alleged  that  the 
fixing  of  office  hours  was  a  reasonable  regulation,  that  it  was  permitted 
bj'  law  to  make. 

"  The  court  charged  the  jury,  in  effect,  that  such  regulation  was  proper,, 
but  that  the  sender  of  the  telegram  must  either  know  or  be  reasonably 
presumed  to  know  of  it,  or  be  informed  thereof  by  defendant's  agent. 

'*The  defendant  then  requested  the  following  instruction  to  the  juryi 
'AH  messages  to  be  sent  by  telegraphic  wire  are  accepted  subject  to  the 
delays  ordinarily  incurred  during  transmission;  and  if  the  jury  believe 
from  the  evidence  that  the  defendant  company  had  reasonable  office  hours, 
during  which  it  delivered  telegraphic  messages  in  the  town  of  Cuero,  it 
was  not  by  law  compelled  to  deliver  messages  outside  of  said  hours;  and 
such  reasonable  business  hours  were  implied  in  the  conti*act  between  the 
plaintiff  and  defendant  company,  if  such  contract  has  been  proved,  unless 
specially  stated  or  understood  by  the  parties  to  said  contract  thai  the  ser» 
vices  to  be  performed  should  be  performed  otherwise  than  in  the  usual 
manner  and  subject  to  the  usual  rules  under  which  the  company  doea 
business.' 

*'  The  instruction  asked  by  the  defendant  was  pertinent,  because  if  the^ 
message  had  been  delivered  within  a  reasonable  time  after  7  o'clock,  the 
plaintiff  would  probably  not  have  had  time  to  see  her  sister  before  she 
died." 

Upon  the  foregoing  statement,  which  we  have  quoted  from  the  certifi* 
cate  of  the  Court  of  Civil  Appeals,  they  submit  to  us  the  following  ques- 
tions: 

''  Believing  that  it  has  never  been  authoritatively  settled  by  our  Su- 
preme  Court,  that  it  is  the  duty  in  such  case  of  the  telegraph  company  to 
give  notice  to  the  sender  of  a  dispatch  of  the  office  hours  at  the  receiving 
office,  provided  they  are  established  and  reasonable,  and  that  the  message 
will  not  be  delivered  outside  of  such  office  hours,  we  certify  for  the  de- 
cision of  the  Supreme  Court,  which  arises  on  appeal  to  this  court,  whether 
or  not,  in  the  absence  of  proof  of  a  special  contract  to  send  and  deliver 
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at  once,  and  the  absence  of  actual  notice  to  the  sender  of  the  regulation 
and  ofQce  hours,  the  undertaking  of  the  company  was  to  deliver  the  mes- 
sage at  once. 

"Should  the  instruction  have  been  given?" 

We  are  of  the  opinion,  that  under  the  circumstances  stated  in  the  ques- 
tion, it  was  not  the  duty  of  the  company  to  deliver  before  its  oflBce  hours, 
and  that  the  requested  charge  should  have  been  given.  A  telegraph  com- 
pany, from  the  necessity  of  the  case,  must  have  power  to  make  some 
regulations  for  the  conduct  of  its  business;  and  when  such  regulations  are 
reasonable,  it  is  generally  conceded  that  a  party  who  contracts  with  such 
a  company  for  the  transmission  of  a  message  is  bound  by  them,  provided 
he  has  notice  of  their  existence.  But  whether  or  not  he  is  bound  when 
he  has  no  notice,  is  a  question  which  is  by  no  means  settled.  We  concur 
with  the  Court  of  Civil  Appeals  in  holding  that  the  question  has  never 
been  authoritatively  determined  in  this  court. 

Under  the  peculiai:  circumstances  of  the  case,  it  was  held  in  Western 
Union  Telegi'aph  Company  v.  Broesche,  72  Texas,  654,  that  the  fact  that 
the  company's  oflSce  at  the  delivering  station  was  closed  at  the  time  the 
dispatch  was  transmitted,  did  not  exonerate  it  from  liability.  But  the 
agent  of  the  company  who  accepted  the  message  for  transmission  testi- 
fied, that  he  knew  that  the  purpose  was  to  notify  the  person  addressed  of 
the  expected  arrival  of  the  dead  body  of  the  plaintiff's  wife  at  the  rail- 
way station,  and  that  unless  it  was  delivered  on  the  same  evening  the 
corpse  would  reach  the  station  before  the  telegmm.  Having  received  the 
plaintiff's  money,  knowing  his  object  in  sending  the  message,  and  that 
that  object  could  only  be  attained  by  prompt  transmission  and  delivery 
to  the  person  addressed,  it  could  not  legally  urge  its  rules  as  to  office 
hours  as  an  excuse  for  not  delivering  the  dispatch  until  the  next  day. 
It  was  properly  held  estopped  to  deny  that  the  contract  was  for  an  im- 
mediate delivery. 

In  the  Bruner  case,  19  Southwestern  Reporter,  149,  it  would  seem  that 
the  defense  was  set  up,  that  at  the  time  the  dispatch  was  taken  for  trans- 
mission the  oflSce  to  which  it  was  to  be  sent  was  closed;  but  we  think  it 
is  apparent  from  the  opinion  that  the  point  before  us  was  not  involved. 
The  court  in  their  opinion  say:  ** Appellant  accepted  the  telegram  and 
undertook  to  deliver  it  about  9  o'clock  at  night.  It  can  not  be  excused 
in  its  failure  to  perform  the  contract  because  its  office  was  practically 
closed  against  Alvin,  especially  since  it  does  not  appear  that  any  effort 
was  made  to  send  the  message  until  next  morning,  when  it  was  too  late 
for  the  appellee  to  catch  the  train  to  Galveston." 

Upon  the  more  general  question,  whether  a  party  to  a  contract  with  a 
telegraph  company  is  bound  by  the  rules  and  regulations  of  the  company 
of  which  he  has  no  notice,  the  authorities  are  not  in  accord. 

In  Birney  v.  Telegraph  Company,  18  Maryland,  341,  the  court  say. 
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that  a  person  delivering  a  message  for  transmission  ^<  is  supposed  to  know 
that  the  engagements  of  the  company  are  controlled  by  those  rules  and 
regulations,  and  does  himself  in  law  engraft  them  in  his  contract  of 
bailment,  and  is  bound  by  them."  The  doctrine  is  reaffirmed  in  Tele- 
graph Company  v.  Gildersleeve,  29  Maryland,  232;  but  is  questioned  by 
Judge  Thompson  in  his  work  on  the^Law  of  Electricity  (section  212). 
The  law  of  Maryland  expressly  provides  that  telegraph  companies  may 
make  rules  and  regulations,  and  the  opinions  in  the  cases  cited  lay  stress 
upon  that  fact;  but  it  seems  to  us,  that  in  the  absence  of  a  statute  the 
power  is  necessarily  implied. 

In  Given  v.  Telegi*aph  Company,  24  Federal  Reporter,  119,  it  was 
held,  in  effect,  that  a  telegraph  company  could  establish  reasonable  office 
hours,  and  that  the  sender  of  a  message  was  presumed  to  contract  with 
reference  to  such  a  regulation,  although  it  was  not  known  to  him  at  the 
time  that  he  entered  into  the  contract. 

In  Telegraph  Company  v.  Harding,  108  Indiana,  605,  the  same  rule 
was  applied  in  an  action  for  the  recovery  of  a  penalty' given  by  statute 
for  the  failure  to  make  prompt  delivery  of  a  message;  but  the  court  ex- 
pressly decline  to  say  that  it  ought  to  apply  to  an  ordinary  suit  for  the 
recovery  of  damages  for  the  breach  of  a  contract  to  transmit  a  telegram. 
The  court  quote  from  the  opinion  of  Mr.  Justice  Miller  in  Given's  case, 
supra,  as  follows:  "Nor  do  we  see  that  it  is  the  duty  of  the  Western 
Union  Telegraph  Company  to  keep  the  employes  of  every  one  of  its  of- 
fices in  the  United  States  informed  of  the  time  when  any  other  office  closes 
for  the  night.  The  immense  number  of  these  offices  over  the  United 
States,  the  frequent  changes  among  them  as  to  the  time  of  closing,  and 
the  prodigious  volume  of  a  written  book  on  this  subject,  seems  to  make 
this  onerous  and  inconvenient  to  a  degree  which  forbids  it  to  be  treated 
as  a  duty  to  its  customers,  for  the  neglect  of  which  it  must  be  held  liable 
for  damages.  There  is  no  more  obligation  to  do  this  in  regar<^  to  offices 
in  the  same  State  than  those  four  thousand  miles  away,  for  the  communi- 
cation is  between  them  all  and  of  equal  importance." 

The  Indiana  court  also  quote  as  follows  from  the  opinion  in  Stevens  v. 
Telegraph  Company,  16  U.  C.  Q.  B.,  630:  '*  Having  selected  that  route, 
it  may  be  asked,  was  there  any  obligation  on  part  of  the  defendants  to 
inform  him  on  the  23rd  of  November  that  the  line  was  then,  at  the  re- 
ceipt of  the  message,  out  of  order  ?  I  do  not  see  that  any  such  obligation 
existed.  The  company  was  bound  only  to  transmit  as  soon  as  it  could 
reasonably  be  done.  *  *  *  Therefore  it  appears  to  me  it  is  not  rea- 
sonable to  expect  that  the  company  is  bound  on  any  occasion  to  inform 
him  that  possibly  the  message  may  not  be  forwarded  for  some  minutes  or 
some  hours.  It  is  more  reasonable,  I  think,  to  cast  the  burthen  of  respon- 
sibility upon  the  person  presenting  messages  to  be  forwarded  of  inquiring 
whether  they  can  be  sent  in  any  particular  time,  or  of  giving  information 
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of  the  particular  importance  it  may  be  to  the  party  that  t^e  message 
should  be  forwarded  without  delay."  "^ 

After  theee  quotations  the  court  say:  ^^  It  may  be  well  to  state  that  the 
members  of  this  court  are  not  all  agreed  as  to  the  validity  of  the  reason* 
ing  contained  in  the  foregoing  opinions,  and  ai-e  not  therefore  to  be 
deemed  as  committing  themselves  to  them  as  authority." 

In  Behm  v.  Telegraph  Company,  8  Bissell,  131,  Judge  Gresham,  in 
charging  the  jury,  recognized  the  doctrine,  that  reasonable  regulations 
as  to  the  number  of  servants  at  small  stations  should  be  considered 
in  determining  the  question  of  diligence  in  the  delivery  of  a  message,  and 
that  the  absence  of  a  messenger  boy  at  dinner  might  be  a  just  excuse  for 
delay  in  such  delivery.     But  see  Tel.  Co.  v.  Henderson,  89  Ala.^  510. 

Such  are  the  cases  bearing  immediately  upon  the  question  submitted 
for  our  determination.  There  are,  however,  some  railroad  cases  which 
seem  to  involve  a  similar  principle.  The  contract  of  a  railroad  company 
with  a  passenger  is  to  cany  him  to  his  point  of  destination  under  the  con- 
tract without  unreasonable  delay.  Yet  it  is  held,  that  a  passenger  who 
procures  a  ticket  has  no  right  to  demand  an  immediate  carriage,  and  must 
wait  till  the  depai'ture  of  the  regular  trains.  Hurst  v.  Railway,  19  C.  B., 
N.  S.,  310;  Gordon  v.  Railway,  52  N-  H.^  596.  There  are  delays  which 
grow  out  of  the  necessary  regulation  of  the  business,  for  which  the  car- 
rier can  not  be  held  responsible.  If  a  passenger,  on  the  other  hand,  be 
misled  by  the  company's  time  table,  and  buy  his  ticket  upon  the  faith  of 
it,  the  company  may  be  held  liable  for  not  carrying  him  according  to 
the  table.  In  an  English  case  of  this  character  the  action  was  sustained 
on  the  ground  of  deceit.     Denton  v.  Railway,  5  £1.  &  Bl.,  860. 

A  limit  as  to  the  number  of  its  trains  and  intervals  of  time  more  or  less 
extended  are  obviously  indispensable  to  the  conduct  of  the  business  of  a 
railway  company.  So  also  with  telegraph  companies.  Although  not  ab- 
solutely necessary,  some  regulations  as  to  office  houi*s  and  as  to  the  num- 
ber of  employes  at  each  office  ai*e  reasonably  required  for  the  successful 
management  of  their  business,  both  in  their  own  interest  and  in  that  of  the 
public  in  general.  It  may  be  to  the  interest  of  some  individual,  upon  a 
particular  occasion,  or  even  at  all  times,  that  every  office  of  a  telegraph 
company  should  be  kept  open  at  all  hours,  and  that  the  working  force 
should  be  sufficient  to  receive  and  deliver  a  dispatch  without  a  moment's 
delay.  So  also,  it  may  be  to  the  interest  of  a  very  few  that  an  office 
should  be  kept  at  some  point  on  the  line  where  an  office  could  not  be 
maintained  in  any  way  without  a  loss  to  the  company.  If  in  the  first  in- 
stance the  company  should  be  required  to  keep  the  necessary  servants  to 
keep  its  business  going  at  all  hours,  it  would  result  in  the  necessity  of 
closing  many  offices  or  in  the  imposition  of  additional  charges  upon  its 
customers  in  general,  in  order  to  recoup  the  loss  incident  to  their  being 
maintained.    So  on  the  other  hand,  if  they  should  be  required  to  keep 
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offices  wherever  it  might  result  to  the  convenience  of  a  few  persons,  ad- 
ditional burdens  upon  the  general  public  would  in  like  manner  result. 

It  follows,  we  think,  that  the  public  interest  demands  that  these  com- 
panies should  have  the  power  to  establish  reasonable  hours  within  which 
their  business  is  to  be  transacted,  and  that  individual  interests  must 
yield.  It  seems  to  us,  that  the  reasonableness  of  a  regulation  as  to  hours 
of  business  is  sufficiently  obvious  to  suggest  to  the  sender  of  a  message  who 
desires  its  delivery  at  an  unusually  early  hour  for  business,  the  propriety 
of  making  inquiry  before  he  entera  into  the  contract 

In  the  application  of  the  principles  of  law  to  new  cases,  we  should  pro* 
ceed  with  caution,  and  therefore  we  deem  it  proper  to  say  that  our  rul- 
ing is  restricted  to  the  question  submitted.  Whether  the  rule  we  have 
announced  should  be  applied  to  other  regulations  by  telegraph  companies, 
we  leave  for  decision  when  the  question  may  arise. 

This  opinion  will  be  certified  in  answer  to  the  questions  submitted. 

Delivered  January  29,  1894. 


David  Odum  et  al.  v.  Matilda  Garner  et  al. 
No.  90. 

1.  Time  within  whioh  Writ  of  Error  May  be  Sued  Out, 

The  Act  of  April  13, 1892,  chapter  17,  Laws  of  Twenty-second  Legisla- 
ture, page  43,  prescribing  that  writs  of  error  from  judgments  in  the 
District  and  County  Courts,  in  cases  where  the  same  is  allowed,  may 
be  sued  out  at  any  time  within  twelve  months  after  the  final  Judgment 
is  rendered,  and  not  thereafter,  applies  to  Judgments  rendered  before 
that  law  took  effect 377 

2.  Oonstruction  of  Statute. 

Our  courts  have  adopted  the  rule,  that  upon  the  adoption  of  a  new  term 
of  limitation,  the  time  which  elapsed  under  the  former  law  will  be 
counted  in  the  ratio  that  it  bears  to  the  whole  period,  and  the  time  of 
the  new  law  will  be  computed  upon  the  basis  of  the  ratio  that  the  un- 
expired time  under  the  old  law  bears  to  the  whole  time.  Rule  in  Gau- 
tier  V.  Franklin.  1  Texas,  732 878 

Questions  Certified  from  Court  of  Civil  Appeals  for  First  District, 
in  a  case  from  Orange  County. 

Scottj  Levi  &  Smtth^  for  plaintiflPs  in  error. — ^We  beg  to  submit  the  fcd- 
lowing  remarks  for  the  consideration  of  the  court: 

The  case  of  Gautier  v.  Franklin,  we  respectfully  suggest,  is  not  appli- 
cable to  the  point  raised  in  this  case,  and  ought  not  therefore  to  be  con- 
sidered as  authority. 

Our  State  Constitution  provides  that  no  retroactive  laws  shall  be  made. 
This  language  has  been  considered  by  Judge  Stayton  in  the  case  of 


Digitized  by  VjOOQIC 


1894.']  Odum  v.  Garner*  375 

Mellinger  v.  City  of  Houston,  68  Texas,  where  the  following  construc- 
tion appears  to  be  given  it:  '*  The  making  of  it  (the  declaration  in  the 
Constitution  that '  no  retroactive  law  shall  be  made ')  evidences  an  inten- 
tion to  place  a  further  restriction  on  the  pow6r  of  the  Legislature,  and  it 
must  be  held  to  protect  every  right,  even  though  not  strictly  a  right  to 
property,  which  may  accrue  under  existing  laws  prior  to  the  passage  of 
any  act  which,  if  permitted  a  retroactive  effect,  would  take  away  the 
right.  A  right  has  been  well  defined  to  be  a  well  founded  claim,  and  a 
well  founded  claim  means  nothing  more  nor  less  than  a  claim  recognized 
or  secured  by  law. 

^'  Rights  which  pertain  to  persons,  other  than  such  as  are  termed  nat- 
ural rights,  are  essentially  the  creatures  of  municipal  law,  written  or  un- 
written, and  it  must  necessarily  be  held  that  a  right,  in  a  legal  sense, 
exists  when  in  consequence:  of  given  facts  the  law  declares  that  one 
person  is  entitled  to  enforce  against  another  a  claim,  or  to  resist  the 
enforcement  of  a  claim  urged  by  another.     *    ♦     * 

^^  When,  however,  such  a  state  of  facts  exists  as  the  law  declares  shall 
-entitle  a  plaintiff  to  relief  in  a  court  of  justice  on  a  claim  which  he  makes 
against  another,  or  as  it  declares  shall  operate  in  favor  of  a  defendant 
as  a  defense  against  a  claim  made  against  him,  then  it  must  be  said 
that  a  right  exists,  has  become  fixed  or  vested,  and  is  bej'^ond  the  reach 
•of  retroactive  legislation,  if  there  be  a  constitutional  prphibition  of  such 
laws.  This,  so  far  as  we  have  been  able  to  ascertain,  has  been  the  ruling 
in  every  State  in  this  Union  which  has  a  constitutional  provision  in  terms 
forbidding  retroactive  laws,  in  which  any  ruling  upon  the  question  has 
been  made.'* 

Moreover,  we  do  not  conceive  that  a  law  of  limitation  can  be  passed 
affecting  remedies  which  existed  under  an  old  law,  without  giving  the 
party  whose  rights  are  thus  affected  a  reasonable  time  between  the  passage 
of  such  act  and  the  time  when  such  rights  or  remedies  will  be  barred  un- 
der the  new  law. 

This  seems  to  be  the  effect  of  the  case  of  Koshkonong  v.  Burton,  104 
United  States,  668,  where  it  is  held  that  the  Legislature  has  the  constitu- 
tional power  to  provide  that  existing  causes  of  action  shall  be  barred  un- 
less suits  be  brought  to  enforce  them  within  a  period  shorter  than  that 
period  prescribed  when  they  arose,  if  a  reasonable  time  be  given  before 
the  bar  takes  effect. 

Again,  in  Terry  v.  Anderson,  95  United  States,  628,  it  is  held  that  an 
enactment  reducing  the  time  for  bringing  actions  on  existing  claims  of  a 
-certain  class  does  not  impair  the  obligations  of  a  contract  if  a  reasonable 
time  is  given ;  as,  for  instance,  nine  months,  when  the  circumstances  seem 
to  justify  the  legislative  action,  and  the  time  appears  sufficient  to  enable 
creditors  to  elect  whether  to  enforce  their  claims  or  abandon  them. 

The  correct  rule  seems  to  be,  that  in  modes  of  proceeding  and  of  forms 
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to  enforce  the  contract  the  Legislature  has  the  control,  and  may  enlarge^ 
limit,  or  alter  them,  provided  that  it  does  not  deny  or  so  embarrass  it 
with  conditions  and  restrictions  as  seriously  to  impair  the  value  of  the 
right.  Bronson  v.  Kinzie,  1  How.,  311.  This  last  case  is  quoted  with 
approval  in  the  case  of  Mellinger  v.  City  of  Houston,  supra. 

If  the  contention  of  the  defendants  in  error  be  correct,  then  the  time 
within  which  the  writ  of  error  in  this  case  could  be  sued  out  expired  "  on 
or  before  October  1,  1892."  The  act  limiting  the  time  did  not  become 
efifective  until  September  1,  1892,  and  under  their  theory  plaintiffs  in 
error  had  only  one  month  within  which  to  file  their  writ  of  error.  Why 
the  date  October  1  was  fixed  we  do  not  understand.  We  do  not  under- 
stand  how  any  such  effect  can  be  given  to  the  law  of  September  1,  1892^ 
and  do  not  believe  the  Legislature  ever  intended  it  should  have  that  ef- 
fect. If  our  right  to  a  writ  of  error  was  affected  by  the  passage  of  the 
act,  it  certainly  could  not  have  been  barred  until  twelve  months  after  the 
law  took  effect,  and  we  submit  this  is  the  fullest  effect  the  court  can  give  it. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  has  certi- 
fied to  this  court  the  following  statement  and  question: 

* 'Judgment  was  rendered  in  the  District  Court  of  Orange  County  on 
the  23rd  day  of  October,  1890,  and  the  motion  for  new  trial  was  over- 
ruled on  the  27th  day  of  October,  1890.  The  petition  for  writ  of  error 
was  filed  on  the  8th  day  of  October,  1892.  Motion  to  dismiss  writ  of 
error  because  not  sued  out  within  one  year  from  the  date  of  the  rendition 
of  the  Judgment. 

"  If  it  be  held  that  the  Act  of  the  Legislature  approved  April  18, 1892, 
to  take  effect  September  1,  1892,  amending  article  1389  of  the  Revised 
Statutes,  does  not  apply  to  judgments  rendered  before  the  law  took  effect^ 
it  will  leave  the  old  law  still  in  force,  with  its  exception  as  to  infants^ 
married  women,  etc.,  as  to  a  large  number  of  judgments. 

''  If  the  rule  made  in  Gautier  v.  Franklin  is  adopted,  the  petition  was 
filed  too  late.  We  certify  for  the  decision  of  the  Supreme  Court  the 
question.  Ought  the  motion  to  dismiss  be  sustained  ^" 

The  submission  embraces  two  questions: 

First.  Does  the  law  of  April  13,  1892,  amending  article  1389,  apply 
to  judgments  rendered  before  the  law  took  effect  ? 

Second.  If  it  does,  then  what  period  of  time  should  be  held  to  bar  the 
right  to  a  writ  of  error  from  a  judgment  rendered  before  the  time  that 
the  new  law  went  into  effect  ? 

It  is  not  denied  by  counsel  for  plaintiff  in  error  that  the  Legislature 
had  the  power  to  enact  a  law  prescribing  for  judgments  rendered  before 
its  passage  a  shorter  time  within  which  to  sue  out  the  writ  than  there  was 
prescribed  at  the  time  of  their  rendition.  But  it  is  claimed  that  the  law 
of  April  13,  1892,  does  not  apply  to  judgments  of  prior  date.     The  rea- 
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son  is  not  made  very  clearly,  but  it  seems  to  be  that  sufficient  time  was 
not  allowed  to  prosecute  the  writ. 

The  case  of  Mellinger  v.  City  of  Houston*  is  cited  in  support  of  the 
proposition.  In  that  case  the  Legislature  enacted  a  law,  that  delinquent 
tax  payers  should  not  be  permitted  to  plead  limitation  against  a  suit  for 
the  taxes.  Mellinger  was  sued,  and  pleaded  limitation,  the  bar  being  com- 
plete before  the  law  was  passed.  The  court  held  that  the  Legislature  did 
not  intend  that  the  law  should  apply  to  cases  in  which  the  bar  was  com> 
plete;  but  if  it  did  not  so  intend,  the  law  would  be  unconstitutional,  be- 
cause  defendant's  right  in  a  discharge  by  lapse  of  time  was  a  vested  right. 
Id  this  case  there  was  no  such  question.  The  time  for  suing  out  the  writ 
had  not  expired  when  this  law  was  enacted,  and  if  it  had  so  expired  then 
the  right  would  have  expired  with  it.  The  case  cited  is  not  in  point,  and 
the  principle  therein  announced  does  not  apply  in  this  case. 

The  constitutional  amendment  adopted  in  1891  changed  the  judicial 
system  of  this  State  so  that  the  old  law  was  wholly  inapplicable.  Under 
the  old  law  a  writ  of  error  would  have  been  taken  to  the  Supreme  Court, 
but  at  the  time  the  writ  in  this  case  was  sued  out  the  Supreme  Court 
could  not  have  entertained  jurisdiction  of  the  cause.  It  certainly  was  the 
intention  of  the  Legislature  to  adapt  the  law  to  the  new  system;  and  in 
doing  so  the  time  within  which  writs  of  error  were  required  to  be  sued 
out  was  also  changed.  The  effect  of  the  amendment  was  to  efface  the 
former  law  and  substitute  the.  new  for  all  judgments. 

The  act  amending  article  1389  was  approved  April  13,  1892,  and  was 
made  to  take  effect  September  1,  1892,  four  months  and  eighteen  days 
after  it  was  passed.  The  time  when  the  law  should  take  effect  was  doubt- 
less postponed  so  as  to  give  opportunity  to  file  the  petitions  in  cases 
wherein  judgments  had  been  rendered,  as  well  as  for  other  reasons. 
Eaton  V.  Supervisors,  40  Wis.,  68.  Plaintiff  could  have  filed  his  petition 
at  any  time  prior  to  the  date  when  the  law  took  effect.  The  time  allowed 
was  reasonable. 

The  general  rule  as  to  the  statutes  of  limitation,  where  a  different  pe- 
riod is  substituted,  is,  that  the  new  law  applies  provided  that  reasonable 
time  is  given  within  which  to  prosecute  the  claim.  Pai'ker  v.  Buckner, 
67  Texas,  20;  Wood  on  Lim.  Act.,  sec.  12;  Howell  v.  Howell,  16  Wis., 
67;  The  State  v.  Clark,  7  Ind.,  468;  Parker  v.  Kane,  4  Wis.,  1;  Oilman 
v.Cutts,  26  Mich.,  376. 

Our  Supreme  Court  has  adopted  the  rule,  that  upon  the  substitution 
of  a  new  term  of  limitation,  the  time  which  elapsed  under  the  former  law 
will  be  counted  in  the  ratio  that  it  bears  to  the  whole  period,  and  the  time 
of  the  new  law  will  be  computed  upon  the  basis  of  the  ratio  that  the  un- 
expired time  under  the  old  law  bears  to  the  whole  time.  That  is,  that  if 
under  the  old  law  two-thirds  of  the  time  had  expired,  then  one-third  of 
the  new  law  would  be  allowed  within  which  to  sue.     Oautier  v.  Franklin, 
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1  Texas,  732.  The  same  rules  shoald  be  applied  in  construing  this  stat- 
ute as  in  construing  statutes  of  limitation  of  actions.  Wade  on  Retro- 
active Law,  sec.  232;  Howell  v.  Howell,  15  Wis.,  57;  23  Am.  and  Eng. 
Encycl.  of  Law,  450.  Applying  this  rule,  plaintiff  in  error  had  less  than 
two  months  time  remaining  under  the  former  law  at  the  time  that  the  new 
law  took  effect,  which  would  have  been  about  one-twelfth  of  the  two  years; 
and  giving  him  the  benefit  of  the  same  proportion  of  the  new  law,  he  had 
about  one  month  after  it  took  effect,  or  to  the  Ist  of  October,  to  file  his 
petition. 

The  motion  to  dismiss  should  be  sustained. 

Delivered  January  29,  1894. 


The  Texas  &  Pacific  Railway  Company  v.  P.  J.  Donovan  <fe  Co. 

No.  85. 

1.  Railways  Liable  for  Negligenoe  of  Receiver. 

A  railway  company  is  liable  for  damages  if  the  receiver  controlling  the 
road  at  the  time  of  the  injury  was  liable;  not  as  being  liable  for  his 
negligence,  but  because  the  earnings  of  the  road  while  in  control  of 
the  receiver  had  been  used  to  make  permanent  and  valuable  improve- 
ments upon  the  road,  which  with  its  improved  conditions  had  been 
restored  to  the  railway  company , 379 

2.  Assignment  of  Error. 

An  assignment  that  *'  the  court  erred  in  refusing  special  charges  num- 
bered from  one  to  four  inclusive,  asked  by  the  defendant,"  is  too  gen- 
eral.   The  charges  embodied  different  propositions  of  law 379 

d.  Market  Value— Telegrams  and  Trade  Journals. 

It  is  competent  for  a  witness  to  testify  as  to  market  value  of  livestock 
at  Chicago  on  a  given  day,  although  the  witness  at  the  time  was  in 
Texas.  His  means  of  knowledge  were  stated  to  be  his  daily  receipt  and 
inspection  of  telegrams  and  stock  journals  from  Chicago,  giving  prices 
from  day  to  day 380 

Error  to  Court  of  Civil  Appeals  for  Second  District,in  an  appeal  from 
Howard  County. 

B,  O.  Bidwellj  for  plaintiff  in  en^or. — ^The  plaintiff  should  not  have 
been  permitted  to  testify  to  the  market  value  of  sheep  in  Chicago  on 
a  given  day,  from  price  currents  and  telegrams  alone,  when  he  can  not 
say  they  covered  the  very  days  in  question.  117  Miss.,  527;  17  Mich., 
296;  12  N.  Y.,  40;  13  Am.  Rep.,  687;  108  Mass.,  238;  14  Mich.,  489; 
30  Vt.,  90;  69  N.  Y.,  348;  39  Wis.,  533. 

O,  W,  Waltkal  and  S.  H.  Oowan^  for  defendants  in  error. — A  witness 
will  be  allowed  to  testify  as  to  the  market  value  of  slock  in  Chicago, 
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although  he  may  reside  in  Texas,  where  he  shows  that  he  has  daily  com- 
munication by  telegrams  and  price  currents  with  dealers  in  Chicago  who 
were  interested  with  him  in  the  buying  and  selling  of  cattle  and  sheep  on 
the  Chicago  market,  and  where  he  was  making  daily  sales  of  these  classes 
of  stock  in  said  market,  and  knew  the  market  prices  at  the  time  he  made 
the  shipments,  and  that  he  still  remembers  what  it  was.  2  Rice  on  £y. , 
1307,  and  authorities  cited. 

BROWN,  Associate  Justice. — Donovan  <fe  Co.  sued  the  plaintiff  in 
error  to  recover  damages  for  injuries  alleged  to  have  been  caused  to  sheep 
shipped  on  its  line  from  Toyah  to  Chicago.  The  bill  of  lading  limited 
the  liability  of  the  railway  company  to  its  own  line.  It  appears  that  de- 
lay probably  occurred  on  the  line  of  the  plaintiff  in  error,  as  well  as  other 
lines  of  road  over  which  the  sheep  passed  en  route  to  Chicago.  Plaintiffs 
recovered  judgment  in  the  District  Court,  which  was  affirmed  by  the 
Court  of  Civil  Appeals.  Plaintiff  in  error  presents  several  grounds  of 
error,  upon  which  this  court  is  asked  to  reverse  the  judgment  of  the 
Court  of  Civil  Appeals. 

At  the  time  that  the  shipment  was  made  the  defendant's  railway  was  in 
the  hands  of  John  C.  Brown  as  receiver,  and  the  first  assignment  pre- 
^nted  is,  that  '^  the  Court  of  Civil  Appeals  erred  in  holding  that  the 
railway  company  was  liable  for  the  negligence  of  Brown  as  receiver." 
It  is  too  well  settled  to  require  authority  or  argument,  that  the  railway 
<x>mpany  is  liable  for  the  damages  occasioned  if  Brown  as  receiver  was 
liable;  not  as  being  liable  for  his  negligence,  but  because  the  earnings  of 
the  railway  in  the  receiver's  hands  were  used  to  make  permanent  and 
valuable  improvements  on  the  property,  which  the  railway  company  has 
received  in  its  improved  condition. 

The  defendant  at  the  trial  asked  the  court  to  give  to  the  jury  four 
distinct  and  separate  charges,  which  embodied  different  propositions  of 
law.  The  assignment  is,  that  the  court ''  erred  in  refusing  special  charges 
numbered  from  one  to  four,  inclusive,  asked  by  the  defendant."  This 
charge  was  too  general,  and  the  Court  of  Civil  Appeals  did  not  err  in 
refusing  to  consider  it. 

It  is  complained  that  the  Court  of  Civil  Appeals  erred  in  holding  that 
the  sixth  assignment  of  error  was  not  supported  by  the  record.  We  find 
ihsLt  there  was  evidence  from  which  the  date  at  which  the  sheep  were  de- 
livered at  Chicago  could  be  reached  with  reasonable  certainty.  There 
was  no  error  in  refusing  to  sustain  this  assignment. 

The  last  objection  presented  to  the  judgment  of  the  Court  of  Civil  Ap- 
peals is  that  it  erred  in  refusing  to  sustain  defendant's  objection  to  the 
testimony  of  Voliva.  The  witness  testified  to  the  market  value  of  the 
«heep  in  Chicago  on  a  given  day.  His  information  was  derived  from 
trade  journals  and  telegrams  received  from  Chicago  almost  daily  at  the 
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time,  but  could  not  say  that  he  had  them  for  the  particular  day.  Testi- 
mony of  market  value  is  largely  a  matter  of  opinion,  and  in  this  case 
was  not  obnoxious  to  the  objection  made.  The  fact  that  the  witness  was 
in  Texas  could  make  no  difference  as  to  the  admissibility  of  his  evidence. 

When  the  application  for  a  writ  of  error  in  this  case  came  before  the 
court,  it  appeared  from  the  papers  presented  that  in  all  probability  the 
plaintiff  had  recovered  from  defendant  for  damages  occasioned  on  the 
line  of  another  railway  company,  and  upon  that  the  writ  was  granted. 
Upon  an  inspection  of  the  record  we  find  that  the  trial  court  very  care- 
fully and  clearly  iustructed  the  jury  upon  this  point;  the  jury  could  not 
have  included  in  their  verdict  any  such  damages  without  disregarding^ 
the  instructions  of  the  court. 

There  is  no  error  in  the  judgment  of  the  Court  of  Civil  Appeals,  and 
it  is  affirmed. 

Delivered  February  1,  1894. 


BfiXAR  Building  and  Loan  Association  v.  Esther  Newman 'et  al. 

No.  94. 

1.  Assignment  of  Brrors— Signature  not  Necessary. 

Neither  by  statute  (article  1037,  Revised  Statutes)  nor  by  the  existing 
rule  on  the  subject  is  it  prescribed  that  assignments  of  error  must  be 
si^ed.  Rule  101  of  Rules  for  District  Courts  is  as  follows:  '^Appel- 
lant or  plaintiff  in  error  shall  file  his  assignment  of  errors  in  the  trial 
court  as  prescribed  by  statute.'^  This  abolishes  the  former  rule  num- 
ber 97  of  rules  adopted  in  1877 381 

2.  Same—Oase  in  Judgment. 

Assignment  of  errors  was  not  signed.  The  brief  of  appellant  copied 
the  assignments  and  made  them  the  basis  of  propositions,  etc.  Appel- 
lees' briefs  discussed  the  propositions,  but  suggest  the  absence  of  sig- 
nature to  the  assignment.  Held^  that  while  assignments  of  error  should 
be  signed,  yet  under  the  statute  and  rules  an  assignment  Identified  as 
in  this  case  should  be  considered  on  appeal 38^ 

Certified  Question  from  Court  of  Civil  Appeals  for  Fourth  District, 
in  an  appeal  from  Bexar  County. 

William  Avbrey^  for  appellant. 

Summerlin^  Wise  &  Haltorrij  Leo  Tarleton^  and  C.  A.  Keller^  for  ap- 
pellees. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  of  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
question: 
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*'The  assignment  of  errors  which  was  filed  in  the  District  Court  on 
May  19,  1891,  is  not  signed  by  counsel.  Briefs  have  been  filed  on  behalf 
of  both  parties,  and  appellees  have  in  their  brief  discussed  the  matters 
presented  by  ap[>ellant  in  its  brief  under  the  assignments,  but  appellees  in 
their  briefs  raise  the  question  of  the  sufficiency  of  the  assignment  of  error. 
Is  this  court  authorized  to  consider  the  assignment  of  error  ?'  * 

Looking  to  the  briefs,  which  have  been  sent  up,  we  find  that  appellant's 
counsel  prepared  a  brief  in  this  case,  setting  out  the  assignment  of  errors 
with  appropriate  propositions,  which  was  signed  by  counsel  and  filed  in 
the  office  of  the  clerk  of  the  District  Court,  March  9,  1892,  and  in  the  Su- 
Court,  April  25,  1892,  that  being  the  retum  term  of  the  court  at  that 
time.  Appellees  filed  a  brief,  in  which  they  discussed  the  propositions 
in  appellant's  brief  under  the  different  errors  as  assigned.  At  the  close 
of  one  of  the  appellees'  briefs  the  objection  is  made  that  the  assignment 
of  errors  is  not  signed  by  appellant's  counsel. 

Article  1037  of  the  Revised  Statutes  prescribes  what  is  to  be  done  by 
the  appellant  or  plaintiff  in  error  in  preparing  and  filing  an  assignment  of 
errors.  It  does  not  require  that  the  assignment  should  be  signed  either 
by  the  party  or  his  attorneys. 

In  the  year  1877  the  Supreme  Court  made  and  published  "  Rules  and 
Regulations  "  for  the  government  of  the  courts  of  the  State.  Number  97 
of  the  "  Rules  for  the  District  Courts,"  so  far  as  it  is  applicable  to  this  ques- 
tion, is  as  follows:  ''The  appellant  or  plaintiff  in  error  shall  file  in  the 
District  Court,  at  the  time  of  filing  a  bond  or  affidavit  for  appeal  or  bond 
for  writ  of  error,  an  assignment  of  errors,  signed  by  the  party  or  his 
counsel,  prepared  in  accordance  with  the  statutes  and  with  the  rules  of 
the  Supreme  Court  in  relation  thereto." 

After  the  courts  were  organized  under  the  amendment  to  the  Constitu- 
tion  adopted  in  1891,  the  Supreme  Court  made  and  publislied  new  rules 
and  regulations,  or  rather  a  revision  and  amendment  of  those  before 
published,  in  which  number  101  of  the  rules  for  District  Courts  prescribes 
what  shall  be  done  in  preparing  an  assignment  of  errors,  in  these  words: 
''Appellant  or  plaintiff  in  error  shall  file  his  assignment  of  errors  in  the 
trial  court,  as  prescribed  by  statute."  This  abolished  the  former  rule, 
and  left  the  matter  to  be  governed  by  the  statute. 

The  case  of  Fordyce  v.  Dixon,  70  Texas,  94,  cited  by  appellees'  coun- 
sel, was  decided  under  rule  97,  and  expressly  based  upon  its  require- 
ment. That  rule  having  been  abolished  by  the  court,  the  decision  is  not 
applicable  to  the  case  as  here  presented. 

If  we  consider  the  matter  in  the  same  light  as  if  a  new  rule  of  proced- 
ure had  been  prescribed  by  statute  in  lieu  of  one  that  existed  before, 
then  the  new  rule  thus  prescribed  would  govern  in  the  trial  of  cases  which 
were  pending  before  the  change  was  made,  as  well  as  those  instituted 
afterwards,  unless  the  change  affected  some  right  of  the  appellees.     23 
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Am.  and  Eng.  Encycl.  of  Law,  450;  Hepburn  v.  Curts,  7  Watts,  300;  Rich- 
ardson V.  Cook,  37  Vt.,  599;  Wade  on  Reti'oactive  Laws,  sec.  214;  Catlin 
V.  Munger,  1  Texas,  601;  Parker  v.  Buckner,  67  Texas,  20.  There  could 
be  no  vested  right  in  the  continuance  of  a  law  or  rule  of  court  which  af- 
fects only  matters  of  procedure.  The  change  made  in  this  instance  in  no 
way  affects  appellees  in  any  substantial  right,  nor  does  it  prevent  them 
from  presenting  anything  in  defeat  of  the  appeal  on  its  merits. 

Article  1037,  Revised  Statutes,  now  prescribes  the  rule  which  is  to  gov- 
ern in  all  appeals  or  writs  of  error  pending  before  the  change  as  well  as 
those  perfected  afterwai'ds.  All  assignments  of  error  should  be  signed 
by  appellant  or  plaintiff  in  error  or  by  counsel,  as  should  all  pleadings 
filed  in  court.  If,  however,  assignment  has  been  copied  into  the  brief  of 
the  party  filing  and  presenting  it,  so  as  to  identify  it  as  his  act,  then  the 
court  would  not,  on  account  of  the  failure  to  sign  it  by  counsel  or  the 
party,  refuse  to  consider  it. 

The  Court  of  Civil  Appeals  should  consider  the  assignment  of  errors  in 
this  case. 

This  opinion  will  be  certified  to  the  Court  of  Civil  Appeals  for  observ- 
ance. 

Delivered  February  1,  1894. 


S.  B.  Burnett  v.  E.  M.  Powell. 
I^^^l  .  No.  169. 

1.  Applioation  for  Writ  of  EIrror. 

The  law  contemplates  and  requires  that ''  the  petition  (for  writ  of  error) 
shall  be  accompanied  with  a  certified  copy  of  the  conclusions  of  law 
and  of  fact  filed  in  the  cause  by  the  Court  of  Civil  Appeals  with  the 
opinion  thereof/'  It  further  requires:  ''After  a  cause  is  decided  in 
the  Court  of  Civil  Appeals,  a  conclusion  of  the  facts  and  law  of  the 
case  shall  be  filed  in  said  cause  within  thirty  days  after  the  decision  of 
the  same/'    Without  such  exhibit  a  writ  of  error  will  not  be  allowed.  38$ 

2.  Same— Practice. 

The  case  was  postponed  for  thirty  days  to  enable  the  applicant  to  secure 
action  by  the  Court  of  Civil  Appeals  on  his  motion  to  have  filed  con- 
clusions of  law  and  facts 383 

3.  Mandamus  to  Oourt  of  Oivil  Appeals. 

On  application  for  mandamus  to  the  Court  of  Civil  Appeals  to  compel 
the  filing  of  conclusions  of  fact  and  law  in  case  decided  by  it,  the  Su- 
preme Court,  as  in  other  cases,  will  examine  the  application  in  order 
to  determine  whether  it  discloses  a  case  which  would  justify  upon  the 
hearing  a  peremptory  writ 384 

4.  Filingr  Oonclusions  of  Fact  and  Law. 

The  statute  does  not  impose  upon  the  judges  of  the  Courts  of  Civil  Ap- 
peals the  duty  of  filing  conclusions  of  fact  and  of  law  in  cases  over 
which  their  jurisdiction  is  final ;  as  in  a  case  of  boundary 384 
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5.  Same. 

The  opinion  of  the  Court  of  Civil  Appeals  that  the  case  is  one  of  bound- 
ary is  conclusive  on  the  Supreme  Court,  In  absence  of  facts  showing 
otherwise.  If  the  applicant  had  accompanied  his  application  with  a 
copy  of  the  statement  of  facts,  certified  from  the  transcript  in  the 
Court  of  Civil  Appeals,  or  with  extracts  from  that  statement  duly  cer- 
tified, showing  that  this  is  not  simply  a  tK)undary  case,  the  ruling 
would  have  been  difi'erent 385^ 

6.  Same— Practice. 

When  application  is  made  to  the  Court  of  Civil  Appeals  to  file  conclu- 
sions of  fact  and  law,  and  the  court  declines  to  accede  to  the  request, 
upon  the  ground  that  no  writ  of  error  lies  to  their  judgment,  and  the 
nature  of  the  case  is  not  such  as  to  make  it  apparent  that  their  juris- 
diction is  final,  it  is  a  useful  rule  to  file  with  the  petition  for  writ  of 
error  a  statement  of  the  character  of  the  controversy,  and  of  the  issues 
involved,  with  sufficient  fulness  of  detail  to  enable  this  court  to  deter- 
mine whether  it  has  power  to  grant  a  writ  of  error  in  the  event  appli- 
cation should  be  made 385 

Application  for  Writ  op  Error  to  Court  of  Civil  Appeals  for  Second 
District,  in  an  appeal  from  Wichita  County. 

W.  W.  Flood  and  W.  O.  Euatis,  for  application. 

STAYTON,  Chief  Justice. — The  application  for  writ  of  error  show& 
that  this  cause  was  disposed  of  by  a  Court  of  Civil  Appeals  without  a 
written  opinion,  and  that  no  conclusions  of  fact  and  law  have  l)een  filed 
in  that  court.  It  further  shows  that  the  failure  in  this  respect  was  one 
of  the  grounds  of  a  motion  for  rehearing,  but  it  does  not  show  that  the 
court  was  otherwise  requested  to  make  and  file  such  conclusions. 

The  law  contemplates  and  requires  that  ^^  the  petition  shall  be  accom- 
panied with  a  certified  copy  of  the  conclusions  of  law  and  fact  filed  in  the 
cause  by  the  Court  of  Civil  Appeals  with  the  opinion  thereof." 

It  further  requires:  "After  a  cause  is  decided  in  the  Court  of  Civil 
Appeals,  a  conclusion  of  the  facts  and  law  of  the  case  shall  be  filed  in  said 
cause  within  thirty  days  after  the  decision  of  the  same"  in  all  cases  in 
which  writ  of  error  will  lie  to  the  Supreme  Court. 

The  application  shows  such  a  case  as  this  court  would  have  jurisdiction 
over,  but  as  it  does  not  comply  with  the  statutes,  the  writ  of  error  can 
not  now  be  granted. 

If  the  cause  be  in  fact  one  in  which  writ  of  error  will  lie,  it  is  the  right 
of  applicant  to  have  conclusions  of  fact  and  law  made  out  and  filed  in  the 
Court  of  Civil  Appeals,  and  he  is  not  without  remedy  to  enforce  this 
right. 

That  he  may  have  opportunity  to  take  steps  to  secure  the  maldng  and 
filing  of  conclasions  of  law  and  fact,  and  thus  be  enabled  to  so  amend  his 
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application  as  to  enable  this  court  to  determine,  through  the  means  pre- 
scribed by  law,  his  right  to  a  writ  of  error,  further  action  on  the  applica- 
tion will  be  postponed  for  a  period  of  thirty  days. 
Delivered  January  11,  1894. 

ON   FINAL  HEARING. 

GAINES,  Associate  Justice. — This  application  for  a  writ  of  error  was 
held  insufficient  upon  a  former  day  of  the  term,  upon  the  ground  that 
it  was  not  accompanied  by  a  transcript  of  the  conclusions  of  law  and  fact 
of  the  Court  of  Civil  Appeals;  but  action  upon  it  was  suspended,  so  as  to 
enable  the  applicant  to  take  steps  to  procure  the  preparation  and  filing  of 
such  conclusions  by  that  court,  and  to  enable  himself  so  to  amend  his  ap- 
plication as  to  conform  to  the  statute. 

An  amended  application  has  been  filed,  which  is  accompanied  by  an 
additional  transcript  from  the  Court  of  Civil  Appeals,  showing  a  second 
motion  in  that  court,  requesting  that  their  conclusions  of  law  and  fact 
be  filed,  an  order  overruling  that  motion,  and  an  opinion  by  the  court,  set- 
ting forth  the  reasons  why  the  motion  was  refused. 

The  amended  application  contains  a  prayer  for  a  writ  of  mandamus  to 
the  Court  of  Civil  Appeals,  directing  that  court  to  prepare  and  file  their 
conclusions  of  fact  and  law  as  required  by  the  statute. 

It  has  been  our  practice  upon  petitions  for  a  mandamus,  before  issuing 
process  commanding  the  respondents  to  show  cause,  to  examine  the  ap- 
plication, in  order  to  determine  whether  or  not  it  discloses  a  case  which 
would  justify,  upon  the  hearing,  a  peremptory  writ.  In  conformity  with 
that  procedure,  we  have  examined  the  petition  in  this  case,  and  are  of  the 
opinion  that  it  is  not  sufficient  to  warrant  the  relief  for  which  it  prays. 

We  concur  with  the  Court  of  Civil  Appeals  in  holding  that  the  statute 
does  not  impose  upon  them  the  duty  of  filing  conclusions  of  fact  and  law 
in  cases  over  which  their  jurisdiction  is  final.  The  statute  which  defines 
the  duty  expressly  provides,  that  *'  it  shall  not  be  necessary  to  file  said 
conclusions  in  cases  in  which  no  writ  of  error  will  lie  to  the  Supreme 
Court;  but  where  a  cause  is  reversed,  then  the  court  shall  file  the  reasons 
for  reversing  the  same."     Laws  1892,  p.  31. 

The  opinion  of  the  Court  of  Civil  Appeals,  which  accompanies  the 
amended  application,.and  which  was  delivered  upon  disposing  of  the  sec- 
ond request  to  file  their  conclusions,  shows  that  the  ground  upon  which 
the  request  was  denied  was  that  this  is  a  case  of  boundary,  and  that  its 
decision  was  therefore  final.     Laws  1892,  p.  26. 

Now,  while  it  is  true  that  whether  an  action  to  try  title  to  land  re- 
solves itself  into  a  boundary  case  or  not,  is  a  question  of  law,  and  that 
the  determination  of  that  question  may  be  reviewed  by  this  court  upon 
an  application  or  upon  a  petition  for  a  mandamus  to  compel  the  filing  of 
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conclusions  of  fact  and  law;  yet  when  the  court  holds  that  it  is  a  bound- 
ary case,  and  the  facts  stated  in  its  opinion  upon  the  question  do  not  show 
to  the  contrary,  we  are  bound  by  that  ruling,  in  the  absence  of  some  ad- 
ditional facts  appearing  in  the  application  which  tend  to  show  that  it  Is 
erroneous. 

If  the  applicant  had  accompanied  his  application  with  a  copy  of  the 
statement  of  facts,  certified  from  the  transcript  in  the  Court  of  Civil  Ap- 
peals, or  with  extracts  from  that  statement,  duly  certified,  suflScient  to 
«how  that  this  is  not  simply  a  boundary  case,  our  ruling  would  have  been 
different. 

When  the  statement  of  the  case  and  the  conclusions  of  fact  filed  by  the 
Court  of  Civil  Appeals,  in  the  opinion  of  counsel,  do  not  fully  present 
the  case,  and  it  is  deemed  advisable  to  make  that  point  in  this  court,  it 
is  proper  to  bring  to  this  court  with  the  application  such  portions  of  the 
record  on  file  in  the  Court  of  Civil  Appeals  as  may  be  deemed  appro- 
priate to  support  that  contention.  This  procedure  has  been  frequently 
resorted  to  by  counsel  in  applying  for  writs  of  error,  and  has  been  uni- 
formly treated  by  this  court  in  passing  upon  such  applications  as  a  proper 
practice. 

Before  leaving  this  subject,  we  take  occasion  to  say,  that  when  an  ap- 
plication is  made  to  the  Court  of  Civil  Appeals  to  file  their  conclusions  of 
fact  and  law,  and  they  decline  to  accede  to  the  request,  upon  the  ground 
that  no  writ  of  error  lies  to  their  Judgment,  and  the  nature  of  the  case  is 
not  such  as  to  make  it  apparent  that  their  jurisdiction  is  final,  it  is  a  use- 
ful rule  to  file  a  statement  of  the  character  of  the  controversy  and  of  the 
issues  involved,  with  suflScient  fulness  of  detail  to  enable  this  court  to 
determine  whether  or  not  it  has  power  to  grant  a  writ  of  error  in  the 
event  application  be  made  to  it  for  that  purpose. 

In  cases  which  have  been  brought  in  the  County  Court,  or  over  which 
the  County  Court  may  have  had  jurisdiction,  and  in  cases  of  slander  and 
divorce,  it  would  seem  that  a  particular  statement  of  their  nature  is  un- 
necessary; but  where  the  action  is  for  the  purpose  of  trying  title  to  land, 
in  the  absence  of  some  showing  as  to  the  issues  developed  upon  the  trial, 
it  is  impossible  for  this  court  to  determine  whether  it  is  a  case  of  bound- 
ary or  not. 

Our  purpose  in  making  these  remarks  is  to  suggest  a  proper  practice, 
and  not  to  imply  that  the  statement  contained  in  the  opinion  of  the  Court 
of  Civil  Appeals  upon  the  motion  of  the  applicant  to  file  conclusions  of 
fact  and  law  is  in  any  manner  insufficient. 

Applicant's  petition  for  mandamus  is  refused;  and  his  amended  appli- 
cation for  a  writ  of  error  now  disclosing  that  this  is  a  case  of  boundary, 
the  application  is  dismissed  for  want  of  jurisdiction. 

Delivered  February  1,  1894. 

Vol.  LXXXVI.  Sup.— 25 
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Caroill  <fe  Dennis  y.  Kountze  Bros. 
No.  35. 

1.  Fraud— Trust— Discovery. 

Id  cases  of  fraudulent  conveyances  equity  will  extend  its  aid  to  the 
creditor  by  entertaining  a  bill  against  the  proper  parties  which  points 
out  the  property  and  specifies  the  particulars  in  which  the  fraud  con- 
sists, and  will,  as  in  all  other  cases,  grant  a  discovery  as  ancillary  to 
the  action 395 

2.  Same— Cases  Adhered  to. 

Cronin  v.  Gay,  20  Texas,  460;  and  Love  v.  Keowne,  58  Texas,  191,  ad- 
hered to.  The  statute  prescribes  a  mode  of  discovery  as  auxiliary  to 
a  regular  suit,  but  not  as  an  independent  remedy.  Bills  of  discovery 
were  abolished  by  the  enactment  of  statutory  proceedings  covering 
the  subject 395 

8.  Bill  for  Discovery. 

This  court  has  never  countenanced  a  proceeding  to  make  the  debtor  ap- 
ply his  assets  to  the  payment  of  a  judgment  against  him.  or  to  compel 
him  to  disclose  his  assets  so  that  an  execution  may  be  levied,  or  a 
writ  of  garnishment  served  to  reveal  them.  We  are  of  opinion,  that 
in  the  absence  of  a  statute  conferring  authority  for  the  proceeding,  it 
should  be  held  that  none  exists 396 

4.  Be-enaotment  of  Statute— Construction. 

When  the  Legislature  re-enacts  a  statute  which  has  been  construed  by 
the  courts,  the  presumption  is  that  it  intended  that  the  new  enactment 
should  receive  the  same  construction  as  the  old.  The  rule  applied  to 
the  construction  of  the  Revised  Statutes  as  applied  to  the  case  of  Cro- 
nin V.  Gay  upon  the  subject  of  bills  for  discovery 400 

Error  to  Court  of  Civil  Appeals  for  First  District,  in  a  case  from 
Harris  County. 

This  was  a  suit  by  Kountze  Bros.,  as  creditors  of  Cargill  <fe  Dennis«  to 
compel  them  to  make  discovery  of  their  assets. 

The  District  Court  sustained  a  demurrer  to  the  petition  and  dismissed 
the  bill.     On  error  the  Court  of  Civil  Appeals  reversed  the  judgment. 

On  application  to  the  Supreme  Court  for  writ  of  eiTor,  it  was  urged  as 
grounds  for  jurisdiction,  that  "  it  became  necessary  to  the  decision  of 
said  cause  in  said  Court  of  Civil  Appeals  to  determine  the  construction 
of  section  8,  article  5,  of  the  Constitution  of  the  State  of  Texas,  as 
amended  Septeml)er  22, 1891,  to  the  facts  alleged  in  said  petition  of  said 
Kountze  Bros.,  to  which  said  demurrer  in  the  trial  court  was  sustained; 
and  to  determine,  first,  whether  or  not  said  provision  of  said  Constitution, 
which  gives  jurisdiction  to  the  District  Courts  '  over  all  causes  of  action 
whatever  for  which  a  remedy  or  jurisdiction  is  not  provided  by  law  or 
this  Constitution,'  did  so  retroact  as  to  apply  to  said  petition  of  Kountze 
Bros.,  which  was  filed  in  the  court  below  on  September  11,  1891;  second, 
whether  or  not  the  relief  prayed  for  in  said  petition  was  compatible  with 
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our  system  of  pleading  and  practice  under  the  organic  law,  even  as 
changed  by  said  amendment;  and,  third,  whether  or  not  said  constitu- 
tional amendment  did  in  fact  authorize  the  relief,  or  any  part  of  the 
same,  prayed  for  in  said  petition,  or  any  relief  whatsoever  under  the 
allegations  therein  contained." 

Qoldthwaite  A  Ewing  and  H.  F.  Bing,  for  plaintiffs  in  error. — 1.  There 
is  no  such  thing  as  an  inherent  jurisdiction  in  any  court  not  derived  from 
the  law  of  its  creation,  nor  does  the  Constitution  grant  to  the  District 
Court  every  remedy  that  may  have  been  administered  by  the  chancery 
system  of  England,  but  only  jurisdiction  for  relief  where  there  is  a  suit 
with  a  matter  in  controversy  amounting  to  $500.  Here  there  is  no  pre- 
tense of  controversy  about  the  judgment,  no  matter  in  controversy  of  any 
value  is  alleged;  only  a  fishing  for  a  matter  of  some  value  or  other.  The 
petition  invoked  no  jurisdiction  lodged  in  the  court  by  the  organic  law. 
Const.,  art  5,  sec.  8;  Messner  v.  Giddings,  65  Texas,  308. 

2.  The  bill  is  one  for  discovery  as  an  independent  remedy.  Such  a 
bill  never  lay  in  the  State  courts  of  Texas,  except  in  aid  of  a  pending 
suit  (Cronin  v.  Gay,  20  Texas,  460),  and  is  now  superseded  entirely. 
Love  V.  Keowne,  58  Texas,  197.  A  bill  very  similar  to  the  one  in  ques- 
tion was  expressly  characterized  as  an  anomaly,  and  dismissed  as  such 
without  demurrer,  in  Cronin  v.  Gay,  20  Texas,  461.  See,  also,  Carter 
V.  Hightower,  79  Texas,  135;  Noyes  v.  Brown,  75  Texas,  458;  Sewing 
Machine  Co.  v.  Atkeson,  75  Texas,  380;  Price  v.  Brady,  21  Texas,  614; 
Taylor  v.  Gillean,  23  Texas,  161;  Donovan  v.  Fine,  1  Hopk.  Ch.,  59. 

3.  While  a  plaintiff  with  a  suit  involving  matter  in  controversy  of 
proper  value  may  have  any  relief  given  in  equity  consistent  with  our 
system  or  policy  of  law,  yet  he  can  not  invoke  a  remedy  dependent  solely 
upon  the  practice  peculiar  to  chancery,  of  bill  and  specific  answer,  and 
which  is  utterly  at  war  with  our  very  system  of  practice,  in  which  a  plain, 
concise,  positive  statement  of  facts  is  required  on  the  one  side,  and  a  gen- 
eral denial  on  the  other.  Such  a  remedy  comes  within  the  exception  of 
grant  of  equity  jurisdiction,  because  inconsistent  with  the  policy  of  our 
system  as  existing  under  organic  law  from  the  earliest  days.  Newson  v. 
Chrisman,  9  Texas,  117. 

4.  The  statutes  of  attachment,  garnishment  (a  mode  of  discovery),  and 
execution  purport  to  furnish  a  complete  system  for  the  forced  collection 
of  debts,  and  thereby  repeal  all  laws  on  that  subject.  Rogei's  v.  Watrous, 
8  Texas,  62.  Equity  may  supply  remedial  deficiencies  in  the  unwritten 
law;  but  where  positive  law,  enlarging  the  unwritten  law  on  the  subject, 
prescribes  the  remedy  to  be  pursued  for  a  given  purpose,  as  the  collection 
of  debts,  it  is  submitted  that  the  courts  will  not  add  another  remedy  by 
supplemental  proceedings,  except  where  the  positive  law  so  provides,  as 
it  does  in  Illinois  (Underwood's  Statutes,  75),  New  York  from  a  very 
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early  day  (Code  of  New  York,  section  292),  California  (California  Code 
Civil  Procedure,  sections  714,  715),  Ohio  (sections  459,  460,  Ohio  Code 
Civil  Procedure),  Iowa  (sections  3136-3138,  Code  of  Iowa),  South  Caro- 
lina (Code  Civil  Procedure,  section  318),  Nevada  (Compiled  Laws  of  Ne- 
vada, section  1301),  Wisconsin  (Statutes,  section  100),  Indiana  (Code,  sec- 
tions 518,  519),  North  Carolina  (Code  Civil  Procedure,  264),  and  in  Ar- 
kansas, Kentucky,  Missouri,  Maine,  South  Carolina,  Oregon,  New  Jersey, 
and  other  States. 

Stewart  &  Stewart^  for  defendants  in  error. — 1.  The  District  Court  has 
original  jurisdiction  in  civil  cases  of  all  suits,  complaints,  or  pleas  what- 
ever, without  regard  to  any  distinction  between  law  and  equity,  when 
the  matter  in  controversy  shall  be  valued  at  or  amount  to  $500,  exclusive 
of  interest,  and  to  hear  and  determine  any  cause  which  is  or  may  be  cog- 
nizable by  courts  either  of  law  or  equity,  and  to  grant  any  relief  which 
could  be  granted  by  said  courts  or  either  of  them.  Const.,  art.  5,  sec  8; 
Rev.  Stats.,  arts.  1117,  1122;  Smith  v.  Smith,  11  Texas,  105. 

2.  Whatever  ordinaiy  or  extraordinary  writ  can  be  issued  by  a  com- 
mon law  judge  or  chancellor  in  those  States  where  the  jurisdiction  of 
these  offices  is  separate  and  distinct,  can  in  this  State  be  issued  by  a  dis- 
trict judge.  Jones  v.  McMahan,  30  Texas,  728;  Johnston  v.  Powell,  34 
Texas,  529;  Shulte  v.  Hoffman,  18  Texas,  678. 

3.  Whatever  suits  may  be  instituted  in  equity  courts  may  be  instituted 
in  ours.  The  only  inquiry  to  be  made  at  the  institution  of  a  suit  is  whether 
the  facts  of  the  case  are  such  as  to  entitle  a  party  to  judgment  in  his  favor 
in  law  or  equity;  and  if  he  have  rights  cognizable  by  either,  such  relief 
will  be  adjudged  by  the  court  as  the  nature  of  the  case  demands.  The 
rule,  that  courts  of  equity  will  interfere  only  where  the  party  is  remedi- 
less at  law,  has  but  little  application  under  a  system  in  which  the  litigants 
in  a  suit  can  demand  and  obtain  all  the  relief  which  can  be  granted  by 
either  courts  of  law  or  equity.  Smith  v.  Clopton,  4  Texas,  113;  Farrar 
V.  Beeman,  63  Texas,  180;  Grabenheimer  v.  Blum,  63  Texas,  373;  Voigt- 
lander  v.  Brotzc,  59  Texas,  286;  Douglas,  Brown  &  Co.  v.  Neil  <fe  Co.,  87 
Texas,  547. 

4.  The  giving  of  a  remedy  by  statute  in  a  court  of  law  has  never  been 
deemed  to  take  away  or  in  any  degree  to  abridge  the  original  and  inherent 
powers  and  jurisdiction  of  the  Court  of  Chancery.  Our  courts,  possess- 
ing the  powers  of  courts  of  chancery,  may  proceed  to  administer  relief 
upon  the  principles  of  equity  as  fully  and  completely  as  a  court  of  chan- 
cery in  England  could  do,  without  the  aid  of  the  statute.  The  founda- 
tion of  the  jurisdiction  of  equity  is  not  in  the  statute,  but  in  the  judicial 
incompetency  of  the  courts  of  common  law  to  furnish  a  plain,  complete, 
and  adequate  remedy.  Grossmeyer  v.  Beeson,  18  Texas,  766;  Duncan  v. 
Magette,  25  Texas,  251;  Castro  v.  Gentiley,  11  Texas,  28. 
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GAINES,  Associate  Justice.  —  This  suit  was  brought  by  Kountze 
Brothers,  alleging  themselves  to  be  creditors  of  Cargill  &  Dennis,  to  com- 
pel the  latter  to  make  discovery  of  their  assets. 

After  stating  that  the  plaintiffs  had  obtained  a  judgment  against  the 
defendants  for  $1054;  that  they  had  sued  out  executions  which  had  been 
returned  "  no  propei'ty  found,"  and  that  they  had  caused  an  abstract  of 
the  Judgment  to  be  filed  in  the  office  of  the  clerk  of  the  County  Court  of 
Harris  County,  so  as  to  secure  a  lien  upon  the  real  estate  of  defendants 
in  that  county,  they  proceed  in  their  petition  to  make  the  following  alle- 
gations: "And  your  petitioners  represent,  that  shortly  before  the  recov- 
ery of  said  judgment  against  Cargill  <&  Dennis,  they,  the  said  Cargill  <& 
Dennis,  were,  and  for  several  years  previous  thereto  had  been  and  are 
now,  engaged  in  divers  money  making  and  speculating  enterprises  and 
transactions;  and  your  petitioners  are  informed  and  believe  that  in  course 
of  such  business  pursuits  of  the  said  Frank  Cargill  and  E.  L.  Dennis,  di- 
vers persons  became  indebted  to  them  to  a  large  amount,  and  that  the 
defendants,  Cargill  <&  Dennis,  have  at  the  time  of  filing  this,  your  peti- 
tioners' bill  of  complaint,  debts  due  to  them,  and  for  which  they  hold 
divers  securities  and  evidences,  to  a  large  amount,  and  have  divere  goods, 
wares,  and  merchandise  or  other  articles  of  pei^sonal  property  which  be- 
long to  them  or  in  which  they  are  in  some  way  beneficially  interested, 
and  that  they  have  equitable  interests  and  things  in  action  of  some  kind 
or  nature,  which  might  or  ought  to  be  applied  to  the  payment  of  your 
petitioners'  said  judgment  against  them,  the  defendants,  Cargill  &  Dennis. 

"And  your  petitioners  further  represent,  that^he  defendants,  Frank 
Cargill  and  E.  L.  Dennis,  more  especially  E.  L.  Dennis,  are  owners  of  or 
in  some  way  or  manner  beneficially  interested  in  some  real  estate  in  this 
or  some  other  State  or  Territory,  or  some  chattels  real  of  some  name  or 
kind,  or  in  some  contract  or  agreement  relating  to  real  estate,  or  rents  or 
issues  and  profits  of  some  real  estate;  and  also,  that  the  defendants  are  the 
owners  of  or  in  some  way  or  manner  beneficially  interested  in  the  stock 
of  some  company,  incorporated  or  unincorporated,  or  in  the  profits  of 
some  company  or  copartnership;  and  also,  that  they  have  in  their  posses- 
sion at  the  time  of  the  filing  of  this,  your  petitioners*  bill  of  complaint, 
some  money  or  bank  bills;  or  that  they  have  money  deposited  in  some 
bank  or  elsewhere  to  their  credit;  or  that  they  have  money  or  securities 
for  the  payment  of  money  held  by  some  other  person,  in  trust  or  other- 
wise, for  their  benefit.  And  if  the  defendants,  Frank  Cargill  and  E.  L. 
Dennis,  have  made  any  sale  or  assignment  of  their  property  or  effects,  or 
any  part  thereof,  your  petitioners  expressly  charge  that  they  believe  that 
such  sale,  transfer,  or  assignment  is  merely  colorable,  and  made  with  the 
view  of  protecting  the  property  or  effects  of  the  defendants  so  assigned, 
and  placing  the  same  beyond  the  reach  of  your  petitioners'  said  judg- 
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ment,  and  to  enable  the  defendants  to  control  and  enjoy  the  same  and  the 
avails  tliereof,  and  that  it  would  so  appear  if  the  defendants,  Frank  Car- 
gill  and  Edward  L.  Dennis,  would  state  and  set  forth  when  and  to  whom 
such  sale,  transfer,  or  assignment  was  made,  and  what  was  the  amount  in 
value  of  the  property  and  effects  assigned,  sold,  or  transferred,  and  what 
were  the  terms  and  conditions  upon  which  such  sale,  transfer,  or  assign- 
ment was  made,  and  what  disposition  had  been  made  of  the  property  or 
effects  so  sold,  transferred,  or  assigned,  and  in  whose  possession  the  same 
is  now,  or  what  has  been  done  with  the  avails  thereof. 

*'And  your  petitionei'S  claim  a  full  discovery  and  complete  disclosure 
of  all  such  property  and  effects  and  things  in  action  belonging  to  the  de- 
fendants, Cargill  and  Dennis;  and  all  trusts  whereby  any  property,  debts, 
or  other  effects  are  held  for  the  use  and  benefit  of  the  defendants,  Frank 
Cargill  and  Edward  L.  Dennis;  and  of  every  sale,  transfer,  or  assign- 
ment which  defendants  have  made  of  their  property,  debts,  or  other 
effects;  and  of  the  person  or  persons  to  whom  such  assignment,  sale,  or 
transfer  has  been  made;  the  amount  and  value  of  the  property,  debts,  or 
effects  so  assigned,  sold,  or  transferred,  and  the  trusts  or  other  conditions 
upon  which  said  sale  or  assignment  or  transfer  was  made;  and  all  the 
facts  and  circumstances  relating  thereto;  and  particularly  what  is  the  sit- 
uation of  the  property,  debts,  or  other  effects  assigned  or  transferred  at 
the  time  of  the  filing  of  this,  your  petitioners'  bill  of  complaint. 

^<And  your  petitioners  further  represent,  that  they  have  reason  to  be- 
lieve, and  so  charge  the  fact  to  be,  that  the  defendants  have  property, 
debts,  and  other  equitable  interests,  things  in  actions  or  effects  of  the 
value  of  more  than  $1054,  interests  and  costs,  exclusive  of  all  prior  just 
claims  thereon,  and  which  your  petitionee  have  been  unable  to  reach  by 
execution  on  said  judgment  against  said  defendants,  Cargill  <fe  Dennis; 
and  that  this,  your  petitioners*  bill  of  complaint,  is  not  exhibited  by  col- 
lusion with  the  defendants  or  with  any  other  person;  or  for  the  purpose 
of  protecting  the  property  or  effects  of  the  defendants,  Frank  Cargill  and 
Edward  L.  Dennis,  against  the  claim  of  other  creditors,  but  for  the  sole 
and  only  purpose  of  compelling  payment  and  satisfaction  of  the  judg- 
ment so  as  aforesaid  recovered  by  your  petitioners  against  the  defend- 
ants, Frank  Cargill  and  Edward  L.  Dennis." 

The  petition  concludes  with  a  prayer  that  each  of  the  defendants  be 
required  to  disclose  under  oath  all  their  assets  of  every  description  what- 
ever, and  that  they  also  be  required  to  answer  certain  special  interroga- 
tories which  are  set  out  therein. 

The  trial  court  sustained  a  demurrer  to  the  petition  and  dismissed  the 
suit.  The  plaintiff  having  sued  out  a  writ  of  error,  the  Court  of  Civil 
Appeals  reversed  the  judgment  and  remanded  the  cause.  The  case  came 
to  us  upon  a  writ  of  error  from  this  court  to  the  Court  of  Civil  Appeals. 
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Opinion. — We  are  of  the  opinion  that  the  District  Court  was  correct, 
and  that  the  Court  of  Civil  Appeals  erred  in  its  ruling. 

Broad  expressions  of  eminent  text  writers  would  seem  to  sanction  this 
proceeding.  We  think,  however,  the  propositions  announced  by  them 
are  not  supported  by  the  cases  cited,  except  in  a  restricted  sense.  Mr. 
Freemen,  in  enumerating  '-the  objects  which  may  be  accomplished  by 
proceedings  in  equity  to  obtain  satisfaction  of  a  judgment  at  law," 
says:  "  1.  A  full  and  complete  discovery  may  be  obtained  of  all  the 
defendant's  assets,  and  when  discovered  they  may  be  compelled  to  con- 
tribute to  the  payment  of  the  plaintiff's  judgment."  2  Freem.  on  Ex., 
sec.  424.  A  review  of  the  cases  cited  by  the  learned  author  will  show 
that  none  of  them  can  be  held  a  precedent  for  a  general  bill  of  discovery 
like  tnat  under  consideration. 

The  first  is  Creswell  v.  Smith,  8  Lea,  688.  Its  nature  is  shown  by  the 
following  quotation  from  the  opinion:  ''The  bill  must  therefore  be  re- 
garded as  filed  against  the  defendant  Smith  alone,  and  the  question  is, 
can  it,  in  this  view,  be  maintained  ?  The  question  is  a  new  one  in  this 
State,  so  far  as  I  know,  and  merits,  as  I  think,  a  very  careful  considera- 
tion. It  will  be  observed  that  it  is  not  a  bill  for  the  purpose  merely  of 
compelling  the  defendant  to  discover  generally  whether  he  owns  prop- 
erty, money,  or  effects  for  the  payment  of  his  debts,  in  the  nature  of  a 
'  fishing  bill. '  It  is  true  there  is  a  prayer  that  the  defendant  be  required 
to  discover  whether  he  owns  any  property  or  stock  or  choses  in  action  of 
any  character;  but  the  stating  part  of  the  bill  points  out  specificially  the 
property  about  which  the  discovery  is  specially  sought,  and  states  circum- 
stantially the  information  upon  which  it  is  charged  that  the  defendant  owns 
the  property.  If  the  right  to  discovery  and  relief  in  this  particular  prop- 
erty can  be  maintained,  then  that  the  prayer  of  the  bill  is  too  broad  would 
not  be  material.  We  think  the  prayer  is  too  broad,  but  that  part  should 
be  rejected."  The  opinion  then  proceeds  to  hold,  that  the  jurisdiction  of 
the  court  to  entertain  the  bill  should  be  upheld  as  to  the  property  specific- 
ally pointed  out,  by  virtue  of  the  authority  conferred  by  the  statute  of 
the  State. 

Carter  v.  Hampton's  Administrators,  77  Virginia,  631,  was  a  bill 
brought  by  the  creditor  of  a  decedent  stgainst  the  administrators  and 
heirs,  to  compel  a  discovery  of  assets  belonging  to  the  estate.  Thomas 
V.  Adams,  30  Illinois,  37,  and  Clark  v.  Webb,  2  H.  <fe  M.,  8,  are  cases  of 
the  same  character.  It  is  well  established,  that  such  a  bill  may  be  main- 
tained, as  we  shall  hereafter  show. 

Gordon  v.  Lowell,  21  Maine,  251,  was  a  suit  to  set  aside  a  fraudulent 
conveyance  of  certain  property  specifically  described,  and  to  subject  it  to 
the  payment  of  the  complainant*s  debt. 

Love  V.  Getsinger,  3  Halsted  Chancery,  191,  was  a  bill  filed  under  the 
provisions  of  the  New  York  statute. 
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Miers  v.  Zanesville,  etc.,  Company,  11  Ohio,  273,  was  a  proceediDg- 
against  a  corporation  for  the  discovery  of  assets,  and  specifically  pointed 
out  the  assets  in  reference  to  which  the  discovery  was  sought.  Among^ 
other  things,  it  sought  to  subject  unpaid  subscriptions  to  the  capital  stock 
to  complainant's  debt,  which  is  a  well  recognized  ground  for  equitable 
interference. 

Cadwallader  v.  The  Granville  Society,  11  Ohio,  278,  was  a  suit  to  sub- 
ject the  defendant's  interest  in  a  specific  tract  of  land,  upon  the  ground 
that  the  interest  was  equitable  and  not  subject  to  sale  under  execution. 

Goss  V.  Lester,  1  Wisconsin,  43,  was  an  action  to  set  aside  fraudulent 
conveyances. 

Hocker  v.  Robson,  8  Rhode  Island,  141,  was  a  bill  filed  by  certain 
creditors  against  the  assignees  of  their  debtor,  to  recover  a  surplus  of 
assets  in  their  hands,  and  for  an  account.  It  gives  no  countenance  to 
the  proceeding  in  the  present  case. 

Hendricks  v.  Robinson,  2  Johnson  Chancery,  283,  was  a  suit  to  set  aside 
certain  fraudulent  conveyances  specifically  described.  We  fail  to  see  that 
Kimberly  v.  Sells,  3  Johnson  Chancery,  467,  also  cited  b.y  Mr.  Freeman^ 
has  any  application  whatever  to  the  doctrine  announced  by  him. 

In  Boden  v.  Dellon,  1  Atkinson,  289,  the  bill  was  filed  by  the  assignee 
of  a  bankrupt,  suspected  of  having  concealed  his  assets,  against  himself 
and  certain  relatives,  to  compel  a  discovery.  The  case  involved  both 
fraud  and  trust,  and  the  proceeding  was  probably  specially  authorized  by 
statute.     The  report  of  the  case  is  very  meagre. 

The  case  of  Leroy  v.  Rogei*s,  3  Paige  Chancery,  234,  would  be  authority 
in  support  of  the  petition  in  the  present  case,  were  it  not  for  the  fact  that 
at  that  time  the  statutes  of  New  York  expressly  authorized  the  proceed- 
ing. A  careful  reading  of  the  opinion  will  show  that  it  involved  the  con- 
struction of  a  statute. 

Mr.  Pomeroy  says:  "  Creditors'  suits  were  therefore  permitted  to  be 
brought  in  those  instances  where  the  relief  by  execution  at  common  law 
was  ineffectual;  as  for  the  discovery  of  assets,"  etc.  3  Pome.  Eq.  Jur., 
sec.  1415.  In  support  of  this  proposition  some  of  the  authorities  already 
reviewed  are  cited.  The  additional  authorities  we  will  now  proceed  ta 
consider. 

Hadden  v.  Spader,  20  Johnson,  554  (same  case  under  name  of  Spader 
V.  Davis,  5  Johnson  Chancery,  280),  was  a  suit  by  judgment  ci*editor8> 
against  their  debtors  and  the  assignee  of  a  stock  of  goods  alleged  to  have 
been  fraudulently  transferred  to  him  by  such  creditors,  to  subject  the 
goods  or  their  proceeds  to  the  payment  of  the  judgment.  A  discovery 
was  prayed,  and  answers  having  been  filed,  the  case  was  discussed  and 
determined  upon  the  question  of  the  right  to  subject  the  proceeds  of  the 
property  to  the  payment  of  the  debt. 

Bay  State  Iron  Company  v.  Goodall,  89  New  Hampshire,  223,  was  a 
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case  like  the  present.  But  it  is  apparent  from  the  opinion  that  there  was- 
a  statute  of  the  State  of  New  Hampshire  which  authorized  the  proceeding, 
although  the  court  say  the  remedy  exists  in  equity  without  the  statute. 
The  main  authority  cited  to  support  the  last  proposition  is  Leroy  v. 
Rogers,  supra,  which  we  have  seen  was  a  proceeding  under  the  Revised 
Statutes  of  the  State  of  New  York. 

In  Trego  v.  Skinner,  42  Maryland,  427,  the  complainant,  a  Judgment 
creditor,  sought  to  subject  real  estate  alleged  to  have  been  paid  for  by 
their  debtor,  and  to  have  been  conveyed  to  his  wife,  to  the  satisfaction  of 
their  judgment.  A  discovery  was  also  prayed  as  to  other  assets  fraudu- 
lently concealed  by  the  debtor  and  by  a  firm  of  which  he  was  a  member. 
The  court  held  that  a  demurrer  to  the  bill  was  properly  overruled.  The 
bill  was  certainly  good  in  part,  and  the  decision  of  the  court  was  correct. 
The  expressions  in  the  opinion  show  that  the  court  were  also  of  the 
opinion  that  the  bill  was  good  as  to  the  discovery,  but  for  this  they  cite 
no  authority. 

In  Bispham's  Equity,  page  572,  in  speaking  of  creditoi*s'  bills,  it  is  said: 
"They  may  also  be  made  use  of  for  the  purpose  of  obtaining  discovery 
of  the  debtor's  property."  The  only  case  cited  in  support  of  the  text  is 
Newman  v.  Willetts,  52  Illinois,  98,  which  was  merely  a  proceeding  to 
set  aside  a  fraudulent  conveyance  of  cei*tain  real  estate  belonging  to  the 
debtor,  and  to  subject  it  to  the  payment  of  complainant's  debt. 

In  the  latest  edition  of  Story's  Commentaries  on  Equity  Jurisprudence, 
it  is  to  be  noted  that  the  editor,  in  a  note,  says,  "  that  a  creditor  who  has 
exhausted  his  remedy  at  law  may  maintain  a  bill  for  discovery  of  assets 
and  relief."  2  Story  Eq.  Jur.,  13  ed.,  sec.  1493,  note  b;  citing  44  N.  H., 
541.  We  have  already  seen  that  the  remedy  was  authorized  by  the  stat- 
utes of  New  Hampshire.  The  text  of  the  work,  so  far  as  we  have  been 
able  to  see,  does  not  lay  down  that  doctrine;  and  it  is  a  little  remarkable 
that  if  the  Court  of  Chancery  had  authority  to  entertain  a  bill  by  a  judg- 
ment creditor  merely  to  discover  the  assets  of  his  debtor,  that  so  import- 
ant a  doctrine  should  have  escaped  the  scrutiny  of  that  able  and  learned 
commentator. 

Turning  to  the  English  authorities,  we  find  in  Spence's  Equitable 
Jurisprudence  of  the  Court  of  Chancery  a  section  upon  the  subject  of 
*' Suits  in  Chancery  by  Creditors,"  in  which  the  author  says:  *'The 
jurisdiction  of  the  ecclesiastical  court  being,  as  before  mentioned,  defect- 
ive in  the  case  of  creditors,  rendered  it  necessary  to  resort  to  the  Court 
of  Chancery,  which  court  required  not  only  the  executor  or  admin istator 
to  sweai'  to  his  accounts,  but  supplying  the  defects  of  the  ecclesiastical 
law,  allowed  the  creditor  to  contest  it.  The  court  also  decreed  payment 
of  the  debt,  where  there  were  assets,  and  which  the  Court  of  Chancery  by 
its  process  for  obtaining  discovery  was  enabled  effectually  to  ascertain. 
Suits  of  this  description  and  proceedings  upon  them  are  found  in  the 
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calendars  from  the  reign  of  Edward  VI  downward.  The  court  was  neces- 
sarily resorted  to  in  order  to  recover  merely  equitable  demands,  as  when 
A  creditor  sought  to  enforce  an  equitable  security  not  giving  any  legal 
title,  and  in  which  therefore  there  was  no  remedy  at  law,  or  when  the 
debtor  had  conveyed  or  devised  his  property  in  special  trust  for  the  pay- 
ment of  his  debts.**     2  Spencer's  Eq.  Jur.,  680. 

In  Adams*  Equity  also,  the  doctrine  of  the  right  of  the  creditor  of  an 
estate  to  file  a  bill  in  the  Court  of  Chancery  to  compel  the  executor  or 
administrator  to  disclose  the  assets  is  distinctly  recognized.  Adams'  £q., 
257. 

But  neither  of  these  authors  anywhere  recognize  the  right  of  a  judg- 
ment creditor  to  compel  his  debtor  by  a  bill  of  discovery  to  make  a  dis- 
closure of  the  property  owned  by  him.  We  have  been  cited  to  no  English 
case  in  which  the  Court  of  Chancery  ever  exercised  such  a  jurisdiction, 
and  we  have  found  none.  And  it  may  be  doubted  if  there  be  any  well 
considered  case  in  the  American  courts  in  which  a  discovery  of  that  char- 
acter has  been  compelled,  in  the  absence  of  a  statute  confeiTing  the  au- 
thority. 

Every  original  bill  in  equity,  according  to  the  practice  of  the  Court  of 
Chancery,  is  a  bill  of  discovery.  Story  on  Eq.  Plead.,  sec  811.  They 
Are  usually  bills  of  discovery  and  relief;  that  is  to  say,  they  pray  the 
court  to  grant  some  relief,  and  as  an  aid  thereto,  they  seek  to  purge  the 
conscience  of  the  defendant  in  order  to  establish  some  fact  necessary  to 
be  proved  as  a  basis  for  the  decree. 

But  a  bill  for  discovery  merely  does  not  pray  a  decree.  It  is  brought 
in  aid  of  a  pending  action  at  law,  or  of  a  suit  at  law  to  be  brought  in  or- 
der to  procure  evidence. 

Judge  Story  says:  "The  bill  should  set  forth  the  pai*ticular  matters 
to  which  the  discovery  is  sought,  for  the  other  party  is  not  bound  to 
make  answer  to  vague  and  loose  surmises.  On  this  account,  when  a  bill 
of  discovery  was  brought  by  an  executrix,  stating  generally  that  a  de- 
mand had  been  made  upon  her  as  executrix  by  the  defendant,  which  she 
had  refused  to  pay,  and  he  had  sued  her  therefor;  and  that  the  executrix 
knew  nothing  of  the  demand  of  her  own  knowledge,  but  believed  it  to 
be  unjust,  because  the  defendant  took  no  measures  to  liquidate  it  in  the 
testator's  lifetime,  and  did  not  produce  any  vouchers;  and  that  she  could 
not,  without  a  discovery  of  all  the  facts,  safely  proceed  to  a  trial  at  law 
in  the  suit,  and  prayed  a  discovery;  it  was  held,  that  the  bill  was  bad 
and  a  mere  fishing  bill,  amounting  only  to  a  statement  that  the  executrix 
was  sued  at  law,  and  did  not  show  for  what,  and  therefore  asked  a 
discovery  beforehand,  although  she  had  reason  to  conclude  that  the  suit 
was  upon  some  groundless  pretense."     Story  on  Eq.  Plead,  sec.  325. 

The  petition  in  the  present  ease,  although  it  has  the  semblance  of  great 
particularity,  is  in  effect  as  general  as  it  is  possible  to  make  it.     It  seems 
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to  us  to  amount  to  no  more  than  an  allegation  that  the  defendants  have 
concealed  or  covered  up  somewhere  some  assets,  legal  or  equitable,  sub- 
ject to  be  applied  to  the  satisfaction  of  plaintiffs'  judgment,  which  they 
have  been  unable  to  discover. 

The  authorities  we  have  considered  indicate  to  our  minds  that  such  a 
proceeding  was  not  allowable  under  the  English  equity  practice.  It  is 
provided  for  by  statute  in  many  of  our  States,  and  many  cases  may  be 
found  where  the  jurisdiction  was  exercised  by  virtue  of  such  statutes. 
Bills  against  executors  for  a  discovery  of  assets  and  against  assignees  for 
account  and  discovery  were  frequently  entertained  in  the  Court  of  Chan- 
eery.  These  all  involved  a  trust.  In  cases  of  fraudulent  conveyances 
equity  will  extend  its  aid  to  the  creditor  by  entertaining  a  bill  against 
the  proper  parties,  which  points  out  the  property  and  specifies  the  par- 
ticulars in  which  the  fraud  consists,  and  will  as  in  all  other  cases  grant  a 
discovery  as  ancillary  to  the  action.  In  this  case  there  is  no  trust — there 
is  the  simple  relation  of  debtor  and  creditor.  The  bill  alleges  a  surmise 
of  fraud,  but  specifies  none. 

Cronin  v.  Gay,  20  Texas,  460,  was  a  case  somewhat  like  this.  The 
<K)urt,  in  its  opinion,  characterized  the  proceeding  as  anomalous,  and  held 
that  the  suit  could  have  been  properly  dismissed  without  motion  or  de- 
murrer. The  court  also  say:  "  Our  statute  has  prescribed  a  mode  of  dis- 
<X)very  as  auxiliary  to  a  suit,  but  not  as  an  independent  remedy  discon- 
nected from  a  regular  suit."  This  remark  was  pertinent  to  the  question 
before  the  court,  if  not  indispensable  to  its  decision. 

In  Love  v.  Keowne,  68  Texas,  191,  Mr.  Justice  Bonner  says:  ''Although 
a  bill  of  discovery,  technically  so  called  and  known  in  equity  practice,  is 
not  known  to  our  practice,  yet  we  have  a  statute  which  is  intended  to 
answer  the  same  purpose.  ♦  ♦  ♦  in  Cronin  v.  Gay,  20  Texas,  460,  it 
is  decided,  that  the  statute  prescribes  this  mode  of  discovery  as  auxiliary 
to  a  regular  suit,  but  not  as  an  independent  remedy  disconnected  from 
such  suit.*' 

Our  statutes  have  largely  extended  the  legal  remedies  of  judgment 
<ireditors,  as  recognized  at  common  law..  Under  execution  they  may  levy 
upon  and  sell  the  interest  of  the  defendant,  whether  legal  or  equitable,  in 
both  his  real  and  personal  property.  They  may  subject  by  process  of 
garnishment  his  choses  in  action  and  his  shares  in  incorporated  companies 
to  the  satisfaction  of  their  judgment. 

But  we  have  held  that  equity  will  not  aid  the  writ  of  garnishment. 
Noyes  v.  Brown,  75  Texas,  458. 

In  Price  v.  Brady,  21  Texas,  614,  it  was  decided  that  promissory  notes 
could  only  be  subjected  to  the  payment  of  a  judgment  by  a  writ  of  garn- 
ishment served  upon  the  makei*s;  that  they  could  not  be  sold  under  exe- 
cution, and  that  therefore  an  agent  holding  them  for  collection  could  not 
be  made  liable  by  the  writ  of  garnishment.     And  it  seems  to  us  the  gen- 
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eral  trend  of  our  decisions  is  to  confine  creditors  to  their  statutory  reme- 
dies, and  not  to  aid  them  in  a  court  of  equity,  except  in  cases  of  trusts 
and  frauds. 

Our  courts  will  at  the  instance  of  a  creditor  set  aside  a  fraudulent  con- 
veyance of  a  debtor,  so  as  to  subject  the  property  to  sale  under  execu- 
tion, and  to  enable  the  creditors  to  realize  at  such  sale  a  fair  price.  But 
this  court  has  never  countenanced  a  proceeding  to  make  the  debtor  apply 
his  assets  to  the  payment  of  a  judgment  against  him,  or  to  compel  him  to 
disclose  his  assets,  so  that  an  execution  may  be  levied  or  a  writ  of  garn- 
ishment served  to  reach  them ;  and  we  are  of  opinion  that  in  the  absence 
of  a  statute  conferring  authority  for  the  proceeding,  it  should  be  held 
that  none  exists.  Many  of  the  States  have  statutes  authorizing  bills  of 
discovery  in  cases  like  the  present.  It  is  in  the  power  of  our  Legislature 
to  make  such  a  law,  and  it  must  be  left  to  its  wisdom  to  determine  whether 
or  not  it  is  proper  to  confer  this  inquisitorial  power  upon  the  courts  of 
the  State. 

For  the  reasons  gyren,  the  judgment  of  the  Court  of  Civil  Appeals  \s 
reversed  and  that  of  the  District  Court  is  afiSrmed. 

Affirmed. 

Delivered  June  24,  1893. 

ON   MOTION  FOR  REHEARINO. 

Stewart  A  Stewart^  for  motion  for  rehearing. — In  defendant  in  error* » 
brief  in  the  Court  of  Civil  Appeals  we  cited  numerous  authorities,  show- 
ing that  our  District  Courts  had  full  equity  powers  and  could  give  a 
creditor  seeking  its  aid  any  remedy  that  a  court  of  chancery  in  England 
could,  and  we  refer  the  court  to.  brief  filed.  The  court  now  holds,  that 
only  in  cases  of  estates  of  deceased  persons,  and  where  there  was  a  trust, 
or  to  set  aside  a  fraudulent  conveyance,  could  the  remedy  we  seek  be 
maintained  in  a  court  of  chancery.  The  court  admits  that  Freeman, 
Pomeroy,  Bispham,  and  Story  in  their  works  sanction  such  a  proceeding, 
but  differ  with  those  learned  law  writers  in  their  construction  of  the 
province  of  a  court  of  equity.  In  our  brief  we  did  not  deem  it  necessary 
to  show  many  authorities  that  this  proceeding  could  be  maintained  in  an 
English  court  of  chancery.  We  took  it  for  granted  that  the  court  would 
not  deny  that,  and  only  undertook  to  show  that  the  action  could  be  main- 
tained in  our  own  District  Courts.  Because  cases  cited  in  the  equity  re- 
ports are  mostly  against  the  estate  of  a  deceased  person  or  a  trust  fund, 
the  court  has  fallen  into  the  error  that  it  only  applied  in  such  cases.  It  is 
a  general  rule,  that  to  reach  the  equitable  interest  of  a  debtor  in  real  estate 
by  suit  in  chancery,  the  creditor  should  first  obtain  a  judgment  at  law;  and 
to  reach  personal  property,  both  a  judgment  and  execution  should  be 
shown.     One  exception  to  this  rule  is  where  the  debtor  is  deceased ;  an- 
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other  exception  is  where  the  claim  is  to  be  satisfied  out  of  a  fund  accessible 
only  by  aid  of  a  court  of  chancery.  Russell  v.  Clark,  7  Cranch,  69 ;  Brink- 
erhoff  V.  Brown,  4  Johns.  Ch.,  671;  O'Brien  v.  Coulter,  2  Blackf.,  421; 
Cloud  V.  Hamilton,  3  Yerg.,  81;  Rhodes  v.  Cousins,  6  Rand.,  188. 

In  instances  of  claims  against  trust  funds  and  deceased  debtoi'S,  the 
creditor  went  at  once  into  a  court  of  chancery,  without  waiting  to  ex- 
haust legal  remedies,  and  as  a  result  the  cases  in  regard  to  such  matters 
are  much  more  numerous;  but  there  is  no  decision  of  the  English  Court 
of  Chancery  that  the  action  now  before  the  court  can  not  be  maintained. 
*  ♦  *  The  power  of  a  court  of  equity  is  broad  and  far  reaching,  and 
does  not  allow  technicalities  to  prevent  it  from  striking  down  fraud  and 
tearing  away  the  veil  that  hides  it. 

Where  a  bill  seeks  a  discovery  of  fraud  or  of  fraudulent  acts  of  the  de- 
fendants, if  they  do  not  subject  him  to  criminal  proceedings,  he  is  bound 
to  make  the  discovery.  Jansen  v.  Solarte,  2  Younge  <fe  Coll.,  132,  136; 
Hare  on  Discovery,  140,  142;  Green  v.  Weaver,  1  Sim.  R.,  404,  427,  432; 
Story  £q.  Plead.,  sec.  589,  and  note;  Robinson  v.  Robinson,  35  Eng.  L. 
and  E.,  558. 

It  is  unquestionable  that  chancery  will  decree  a  discovery  to  detect 
fraud  and  imposition.  Bennett  v.  Musgrove,  2  Ves.  Sr.,  51;  Bickwell 
V.  (Jough,  3  Atk.,  558;  Kimberly  v.  Sells,  3  Johns.  Ch.,  467,  471;  Earl 
of  Deloraine  v.  Brown,  8  Bro.  C.  C,  633;  Mitchell  v.  Harris,  2  Ves.  Jr., 
129;  Lord  Lonsdale  v.  Littledale,  2  Ves.  Jr.,  451;  King  v.  Morton,  3 
Ves.  Jr.,  641. 

"  Courts  of  chancery  decreed  payment  of  debt,  and  by  its  process  for 
obtaining  discovery  it  was  enabled  effectually  to  ascertain  assets.*'  Suits 
of  this  description,  and  proceedings  upon  them,  are  found  in  the  calen- 
dars from,  the  reign  of  Edward  VI  downward.  1  Spence's  Equitable  Ju- 
risdiction of  the  Court  of  Chancery,  579;  1  Cal.,  93;  Eliz.  Cary,  11.  A 
bill  of  this  nature  lies,  it  seems,  against  third  persons  for  the  discovery 
of  moneys  paid  after  notice  of  a  sequestration.  Simmonds  v.  Lord  Kin- 
naird,  4  Ves.,  735.  So  it  lies  for  a  discovery  of  concealments  of  a  bank- 
rupt's estate.  1  Atk.,  289.  It  lies  also  against  assignees  to  discover  a 
fraudulent  bankruptcy  to  defeat  the  plaintiff's  execution.  King  v.  Mar- 
tin, 2  Ves.,  641.  Such  a  bill  lies  by  the  Attoraey-General  against  an 
outlaw,  to  discover  his  real  and  personale  state  (Hard.,  22  Eq.  Ca.  Abr., 
75  S.  C),  or  by  the  patentee  of  the  goods  of  a  felon,  or  one  outlawed. 
Cary.  Rep.  1,  21;  Hard.,  22;  2  Fonblanque's  Treatise  on  Equity,  481. 
Judgment  creditors  have  a  right  to  a  discovery  where  the  creditor's  real 
or  personal  property  is,  in  order  to  make  their  judgments  available. 
Mountford  v.  Taylor,  6  Ves.,  792. 

If  A  obtains  a  judgment  against  B  and  takes  out  execution,  and  gets 
it  returned  nulla  bona,  he  may  bring  a  bill  against  the  defendant,  or 
any  other,  to  discover  goods  or  personal  estate  of  B,  and  by  that  means 
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to  effect  the  same.  Balch  v.  Wastall,  1  P.  Wins.  Rep.,  446;  Smithier  v. 
Lewis,  1  Vem.,  899. 

In  the  case  of  Mitchell  v.  Bunch,  2  Paige  Chancery,  606,  it  is  stated, 
that  independent  of  the  statute  the  court  had  jurisdiction  to  compel  a 
debtor,  whose  body  is  exempt  from  execution  at  law,  to  discover  his 
property,  so  that  it  may  be  applied  in  satisfaction  of  his  just  debts,  and 
cites  in  approval  the  decision  of  Lord  Hardwicke  in  Edgell  v.  Haywood 
<fe  Da  we,  3  Atk.,  362.  *'  Where  certainty  wanteth  the  common  law  fail- 
eth,  but  yet  help  is  to  be  found  in  chancery  for  it."  36  Hen.,  26; 
Cary,  21.  This  was  a  rule  governing  the  practice  of  courts  of  chancery, 
yet  this  court  has  rendered  its  opinion  in  direct  opposition  to  the  prac- 
tice of  these  courts.  If  defendants  knew  specifically  and  particularly 
where  all  the  property  of  plaintiffs  in  error  was  situated,  and  the  condi- 
tion of  same,  an  execution  would  be  the  remedy,  and  no  need  would  be 
required  of  the  assistance  of  a  court  of  equity. 

In  regard  to  form  of  bill,  as  being  too  vague  and  indefinite,  we  refer 
to  Barbour's  Chancery  Practice,  38;  Puterbaugh's  Equity  Pleading; 
Story's  Pleading,  and  all  works  on  equity  practice. 

GAINES,  Associate  Justice. — Counsel  for  defendants  in  error,  in  sup- 
port of  their  motion  for  a  rehearing  in  this  case,  have  filed  an  able  and 
learned  argument,  supported  by  an  ampler  citation  of  authority  than  was 
contained  in  their  original  brief.  At  the  time  the  former  opinion  was 
delivered,  the  text  books  exclusively  devoted  to  the  law  of  "  Discovery  " 
were  not  at  our  command.  This  probably  arose  from  the  fact  that  it  was 
thought  that  the  rules  in  regard  to  discovery  had  been  substituted  by 
statutory  enactment,  and  that  the  learning  upon  that  subject  had  become 
in  a  measure  obsolete.  Since  the  filing  of  this  motion  we  have  procured 
the  authorities  necessary  to  enable  us  to  make  an  exhaustive  examination 
of  the  question,  with  the  result,  that  we  deem  it  proper  to  modify  some 
expressions  in  the  former  opinion  without  changing  our  disposition  of  the 
case. 

In  Hare  on  Discovery,  chapter  6,  section  1,  page  80,  it  is  laid  down,, 
that  a  discovery  is  given  only  in  aid  of  some  trial.  But  in  a  succeeding 
section  (3,  page  84)  that  author  says:  '*  There  are  some  early  cases  which 
appear  opposed  to  the  rule  which  has  been  stated  in  the  preceding  sec- 
tions, that  a  discovery  will  only  be  given  to  be  used  as  evidence  at  a 
trial."  The  text  is  mainly  predicated  upon  a  case  in  Cary  Reports,  page 
21,  the  name  of  which  is  not  given;  upon  The  Protector  v.  Lumley,  Hard- 
wicke, 22,  and  upon  Mountfort  v.  Taylor,  6  Vesey,  788. 

The  Protector  v.  Lumley  and  the  case  in  Cary  were  bills  for  the  dis- 
covery of  the  goods  of  an  attainted  felon,  which  had  been  forfeited  to  the 
crown  in  the  one  case;  and  for  the  goods  of  an  outlaw,  which  had  been 
forfeited  to  the  commonwealth  in  the  other.     The  origin  and  nature  of 
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thai  jurisdiction  is  explained  by  Reeves,  in  his  History  of  English  Law, 
as  follows:  **A  grant  was  made  by  letters  patent  of  goods  forfeited  by  a 
person  attainted;  the  grantee  brought  his  bill  in  chancery  against  the  per- 
son who  had  possession  of  them,  for  this  reason,  that  as  the  king  could 
not  have  an  action  at  law  for  the  goods  of  an  outlaw  or  one  attainted  be- 
fore they  had  been  seized  for  the  king's  use  or  found  by  a  matter  of  rec- 
ord, much  less  could  the  grantee  without  having  had  the  possession. 
Accordingly  it  was  held,  the  subpoena  was  his  only  remedy,  and  the  de- 
fendant was  ordered  to  exhibit  an  inventory  of  the  things  the  next  day, 
on  pain  of  being  committed  to  the  fleet.**    2  Reeves'  Hist.  Eng.  Law,  602. 

In  Mountfort  v.  Taylor,  Lord  Eiden  granted  a  discovery  in  aid  of  an 
elegit;  but  from  the  report  of  the  case  we  have  but  little  doubt  in  our 
minds. 

In  Equity  Cases  Ab.,  132,  the  case  of  Taylor  v.  Hill  is  thus  reported: 
"  The  plaintiff  having  recovered  judgment  against  J.  S.  (but  no  writ  of 
execution  sued  out),  supposing  ^ome  particular  effects  of  J.  S.  to  be  in 
defendant's  hands,  brought  a  bill  to  discover  them,  in  order  to  subject 
them  to  his  judgment.  The  defendant  demurs,  because  there  is  no  equity 
to  compel  such  a  discovery,  and  no  such  bill  would  lie  against  the  debtor 
himself,  much  less  against  a  third  pei*son.  My  lord  keeper  seemed  to 
agree  it  would  not  lie  against  the  debtor  himself,  nor  to  have  a  general 
discovery  from  a  third  person,  but  only  for  particular  things,  as  this  bill 
was,  and  overruled  the  demurrer."  This  would  seem  to  indicate  that  the 
court  was  of  opinion  that  no  bill  of  the  character  would  lie  except  to  dis- 
cover property  specifically  described,  though  it  admits  of  the  construc- 
tion that  the  demurrer  may  have  been  urged  upon  the  ground  that  no 
execution  had  been  sued  out.  We  note  in  this  connection,  that  the  bill 
was  very  similar  to  the  petition  in  Cronin  v.  Gay,  20  Texas,  460,  in 
which  it  was  held  expressly  that  bills  of  discovery  had  been  abolished  in 
this  State. 

These  authorities  seem  to  us  to  leave  the  matter  in  doubt;  and  there, 
as  an  original  question  of  equity  jurisdiction,  we  are  content  to  leave  it. 
We  have  commented  upon  the  cases  merely  for  the  purpose  of  modifying 
our  former  opinion,  in  so  far  as  the  intimation  may  be  drawn  from  it  that 
no  case  can  be  found  in  the  English  courts  which  gives  color  of  authority 
to  the  proceeding  instituted  in  this  case. 

If  the  courts  of  equity  in  England  ever  entertained  bills  of  discovery 
of  this  character,  and  if  the  jurisdiction  became  incorporated  into  our 
system  of  jurisprudence  by  the  adoption  of  the  common  law,  we  are  still 
of  opinion  that  it  is  no  longer  the  law  of  this  State.  Neither  the  deci- 
sions of  the  English  courts  upon  the  effect  of  their  statutes,  which  allow 
a  discovery  in  the  courts  where  the  suits  are  pending,  nor  the  decisions 
of  the  courts  of  other  States  upon  similar  statutes,  can  be  taken  as  a  guide 
in  determining  the  effect  of  our  own  laws  upon  the  subject.     There  is  an 
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apparent  conflict  of  authority  in  our  State  courts.  Some  hold  merely 
that  statutes  which  permit  the  parties  to  testify,  or  which  allow  interroga- 
tories to  be  filed  to  the  opposite  party,  do  not  take  away  the  jurisdiction 
of  courts  of  equity  to  compel  a  discovery.  Shotwell  v.  Smith,  20  N.  J. 
Eq.,  79;  Edison  v.  Hughes,  1  Head  (Tenn.),  223;  Russell  v.  Dufcesheid, 
2  W.  Va.,  61;  Cannon  v.  McNab,  48  Ala.,  99;  Millsapp  v.  Pfeiflfer,  44 
Mass.,  805.  In  all  of  these  States  the  separate  jurisdiction  of  the  law  and 
equity  courts  is  maintained.  The  contrary  is  held  in  Missouri,  where  the 
courts  exercise  both  law  and  equity  jurisdiction  (Bond  v.  Worley,  26 
Missouri,  251);  and  in  Hurd  v.  Bank,  1  Morris  (Iowa),  291;  and  in  Reop- 
clli  V.  Doellner,  26  Michigan,  102,  where  the  jurisdictions  were  separate. 
See,  also,  9  Blatch.,  316. 

Not  only  was  law  and  equity  blended  into  one  system  of  jurisprudence  by 
our  statutes  at  the  same  session  of  the  Congress  of  the  Republic  at  which  the 
oommon  law  was  adopted,  but  at  the  same  time  a  system  of  procedure  was 
established,  which  is  borrowed  from  the  practice  both  of  the  courts  of  law 
and  those  of  equity,  as  recognized  at  common  law.  Writs  peculiar  to 
courts  of  equity  were  prescribed  for  by  statutory  regulation,  and  at  an 
early  day  provision  was  made  by  statute  for  the  perpetuation  of  testi- 
mony, and  for  the  discovery  of  evidence  in  a  pending  suit  by  simply 
filing  interrogatories  to  the  opposite  party,  the  answers  to  which  had  the 
effect  of  an  answer  under  oath  to  a  bill  in  equity.  At  a  later  day,  it  was 
provided  as  a  cumulative  procedure  that  either  party  to  a  suit  could  take 
the  deposition  of  the  advei*se  party. 

The  effect  of  our  statutory  system  was  passed  upon  in  Cronin  v.  Gray, 
supra,  and  it  was  held  that  bills  of  discovery  were  thereby  abolished. 
This  decision  was  doubtless  well  known  to  the  able  lawyers  who  compiled 
our  Revised  Statutes,  and  yet  all  the  provisions  of  the  old  statutes  in  re* 
gard  to  the  law  of  evidence  were  incorporated  in  that  revision  without 
change.     See  Report  of  Commrs.,  2  Sayles*  Ann.  Stats.,  726. 

When  the  Legislature  re-enacts  a  statute  which  has  been  construed  by 
the  courts,  the  presumption  is  that  it  intended  that  the  new  enactment 
should  receive  the  same  construction  as  the  old.  The  rule  is  universal, 
and  is  conclusive  of  the  question  under  consideration.  If,  however,  the 
question  were  one  of  first  impression,  we  see  no  good  reason  which  would 
impel  us  to  a  different  conclusion. 

The  motion  for  a  rehearing  is  overruled. 

Delivered  February  5^  1894. 
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Alliance  Milung  Company  v.  Eaton,  Guinan  &  Co.  bt  al. 

No.  92. 

1.  Assent  of  Beneficiaries— Assigrnment. 

A  general  assignment,  made  in  accordance  with  the  statute  in  this  State 
regulating  such  assignments,  is  valid  without  the  assent  of  creditors; 
hut  this  is  by  force  of  the  statute 404 

2.  Deed  of  Trust— Chattel  Mortfiragre. 

A  conveyance  by  a  mercantile  Arm  of  its  stoclc  to  a  trustee,  he  to  take 
possession  and  sell  off  the  property  assigned  to  satisfy  the  claims  of 
a  number  of  the  creditors  of  the  firm,  to  pay  expenses  of  the  trust  and 
commissions  to  the  trustee,  and  to  return  the  remainder  to  the  grant- 
ors, is  but  a  mortgage  with  power  to  sell ;  nor  is  its  character  changed 
by  the  trustee  taking  possession 404 

3.  Same— Assent  of  Beneficiary  Necessary. 

In  deed  of  trust  to  secure  creditors,  the  assignor,  trustee,  and  creditors, 
parties  to  such  instrument,  are  bound  by  contract  or  not  at  all.  Asr 
sent  of  parties  to  be  bound  by  a  contract  is  essential.  It  is  clear  that 
no  assent  of  assignor  or  trustee,  or  of  both,  can  bind  creditors  unless 
authority  to  act  for  them  exists 406 

4.  Same— Case  in  Juderment. 

A  mercantile  firm  executed  to  a  trustee  a  conveyance  of  their  stock,  and 
delivered  possession.  By  the  conveyance  the  trustee  was  to  sell  of  the 
stock  sufficient  to  pay  the  claims  of  certain  named  creditors,  costs  of  the 
trust,  and  commissions  to  trustee,  and  the  residue  was  to  be  returned  to 
the  grantors.  The  beneficiaries  knew  nothing  of  the  transaction,  and 
had  not  assented  to  it  before  an  attachment  by  another  creditor  was 
levied  upon  the  stock.  Held^  that  the  assent  of  the  beneficiaries  was 
necessary  to  the  validity  of  the  conveyance  as  against  the  attachment.  407 

5.  Gift  in  Trust— Assiffnment  for  Creditors. 

A  gift  or  voluntary  conveyance  of  property  in  trust,  when  fully  exe- 
cuted, is  valid,  and  will  be  enforced  against  all  persons  except  credit- 
ors or  bona  fide  purchasers,  even  though  the  beneficiary  may  not  have 
been  in  existence  at  the  time,  or  if  in  existence,  may  not  have  known 
of  or  assented  to  the  conveyance.  The  difi'erence  between  such  trusts 
and  trusts  arising  from  assignments  to  trustees  for  benefit  of  creditors 
is  obvious  and  substantial.  In  the  one  case  the  transaction  is  a  gift 
involving  on  part  of  the  donee  no  surrender  of  existing  right;  while 
in  the  other  the  creditor  may,  and  most  frequently  will,  be  compelled 
to  surrender  rights  more  or  less  valuable  if  by  force  of  law  or  his  own 
assent  the  assignment  be  made  binding  on  him 408,  409 

6.  Assifirnment—Mortgafire. 

By  assignment  title  passes  to  the  trustee;  while  a  mortgage  does  not 
pass  title,  even  though  power  to  sell  the  mortgaged  property  may 
thereby  be  conferred  on  the  mortgagee  or  a  third  person,  whereby  the 

lien  given  may  be  enforced 410 

7«  Mortffafire— Consent  of  Parties. 

The  existence  or  nonexistence  of  a  mortgage  contract  must  depend  on 
principles  applicable  to  other  contracts,  and  to  their  existence  assent 

of  parties  is  essential 410 

Vol.  LXXXVI.  Sup.— 26 
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8.  Assent  of  Pcurties. 

To  hold  that  deliveraDce  to  and  acceptance  by  the  person  on  whom  the 
power  to  sell  is  conferred  will  bind  the  beneficiaries  named  in  such  an 
instrument,  in  the  absence  of  some  prior  a^eement,  is  to  hold  that  one 
person  may  be  bound  by  the  act  of  another  not  authorized  by  him. ...  41 T 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
McLennan  County. 

Scarborough  &  Hicka^  for  plaintiff  in  error. — ^The  court  erred  in  his 
second  conclusion  of  law,  in  holding  that  "the  want  of  knowledge  and 
acceptance  by  the  defendants,  Niggeman  &  Sayers,  J.  K.  Armsby  <fe  Co., 
N.  K.  Fairbanic  &  Co.,  and  Kehlor  Bros,  (viz.,  J.  B.  M.  Kehlor),  of  the 
deed  of  trust  executed  by  Eaton,  Guinan  <&  Co.  to  John  F.  Marshail,^ 
trustee,  as  alleged  in  plaintiff's  petition,  before  the  levy  of  plaintiff* s  writ 
of  attachment  on  the  property  conveyed  and  described  in  said  deed  of 
trust,  did  not  affect  the  rights  under  said  deed  of  trust  of  any  of  the 
beneficiaries  therein  named."  The  deed  of  trust  in  this  case  being  noth- 
ing more  nor  less  than  a  chattel  mortgage,  which  did  not  pass  title,  and 
which  could  not  take  effect  until  the  beneficiaries  named  in  it  had  con- 
sented to  accept  it,  the  court  erred  in  refusing  to  adjudge  appellant's  at- 
tachment lien  superior  to  the  mortgage  liens  of  those  beneficiaries  who 
had  no  knowledge  of  the  execution  of  said  deed  of  trust  and  had  not  ac- 
eepted  it  before  the  levy  of  appellant's  attachment  on  the  property  de- 
scribed in  it. 

"An  interlocutory  judgment  by  default  establishes,  as  against  the  party 
in  default,  the  facts  properly  alleged  by  the  plaintiff,  and  when  the  case 
is  ready  for  final  disposition,  authorizes  the  entry  against  him  of  such 
judgment  as  the  facts  alleged  warrant."  Boles  v.  Linthicum,  48  Texas, 
228 ;  Niblett  v.  Shelton,  28  Texas,  65 1 ;  Shomick  v.  Bennett,  77  Texas,  246. 

A  deed  of  trust  is  but  a  mere  mortgage  with  power  of  sale,  and  does^ 
not  pass  title.  McLane  v.  Paschall,  47  Texas,  369;  Blackwell  v.  Bamett, 
62  Texas,  333. 

A  mortgage,  like  any  other  contract,  requires  the  consent  of  the  mort- 
gagor and  mortgagee,  and  it  must  be  consummated  by  delivery.  With- 
out these  there  is  no  mortgage,  but  only  an  attempt  at  one,  or  proposition 
to  make  one.  And  delivery  of  a  contract  includes  acceptance  of  it  by 
the  grantee  or  obligee.  Wallis  v.  Taylor,  67  Texas,  434;  Welch  v.  Sackett,  . 
12  Wis.,  270;  Cobb  v.  Chase,  54  Iowa,  253;  Barr.  on  Bills  of  Sale  and 
Chat.  Mort.,  325;  Jones  on  Chat.  Mort.,  sees.  104,  113. 

Clark  &  Bolinger.  John  L,  Dyer^  and  WilliaTtis  &  Evans^  for  defendants 
in  error. — When  Eaton,  Guinan  <fe  Co.  made  a  deed  of  trust  conveying 
the  property  therein  named  to  John  F.  Marshall,  trustee,  to  secure  the 
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indebtedness  of  the  defendants,  Niggeman  &  Sayers,  Kehlor  Bros.,  N.  K. 
Fairbank,  and  J.  K.  Armsby  <fe  Co.,  and  other  creditors,  and  delivered 
said  deed  of  trust  to  said  trustee,  John  F.  Marshall,  his  acceptance  of  said 
deed  of  trust  was  an  acceptance  for  the  said  creditors  secured  under  the 
deed  of  trust,  and  redounded  to  their  benefit,  though  they  had  no  knowl- 
edge of  the  deed  of  trust  when  it  was  given  and  accepted  by  the  trustee, 
Marshall;  and  nothing  but  a  showing  of  a  renunciation  on  the  part  of  the 
defendants,  as  secured  creditors,  would  be  availing  to  plaintiff.  In  short, 
the  acceptance  of  the  trust  by  the  ti'ustee,  Marshall,  was  an  acceptance  for 
the  creditoi-s  secured  under  the  deed  of  trust.  Wallis  v.  Beauchamp,  15 
Texas,  306;  Montgomery  v.  Culton,  18  Texas,  747;  McMahan  v.  Har- 
bert,  35  Texas,  460;  Furman  v.  Fisher,  94  Am.  Dec,  212;  Marbury  v. 
Brooks,  7  Wheat.,  576;  Marbury  v.  Brooks,  11  Wheat;  78;  Ingram  v. 
Kirkpatrick,  51  Am.  Dec.,  436;  Nichols  v.  Mumford,  4  Johns.  Ch.,  136; 
Field  v.  Arrowsmith,  39  Am.  Dec,  185;  Bank  v.  Ridenour,  27  Pac.  Rep., 
150;  Bank  v.  Marshall,  1  Texas  Civ.  App.,  704. 

STAYTON,  Chief  Justice.— The  firm  of  Eaton,  Guinan  <fe  Co.,  mer- 
chants,  executed  a  deed  of  trust  on  their  property  to  John  F.  Marshall, 
which  gave  him  power,  in  the  usual  coui-se  of  trade,  to  sell  so  much  of 
the  property  as  was  necessary,  for  cash,  to  raise  money  to  pay  the  indebt- 
edness of  Eaton,  Guinan  &  Co.  to  four  other  firms  named  in  the  trust 
deed,  and  to  pay  to  himself  2^  per  cent  commission  on  amount  realized  by 
sales,  besides  other  expenses  of  executing  the  trust,  as  well  as  the  rent  of 
the  store  house  in  which  the  business  was  conducted;  after  which  the  res- 
idue of  the  property  was  to  be  returned  to  Eaton,  Guinan  <fe  Co.,  and  the 
trust  deed  to  be  no  longer  operative. 

Marshall  immediately  took  possession  of  the  property  named  in  the 
trust  deed,  and  two  days  afterwards  plaintiff  in  error,  also  a  creditor  of 
Eaton,  Guinan  db  Co.,  brought  an  action  against  them,  and  sued  out  a 
writ  of  attachment,  which  was  levied  on  the  property  covered  by  the 
trust  deed. 

Marshall  and  the  creditors  Eaton,  Guinan  &  Co.  intended  to  secure  by 
the  trust  deed  were  also  made  parties  to  the  action. 

The  finding  of  the  trial  court  and  Court  of  Civil  Appeals  is  understood 
to  be,  that  at  the  time  attachment  sued  out  by  plaintiff  in  error  was 
levied,  tiie  creditors  of  Eaton,  Guinan  <fe  Co.  for  whose  benefit  the  trust 
deed  was  intended,  had  no  knowledge  of  its  execution,  and  had  not  then 
in  any  manner  assented  to  it. 

On  trial,  judgment  was  rendered  in  favor  of  plaintiff  against  Eaton, 
Guinan  <fe  Co.  for  $1674.90,  and  foreclosing  the  attachment  lien,  subject 
to  the  rights  of  creditors  for  whose  benefit  trust  deed  was  intended; 
and  the  trustee  was  directed  to  satisfy  that  "  judgment  as  far  as  possible 
out  of  any  funds  that  may  remain  in  his  hands  as  the  proceeds  of  said 
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property,  after  satisfying  the  debts  and  claims  secured  by  said  deed  of 
trust,  and  which  are  therein  named,"  but  costs  were  given  against  plaintiff. 

The  trial  court  and  Court  of  Civil  Appeals  held,  that "  it  was  not  neces- 
sary that  the  beneficiari^  of  the  deed  of  trust  should  accept  thereunder 
before  the  levy  of  plaintiff's  attachment,  in  order  to  give  it  effect  superior 
to  the  attachment  lien.  The  trust  was  at  once  accepted  by  the  trustee, 
and  in  the  absence  of  repudiation  by  the  beneficiaries,  his  acceptance 
would  enure  to  their  benefit." 

Other  questions  were  raised  on  appeal  and  presented  in  application  for 
writ  of  error,  but  the  view  taken  of  that  presented  by  the  ruling  above 
shown  rendei-s  consideration  of  them  unnecessary. 

The  instrument  in  question  did  not  constitute  an  assignment,  either 
general  or  special,  for  the  benefit  of  some  or  all  of  the  creditors  of  its 
makei*s;  but  was,  in  effect,  only  a  mortgage  with  power  to  sell,  to  secure 
creditors  named  in  it;  and  if  all  creditors  named  in  it  had  assented  to  it 
at  the  time  of  its  execution,  no  other  effect  could  be  given  to  it. 

A  general  assignment,  made  in  accordance  with  the  statute  in  force  in 
this  State  regulating  such  assignments,  is  valid  without  the  assent  of  cred- 
itors; but  this  is  by  force  of  the  statute. 

Such  was  the  ruling  in  Shattuck  v.  Freeman,  1  Metcalf,  13,  and  of  the 
correctness  of  tliat  ruling  there  can  be  no  doubt 

There  are  decisions,  on  assignments  not  made  under  statutes,  hold- 
ing that  assent  of  creditors  to  a  general  assignment  for  the  equal  benefit 
of  all  creditors,  which  do  not  require  releases  nor  necessarily  delay 
any  of  the  creditors  for  an  unreasonable  time,  will  be  presumed  unless 
the  contrary  be  shown;  and  decisions  may  be  found  holding  that  the 
same  presumption  will  be  indulged  when  assignment  is  for  benefit  of  a 
part  only  of  the  assignor's  creditors. 

Such  decisions,  however,  can  not  be  looked  to  as  authority  for  the 
proposition  that  assent  of  creditors  is  not  necessary;  for  they  carry  the 
implication  that  it  is,  and  indulge  the  presumption  of  assent  on  the  theory 
that  men  will  ordinarily  assent  to  such  acts  as  are  beneficial  to  them,  but 
indulge  it  only  in  absence  of  proof  to  the  contrary. 

In  Halsey  v.  Whitney,  4  Mason,  215.  it  appears  to  have  been  held  that 
express  assent  of  creditor  would  operate  '*  retroactively  to  confirm  the 
conveyance  ab  initio/*  whereby  the  right  of  intervening  attachment 
creditor  would  be  defeated,  while  other  decisions  hold  to  the  contrary. 

The  English  rule  in  reference  to  such  assignment  is  thus  stated:  *'  If 
a  debtor  conve}-  property  in  trust  for  creditors,  to  whom  the  conveyance 
is  not  communicated,  and  the  creditors  are  not  in  any  manner  privy  to 
the  conveyance,  the  conveyance  operates  only  as  a  power  to  the  trustee, 
which  is  revocable  by  the  debtor,  and  is  the  same  as  if  he  had  given 
money  to  an  agent  to  pay  his  creditors  to  whom  no  communication  had 
been  made.     The  deed,  therefore,     *    ♦    ♦     until  third  persons  had 
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agreed  or  assented  to  it,  or  at  least  had  it  communicated  to  tliem  (if,  in- 
deed, that  would  be  sufficient),  was  a  mere  revocable  transfer.''  Smith 
V.  Keating,  6  M.  6r.  &  Scott,  158. 

The  same  rule  is  applied  in  Massachusetts  to  assignments  for  benefit  of 
creditors  which  are  not  made  in  pursuance  of  statute;  and  until  assent  of 
creditor  be  given  in  some  manner,  it  is  held  that  property  in  hands  of  an 
assignee  is  subject  to  attachment  by  creditor  of  the  assignor.  Iron  Works 
V.  Croade,  15  Pick.,  15;  Russell  v.  Woodward,  10  Pick.,  407;  May  v. 
Wannemacher,  111  Mass.,  207;  Swan  v.  Crafts,  124  Mass.,  445;  Pierce 
V.  O'Brien,  129  Mass.,  314. 

These  decisions  were  made  before  the  enactment  of  the  statute  regulat- 
ing general  assignments  in  that  State,  or  since  its  repeal,  as  will  be  seen 
from  the  opinions,  which  all  held  that  assent  of  the  creditor  is  necessary 
to  their  validit}^  and  that  this  will  not  be  presumed. 

There  are  other  decisions  holding  that  assent  of  creditors  is  necessary, 
and  will  not  be  presumed,  when  assignment  is  made  directly  to  them; 
and  still  others  which  hold  that  assent  of  creditors  is  not  necessary,  even 
though  the  assignment  be  to  a  trustee  for  their  benefit. 

We  have  no  intention  in  this  case  to  consider  the  different  holdings,  or 
to  announce  a  rule  applicable  to  questions  here  suggested,  and  growing  out 
of  assignments  to  trustees  for  benefit  of  creditors,  not  made  under  stat- 
ute; but  as  it  has  been  sometimes  thought  that  they  bear  a  close  analogy 
to  mortgages  with  power  of  sale,  it  may  not  be  improper  to  ascertain  on 
what  ground  rests  the  proposition  that  assent  of  creditors  is  not  necessary 
to  give  validity  to  an  assignment  to  a  trustee  for  their  benefit,  even  as 
against  attaching  creditors. 

The  cases  which  hold  that  a  creditor  will  be  presumed  to  assent  to  such 
an  assignment  as  is  manifestly  for  his  benefit,  only  assert  a  rule  of  evi- 
dence, for  they  leave  the  presumption  open  to  rebuttal,  and  thus  concede 
necessity  for  contract  between  the  assignor  and  creditor. 

The  decisions  which  hold  assent  of  the  creditor  essential,  and  refuse  to 
presume  it,  establish  a  different  rule  of  evidence;  but  they  also  emphasize 
the  necessity  for  contract  between  assignor  and  creditor,  as  do  those  de- 
cisions which  hold  assent  of  the  creditors  necessary,  and  refuse  to  presume 
it  from  the  fact  that  a  beneficial  assignment  is  made  directly  to  him. 

Under  these  classes  of  decisions  all  the  essentials  of  contract  must  exist 
between  an  assignor  and  a  creditor,  which  involves  not  only  the  agree- 
ment of  parties,  express  or  to  be  implied  from  conduct,  but  also  the  ex- 
istence of  sufficient  consideration. 

All  these  classes  of  decisions  negative  the  sufficiency  of  the  assent  of 
the  assignee,  or  even  his  actual  acceptance  of  the  trust,  to  bind  the  cred- 
itor. 

If  the  same  rule  could  be  applied  to  the  mortgage  in  question  which, 
under  the  decisions  referred  to,  may  be  applied  to  assignments  for  benefit 
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of  creditors,  then  the  rule  applied  by  the  Court  of  Civil  Appeals  and  by 
the  trial  court  can  not  be  sustained;  for  both  courts  held,  that  assent  of 
creditors  was  not  necessary,  and  that  acceptance  by  the  trustee  was  suffi- 
cient to  bind  creditors,  although  the  beneficiaries  named  in  the  mort- 
gage were  ignorant  of  its  existence  at  the  time  attachment  was  levied. 

The  American  decisions  holding  that  assent  of  creditors  is  not  neces- 
sary to  bind  them  by  an  assignment  made  for  their  benefit,  and  that  the 
acceptance  of  the  trustee  is  sufficient,  are  not  numerous,  although  many 
are  cited  by  elementary  writers  as  sustaining  that  proposition. 

Among  those  sometimes  cited  for  that  purpose  are  the  following:  Bra- 
shear  V.  West,  7  Peters,  613;  Tompkins  v.  Wheeler,  16  Peters,  118;  Mar- 
bury  V.  Brooks,  7  Wheaton,  556;  same  case,  11  Wheaton,  78;  but  in  view 
of  the  facts  and  questions  involved  in  each  case,  such  is  not  the  efifect  of 
these  decisions. 

The  following  decisions,  however,  are  understood  to  so  hold:  NicoU  v. 
Mumford,  4  Johns.  Ch.,  529;  Ualsey  v.  Whitney,  4  Mason,  206;  Houston 
V.  Newland,  7  Gill  <fe  J.,  480;  Forbes  v.  Scammell,  13  Cal.,  288;  Cunning, 
ham  V.  Freeborn,  11  Wend.,  250. 

The  grounds  on  which  these  decisions  are  based  are,  that  by  such  con- 
veyances the  legal  title  passes  to  and  vests  in  the  assignee  or  trustee,  and 
that  a  court  of  chancery  will  compel  the  execution  of  the  trust  for  benefit 
of  creditors,  although  they  may  not  have  assented  to  the  conveyance. 

There  can  be  no  doubt  that  under  such  conveyance  title  vests  in  the 
trustee,  and  that  his  acceptance  of  the  trust  is  a  sufficient  consideration, 
as  between  the  assignee  and  himself,  to  support  it;  and  it  has  never  been 
held  necessary  to  give  validity  to  such  a  conveyance,  and  to  secure  right 
to  creditors,  that  they  should  actually  be  parties  to  it  or  assent  to  it  at 
the  time  of  its  execution.  But  can  it  be  said  that  creditors  become  en- 
titled to  take  benefit  under  it  in  the  absence  of  contract,  express  or  to  be 
implied  from  conduct,  to  be  bound  by  it  ? 

All  courts  hold  that  they  may  repudiate  it,  and  so  long  as  the  right  to 
do  this  exists  it  is  difficult  to  avoid  the  conclusion  reached  by  the  English 
courts,  that  the  conveyance  is  revocable  until  assented  to  by  creditors. 

In  considering  such  a  question,  the  inquiry  necessarily  arises,  what  is 
it  that  binds  assignor,  trustee,  and  creditors  ?  To  this  there  can  be  bat 
one  answer:  They  are  bound  by  contract,  or  not  at  all.  Assent  of  par- 
ties to  be  bound  by  a  contract  is  essential  to  its  existence,  and  it  is  clear 
that  no  assent  of  assignor  or  assignee,  or  of  both,  can  bind  creditors  un- 
less authority  to  act  from  them  exists. 

Such  a  contract  is  valid  between  assignor  and  assignee  when  they  assent 
to  it,  and  because  they  assent  to  it;  and  to  hold  creditors  bound  when 
they  have  not  thus  incurred  obligation  is  to  disregard  the  fundamental 
principles  on  which  such  obligation  rests. 

One  reason  for  holding  assent  of  creditors  necessary,  and  for  refusing 
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to  presume  this  when  property  is  assigned  directly  to  them,  is  because,  in 
such  case,  the  burden  of  executing  the  trust  is  imposed  upon  them,  which 
<!an  not  be  done  without  their  consent,  even  though  the  instrument  make 
provision  for  compensating  them. 

This  is  not  the  only  reason,  however;  for  such  assignments,  in  common 
with  those  made  to  trustees,  necessarily  involve  on  the  part  of  creditors 
surrender  of  right  to  enforce  payment  of  sums  due  them  through  sale  of 
debtor's  property  under  legal  process.  Sometimes  this  may  be  more  ad- 
vantageous and  less  expensive  than  sale  through  trustee  under  the  terms 
of  the  instrument. 

Can  a  creditor  be  compelled  to  surrender  such  a  right  without  his  con- 
sent, even  as  to  property  conveyed  to  a  trusee,  unless  the  assignment  be 
under  a  statute  ? 

A  general  assignment  may  enumerate  the  debts  to  be  paid,  and  some 
of  these  may  be  such  as  could  not  be  enforced  against  the  debtor  or  against 
his  property  in  a  contest  with  other  creditors;  but  if  the  assent  of  credit- 
ors be  not  necessary  to  the  validity  of  such  a  conveyance,  such  claims 
must  be  paid,  or  other  creditors  must  refuse  to  take  under  it,  and  insti- 
tute proceedings  to  set  it  aside  or  hostile  to  it. 

That  a  creditor  has  the  right  to  institute  such  proceedings  would  seem 
to  be  conclusive  that  he  is  not  bound  unless  by  his  own  assent. 

If  such  a  conveyance  is  binding  on  creditors,  without  reference  to  their 
assent,  no  place  is  left  for  election,  which  implies  power  and  right  to  as- 
sent or  dissent. 

"  When  a  debtor  voluntarily  assigns  property  for  the  security  and  bene- 
fit of  creditors,  if  the  creditors  choose  to  accept  the  assignment,  they  must 
abide  by  its  terms  and  provisions;  they  must  take  it  as  an  entirety ;  they  can 
not  accept  in  part  and  repudiate  in  part.  Perry  on  Trusts,  sec.  596 ;  Burr, 
on  Ass.,  3  ed.,  sec.  479.  The  creditor  may  have  rights  with  which  the 
assignment,  so  far  as  it  confers  rights  upon  others,  is  inconsistent.  The 
assignment  may  derogate  from  instead  of  extending  to  him  the  measure 
of  right  to  which  he  is  entitled.  If  that  be  true,  he  must  elect  whether 
he  will  accept  the  assignment  or  whether  he  will  reject  it,  and  stand  upon 
the  right  he  may  have  independent  of  it.  He  cannot  elect  to  claim  under 
the  assignment  the  right  given  by  it,  and  repudiate  it  so  far  as  it  passes 
rights  to  others  which  are  inconsistent  with  independent,  distinct  rights  to 
which  he  may  be  entitled."  Hatchitt  v.  Blanton,  72  Ala.,  433;  Frierson 
V.  Branch,  30  Ark.,  453;  Pratt  v.  Adams,  7  Paige  Ch.,  641. 

No  decision  made  by  this  court  supports  the  proposition  that  assent  of 
'<areditors  is  not  necessary  to  the  validity  of  assignments  for  their  benefit. 

In  Baldwin  v.  Poet,  22  Texas,  722,  it  was  said,  that  "The  American 
•decisions  hold  that  the  assent  of  creditors  to  a  general  assignment  will  be 
presumed,  so  as  to  give  it  effect,  although  they  may  know  nothing  of  it 
when  it  is  made; "  but  there  was  no  intimation  that  this  presumption  was 
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other  than  one  of  fact,  to  be  indulged  in  the  absence  of  evidence  to  the 
contrary. 

The  case  of  Wallis  v.  Beauchamp,  15  Texas,  303,  involved  no  such  ques- 
tion.  The  question  in  that  case  was  whether  certain  property  bought 
from  Joseph  Wallis  by  John  C.  Wallis  was  subject  to  a  trust  in  the  lat- 
ter*s  hands  for  the  payment  of  his  vendor's  debts,  in  consequence  of  an 
assignment  made  at  the  time  of  the  purchase.  The  property  was  held  to 
be  subject  to  the  trust,  and  it  was  said:  '*  It  may  be  the  trust  was  un- 
known to  the  creditor  in  this  case,  at  the  time  of  its  creation,  yet  that 
would  not  deprive  him  of  the  right  of  its  benefits.  When  a  trust  is  ci-e- 
ated  for  the  benefit  of  a  third  person,  although  without  his  knowledge^ 
he  may  afterwards  affirm  it  and  enforce  the  execution  of  it  in  his  favor; 
at  least  if  not  in  the  intermediate  time  revoked  by  the  person  who 
created  the  trust." 

The  case  of  Montgomery  v.  Culton,  18  Texas,  736,  involved  practically 
the  same  question,  and  it  was  decided  the  same  way;  and  the  case  of  Mc- 
Mahan  v.  Harbert,  36  Texas,  460,  without  having  a  case  before  it,  ap* 
proved  the  ruling  made  in  Montgomery  v.  Culton. 

The  great  weight  of  American  authority  makes  assent  of  some  of  the 
creditors  essential  to  the  validity  of  assignment  for  their  benefit,  and  rec- 
ognizes the  rule,  that  such  assent  may  be  presumed  in  the  absence  of 
evidence  to  the  contrary,  if  the  instrument  entitles  all  to  share  pro  rata, 
and  imposes  no  terms  which  will  deprive  creditors  of  some  material  right. 

There  is  a  class  of  trusts,  however,  in  reference  to  which  it  is  held  by 
the  English  and  American  courts,  that  assent  of  beneficiaries  is  not  essen- 
tial to  the  full  vestiture  of  legal  title  in  the  trustee  and  equitable  title  in 
the  beneficiary;  and  that  where  so  vested  it  will  continue,  in  the  absence 
of  repudiation  by  the  beneficiary,  which  in  such  cases  is  held  to  operate 
a  retrocession  of  the  equitable  right  to  the  creator  of  the  trust. 

A  gift  or  voluntary  conveyance  of  property  in  ti*ust,  where  fully  com- 
pleted and  executed,  is  valid,  and  will  be  enforced  against  all  persons, 
except  creditors  or  bona  fide  purchasers,  even  though  the  beneficiary  may 
not  have  been  in  existence  at  the  time,  or  if  in  existence,  may  not  have 
known  of  or  assented  to  the  conveyance. 

Such  has  been  recognized  to  have  been  the  law  in  England  for  more 
than  two  centuries.  Thompson  v.  Leade,  2  Ventris,  198;  Siggers  v. 
Evans,  5  El.  &  B.,  380;  Newton  v.  Askew,  11  Beavan,  150;  Standing  v. 
Bowring,  31  Ch.  Div.,  282;  Paterson  v.  Murphy,  11  Hare,  88;  Ellison  v. 
Ellison,  6  Vesey,  656;  Kickenich  v.  Manning,  1  De  G.,  Macnachten  <fe 
Gordon,  175. 

The  same  rule,  as  to  such  trusts,  is  sustained  by  the  American  courts; 
and  even  by  those  which  hold  assent  of  creditors  necessary  to  validity  of 
assignments  made  for  their  benefit,  and  refuse  to  presume  it.  Viney  v. 
Abbott,  109  Mass.,  300;  Sewall  v.  Roberts,  115  Mass.,  272;  Stone  v.  Hack^ 
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ett,  12  Gray,  280;  Sargent  v.  Baldwin,  60  Vt.,  17;  Martin  v.  Funk,  75  N- 
Y.,  134;  Garner  v.  Life  Ins.  Co.,  110  N.  Y.,  266;  Light  v.  Scott,  88  111., 
289;  Gulick  v.  Gulick,  89  N.  J.  Eq.,  401. 

In  ease  last  cited  it  was  said:  '^  If  a  voluntary  trust,  in  which  the 
settlor  has  reserved  no  power  of  revocation,  is  once  perfectly  created,  and 
the  relation  of  trustee  and  cestui  que  trust  is  once  established,  it  will  be 
enforced,  though  the  settlor  has  destroyed  the  deed,  or  has  attempted  to 
revoke  it  by  making  a  second  voluntary  settlement  of  the  same  property, 
or  if  the  estate,  by  some  accident,  becomes  revested  in  the  settlor.  In 
all  these  cases,  the  first  perfectly  created  trust  will  be  upheld,  with  all  its 
consequences,  and  the  settlor  will  be  declared  to  be  a  trustee;  nor  is  notice 
to  the  cestui  que  trust  or  to  the  trustee,  and  acceptance  by  him,  essential 
to  the  validity  of  voluntary  trust,  if  it  is  otherwise  perfectly  created. 
Perry  on  Trusts,  sees.  104, 105;  Isham  v.  Railway,  8  Stock.,  227;  2  Spence's 
Eq.  Jur.,  881,  882." 

Some  of  the  expressions  in  Marbury  v.  Brooks  would  be  applicable  to 
this  class  of  trusts,  but  evidently  was  not  called  for  in  that  case;  for  be- 
fore attachments  were  levied  one  or  more  of  the  creditors  had  knowledge 
of  the  assignment,  and  had  accepted  under  it,  and  on  the  faith  of  it  the 
trustee  had  advanced  money. 

The  difference  between  such  trusts  and  trusts  arising  from  assignments 
to  trustees  for  benefit  of  creditors  is  obvious  and  substantial. 

In  the  one  case  the  transaction  is  a  gift,  involving  on  the  part  of  the 
donee  no  surrender  of  any  existing  right  whatever;  while  in  the  other, 
the  creditor  may,  and  most  frequently  will  be  compelled  to,  surrender 
right  more  or  less  valuable,  if  by  force  of  law  or  his  own  assent  the  assign- 
ment be  made  binding  upon  him. 

In  the  one  case  necessity  for  consideration  or  contract  between  donor 
and  donee  does  not  exist;  while  in  the  other  the  trust  and  right  to  re- 
ceive benefit  can  not  become  complete  without  contract  actually  made  or 
to  be  implied  from  conduct. 

**  In  case  of  a  voluntary  declaration,  the  obvious  inference  is,  that  it  is 
made  for  the  benefit  of  the  pei*sons  in  whom  the  maker  of  the  declaration 
means  thereby  for  the  first  time  to  create  an  interest  in  the  property  to 
which  it  relates.  A  provision  for  payment  of  the  debts  of  the  part}^ 
making  the  declaration  is  wholly  different  in  its  nature.  The  trustee  of 
the  property  of  the  settlor  which  is  directed  to  be  applied  in  payment  of 
debts  may  be  regarded  as  standing  in  the  position  of  a  steward  or  agent 
of  the  debtor,  whose  duty  it  is  to  satisfy  the  debts  according  to  the  di- 
rections which  he  may  receive,  and  hand  over  the  balance  to  his  princi- 
pal."    11  Hare,  92. 

The  Instrument  in  question,  however,  was  not  an  assignment  for  benefit 
of  creditors,  but  was  simply  a  mortgage  with  power  to  sell.  Wootton  v. 
Wheeler,  22  Texas,  388;  McLane  v.  Paschal,  47  Texas,  365;  Blackwell  v. 
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Barnett,  52  Texas,  333;  Stiles  v.  Hill,  62  Texas,  430;  Jackson  v.  Harbj, 
^5  Texas,  715;  Watterman  v.  Silberberg,  67  Texas,  103;  Hudson  v.  Ele- 
vator Co.,  79  Texas,  407;  Willis  v.  Thompson,  85  Texas,  301;  Jones  on 
Chat.  Mort.,  352;  Jones  on  Mort,  62,  1769. 

By  assignment  title  passes  to  the  trustee;  while  mortgage  does  not  pass 
title,  even  though  power  to  sell  the  mortgaged  property  may  thereby  be 
conferred  on  the  mortgagee  or  a  third  pei*son,  whereby  the  lien  given 
may  be  enforced. 

Any  other  conclusion  as  to  the  effect  to  be  given  to  a  mortgage  with 
power  to  sell  would  have  rendered  the  conclusion  reached  in  Robertson 
v.  Paul,  and  in  other  cases  following  that,  wholly  inadmissible. 

By  the  exercise  of  a  power  thus  conferred,  title  of  a  mortgagor  may  be 
divested  and  passed  to  a  purchaser,  but  the  person  who  exercises  such  a 
power,  having  no  title  himself,  must  be  deemed,  in  so  far,  the  agent  of 
the  mortgagor;  although  under  obligation  to  exercise  the  utmost  good 
faith  and  fair  dealing  towards  creditors  intended  to  be  secured,  for  whom 
he  may  be  deemed  a  trustee  as  to  funds  received  for  sale  of  mortgaged 
property. 

He  is  under  no  obligations  to  undertake  to  exercise  the  power,  and  his 
refusal  will  not  invalidate  the  mortgage;  but  his  acceptance  of  such  an 
agency,  which  is  his  true  relation  to  the  mortgagor,  can  not  render  un- 
necessary the  acceptance  of  the  mortgage  by  mortgagee. 

The  existence  or  nonexistence  of  a  mortgage  contract  must  depend  on 
principles  applicable  to  other  contracts,  and  to  their  existence  assent  of 
parties  is  essential.  Wallis,  Landes  <fe  Co.  v.  Taylor,  67  Texas,  431 ;  Tuttle 
V.  Turner,  28  Texas,  773;  Hubbard  v.  Cox,  76  Texas,  242;  Dikes  v.  Miller, 
24  Texas,  423;  Welch  v.  Sackett,  12  Wis.,  256;  Day  v.  Griffith,  15  Iowa, 
104;  Dole  v.  Bodman,  3  Mete.,  139;  Goodsell  v.  Stinson,  7  Blackf.,  437; 
Oxnard  v.  Blake,  45  Me.,  602;  Foster  v.  Perkins,  42  Me.,  168;Jewett 
v.  Preston,  27  Me.,  404;  Johnson  v.  Farley,  45  N.  H.,  509;  Woodbury 
V.  Fisher,  20  Ind.,  387;  Johnson  v.  Phipps,  12  Johns.,  421;  Jackson  v. 
Bodle,  20  Johns.,  187;  Hulick  v.  Scovil,  4  Gilm.,  175;  Young  v.  Gull- 
beau,  3  Wall.,  641;  Parmelee  v.  Simpson,  5  Wall.,  86;  Thompson  v.  Jack- 
son, 10  Bush,  429;  Bell  v.  Bank,  11  Bush,  619. 

This  was  expressly  held  in  Wallis  v.  Taylor;  and  the  only  difference 
between  that  case  and  this  is,  that  in  this  the  instrument  confers  power 
on  a  third  person  to  sell  the  mortgaged  property  and  apply  the  proceeds 
as  therein  directed,  while  in  the  former  case  the  power  was  to  be  exer- 
cised by  the  creditors  named. 

Both  instruments  would  have  created  mortgages  if  consummated,  and 
to  hold  that  the  assent  of  the  real  parties  in  interest  was  not  essential  in 
the  one  case  and  essential  in  the  other,  would  be  to  disregard  substance 
and  give  effect  to  form. 

To  hold  that  delivery  to  and  acceptance  by  the  person  on  whom  power 
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to  sell  is  conferred  will  bind  the  beneficiaries  named  in  such  an  instrument, 
in  the  absence  of  some  prior  agreement,  is  to  hold  that  one  person  may  be 
bound  by  the  act  of  another  not  authorized  to  act  for  him. 

There  are  some  decisions,  however,  which  seem  to  hold  that  assent  of 
mortgagee  is  not  essential.  Among  them  are  the  following:  Merrills  v. 
Smith,  18  Conn.,  257;  Ensworth  v.  King,  50  Mo.,  477;  Furman  v.  Fisher, 
94  Am.  Dec.,  210;  Bank  v.  Ridenour,  27  Pac.  Rep.,  154. 

In  Merrills  v.  Smith  it  appears  that  Swift  signed  a  mortgage  to  secure 
a  debt  due  to  Merrills,  in  the  absence  of  and  without  the  knowledge  or 
<X)nsent  of  the  latter,  which  was  delivered  to  an  attorney  for  his  benefit. 
After  this,  and  before  Merrills  had  knowledge  of  the  existence  of  the 
paper,  another  creditor  of  Swift  caused  attachment  to  be  levied  on  the 
property.  It  was  not  claimed  that  the  paper  was  signed  and  delivered 
to  the  attorney  in  pursuance  of  any  prior  understanding,  nor  that  the 
attorney  was  authorized  to  represent  Merrills. 

The  court,  however,  while  recognizing  that  delivery  and  acceptance 
were  essential  to  the  validity  of  every  deed,  and  that  there  could  be 
no  delivery  without  acceptance,  held  **  that  neither  the  presence  of  the 
grantee,  nor  his  previous  authority  to  a  third  person  to  receive  it  on  his 
behalf,  nor  his  subsequent  express  assent  to  it,  is  necessary  to  make  the 
<ielivery  of  a  deed  valid.  When  there  is  no  such  previous  authority  to 
receive  it,  his  assent  is  presumed  when  the  deed  is  beneficial  to  him, 
although  his  dissent  may  be  shown,  and  the  deed  thereby  rendered  inef- 
fectual." 

Such  a  rule  may  have  application  in  class  of  cases  before  noticed,  but 
it  seems  to  us  wholly  inapplicable  to  mortgages. 

As  before  said,  mortgages  rest  on  contracts — contracts  between  mort- 
gagors and  mortgagees;  and  so  long  as  one  has  right  to  refuse  the  secur- 
ity on  terms  offered,  the  other  is  not  bound. 

The  reasons  suggested  why  assent  of  creditors  to  assignments  would 
«eem  to  be  necessary  to  their  validity,  apply  with  more  force  to  mort- 
gages such  as  that  in  question. 

The  case  of  Bfink  of  California  v.  Marshall,  1  Texas  Civil  Appeals, 
704,  grew  out  of  the  same  instrument  involved  in  this;  but  the  question 
presented  to  the  Court  of  Civil  Appeals  in  that  case  was  whether  the 
transaction  was  fraudulent. 

From  the  agreed  statement  on  which  that  case  was  tried,  we  do  not  see 
that  the  question  was  raised,  but  in  the  course  of  the  opinion  the  court 
said:  "The  trustee  accepted  the  terms  of  the  trust,  and  in  the  absence 
of  a  repudiation  of  its  terms  by  the  beneficiaries,  his  acceptance  will 
-enure  to  their  benefit.'' 

On  application  here  for  writ  of  error  no  such  question  was  presented 
or  considered. 

In  view  of  the  finding  before  referred  to,  the  judgment  of  the  Court  of 
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Civil  Appeals  and  of  the  District  Court  will  be  reversed;  but  as  the  rec- 
ord stands  it  is  believed  that  a  proper  judgment  could  not  be  rendered 
that  would  fully  and  correctly  determine  the  rights  of  all  parties,  the 
case  will  be  reqianded  to  the  District  Court  for  further  proceedings  not 
inconsistent  with  this  opinion. 

It  is  so  ordered. 

Reversed  and  remanded. 

Delivered  February  8,  1894. 


The  Gulp,  Colorado  <fe  Santa  Fe  Railway  Company  v.  G.  A.  Trott.. 

No.  72. 

Mental  Angruish  843  Ground  of  Damages— Frifirht. 

In  response  to  the  following  questions,  viz. :  (1)  In  an  action  for  dam- 
ages based  upon  tortious  and  negligent  conduct  of  a  defendant,  where 
the  wrongful  act  causes  damages  to  plaintiff* s  property,  but  no  physi- 
cal injury  lo  plaintiff,  is  mental  suffering  an  element  of  actual  dam- 
ages? (2)  Can  actual  damages  be  recovered  for  mental  suffering 
when  there  is  no  physical  injury,  no  injury  to  property,  nor  other  ele- 
ment of  actual  damages?  The  court  responded:  We  are  of  opinion 
that  these  questions  should  be  answered  In  the  negative.  So  far  as  we 
have  been  able  to  discover,  all  the  c^ies  involving  the  question  of 
the  right  to  recover  for  fright  alone  are  in  accordance  with  that  hold- 
ing.   Authorities  are  discussed 41$ 

Questions  Certified  from  Court  of  Civil  Appeals  for  Third  District^ 
in  an  appeal  from  County  Court  of  Milam  County. 

J.  W.  Terry y  for  appellant 

GAINES,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  certify  the  following  questions  for  our 
determination: 

"  In  the  above  styled  and  numbered  case  now  pending  in  our  court, 
the  appellee  claimed  and  received  damages  in  the  County  Court  for  al- 
leged negligence  on  part  of  appellant  company,  whereby  appellee's  team 
of  hoi-ses,  hitched  to  a  wagon  in  which  he  was  travelling,  were  frightened 
and  caused  to  break  his  wagon,  and  put  him  in  fear  and  fright  as  to  hia 
own  pei*8onal  safety,  and  caused  him  great  mental  suffering,  vexation,  and 
anxiety  of  mind.  There  was  evidence  tending  to  support  all  of  these 
allegations.  There  was  no  averment  or  proof  of  any  physical  injury  to 
appellee.  The  court  instructed  the  jftry,  that  if  they  found  for  appellee, 
and  found  that  as  the  result  of  the  negligence  complained  of  he  was  fright- " 
ened,  put  in  fear  of  his  personal  safety)  and  caused  mental  pain  or  anxiety^ 
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they  should  allow  him  .fair  and  reasonable  compensation  therefor.  The 
evidence  did  not  present  any  issae  as  to  exemplary  damages,  and  the  jury 
were  so  instructed. 

'<  With  this  explanation  this  court  certifies  to  the  Supreme  Court  for 
decision  the  following  questions: 

*^  1.  In  an  action  for  damages  based  upon  tortious  and  negligent  con- 
duct of  a  defendant,  where  the  wrongful  act  causes  damages  to  plaintiff's 
property,  but  no  physical  injury  to  plaintiff,  is  mental  suffering  an  element 
of  actual  damages  ? 

**  2.  Can  actual  damages  be  recovered  for  mental  suffering  when  there 
is  no  physical  injury,  no  injury  to  property,  nor  other  element  of  actual 
damages?'* 

We  are  of  opinion  that  these  questions  should  be  answered  in  the  neg- 
ative. So  far  as  we  have  been  able  to  discover,  all  the  *cases  involving 
the  question  of  the  right  to  recover  for  fright  alone  are  in  accordance  with 
that  holding.  i^dl** 

In  Victorian  Railway  Commissioners  v.  CmllM,  Law  Reports,  13  Ap- 
peal Cases,  222,  the  gate  keeper  at  a  crossing  negligently  permitted  the 
plaintiff's  carriage  to  cross  the  railway  track  just  as  a  train  was  approach- 
ing. The  approach  of  the  train  was  discovered  by  the  driver  of  the  car- 
riage, and  by  an  effort  the  passage  was  effected  barely  in  time  to  prevent 
a  collision.  The  peril  was  imminent,  and  the  plaintiff,  a  married  woman, 
was  greatly  frightened.  The  judicial  committee  of  the  Privy  Council, 
reviewing  the  judgment  of  the  Supreme  Court  of  Victoria,  held  that  there 
could  be  no  recovery.  They  say  in  their  opinion:  "According  to  the 
evidence  of  the  female  plaintiff,  her  fright  was  caused  by  seeing  the  train 
approaching  and  thinking  they  were  going  to  be  killed.  Damages  arising 
from  mere  sudden  teiTor,  unaccompanied  by  any  actual  physical  injury, 
but  occasioning  a  nervous  or  mental  shock,  can  not  under  such  circum- 
stances, their  lordships  think,  be  considered  a  consequence  which,  in  the 
ordinary  course  of  things,  would  flow  from  the  negligence  of  the  gate 
keeper.  If  it  were  held  that  they  can,  it  appeara  to  their  lordships  that 
it  would  be  extending  the  liability  for  negligence  much  beyond  what  that 
liability  has  hitherto  been  held  to  be.  Not  only  in  such  a  case  as  the 
present,  but  in  every  case  where  an  accident  caused  by  negligence  had 
given  a  person  a  serious  nervous  shock,  there  might  be  a  claim  for  dam- 
ages on  account  of  mental  injury.'  The  difficulty  which  now  exists  in 
case  of  alleged  physical  injuries  of  determining  whether  they  were  caused 
by  the  negligent  act,  would  be  gi*eatly  increased,  and  a  wide  field  opened 
for  imaginary  claims. 

•'The  learned  counsel  for  respondents  were  unable  to  produce  any  de- 
cision of  the  English  coui'ts  in  which,  upon  such  facts  as  were  proved  in 
this  case,  damages  were  recovered.  The  decision  of  the  Supreme  Court 
of  New  York,  which  he  referred  to  in  support  of  his  contention,  was  a 
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case  of  palpable  injury,  caused  by  a  boy,  who  was  frightened  by  defend* 
ant's  violence,  seeking  to  escape  from  it,  and  is  like  the  case  of  Swesby 
y.  Lancashire  <fe  Yorkshire  Railway  Company,  1  Q.  B.  D.,  42. 

*^  It  is  remarkable  that  no  precedent  has  been  cited  of  an  action  similar 
to  the  present  having  been  maintained  or  even  instituted,  and  their  lord- 
ships decline  to  establish  such  a  pi'ecedent.  They  are  of  opinion,  that  the 
first  question,  whether  the  damages  are  too  remote,  should  have  been  an- 
swered in  the  aflSrmative;  and  on  that  ground,  without  saying  that  ^  im- 
pact *  is  necessary,  that  tiie  judgment  should  have  been  for  the  defend- 
ants." 

In  Ewing  v.  Pittsburgh  Railway  Company,  14  Lawyers'  Reports  An- 
nual, 666,  the  plaintiff,  also  a  married  woman,  was  frightened  by  reason 
of  a  car  of  the  defendant  company  having  been  tiuown  '^  against  and 
upon  "  her  dwelling  house,  as  a  result  of  a  negligent  collisioii  of  trains  on 
defendant's  track.  In  their  opinion  in  the  case,  the  Supreme  Court  of 
Pennsylvania  say :  *  *  There  was  no  allegation  that  she  had  received  any 
bodily  injury.  If  mere  fright,  unaccompanied  with  bodily  injury,  is  a 
cause  of  action,  the  scope  of  what  are  known  as  ^  accident  cases'  will  be 
very  greatly  enlarged;  for  in  every  case  of  a  collision  on  a  i*ailroad  the 
passengers,  although  they  may  have  sustained  no  bodily  harm,  will  have 
a  cause  of  action  against  the  company  for  'fright'  to  which  they  have 
been  subjected.  This  is  a  step  beyond  any  decision  of  any  legal  tribunal 
of  which  we  have  knowledge." 

The  court  say  further:  ''If  the  injury  was  one  not  likely  to  result 
from  the  collision,  and  one  which  the  company  could  not  have  reasonably 
foreseen,  then  the  accident  was  not  the  proximate  cause.  The  rule  on 
this  subject  is  as  follows:  '  In  determining  what  is  the  proximate  cause, 
the  true  rvile  is  that  the  injury  must  be  the  natural  and  probable  conse- 
quence of  the  negligence;  such  a  consequence  as  under  the  surrounding 
circumstances  of  the  case  might  and  ought  to  have  been  seen  by  the 
wrongdoer  as  likely  to  flow  from  his  act.  Tested  by  this  rule,  we  regard 
the  injury  as  too  remote.'  We  know  of  no  well  considered  case  in  which 
♦  •  ♦  mere  fright,  when  unaccompanied  by  some  injury  to  the  per- 
son, has  been  held  actionable.  On  the  contrary,  the  authorities,  so  far  as 
they  exist,  are  the  other  way.  Mr.  Wood  fairly  states  the  rule  in  his  note 
to  Mayne  on  Damages,  at  page  74:  '  So  far  as  I  have  been  able  to  ascer- 
tain, the  force  of  the  rule  is,  that  the  mental  suffering  referred  to  is  that 
which  grows  out  of  the  sense  of  peril  or  the  mental  agony  at  the  time  of 
the  happening  of  the  accident,  and  that  which  is  incident  to  and  blended 
with  the  bodily  pain  incident  to  the  injur}'  and  the  apprehension  and 
anxiety  thereby  induced.  In  no  case  has  it  ever  been  held  that  mental 
anguish  alone,  unaccompanied  by  an  injury  to  the  person,  afforded  a 
ground  of  action.'  "  The  same  doctrine  is  announced  in  terms  equally 
emphatic  in  Wyman  v.  Leavitt,  71  Maine,  227. 
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So  in  Atchison  Railway  Company  v.  McGinnis,  46  Kansas,  109,  the 
court  say:  ^'  The  jury  found  that  the  plaintiff  below  was  damaged  $65  b}' 
reason  of  peril  and  fright.  Damages  of  this  kind  are  too  remote.  A 
person  who  is  placed  in  peril  by  the  negligence  of  another,  but  who  es- 
capes without  injury,  may  not  recover  damages  simply  because  he  has 
been  placed  in  a  perilous  position.  Nor  is  mere  fright  the  subject  of  dam- 
ages." The  same  general  principles  are  recognized  in  the  following 
cases:  Canning  v.  Williamstown,  1  Cash.,  451;  Johnson  v.  Wells,  6 
Nev.,  224;  Railway  v.  Stables,  62  111.,  313;  Lynch  v.  Knight,  9  H.  L. 
Cases,  577;  Jock  v.  Dankwardt,  85  111.,  331. 

Our  conclusion  is  based  upon  the  principles  announced  in  the  cases 
from  which  we  have  quoted. 

Delivered  February  19,  1894. 


George  T.  Jester  v.  George  W.  Stbinbr. 
No.  86. 

1.  Affidavit  of  Forfirery— Article  2267,  Revised  Statate)9. 

When  an  affidavit  of  forgery  is  filed  under  article  2257,  Revised  Statutes, 
attacking  an  instrument  filed,  and  notice  thereof  given,  it  devolves 
upon  the  party  producing  tbe  instrument  to  prove  its  execution  as  at 
common  law,  before  It  can  be  read  in  evidence 418 

2.  Same—Burden  of  Proof. 

In  Bucli  case  tlie  burden  of  proof  does  not  shift  from  one  party  to  the 
other,  but  remains  on  the  party  ofi'ering  the  instrument.    Clark  v. 

Hills,  67  Texas,  148 ;  Railway  v.  Burns,  71  Texas,  481 41» 

8.  Identity  Evidenced  by  Similarity  of  Names. 

Where  there  is  no  evidence  to  the  contrary,  and  no  suspicion  east  upon 
the  transaction,  similarity  of  names  is  sufilcient  evidence  of  identity. 
Not  so  when  suspicion  is  cast  upon  the  identity  of  the  person.  See 
illustration 41» 

4.  Handwritingr— Basis  of  Oomparison— Ceuse  Adhered  to. 

Ebom  V.  Zimpelman,  47  Texas,  503,  adhered  to,  as  to  standard  of  com- 
parison of  handwriting  when  question  of  forgery  is  in  issue.  The 
standard  of  comparison  must  be  admittedly  or  undoubtedly  genuine. 
See  example 420 

Error  to  Court  of  CivU  Appeals  for  Fifth  District,  in  an  appeal  from 
Navarro  County. 

The  ground  of  application  in  error  was  the  alleged  conflict  with  other 
decisions  in  the  decision  of  t^e  case  by  the  Court  of  Civil  Appeals. 

J.  M.  Blanding  and  Frost  Jb  Etheridge,  for  plaintiff  in  error. — 1.  The 
letter  from  Philip  Eder  to  W.  H.  Young,  in  which  he  writes  the  name 
"  Mathias  Eder,"  the  person  under  whom  plaintiff  claims  title  to  the  land 
in  controversy,  was  sufficiently  proved  to  admit  it  in  evidence  for  the 
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purpose  of  comparison  with  the  signature  to  the  deed  purporting  to  con- 
vey the  land  to  the  plaintiff,  and  from  which  the  jury  might  be  able  to 
determine  whether  the  signature  to  the  deed  was  written  by  Philip  £der. 
Ulman,  Lewis  <fe  Co.  v.  Babcock,  63  Texas,  70;  Rodgers  v.  Hitter,  12 
Wall.,  322;  54  N.  Y.,  400;  Whart.  on  Ev.,  sees.  708,  709, 1328;  12  Cent. 
Law  Jour.,  508. 

2.  When  the  question  of  identity  of  the  maker  of  the  deed  is  raised  by 
the  evidence,  the  court  can  not  assume  the  identity  of  person  from  the 
identity  of  name,  but  must  submit  that  question  to  the  jury.  NcNeil  v. 
O'Connor,  79  Texas,  227;  Smith  v.  Galium,  15  S.  W.  Rep.,  794;  Parker 
V.  Chancellor,  15  S.  W.  Rep.,  157;  1  Greenl.,  sec.  575;  9  Am.  and  Eng. 
Encycl.  of  Law,  867. 

McKie  &  Autry,  for  defendant  in  error. —  1.  Where  a  document  is  of- 
fered in  evidence  solely  for  the  purpose  of  creating  a  standard  of  hand- 
writing by  which  the  genuineness  of  another  instrument  may  be  judged 
of  by  comparison,  the  handwriting  of  the  test  document  can  not  be  estab- 
lished by  the  opinion  or  belief  of  witnesses;  it  must  be  admitted  to  be 
genuine,  or  else  proven  by  direct  evidence.  Ebom  v.  Zimpelman,  47 
Texas,  518;  Hanly  v.  Gandy,  28  Texas,  213;  Kennedy  v.  Upshaw,  64 
Texas,  420;  Smyth  v.  Caswell,  67  Texas,  573;  Phillips  v.  The  State,  6 
Texas  Cr.  App.,  364;  Hatch  v.  The  State,  6  Texas  Cr.  App.,  384;  Heard 
v.  The  State,  9  Texas  Cr.  App.,  1;  Hancock  v.  The  State,  13  Texas  Cr. 
App.,  133;  Smith  v.  Childs,  1  W.  &  W.  C.  C,  sec.  124;  Moore  v. United 
States,  91  U.  S.,  270;  Shannon  v.  Fox,  1  Cranch,  133;  1  Greenl.  on  Ev., 
580,  581,  and  note;  1  Best  on  Ev.,  sees.  238,  239;  Code  Napoleon,  sees. 
1223, 1224;  The  State  v.  Givens,  5  Ala.,  747;  Trustees  v.  Misenheimer, 
78  111.,  22;  McAllister  v.  McAllister,  7  B.  Mon.,  269;  Tome  v.  Railway, 
17  Am.  Rep.,  540;  Vansickle  v.  The  People,  29  Mich.,  61;  West  v.  The 
State,  26  N.  J.  Law,  212;  Otey  v.  Hoy,  3  Jones,  407;  Clark  v.  Rhodes, 
2  Heisk.,  206;  Rowt  v.  Kyle,  1  Leigh,  216;  Clay  v.  Anderson,  10  W. 
Va.,  49;  Pierce  v.  Northey,  14  Wis.,  9;  Commonwealth  v.  Eastman,  1 
Cush.,  218;  Moody  v.  Rowell,  28  Am.  Dec.,  319;  McKeone  v.  Barnes, 
108  Mass.,  347;  Travis  v.  Brown,  82  Am.  Dec.,  540;  Baker  v.  Haines, 
36  Am.  Dec.,  224;  Rose  v.  Bank,  60  Am.  Rep.,  258;  Pavey  v.  Pavey, 
30  Ohio  St.,  600;  The  State  v.  Hastings,  53  N.  H.,  452;  Baker  v.  My- 
gate,  14  Iowa,  131;  Winch  v.  Norman,  65  Iowa,  186;  Van  Wyck  v.  Mc- 
intosh, 14  N.  Y.,  442;  Randolph  v.  Loughlin,  48  N.  Y.,  456;  Tyler  v. 
Todd,  86  Conn.,  218;  The  State  v.  Ward,  39  Vt,  225;  Jones  v.  The 
State,  ee  Ind.,  241. 

2.  When  a  deed  has  been  assailed  as  forgery  by  affidavit  under  the 
statute  (Revised  Statutes,  article  2557),  and  the  party  claiming  there- 
under has  proven  the  same  as  at  common  law  by  a  subscribing  witness. 
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the  burden  was  cast  upon  the  party  filing  the  aflSdavit  of  forgery.  Robin- 
son V.  Du  Bose,  76  Texas,  1;  Chamblee  v.  Tarbox,  27  Texas,  144;  Cox  v. 
Cock,  59  Texas,  524. 

BROWN,  Associate  Justice. — Steiner  sued  Jester  in  the  District  Court 
of  Navarro  County  to  recover  a  tract  of  land,  which  both  parties  claimed 
from  Mathias  Eder  as  a  common  source  of  title.  Steiner  claimed  by  deed 
from  Eder,  and  Jester  claimed  under  a  deed  from  the  tax  collector  upon 
sale  of  the  land  as  the  property  of  Eder  to  Mrs.  Knoll,  and  by  her  con- 
veyed to  Jester. 

Jester  filed  an  affidavit  to  the  effect  that  he  believed  that  the  deed 
under  which  plaintiff  claimed  was  forged.  Plaintiff  proved  the  execution 
of  the  deed  by  one  of  the  subscribing  witnesses.  Defendant  introduced 
evidence  which  tended  to  show  that  the  person  who  signed  the  deed  to 
plaintiff  was  not  the  Mathias  Eder  to  whom  the  land  was  conveyed,  and 
plaintiff  introduced  evidence  tending  to  prove  that  he  was  the  same 
person. 

This  made  sharply  the  issue  as  to  whether  or  not  the  person  who  made 
the  deed  to  Steiner  was  the  same  person  under  whom  the  defendant 
claimed  and  to  whom  the  land  was  conveyed.  After  clearly  stating  the 
condition  of  the  case  as  presented  by  the  evidence,  and  the  rights  of  the 
parties  under  a  claim  through  a  common  source,  the  court  charged  the 
jury  as  follows: 

"  The  first  question  for  you  to  decide  then  is,  was  the  deed  dated  July 
12,  1890,  purporting  to  be  made  by  the  aforesaid  Mathias  Eder,  really 
and  in  falbt  made  by  him,  and  was  it  the  genuine  deed  of  said  Mathias 
Eder,  or  was  it  made  by  some  one  else.  This  is  a  question  of  fact,  which 
you  will  determine  from  all  the  testimony  admitted  in  evidence,  bearing 
in  mind  that  the  burden  of  proof  upon  this  issue  is  upon  the  plaintiff; 
that  is,  it  devolves  upon  the  plaintiff  to  establish  that  said  deed  was  made 
by  Mathias  Eder  by  a  preponderance  of  the  evidence.  If  you  do  not 
the  burden  of  proof  upon  the  issue  of  identity  is  upon  the  party  raising 
find  that  said  deed  was  in  fact  made  by  Mathias  Eder,  then  you  will  not 
inquire  further,  but  find  for  the  defendant.  If  you  find  that  said  deed 
was  made  by  Mathias  Eder,  then  you  will  find  for  the  plaintiff  for  the 
land  sued  for.*' 

The  jury  found  for  the  defendant,  and  the  plaintiff,  Steiner,  appealed. 
He  assigned  the  following  error  upon  the  charge:  "  The  court  erred  in 
its  charge  to  the  jury  in  its  instruction  to  them  that  the  burden  of  proof 
was  upon  the  plaintiff  as  to  the  identity  of  the  party  who  signed  the  deed 
under  which  plaintiff  claims.'' 

The  Court  of  Civil  Appeals  reversed  the  judgment  of  the  District  Court, 
holding  that  ^'  similarity  of  names  alone  is  ordinarily  sufficient  evidence 
Vol.  LXXXVI.  Sup.— 27 
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of  identity  of  a  purchaser  in  a  chain  of  title.  When  the  affidavit  was 
filed  in  this  case  attacking  plaintiffs  deed  as  a  forgery,  the  burden  was 
then  cast  upon  plaintiff  to  prove  its  genuineness.  When  he  did  this,  the 
burden  then  shifted  to  the  defendant  to  sustain  his  impeaching  afiidavit 
by  any  lawful  testimony  he  might  produce.  The  only  office  the  affidavit 
could  perform  was  to  put  the  plaintiff  on  proof  that  Mathias  £der  exe- 
cuted the  deed.     It  did  not  raise  the  question  of  identity." 

Article  2257,  Revised  Statutes,  is  as  follows:  '*  Every  instrument  of 
writing  which  is  permitted  or  required  by  law  to  be  recorded  in  the  office 
of  the  clerk  of  the  County  Court,  and  which  has  been  or  may  be  so  re- 
corded after  being  proven  or  acknowledged  in  the  manner  provided  by 
the  laws  in  force  at  the  time  of  its  registration,  shall  be  admitted  as  evi- 
dence without  the  necessity  of  proving  its  execution;  provided,  that  the^ 
party  who  wishes  to  give  it  in  evidence  shall  file  the  same  among  the  pa- 
pers of  the  suit  in  which  he  proposes  to  use  it,  at  least  three  days  before 
the  commencement  of  the  trial  of  such  suit,  and  give  notice  of  the  filing 
to  the  opposite  party  or  his  attoniey  of  record;  unless  such  opposite  party 
or  some  pei*son  for  him  shall,  within  three  daj's  before  the  trial  of  the 
cause,  file  an  affidavit  stating  that  he  believes  such  instrument  of  writing 
to  be  forged." 

The  record  does  not  show  that  the  plaintiff's  deed  was  admissible  under 
the  article  above  quoted,  but  we  will  presume  that  it  was,  as  otherwise 
the  affidavit  of  forgery  would  have  been  unnecessary. 

If  plaintiff's  deed  was  duly  acknowledged  and  recorded,  filed  in  the 
papei*3  of  the  case,  and  notice  given  to  defendant  three  days  before  the 
trial,  it  stood  as  if  it  had  been  proved  in  one  of  the  modes  required  by 
the  common  law.     Jordan  v.  Robertson,  27  Texas,  615. 

When  defendant  filed  his  affidavit  of  forgery, "  it  cast  upon  the  party 
offering  the  deed  the  burden  of  proving  its  execution  in  accordance  with 
the  rules  of  the  common  law."  Cox  v.  Cock,  59  Texas,  524;  Robertson 
V.  Du  Bose,  76  Texas,  1.  To  state  the  same  proposition  in  a  different  form,, 
when  the  defendant  filed  his  affidavit  the  deed  was  no  longer  admissible 
as  evidence  under  the  statute,  but  before  it  could  be  read  in  evidence  the 
execution  of  it  must  be  proved  as  at  common  law;  the  acknowledgment 
and  record  of  the  deed,  the  filing,  and  notice  to  defendant,  as  well  as  the 
affidavit  of  forgery,  ceased  to  have  any  bearing  upon  the  tiial.  The  trial 
must  then  proceed  as  if  the  deed  had  not  been  acknowledged  or  recorded » 
and  no  affidavit  had  been  filed.  Thus  it  may  be  said  that  the  filing  of 
the  affidavit  of  forgery  cast  upon  the  person  producing  the  deed  the  bur- 
den of  proving  its  execution. 

Under  the  common  law  rules  of  evidence  it  devolved  upon  the  plaintiff 
to  prove  that  the  deed  was  executed  by  Mathias  Eder,  the  person  from 
whom  he  was  claiming  to  derive  title.  In  other  words,  the  burden  of  es- 
tablishing this  fact  was  upon  the  plaintiff.    The  burden  did  not  shift,  and 
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does  not  shift  from  one  party  to  the  other,  but  "remains  on  the  party 
offering  a  fact  in  support  of  his  case,  and  does  not  change  in  any  aspect 
of  the  cause,  though  the  weight  of  evidence  may  shift  from  side  to  side, 
according  to  the  nature  and  strength  of  the  proof  offered  in  support  or 
denial  of  the  main  fact  to  be  established."  Clark  v.  Hills,  67  Texas,  148, 
and  authorities  cited;  Railway  v.  Bums,  71  Texas,  481;  2  Am.  and  Eng. 
Encycl.  of  Law,  655,  and  cases  cited  in  note  1. 

Similarity  of  name  is  held  to  be  sufficient  to  establish  identity  of  the 
person,  when  there  is  no  evidence  to  the  contrary,  and  no  suspicion  cast 
upon  the  transaction  by  the  evidence;  but  in  case  the  identity  is  contro- 
verted, then  similarity  of  name  alone  is  not  sufficient  to  establish  such 
identity.  Robertson  v.  Du  Bose,  76  Texas,  1.  It  depends  upon  the  issue 
made  by  the  evidence  as  to  whether  or  not  the  similarity  of  name  is  suffi- 
cient. McNeil  V.  O'Connor,  79  Texas,  229;  Fleming  v.  Giboney,  81  Texas, 
427.  If  the  issue  is  that  the  deed  was  not  executed  by  the  person  in  ques- 
tion, then  the  identity  of  the  person  is  put  in  direct  issue,  and  if  evidence 
be  introduced  tending  to  prove  that  the  person  who  executed  the  deed 
.  was  not  the  pei*son  in  question,  similarity  of  name  alone  will  not  be  suffi- 
cient to  establish  the  fact.  If  the  issue  be  that  a  given  person  did  not 
sign  the  deed,  then  similarity  of  name  is  sufficient  to  connect  the  links  in 
the  chain  of  title. 

In  the  case  of  Stooksbury  v.  Swan,  85  Texas,  563,  the  following  charge 
was  under  review:  *'That  in  order  to  make  the  deed  in  controversy 
sufficient  to  convey  the  title  to  the  land  involved  in  this  suit  to  John 
Stiles,  it  is  necessary  that  it  should  have  been  signed  by  Robert  W.  Ham- 
ilton and  Eliza  Ann  Hamilton ;  and  in  determining  whether  or  not  the 
signature  of  Robert  Hamilton  to  such  deed  is  a  forgery,  you  are  charged, 
that  a  deed  over  thirty  years  old  is  admitted  as  evidence  before  the  jury 
without  any  other  proof  of  its  execution,  and  the  affidavit  of  forgery 
filed  herein  does  not  require  defendants  to  prove  such  deed  to  be  genuine, 
but  the  burden  of  proving  it  to  be  a  forgery  is  on  the  plaintiffs;  but  the 
fact  that  the  deed  is  thirty  years  old  or  over  is  not  conclusive  of  its  genu- 
ineness, but  it  can  be  shown  to  be  a  forgery  by  evidence,  as  could  any 
other  instrument,  and  the  jury  are  to  determine  from  all  the  facts  and  cir- 
cumstances in  evidence  whether  or  not  such  deed  is  in  fact  genuine  or  a 
forgery.' ' 

The  proposition  contained  in  the  foregoing  charge  is  the  opposite  of 
that  in  the  charge  under  consideration  in  this  case.  In  that  case  the  deed 
was  produced  by  the  defendants,  and  the  court  charged  the  jury,  that 
after  it  was  shown  to  be  thirty  years  old — that  is,  was  shown  to  be  ad- 
missible— the  burden  of  proving  it  to  be  a  forgery  was  upon  the  party 
against  whom  it  was  produced.  This  court  held  the  charge  to  be  erro- 
neous. 

Chief  Justice  Stayton,  delivering  the  opinion,  reviewed  the  authorities, 
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and  in  a  carefully  prepared  opinion  laid  down  the  rules  to  govern  in  such 
cases.  The  court  said:  "If  instead  of  relying  upon  the  deed  as  an  an- 
cient instrument,  its  execution  had  been  proved  by  a  subscribing  witness, 
and  upon  this  admitted  as  evidence,  would  it  be  contended,  when  the  evi- 
dence of  that  witness  was  directly  contradicted  by  one  or  more  witnesses 
introduced  by  the  plaintiflPs,  that  the  court  might  lawfully  charge  that  the 
burden  then  rested  upon  the  plaintiflPs  ?  Certainly  not;  for  such  a  charge 
would  rest  upon  the  theory  that  the  court  might  weigh  the  testimony  of 
the  witnesses  and  declare  that  of  the  subscribing  witness  entitled  to  more 
weight  than  should  be  given  to  the  testimony  of  others.  In  such  a  case 
the  burden  would  still  rest  upon  the  party  offering  and  relying  upon  the 
deed,  and  a  jury  should  be  instructed  to  decide  the  issue  in  accordance 
with  the  preponderance  of  the  evidence." 

In  the  case  before  the  court  the  deed  had  been  proved  by  a  subscribing 
witness,  and  testimony  to  contradict  him,  or  rather  to  show  that  the  per- 
son whom  the  witness  saw  sign  the  deed  was  not  the  person  whose  title 
was  in  controversy.  The  burden  was  upon  plaintiff  to  prove  that  the 
deed  was  signed  by  the  Mathias  Eder  to  whom  the  land  had  been  con- 
veyed, and  did  not  shift  to  defendant 

The  charge  of  the  court  as  given  was  correct,  and  the  decision  of  the 
Court  of  Civil  Appeals  upon  that  question  was  error. 

The  issue  in  this  case  was,  whether  or  not  the  Mathias  Eder  who  had 
been  in  Texas,  and  to  whom  this  land  had  been  conveyed,  signed  the  deed 
to  plaintiff.  The  defendant  offered  in  evidence  a  letter  purporting  to 
have  been  written  by  Philip  Eder  to  George  H.  Young,  which  was  not 
admitted  to  be  the  genuine  handwriting  of  the  said  Philip  Eder,  but  was 
attempted  to  be  proved  by  a  witness  who  did  not  see  it  written,  nor  did 
he  know  Philip  Eder,  neither  had  he  seen  him  write,  but  testified  from 
handwriting  which  he  had  seen  that  purported  to  be  that  of  Philip  E^er. 
Over  plaintiff's  objections  this  letter  was  admitted,  and  witnesses  testified 
as  to  the  signature  to  the  deed  by  comparison  with  the  name  of  Mathias 
Eder  written  in  the  letter.  There  was  no  sufficient  proof  of  the  genuine- 
ness of  the  letter  to  make  it  admissible  for  the  purpose  of  comparison  of 
handwriting.  The  error  in  this  ruling  is  too  apparent  to  require  further 
discussion.     Ebom  v.  Zimpelman,  47  Texas,  503. 

The  letter  was  not  admissible  as  a  standard  of  comparison,  upon  the 
ground  that  it  was  not  a  paper  of  the  cause  nor  admitted  to  be  genuine. 
It  could  not  be  imported  into  the  case  for  this  purpose  upon  pi'oof. 

Counsel  for  plaintiff  in  error  insist,  that  although  the  court  may  have 
erred  in  admitting  the  letter  purporting  to  have  been  written  by  Philip 
Eder,  it  was  harmless  error.  Plaintiff  had  introduced  a  receipt  for  a 
registered  letter,  which  receipt  purported  to  be  signed  by  Mathias  Eder, 
and  experts  had  testified  as  to  the  signature  of  the  deed  by  comparison 
with  the  writing  of  the  name  signed  to  the  receipt.     The  letter  when  in- 
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troduoed  afforded  another  standard  with  which  experts  compared  the 
signature  to  the  deed,  and  some  of  them  testified  that  the  same  person 
who  wrote  the  name  Mathias  Eder  in  the  letter  wrote  the  name  to  the 
deed  in  question.  This  tended  to  prove  that  Mathias  Eder  did  not  sign 
the  deed,  and  that  Philip  Eder  had  forged  the  name.  The  verdict  of  the 
jury  was  in  accord  with  this  theory,  and  we  can  not  undertake  to  say  that 
evidence  which  was  material  did  not  affect  the  verdict  rendered  in  this 
case  in  favor  of  the  person  who  introduced  the  improper  evidence. 

The  judgment  of  the  Court  of  Civil  Appeals  in  reversing  the  judgment 
of  the  District  Court,  in  so  far  as  it  is  based  upon  the  error  committed  in 
admitting  the  Philip  Eder  letter,  is  affirmed,  and  this  cause  is  remanded 
to  the  District  Court  for  further  trial. 

Reversed  and  remanded. 

Delivered  February  19,  1894. 


Texas  Trunk  Railway  Company  v.  J.  R.  Johnson. 
No.  89. 

1.  General  Oondition  of  Railway  Track. 

Where  relevant,  evidence  to  the  general  unsafe  condition  of  a  railway 
track  may  be  shown  in  an  action  against  the  railway  company  for  in- 
juries received  by  plaintiff  when  a  passenger 423 

2.  Saretiee  on  Appeal  and  Error  Bonds. 

Where  on  appeal  or  error  the  court  exacts  that  a  part  of  the  Judgment 
appealed  from  be  remitted,  and  affirms  as  to  the  remainder,  judgment 
is  properly  rendered  upon  the  appeal  bond  (against  sureties  as  well) 
for  the  amount  affirmed,  although  less  than  that  appealed  from,  and 
which  formed  the  basis  of  the  amount  of  the  appeal  bond 424 

Erbor  to  Court  of  Civil  Appeals  for  Fifth  District,  in  an  appeal  from 
Kaufman  County. 

Justice  Rainbt  did  not  sit  in  this  case. 

F.  M,  Etheridgey  for  plaintiff  in  error. — 1.  When  testimony  with  ref- 
erence to  the  general  bad  condition  of  the  railway  at  places  other  than 
those  where  the  wreck  complained  of  occurred,  and  at  times  long  prior 
thereto,  as  bearing  upon  the  question  of  exemplary  damages,  the  court 
should  instruct  the  jury  the  purpose  for  which  such  evidence  was  ad- 
mitted, and  that  they  would  not  find  exemplary  damages  on  account  of 
the  general  bad  condition  of  the  road,  unless  such  general  bad  condition 
contributed  to  the  wreck  and  to  injuries. 

2.  Plaintiff  in  error  having,  by  reason  of  its  appeal  from  the  judgment 
rendered  against  it  in  the  District  Court  of  Kaufman  County  to  the  Court 
of  Civil  Appeals,  relieved  itself  of  an  illegal  judgment  for  $500  exem- 
plary damages,  prosecuted  its  appeal  with  effect,  and  therefore  there  has 
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been  no  breach  of  its  supersedeas  appeal  bond  authorizing  the  court  to 
enter  judgment  against  its  sureties  thereupon.  Robinson  v.  Brinson,  20 
Texas,  438;  Railway  v.  Stanley,  76  Texas,  419;  2  Willson's  C.  C,  sec. 
26;  Kerr  v.  Clegg,  1  W.  <fe  W.  C.  C,  sec.  791;  Mills  v.  Hackett,  1  W.  <fe 
W.  C.  C,  sec.  846;  Sullivan  v.  McFarland,  1  W.  <fe  W.  C.  C,  sec.  1199. 

J.  D.  Cunningham  and  J,  8.  Wooda^  for  defendant  in  error. — The  ap- 
pellant being  charged  with  gross  negligence  in  this  case,  and  sued  for 
actual  and  exemplary  damages,  the  testimony  of  Jackson  Dowdy  and  ap- 
pellee was  legitimate  to  show  the  general  dangerous  condition  of  appel- 
lant's railway  and  its  want  of  care  and  indifference  towards  the  lives  of 
its  passengers.  Railway  v.  De  Milley,  60  Texas,  197;  Railway  v.  Horst, 
93  U.  S.,  291;  Railway  v.  Ashcroft,  48  Ala.,  15;  Faucett  v.  Nichols,  64 
N.  Y.,  384;  Railway  v.  Richardson,  91  U.  S.,  454;  Buckley  v.  Leonard, 
4  Denio,  501;  Keenan  v.  Hayden,  39  Wis.,  260. 

BROWN,  Associate  Justice. — Johnson  sued  the  railroad  company  for 
damages  alleged  to  have  been  occasioned  by  injuries  received  by  him  while 
a  passenger  on  its  railroad.  It  is  charged  that  the  defendant  permitted 
its  roadbed  to  become  wholly  unsafe  for  travel  over  it,  alleging  the  par- 
ticulars in  which  it  was  so  unsafe,  and  which  was  known  to  the  defend- 
ant.    Petitioner  claimed  both  actual  and  exemplary  damages. 

Upon  a  trial  in  the  District  Court  of  Kaufman  County,  the  plaintiff 
below  recovered  against  the  defendant  railroad  company  a  verdict  and 
judgment  for  $1000  actual  and  $500  exemplary  damages.  Defendant  ap- 
pealed from  the  judgment  to  this  court,  and  the  case  was  tranf erred  to 
the  Court  of  Civil  Appeals,  which  held  that  the  evidence  of  the  general 
bad  condition  of  the  railroad  was  improperly  admitted,  and  required 
the  appellee  Johnson  to  remit  the  $500  exemplary  damages,  otherwise  the 
judgment  of  the  District  Court  would  be  reversed.  The  remittitur  was 
entered,  and  the  judgment  as  to  actual  damages  was  by  the  Court  of  Civil 
Appeals  affirmed  against  the  railroad  company  and  its  sureties  upon  its 
appeal  bond. 

Two  objections  are  presented  to  the  judgment  of  the  Court  of  Civil 
Appeals,  in  substance  as  follows: 

First.  That  the  evidence  as  to  the  general  bad  condition  of  the  defend- 
ant's railroad  was  inadmissible,  and  the  court  should  have  reversed  the 
entire  judgment,  because  it  can  not  be  determined  that  the  evidence  did 
not  influence  the  jury  as  to  the  amount  of  actual  damages  assessed  by 
them. 

Second.  That  the  Court  of  Civil  Appeals  having  affirmed  as  to  actual 
damages  an  amount  less  than  the  judgment  appealed  from,  should  not 
have  entered  judgment  against  the  sureties  of  the  railroad  company  upon 
its  api^eal  bond. 
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The  Court  of  Civil  Appeals  in  deciding  this  case  said:  '*  The  court  ad- 
mitted evidence  of  the  general  bad  condition  of  defendant's  line  of  rail- 
way,  over  objection  properly  made.  This  was  error.  The  evidence  should 
have  been  confined  to  the  place  of  the  wreck."  The  judge  delivering  the 
opinion  cites  Railway  v.  Mitchell,  75  Texas,  81;  Railway  v.  Johnson,  72 
Texas,  99;  Railway  v.  Shuford,  72  Texas,  165,  as  supporting  the  doctrine 
announced. 

In  Railway  v.  Mitchell,  Judge  Henry,  delivering  the  opinion  of  the 
^jourt,  said:  '*  The  evidence  with  regard  to  the  general  condition  of  the 
International  A  Great  Northern  Railroad,  on  which  the  wreck  occurred, 
between  Troupe  and  Lindale  ought  not,  under  the  circumstances  of  this 
<»se,  to  have  been  admitted  upon  the  issue  of  exemplary  damages,  or  for 
jany  other  purpose."  What  the  circumstances  of  the  case  were  which 
made  the  evidence  inadmissible  does  not  appear  in  the  report  of  the  case. 
But  the  form  of  expressing  the  proposition  limits  the  objection  to  that 
<»se,  and  implies  strongly  that  under  other  circumstances  the  evidence 
would  be  admissible. 

In  Railway  v.  Johnson,  72  Texas,  99,  the  evidence  of  the  general  bad 
condition  of  the  railroad  was  admitted.  The  judgment  was  reversed  on 
4iccount  of  an  improper  charge  given  to  the  jury  on  the  subject  of  exem- 
plary damages;  but  no  word  or  sentence  in  the  opinion  will  justify  the 
<x>nclusion  that  the  admission  of  evidence  of  the  general  bad  condition  of 
the  railroad  was  condemned.  On  the  contrary,  the  language  used  by  Jus- 
tice Graines  would  seem  to  approve  of  the  admission  of  testimony  of  the 
general  reputation  of  bad  condition  of  the  road  in  cases  where  that  repu- 
tation would  come  to  the  knowledge  of  the  officera  of  the  railroad. 

In  Railway  v.  Shuford  the  facts  are  not  stated  fully  enough  to  say  what 
was  in  evidence,  but  the  opinion  shows  that  testimony  of  the  general  bad 
•condition  of  the  railway  was  admitted.  The  court  instructed  the  jury, 
that  **  the  evidence  offered  by  plaintiff  as  to  the  general  bad  condition  of 
the  road  can  not  be  considered  in  determining  actual  damages,  but  will 
apply,  if  at  all,  to  the  question  of  exemplary  damages."  The  judgment 
of  the  District  Court  was  affirmed,  and  the  admitting  of  the  evidence  of 
general  bad  condition  is  not  condemned,  but  impliedly  approved. 

In  the  case  of  Railway  v.  De  Milley,  60  Texas,  194,  the  question  un- 
der discussion  was  involved,  and  the  court  there  held:  *'The  general 
dangerous  condition  of  a  railway  is  a  fact  to  which  a  jury  may  look 
for  the  purpose  not  only  of  ascertaining  the  degree  of  care  used  by  the 
owner,  but  also  for  the  purpose  of  showing  the  indifference  of  the  owner 
to  the  safety  of  those  it  undertakes  to  transport."  In  that  case  testimony 
-of  the  same  character  was  introduced,  and  while  no  exemplary  damages 
were  allowed  by  the  jury,  the  court  approved  the  admission  of  the  testi- 
mony on  that  issue. 
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The  case  of  Railway  v.  De  Milley  was  expressly  approved  in  the  case  of 
Railway  v.  Kirk,  62  Texas,  227,  and  in  Railway  v.  Taylor,  79  Texas,  111. 

Looking  to  the  evidence,  we  conclude  that  it  was  not  only  admissible, 
but  was  ample  to  justify  the  verdict.  The  Court  of  Civil  Appeals  erred 
in  holding  that  evidence  as  to  the  bad  condition  of  defendant's  railroad 
was  not  admissible,  and  in  requiring  the  appellee  to  remit  the  exemplary 
damages  recovered  by  him. 

It  is  claimed  that  as  the  Court  of  Civil  Appeals  rendered  judgment  for 
a  less  amount  than  the  judgment  of  the  District  Court,  no  judgment 
should  have  been  entered  upon  the  bond  of  the  appellant,  the  plaintiff  in 
error.  Section  37  of  the  act  *'  to  organize  the  Courts  of  Civil  Appeals,'* 
etc.,  is  in  the  following  language: 

*'  Section  37.  Whenever  the  Court  of  Civil  Appeals,  on  the  trial  of  cases 
brought  from  an  inferior  court,  shall  affirm  the  judgment  or  decree  of  such 
inferior  court,  or  when  said  court  shall  proceed  to  render  such  judgment 
or  decree  as  should  have  been  rendered  by  the  court  below,  and  said  judg- 
ment shall  be  for  the  same  or  a  greater  amount  or  of  the  same  nature  as- 
rendered  in  the  court  below,  said  court  shall  render  judgment  against  the 
appellant  or  plaintiff  in  error  and  his  sureties  on  the  appeal  bond,  a  copy 
of  which  shall  always  accompany  the  transcript  of  the  record." 

The  remainder  of  the  section  is  not  material  to  this  question.  This  sec* 
tion  of  the  statute  is  literally  the  same  as  article  1049,  Revised  Statutes^ 
which  was  in  force  when  the  bond  was  executed. 

A  proper  construction  of  the  foregoing  section  of  the  statute  is,  that 
when,  on  account  of  error  in  the  proceedings  appealed  fi*om,  tlie  Court  of 
Civil  Appeals  does  not  affirm  the  judgment  rendered  below,  but  renders 
judgment  against  appellant  for  a  sum  less  than  that  for  which  the  trial 
court  gave  judgment,  then  the  Court  of  Civil  Appeals  should  not  render 
judgment  against  the  sureties  of  the  appellant  or  plaintiff  in  error.  The 
question  presented  to  this  court  is  a  different  one,  and  its  determination 
must  rest  upon  the  correctness  of  the  action  of  the  Court  of  Civil  Appeals 
in  reducing  the  judgment  of  the  District  Court.  If  defendant  in  error 
had  voluntarily  entered  the  remittitur,  it  might  be  taken  as  a  confession 
of  error;  but  in  this  case  the  sura  was  remitted  under  the  requirement  of 
the  court,  and  can  not  be  regarded  as  a  voluntar}'  act. 

The  Court  of  Civil  Appeals  having  erroneously  held  that  the  judgment 
for  exemplary  damages  could  not  be  sustained,  and  by  that  erroneous 
ruling  reduced  the  judgment  below  the  amount  of  the  judgment  of  the 
District  Court,  the  statute  does  not  require  of  this  court  to  set  aside  the 
judgment  entered  which  was  correct,  because  of  an  error  committed  in 
favor  of  plaintiff  in  error. 

The  judgment  of  the  Court  of  Civil  Appeals  is  affirmed. 

Afftrmed. 
Delivered  February  22,  1894. 
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L.  H.  Carhart  v.  G.  a.  Brown. 
No.  79. 

1.  Partnership. 

See  contract  held  to  constitute  the  parties  a  firm,  a  partnership 427 

2.  Contract  of  Partnership— Construction. 

The  contract  out  of  which  litigation  arose  distinctly  expressed  that  a 
partnership  of  three  persons  was  formed,  the  members  to  share  losses 
and  gains  in  a  ranch  enterprise.  The  clause,  ^Mn  stocking  said  range 
no  member  shall,  except  by  consent,  put  thereon  exceeding  one-third 
the  capacity  thereof,  as  may  be  determined  by  the  firm,^'  did  not  in- 
ject into  the  contract  the  obligation  of  the  firm  to  care  for  such  stocic 
put  in  the  pasture  by  individual  members  of  the  firm,  at  the  expense 
of  the  firm 42^ 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Donley  County. 

Justice  Stephens  dissented  from  the  judgment  in  Court  of  Civil  Ap- 
peals. 

J.  N,  Browning  J  for  plaintifif  in  error. — 1.  The  sul)stance  of  the  con- 
tract between  the  parties  is  found  in  the  fii*st  conclusion  of  fact  found  by 
the  Court  of  Civil  Appeals.  [See  opinion.]  It  is  clear  of  ambiguity, 
unless  the  last  clause  is  ambiguous.  To  give  that  clause  the  meaning 
given  by  a  majorit}*^  of  the  Court  of  Civil  Appeals  would  conflict  with 
the  clause  which  declares  that  ^'  each  of  said  partnei*s  shall  share  equally 
and  alike  all  costs  and  expenses  incident  to  said  firm  business  and  in  all 
profits  and  losses  accruing  therefrom/'  Oral  evidence  can  not  be  allowed 
to  give  a  meaning  to  a  doubtful  part,  inconsistent  with  that  which  is  clear. 
1  Greenl.  on  Ev.,  sec.  282.  For  a  definition  of  "incident,"  see  Black's 
Law  Dictionary,  610.  Written  contracts  capable  of  a  fair  and  reasonable 
construction  by  the  courts  are  not  to  be  warped  into  some  other  meaning 
by  oral  testimony.  Wooters  v.  Railway,  54  Texas,  294;  Bruner  v.  Strong, 
61  Texas,  555;  Belcher  v.  Mulhall,  57  Texas,  17;  Self  v.  King,  28  Texas, 
552;  1  Greenl.  on  Ev.,  sec.  275. 

2.  The  court  erred  in  holding  that  the  plaintiff  in  error  was  liable  for 
one-third  of  the  expenses  of  the  individual  cattle  of  the  defendant  in 
error  by  him  placed  upon  the  partnership  ranch.  Black's  Law  Die,  610; 
Withers  v.  Withers,  8  Pet.,  355;  Meyer  v.  Callaghan,  24  Fed.  Rep.,  636; 
Brown  v.  Haynes,  6  Jones*  N.  C.  Eq.,  49;  2  Lind.  on  Part.,  p.  418, 
side  p.  970. 

Walton^  Hill  &  Walton^  for  defendant  in  error.  — It  is  unquestionable 
that  Carhart,  McClelland,  and  Brown  entered  into  a  partnership  for  mu- 
tual profit;  that  is  to  say,  each  owned  more  or  less  stock,  but  had  no 
place  in  which  to  securely  restrain  or  pasture  them.     They  also  needed 
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fine  bred  bulls  to  grade  up  their  stock,  and  horses  for  driving,  herding, 
and  gathering  escaped  stock  and  riding  the  fence  lines,  etc.  The  pasture 
was  to  be  common  property  in  defined  interests,  and  each  was  allowed 
pasturage  to  the  extent  of  his  respective  interest.  The  partnership  did 
not  continue  long,  McClelland  selling  his  interest  to  Brown.  Then  the 
new  partnership  between  Carhart  and  Brown  commenoed,  if  we  can  be- 
lieve the  testimony  of  Brown,  and  can  fairly  read  the  acts,  expressions, 
and  conduct  of  Carhart  on  that  subject. 

Brown  availed  himself  of  his  privilege  of  pasturing,  but  Carhart  did 
not  to  the  full  extent  of  his  right.  He  did  for  a  time  pasture  100  head, 
but  voluntarily  caused  them  to  be  removed.  He  did  extend  to  Allen  the 
right  to  pasture  125  head.  He  did  constantly  claim  the  right  to  stock 
the  pasture  to  the  capacity  of  his  interest.  He  did  claim  an  interest  in 
the  hay  crops. 

The  pasture  had  to  be  put  in  condition  for  occupancy;  some  improve- 
ments were  necessary — fences,  wells,  and  wind  mills.  The  premises  had 
to  be  kept  in  repair,  or  else  the  premises  would  have  run  into  worthless 
ruin.  To  keep  them  in  repair,  expenses  had  to  be  incurred;  hands  em- 
ployed and  paid,  provisions  for  men,  and  feed  for  horses  and  bulls  to  be 
provided.  All  cost  money.  It  is  true  that  Brown  in  fact  received  the 
greater  benefit,  certainly  so,  but  that  was  because,  and  only  because,  he 
owned  two-thirds  and  largely  availed  himself  of  his  rights.  The  one- 
third  capacity  of  the  ranch  awaited  at  all  times  to  be  taken  advantage  of 
by  Carhart.  Mr.  Carhart  appears  to  have  been  quite  a  wanderer,  and  to 
have  many  irons  in  the  fire.  Much  absence  and  many  irons  do  not,  as  a 
rule,  work  to  sure  profit.     Some  of  the  irons  will  bum. 

The  account  sued  on  by  plaintiff  was  for  over  $10,000;  the  court  cut 
it  down  to  something  over  $5000;  and  we  may  rest  assured  that  in  so 
cutting  it  down  the  court  exercised  caution  and  sound  discretion,  having 
as  he  did  the  whole  account  of  expenditures  analyzed  from  the  mouths 
of  witnesses  whom  he  saw,  heard,  and  whose  truthfulness  and  credibility 
he  carefully  and  accurately  weighed.  His  conclusions  are  probably  cor- 
rect; at  least  as  nearly  so  as  we,  who  are  so  far  away,  can  draw. 

The  arrangement  between  the  parties  was  not  illogical  nor  unreason- 
able; on  the  contrary,  they  had  in  them  all  the  elements  of  economy  and 
safety.  If  Mr.  Carhart  had  put  in  his  stock,  he  would  in  all  probability 
have  realized  good  profit  instead  of  meeting  with  a  loss.  The  object  of 
the  arrangement  was  to  accomplish  what  neither  could  do  alone,  viz., 
procure  land,  improve,  support,  and  run  a  pasture;  and  yet  Mr.  Carhart 
seeks  to  compel  Brown  to  do  what  he  declared  he  was  unable  to  do,  viz., 
equip  and  maintain  the  pasture;  and  that  too  when  he  was  only  allowed 
to  use  two-thirds  of  the  pasture  capacity,  thus  absolutely  throwing  awaj^ 
the  other  one-third  of  the  pasture  capacity.  To  have  done  this  would 
have  been  worse  than  blind  stultification. 
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GAINES,  Associate  Justice, — The  defendant  in  error  brought  this 
suit  against  the  plain  tiflf  in  error  to  recover  one-third  of  the  expenses  of 
managing  and  maintaining  a  cattle  ranch.  The  plaintiff  below  claimed 
that  the  expenditures  were  made  by  him  in  pursuance  of  a  contract  of 
partnership  entered  into  between  him  and  the  defendant.  The  case  was 
tried  without  a  jury,  and  judgment  was  given  for  the  plaintiff.  This 
judgment  was  affirmed  by  the  Court  of  Civil  Appeals. 

In  the  findings  filed  by  the  trial  judge,  and  adopted  by  the  Court  of 
Civil  Appeals,  the  following  facts  appear:  On  the  1st  day  of  June,  1883, 
the  plaintiff,  the  defendant,  and  one  T.  S.  McClelland  executed  articles 
of  partnership,  as  follows: 

*'The  State  of  Texas,  Donley  County. — Know  all  men  by  these  presents, 
that  L.  H.  Carhart,  T.  S.  McClelland,  and  G.  A.  Brown,  all  of  Donley 
County,  Texas,  have  this  day  entered  into  a  copartnership  for  the  pur- 
pose of  procuring,  fencing,  stocking,  and  operating  a  stock  ranch  in  Don- 
ley County,  Texas,  and  embracing  the  following  territory.  [Here  follows 
the  description,  which  is  omitted.]  The  style  of  said  firm  shall  be  Brown, 
McClelland  <fe  Carhart,  and  each  of  said  partners  shall  share  equally  and 
alike  all  costs  and  expenses  incident  to  said  firm  business,  and  in  all 
profits  and  losses  accruing  therefrom;  but  neither  partner  shall  have  the 
power  to  sell  the  interest  of  his  copartner  in  said  firm  business  without 
the  written  consent  of  said  copartner;  and  should  any  member  of  the 
firm  determine  to  dispose  of  or  sell  his  interest  in  said  business,  the  re- 
maining partners  shall  have  the  prior  right  to  purchase,  at  the  price  and 
on  the  same  terms  which  might  otherwise  be  obtained. 

'*A11  lands  leased,  owned,  or  otherwise  held,  or  which  may  hereafter  be 
procured  by  either  member  of  the  firm  in  said  range,  shall  be  transferred 
to  the  copartnership;  and  all  annual  rentals  accruing  thereafter  on  the 
leased  lands  shall  be  paid  by  the  firm,  and  any  excess  of  lands  deeded  to 
the  firm  by  any  member  thereof  shall  be  accounted  for  and  reimbui*se- 
ments  made  on  the  basis  of  the  costs  thereof  to  the  individual  member. 

'*A11  questions  pertaining  to  said  firm  business  shall  be  determined  by 
a  majority  of  the  members,  except  for  the  purchase  of  partnership  stock 
for  said  ranch,  which  shall  require  the  consent  of  all  of  said  partners.  In 
stocking  said  ranch,  no  one  member  shall,  except  by  consent,  put  thereon 
exceeding  one-third  the  capacity  thereof,  as  may  be  determined  by  the 
firm/' 

In  March,  1885,  the  plaintiff,  Brown,  bought  the  interest  of  McClel- 
land  in  the  partnership  property,  and  soon  after  that  purchase,  as  the 
trial  court  found  upon  conflicting  testimony,  plaintiff  and  defendant 
agreed  to  continue  the  partnership  on  the  original  terms — the  plaintiff 
owning  a  two-thirds  interest  and  the  defendant  one-third.  The  partner- 
ship so  formed  was  dissolved  by  mutual  consent  on  the  1st  day  of  July, 
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1888.  During  the  existence  of  the  partnership  the  plaintiff  paid  out,  as 
expenses  of  operating  and  improving  the  ranch  and  in  caring  for  the 
livestock  thereon,  the  sum  of  $5750.  The  firm  had  eighteen  bulls  and 
five  saddle  horses  in  the  pasture.  The  plaintiff  kept  upon  the  ranch  dur* 
ing  the  continuance  of  the  partnership  cattle  vai*ying  in  number  from 
800  to  1200  head,  which  belonged  to  him  individually.  The  defendant 
had  no  individual  stock  in  the  pasture,  except  about  100  heifers,  in  the 
year  1885.  The  plaintiffs  at  no  time  had  stock  upon  the  land  in  excess  of 
two-thirds  of  the  capacity  of  the  pasture. 

It  also  appeared  in  evidence  as  an  undisputed  fact,  that  shortly  after 
the  original  partnership  was  formed  thirty  bulls  and  some  saddle  horses 
were  bought  for  the  firm  and  placed  in  the  pasture,  but  that  no  other 
cattle  were  ever  placed  in  the  pasture  on  the  firm  account  at  any  time 
during  the  existence  of  either  partnership. 

The  court  found  as  a  matter  of  law,  that  ^'  the  firm  of  Brown  <&  Carhart 
was  liable  for  all  reasonable  expenses  incurred  in  looking  after,  caring^ 
for,  and  protecting  partnership  property  of  said  firm,  and  the  individual 
stock  of  the  members  of  said  firm  placed  in  said  pasture,  not  to  exceed 
their  respective  interests  in  the  capacity  of  said  pasture;"  and  gave  judg- 
ment accordingly.  It  is  therefore  apparent  that  the  plaintiff  has  recovered 
in  part  for  the  expense  incident  to  the  care  and  management  of  his  own 
cattle. 

It  is  evident  that  the  judgment  can  not  stand  except  upon  the  theory 
that  in  the  event  the  pasture  was  not  stocked  by  the  firm  to  its  full 
capacity,  each  partner  had  the  right  under  the  terms  of  the  contract  not 
only  to  put  into  it  his  individual  cattle  to  a  limited  number,  but  also  U> 
have  them  cared  for  and  maintained  at  the  expense  of  the  firm. 

That  the  parties  might  have  made  such  a  contract,  we  see  no  reason  ta 
doubt;  and  if  such  had  been  their  intention  as  expressed  in  the  writing, 
the  defendant,  who  failed  to  avail  himself  of  the  benefits  secured  to  him 
by  the  agreement,  could  not  legally  object  to  paying  his  proportionate 
part  of  the  expenses  incurred  in  the  enterprise,  upon  the  ground  that  the 
plaintiff  alone  had  enjoyed  its  advantages.  But  in  our  opinion  the  con- 
tract in  question  is  not  fairly  susceptible  of  the  construction  which  is 
claimed  for  it  on  behalf  of  the  plaintiff.  That  construction  is  doubtless 
based  upon  the  provision  which  reads:  '^  In  stocking  said  range,  no  mem- 
ber shall,  except  by  consent,  put  thereon  exceeding  one-third  the  capacity 
thereof,  as  may  be  determined  by  the  firm." 

But  "  the  intention  of  the  parties  will  be  determined  from  the  effect  of 
the  whole  contract,  regardless  of  special  expressions."  1  Bates  on  Part., 
sec.  17. 

This  rule  is  peculiarly  applicable  to  the  articles  under  consideration. 
It  is  not  only  expressly  stipulated  that  the  parties  enter  into  a  pamership, 
but  the  leading  provisions  in  the  contract  necessarily  make  it  a  partner* 
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ship.  The  pai'ties  agreed  to  procure,  fence,  stock,  and  operate  a  stock 
ranch;  and  they  provide,  that  '*  each  of  said  partners  shall  share  equally 
and  alike  all  costs  and  expenses  incident  to  said  firm  business,  and  in  all 
profits  and  losses  accruing  therefrom."  These  stipulations  indicate  that 
the  sole  purpose  of  the  contract  was  to  create  a  partnei-ship  in  its  sim- 
plest form;  and  there  is  no  other  provision  which  shows  that  such  was 
not  the  paramount  object. 

It  is  clear  that  it  was  intended  to  form  not  merely  a  partnership  in 
name,  but  also  a  partnership  in  fact  and  in  law;  that  it  was  the  purpose 
jointly  to  provide  and  maintain  a  pasture  upon  which  cattle  belonging  to 
each  of  the  parties  individually  should  be  kept  and  cared  for  at  the  com- 
mon  expense,  and  for  the  separate  profit  of  the  owner,  is  not  only  incon- 
sistent with  the  idea  of  a  legal  partnership,  but  is  also  repugnant  to  the 
express  provision  in  the  articles,  that  they  should  share  equally  ''  in  all 
the  costs  and  expenses  in  said  firm  business,  and  in  all  profits  and  losses 
accruing  therefrom." 

The  declared  object  of  the  association  was  not  only  to  procure  and 
fence  the  pasture,  but  also  '*to  stock  and  operate  it;"  and  it  is  clearly 
implied  that  it  was  to  be  stocked  with  partnership  cattle,  and  operated 
for  the  profit  of  the  firm. 

That  it  was  contemplated  that  for  a  time  at  least  the  pasture  might  not 
be  stocked  to  its  full  capacity  with  partnership  cattle,  and  that  each  part- 
ner should  be  entitled  to  place  and  keep  upon  it  a  limited  number  of  his  in- 
dividual livestock,  is  not  to  be  denied;  but  it  does  not  follow  that  the 
expense  of  caring  for  them  was  to  be  borne  by  the  firm.  The  articles 
provide  that  the  partners  are  to  bear  equally  the  expense  of  the  partner- 
ship business. 

But  it  can  not  be  held  that  the  rearing  and  maintaining  of  individual 
cattle  upon  the  ranch  was  a  part  of  the  business  of  the  firm.  If  partner- 
ship business,  then  each  partner  would  have  been  entitled  to  participate 
in  the  profits  arising  from  it.  This  would  seem  not  only  a  necessary  con- 
sequence, but  it  would  also  secure  a  more  equitable  result  than  that  which 
would  flow  from  a  construction  which  would  enable  one  member  to  take 
to  himself  the  profits  of  a  part  of  the  business  which  had  been  carried  on 
at  the  expense  of  the  firm.  And  yet  neither  party  appeal's  ever  to  have 
claimed  the  right  to  participate  in  the  profits  accruing  from  the  indi- 
vidual cattle  of  the  other. 

The  condition  which  led  to  the  insertion  in  the  articles  of  partnerahip 
of  the  particular  claim  in  question  is  not  diflScult  to  discover.  The  par- 
ties to  the  original  agreement  evidently  foresaw  that,  at  the  outset  at 
least,  the  firm  might  be  unable  to  stock  the  ranch  to  its  full  capacity, 
and  that  the  surplus  might  be  utilized  by  the  members  on  their  individual 
account.  It  was  therefore  intended  that  the  surplus  capacity  not  appro- 
priated by  the  firm  should  be  used  for  pasturing  the  individual  cattle  of 
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the  members.  The  immediate  purpose  of  the  provision  was  not  so  much 
to  declare  this  right,  which  seems  to  have  been  tacitly  recognized,  as  to- 
limit  its  exercise  to  the  capacity  of  the  ranch,  and  to  secure  to  each  an 
equal  participation  in  the  privilege.  This  affords  a  simple  solution  of 
the  question. 

Without  this  clause,  the  contract  is  baiTen  of  a  word  or  phrase  that 
tends  to  show  that  any  right  to  pasture  individual  cattle  was  to  be  exer- 
cised. The  provision  does  not  expressly  affirm  that  any  such  right 
should  exist.  It  simply  places  a  limitation  upon  its  exercise,  and  thereby 
-its  existence  is  merely  implied;  and  we  are  of  opinion  that  the  implica- 
tion goes  no  farther  than  to  recognize  the  privilege  of  each  member  of 
the  firm  to  use  the  ranch  for  pasturing  his  own  cattle,  free  of  charge  for 
such  use,  but  otherwise  at  his  own  expense. 

We  are  of  opinion  that  the  judgment  of  the  court  below  is  based  upon 
an  erroneous  construction  of  the  terms  of  the  partnership,  and  is  there- 
fore erroneous. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
are  accordingly  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
Delivered  February  22,  1894. 

Associate  Justice  Bbown  not  sitting. 


Robert  Spence  v.  E.  M.  Bbown  et  al. 
No.  97. 

1*  Judfirment  Liens— Abstract  of  Judgment. 

Under  the  statutes  CRevised  Statutes,  articles  3153-3163).  it  is  clear  that 
a  clerk  of  a  County  Court  would  have  no  lawful  power  to  file  and  record 
an  abstract  of  a  Jud^i^nent  unless  it  was  certified  as  the  statute  requires; 
but  there  is  nothing  In  the  statutes  which  seems  to  require  that  the  cer- 
tificate of  authentication  shall  also  be  recorded 433- 

2.  Same— Certificate  to  Abstract. 

The  certificate  under  the  hand  and  seal  of  the  clerk  making  the  abstract 
♦  *  *  is  the  evidence  of  authenticity  of  the  abstract^  without  which 
the  clerk  called  upon  to  record  it  has  no  authority  to  record ;  but  in 
the  absence  of  a  statute  requiring  such  certificate  of  authentication  to 
be  recorded  with  the  abstract,  courts  have  no  power  or  right  to  hold 
that  the  record  of  such  a  certificate,  as  well  as  t?ie  abstract^  is  essential 
to  the  lien 433 

8.  Construction  of  Statutes. 

Article  3159,  Revised  Statutes,  concerning  Judgment  liens,  is  not  subject 
to  article  4299  on  the  general  subject  of  registration  of  instruments  of 
writing,  etc.    See  discussion 435- 
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4.  Case  in  Judgment. 

Spence  and  Browo  claimed  under  a  common  source,  viz.,  under  Mrs. 
Barfiel<]l;  Spence  under  execution  saie  under  Jud^j^ent  against  her 
husband,  of  which  abstract  was  recorded  without  the  certificate  of 
authentication  of  the  abstract;  Brown  under  guardian  sale  of  her 
minor  children.  The  deed  to  her  did  not  show  the  land  to  be  her 
separate  property. 

Heid:  1.  The  abstract  was  duly  recorded,  although  its  authentica- 
tion was  omitted 43^ 

2.  But  as  the  property  did  not  appear  to  be  her  separate  property, 
it  was  subject  to  execution  for  community  debts,  even  after  her  death, 
and  in  absence  of  a  bona  fide  purchaser  the  sale  under  execution  would 
pass  title,  eren  If  it  were  her  separate  property 43G 

Errob  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Tom  Green  County, 

Chief  Justice  Fisher  being  disqualified,  Hon.  L.  J.  Storey  was  ap- 
pointed special  judge  in  this  case,  and  he  delivered  the  opinion  in  the 
Court  of  Civil  Appeals. 

Joseph  Spence  and  H.  C,  Fisher,  for  appellant.  —  1.  The  judgment  lien 
record  and  index  and  cross-index  were  admissible  in  evidence,  as  the 
judgment  lien  appears  to  be  in  all  respects  properly  recorded  and  in- 
dexed. The  statute  providing  for  judgment  liens  does  not  require  that 
the  certificate  of  the  oflScer  attached  to  such  abstract  of  judgment  should 
be  recorded,  and  the  general  statutes  requiring  the  registration  of  the 
ofiScer's  certificate  has  no  application  to  the  registration  of  judgment  liens. 

2.  The  law  presumes  that  the  title  to  the  land  acquired  by  Mrs.  Sallie 
Barfield  during  coverture  rests  in  the  community  estate  of  her  and  her 
husband,  J.  W.  Barfield.  Cooke  v.  Bremond,  27  Texas,  460;  Kirk  v. 
Navigation  Co.,  49  Texas,  213. 

T.  C.  Wynn  and  Cbchran  &  Hill^  for  appellees.  —  1.  The  statute  provid- 
ing for  judgment  liens  makes  the  certificate  of  the  clerk  of  the  court  issu- 
ing an  abstract  of  judgment  an  essential  part  thereof;  and  to  fix  and 
secure  the  statutory  lien  such  abstract  of  judgment  must  appear  complete 
on  the  judgment  record.  2  Sayles'  Civ.  Stats.,  arts.  3153,  3154,  3155, 
8166,  3157,  8159,  4338,  4298;  Taylor  v.  Harrison,  47  Texas,  454;  Nye 
V.  Moody,  70  Texas,  434;  Belbaze  v.  Ratto,  69  Texas,  636;  Parret  v. 
Shaubhut,  5  Minn.,  323;  Rushin  v.  Shields,  11  Ga.,  636;  Shepherd  v. 
Burkhalter,  13  Ga.,  443;  Chamberlain  v.  Bell,  7  Cal.,  292;  Barnard  v. 
Campau,  29  Mich.,  164;  Gilchrist  v.  Gough,  63  Ind.,  589. 

2.  Where  words  or  expressions  have  acquired  a  definite  meaning  in 
law,  they  must  be  so  expounded.  The  Legislature  having  defined  what 
was  meant  by  the  word  "record,"  as  applied  to  the  registration  of  all 
instruments  authorized  by  law  to  be  recorded,  the  use  of  that  word  in  the 
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statute  authorizing  the  record  of  an  abstract  of  judgment  must  be  given 
the  same  meaning  as  prescribed  by  the  general  statute.  2  Sayles'  Civ. 
Stats.,  arts.  4298,  4338,  3153-3159,  3138;  Engelking  v.  Von  Warael,  26 
Texas,  470;  Taylor  v.  Harrison,  47  Texas,  454;  Munson  v.  Hallowell,  26 
Texas,  475;  Morgan  v.  Davenport,  60  Texas,  280;  2  Bouv.  Law  Die, 
520,  word  "record." 

3.  Appellees  holding  the  legal  title  to  the  land  in  controversy,  the  bur- 
den was  upon  appellant  to  show  that  appellees,  at  the  date  of  their  pur- 
chase through  the  guardianship  proceedings  in  the  estate  of  the  Barfield 
minors,  had  notice,  actual  or  constructive,  of  an  equitable  title  in  J.  W. 
Barfield  by  reason  of  his  community  interest  in  said  land.  Edwards  v. 
Brown,  68  Texas,  329;  Hill  v.  Moore,  62  Texas,  610:  Ramsdell  v.  Ful- 
ler, 28  Cal.,  88;  McComb  v.  Spangler,  71  Cal.,  419. 

STAYTON,  Chief  Justice. — Both  parties  claiming  from  a  common 
source,  it  was  held  by  the  Court  of  Civil  Appeals  that  defendants  in 
error  were  entitled  to  judgment  if  the  judgment  through  which  plaintiff 
in  error  claims  was  not  so  recorded  as  to  give  lien  upon  the  land. 

The  sole  ground  on  which  it  was  held  that  the  abstract  of  that  judgment 
was  not  properly  recorded  was  that  the  certificate  authenticating  it  was 
not  recorded  with  the  abstract. 

The  law  provides,  that  "  It  shall  be  the  duty  of  each  clerk  of  a  court, 
when  the  person  in  whose  favor  the  judgment  was  rendered,  his  agent, 
attorney,  or  assignee,  applies  therefor,  to  make  out  and  deliver  to  such 
applicant,  upon  the  payment  of  the  fee  allowed  therefor  by  law,  an  ab- 
stract of  such  judgment,  and  certify  thereto  under  his  hand  and  official 
seal."     Rev.  Stats.,  art.  3154. 

It  thus  prescribes  of  what  such  abstract  shall  consist: 

**  2%e  abstract  provided  for  in  the  preceding  article  shall  show: 

''1.   The  names  of  the  plaintiff  and  of  the  defendant  in  such  judgment. 

'^2.   The  number  of  the  suit  in  which  the  judgment  was  rendered. 

*'  3.    The  date  when  such  judgment  was  rendered. 

^^4.  The  amount  for  which  the  same  was  rendered,  and  the  amount 
still  due  upon  the  same. 

''5.  The  rate  of  interest,  if  any  is  specified  in  the  judgment."  Rev. 
Stats.,  art.  3155. 

A  paper  correctly  showing  these  facts  in  reference  to  a  particular  judg- 
ment is  an  abstract  of  that  judgment. 

The  statute  further  provides:  '*  When  any  sttch  abstract  as  is  provided 
for  in  the  three  preceding  articles  is  presented  to  the  clerk  of  the  County 
Court  for  record,  he  shall  file  and  immediately  record  the  same  in  the 
judgment  record,  noting  in  such  record  the  day  and  hour  of  such  record, 
and  shall  also  at  the  same  time  enter  it  upon  the  index."  Rev.  Stats., 
art.  3157. 
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It  is  made  the  duty  of  each  clerk  of  a  County  Court  to  ^'  keep  in  his 
ofl^e  a  well  bound  book,  to  be  called  the  '  judgment  record,'  in  which  he 
shall  record  all  abstracts  of  judgments  filed  in  his  office  for  record,  which 
are  authenticated  in  the  manner  hereafter  required."  Rev.  Stats.,  art. 
5153. 

Under  these  statutes  it  is  clear  that  a  clerk  of  the  County  Court  would 
have  no  lawful  power  to  file  and  record  an  abstract  of  a  judgment  unless 
it  was  certified  as  the  statute  requires;  but  there  is  nothing  in  the  statutes 
referred  to  which  seems  to  require  that  the  certificate  of  authentication 
shall  also  be  recorded. 

The  certificate  under  the  hand  and  seal  of  the  clerk  making  the  abstract, 
or  under  the  hand  of  the  justice  of  the  peace,  if  it  be  an  abstract  of  a 
judgment  rendered  in  a  Justice  Court,  is  the  evidence  of  authenticity  of 
the  abstract^  without  which  the  clerk  called  upon  to  record  it  has  no  au- 
thority to  record;  but  in  the  absence  of  a  statute  requiring  such  certifi* 
cate  of  authentication  to  be  recorded  with  the  abstract^  courts  have  no 
power  or  right  to  hold  that  the  record  of  such  a  certificate  as  well  as  the 
abstract  is  essential  to  lien. 

The  statute  declares  what  shall  constitute  the  abstract^  and  that  this 
when  presented  to  a  clerk,  properly  authenticated,  shall  be  recorded, 
and  that  when  thus  recorded  and  indexed  as  the  statute  requires,  a  lien 
shall  exist  from  the  date  of  the  record  and  index.    Rev.  Stats.,  art.  3159. 

It  is  contended,  however,  that  all  of  title  61,  chapter  l,of  the  Revised 
Statutes  applicable  to  judgment  liens  is  subject  to  the  requirements  of 
article  4298,  Revised  Statutes. 

That  article  provides,  that  "  Each  recorder  shall  without  delay  record 
every  instrument  of  writing  authorized  to  be  recorded  by  him,  which  is 
deposited  with  him  for  record,  with  the  acknowledgments,  proofs,  affida- 
vits, and  certificates  written  or  printed  on  the  same,  and  all  other  papers 
referred  to  and  thereto  annexed,  in  the  order  and  as  of  the  time  when  the 
same  shall  have  been  deposited  for  record,  by  entering  them  word  for 
word  and  letter  for  letter,  and  noting  at  the  foot  of  such  record  .all  inter- 
lineations, erasures,  and  words  visibly  written  on  erasures,  and  noting  at 
the  foot  of  the  record  the  hour  and  day  of  the  month  and  year  when  the 
instrument  so  recorded  was  deposited  in  his  office  for  record." 

This  was  the  thirteenth  section  of  the  Act  of  May  12,  1846,  and  it  will 
be  seen  that  it  applies  to  "  every  instrument  of  writing  authorized  to  be 
recorded  by  him  which  is  deposited  with  him  for  record,  with  the  acknowl" 
edgmentSy  proofs^  affidavits ^  and  certificates  written  on  or  attached  to  the 
same." 

The  fourth  and  fifth  sections  of  that  act  classed  cfeeds,  mortgages,  con- 
veyances, deeds  of  trust,  bonds,  covenants,  defeasances,  marriage  con- 
tracts, powers  of  attorney,  and  all  official  bonds,  as  instruments  of  writing ^ 
Vol.  LXXXVI.  Sup.— 28 
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and  these  Were  required  to  be  acknowledged  by  their  makers,  proved  by^ 
subscribing  witnesses,  or  established  by  the  prescribed  aflSdavits;  and 
whether  established  for  record  in  the  one  way  or  the  other,  all  the  facts- 
necessary  to  their  authentication  were  required  to  be  evidenced  by  the 
certificate  of  the  officer  before  whom  the  proceeding  for  that  purpose  was- 
had. 

The  sixth  section  of  the  act  required  the  several  recording  officers  to 
record  all  titles  issued  by  the  Commissioner  of  the  General  Land  Office, 
and  copies  of  all  titles  recorded  in  that  office,  if  attested  with  the  seal  thereof; 
and  it  also  required  them  to  record  all  judgments  and  abstracts  of  judg*^ 
ments  rendered  by  any  of  the  courts  of  this  State,  if  attested  under  the- 
hand  and  seal  of  the  clerk  of  the  court  in  which  the  judgment  was  ren- 
dered. 

This  section  of  the  statute,  however,  does  not  class  these  as  instruments 
of  writing^  but  simply  as  instruments. 

That  part  of  section  13  which  requires  the  ''noting  at  the  foot  of  such- 
record  all  interlineations,  erasures,  and  words  visibly  written  on  erasures," 
manifests  solicitude  to  preserve  on  the  record,  as  near  as  may  be,  all  evi- 
dence existing  on  the  face  of  the  paper  recorded  tending  to  show  altera- 
tion or  erasure,  which  may  often  be  a  matter  of  great  importance  when 
the  original  is  not  a  public  archive,  and  after  being  recorded  may  be  re- 
turned to  the  person  who  filed  it  for  that  purpose,  who  might  conceal  or 
destroy  it,  and  thus  destroy  all  evidence  on  its  face  throwing  suspicion 
upon  it,  if  statement  of  the  suspicious  fact  was  not  preserved  on  the  rec- 
ord as  required  by  the  statute. 

The  same  reasons  do  not  exist  for  requiring  such  notation  when  a  copy 
of  an  archive  in  the  General  Land  Office  or  of  a  judgment  or  abstract  of  a 
judgment  is  recorded;  for  the  original  in  such  cases  is  an  archive  in  a  pub- 
lic office,  not  subject  to  the  control  of  any  private  person,  but  always 
open  to  inspection  by  any  person  having  an  interest  in  or  adverse  to  the 
right  which  it  purports  to  secure. 

Whether  the  abstract  of  a  judgment  is,  within  the  meaning  of  the  stat* 
ute  relied  upon,  "  an  instrument  of  writing  "  may  be  doubted;  for  it  has 
been  held  that  a  judgment  is  not  such  an  instrument.  Lytle  v.  Lytle,  37 
Ind.,  283;  Wyant  v.  Wyant,  38  Ind.,  49;  Hazzard  v.  Heacock,  39  Ind., 
177;  Morrison  v.  Fishel,  64  Ind.,  177;  Wilson  v.  Vance,  56  Ind.,  588. 

In  determining  whether  it  should  be  so  considered  under  the  statute, 
the  connection  in  which  the  words  are  used  in  the  section  of  the  statute 
in  question  and  in  other  sections  of  the  same  statute,  as  well  as  the  object 
intended  to  be  accomplished  by  that  statute,  ought  all  to  be  considered* 
State  V.  Kelsey,  44  N.  J.  Law,  33. 

At  the  time  the  Act  of  May  12,  1846,  was  enacted,  it  evidently  had  no 
application  to  the  record  of  judgments  or  abstracts  of  judgments  for  the 
purpose  of  acquiring  lien;  fur  neither  at  that  time  nor  at  any  other  time 
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prior  to  tlie  enactment  of  the  present  law  was  there  a  law  in  force  through 
which  lien  could  be  acquired  by  recording  and  properly  indexing  an  ab- 
stract of  a  judgment. 

The  Act  of  February  5,  1840  (Paschal's  Digest,  article  4710),  required 
judgments  through  which  title  to  land  was  recovered,  or  through  which 
land  was  partitioned,  to  be  registered,  and  not  until  the  passage  of  the 
Act  of  February  9, 1860,  was  an  abstract  of  such  judgments  made  sufficient. 

Prior  to  that  act  we  are  not  advised  of  any  law  which  required  ab- 
stracts of  judgments  to  be  recorded  for  any  purpose. 

If,  however,  the  language  of  the  Act  of  February  12,  1846,  was  broad 
enough  to  apply  to  the  record  of  an  abstract  of  a  judgment  for  the  pur- 
pose of  acquiring  judgment  lien  under  the  law  now  in  force,  we  are  of 
opinion  that  it  ought  not  to  be  so  applied ;  because  the  chapter  in  the  Re- 
vised Statutes  prescribing  the  manner  in  which  liens  under  judgments 
may  be  acquired  evidently  was  intended  to  be  complete  within  itself,  and 
to  have  no  necessary  relation  to  other  laws  regulating  registration  of  in- 
struments permitted  or  required  to  be  registered. 

It  prescribes  the  book  in  which  such  record  shall  be  made,  and  deter- 
mines what  officer  shall  make  it,  and  does  not  leave  those  things  to  be 
determined  by  the  general  law  regulating  registration. 

It  prescribes  what  the  abstract  shall  show,  and  does  not  require  the  reg- 
istration of  the  entire  judgment;  while  the  general  law  requires  the  entire 
instrument  of  writing  permitted  or  required  to  be  registered  to  be  entered 
in  full. 

Such  abstracts  do  not  give  lien  or  have  any  effect  whatever  from  the 
time  they  are  filed  and  because  they  are  filed  for  record,  but  the  lien  is 
created  and  notice  thereof  given  only  when  the  abstract  is  recorded  and 
indexed  as  the  statute  requires.     Rev.  Stats.,  art.  3159. 

Under  the  general  law  Regulating  registration,  an  instrument  of  writing 
properly  authenticated  and  filed  for  record  operates  as  notice  to  all  per- 
sons of  the  right  conferred  by  it  from  the  time  it  is  filed  for  record.  Rev. 
Stats.,  arts.  4299,4334. 

Under  our  statute  the  making  of  the  index  prescribed  is  as  essential  to 
lien  as  is  the  record  of  the  abstract;  while  under  the  other  entire  failure 
to  make  an  index  will  not  affect  the  validity  of  the  registration  or  its 
effect  as  notice. 

The  purpose  of  one  is  to  furnish  means  whereby  right  not  before  exist- 
ing may  be  created  and  notice  thereof  given ;  while  the  purpose  of  the 
other  is  to  give  notice  of  right  already  existing. 

The  abstract  is  required  to  be  filed,  and  the  certificate  authenticating 
it  shows  in  what  court  the  judgment  was  rendered;  it  must  give  the 
names  of  parties  defendant  and  plaintiff;  the  number  of  the  suit  in  which 
the  judgment  waa  rendered;  the  date  of  its  rendition;  the  amount  for 
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which  rendered,  and  the  sum  still  due  on  it;  and  must  give  the  rate  of 
interest,  if  any  be  specified. 

Most  of  the  requisites  of  an  abstract  show  that  the  purpose  of  its  regis- 
tration is  not  only  to  give  notice  of  the  right  conferred  by  the  record 
and  index,  but  also  to  inform  all  persons  interested  where  they  may 
easily  find  the  judgment  itself,  with  all  other  papers  bearing  on  the  ques- 
tion of  its  validity. 

The  source  of  information  thus  pointed  out  is  a  public  record,  which 
imports  verity,  and  is  not  subject  to  the  control  of  any  private  person. 
If  the  clerk  makes  a  false  abstract,  it  is  of  no  value,  and  its  invalidity 
may  be  detected  by  inspection  of  the  record  to  which  it  refers. 

There  are  many  reasons,  some  of  which  have  been  suggested,  why  it 
is  not  necessary,  for  the  protection  of  parties  to  a  judgment  or  of  third 
persons,  that  the  certificate  authenticating  an  abstract  of  a  judgment 
should  be  recorded,  which  do  not  apply  to  a  certificate  of  acknowledg- 
ment, proof,  or  affidavits  authenticating  a  deed  or  like  instrument  of 
writing  for  record. 

The  index  was  in  substantial  compliance  with  the  statute,  and  the  court 
erred  in  rejecting  the  evidence  offered  to  show  that  plaintiff  had  judg- 
ment lien  on  the  property. 

The  property  having  been  conveyed  to  the  wife  of  defendant  in  exe- 
cution during  their  marriage,  by  a  deed  which  did  not  show  it  to  be  her 
separate  estate,  would  be  presumed  to  be  community  property,  in  the  ab- 
sence of  evidence  to  the  contrary,  and  subject  to  any  debt  contracted  by 
the  husband  during  the  marriage,  even  after  the  death  of  the  wife. 

Under  such  facts,  the  sale  made  under  execution,  even  if  there  had  been 
no  judgment  lien,  would  pass  title  to  the  land  superior  to  any  which 
could  pass  by  sale  under  which  defendants  claim,  unless  it  were  shown 
that  persons  claiming  through  that  sale  were  entitled  to  protection  as  in- 
nocent purchasers. 

On  account  of  the  ruling  of  the  trial  court  in  excluding  evidence  of- 
fered by  plaintiff,  the  judgment  must  be  reversed;  but  there  is  reason  to 
believe,  from  inspection  of  the  record,  that  the  cause  was  not  fully  de- 
veloped, and  that  some  issues  presented  by  the  pleadings  were  not  tried 
at  all,  and  in  view  of  these  facts  judgment  will  not  be  here  rendered,  but 
the  judgment  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
will  be  reversed  and  the  cause  remanded  to  the  District  Court  for  trial 
upon  its  merits. 

It  is  so  ordered. 

Sever  sed  and  remanded. 

Delivered  February  22,  1894. 
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H.  B.  Sanborn  v.  John  Mdrpht  et  al. 
No.  96. 

1.  Issue  of  Faot. 

A  flnding  of  fact  by  Court  of  Civil  Appeals  will  not  be  inquired  into  by 
this  court  on  error,  where  it  is  not  claimed  that  there  is  no  evidence 
to  support  the  flndin^i^ 441 

2.  Parol  Oontemporaneous  Agrreements   AfiCectinff  Written 

Contract. 
A  parol  contemporaneous  agreement  intentionally  omitted  from  a  writ- 
ten contract  can  not  be  pleaded  to  alter  the  written  by  incorporating 

into  it  such  parol  contract 441 

8.  Immaterial  Error. 

Where  it  does  not  appear  that  time  was  of  the  essence  of  a  contract,  the 
admission  of  illegal  or  exclusion  of  legal  testimony  affecting  a  short 
delay  in  entering  upon  the  performance  is  immaterial ;  especially  so 
when  such  delay  was  condoned  by  the  adverse  party 442 

4.  Statute  of  Frauds—Besoission  of  Oonveyance  of  Land. 

The  general  principle  that  cancelling,  altering,  or  redelivering  the  title 
deeds  of  corporeal  interests  in  lands  does  not  operate  to  revest  the 
land  in  the  grantor,  is  too  familiar  to  require  the  citation  of  author- 
ities.   Brown's  Statute  of  Frauds,  sec.  59 443 

5.  Same— Bqaities. 

See  facts  held  not  to  bring  the  case  within  any  of  the  exceptions  to  the 
general  rule  of  the  law,  nor  showing  equities  calling  upon  a  court  to 
interfere 445 

6.  Bierlit  to  Plead  Statute  of  Frauds. 

Plaintiff  sued  to  recover  certain  town  lots.  The  defendants  interposed 
as  defense  a  contract  by  the  plaintiff  to  convey  them,  under  which  con- 
tract the  defendants  held.  Plaintiff  sought  to  avoid  the  contract  by 
showing  a  parol  rescission  of  it.  Held^  that  the  defendants  could  urge 
the  invalidity  of  the  rescission  by  parol  under  the  statute 446 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Potter  County. 

Holland  &  Holland^  for  plaintiff  in  error. — 1,  The  contract  between 
Brooks  and  Sanborn  and  the  one  between  Brooks  and  the  defendants  are 
separate  and  distinct  contracts,  and  therefore  the  defendants  are  strangers 
to  the  Brooks  and  Sanboni  contract,  and  can  not  sue  to  enforce  it.  Mc- 
Carthy V.  Couch,  33  N.  W.  Rep.,  777;  Jones  v.  George,  61  Texas,  345. 

2.  Though  a  consideration  be  shown  in  the  face  of  a  deed  to  land,  yet 
it  is  competent  to  show  a  different  consideration  than  the  one  expressed 
by  parol.  The  contract  does  not  bind  Brooks  to  do  anything  whatever,  but 
what  he  is  expected  to  do  is  expressed  as  the  consideration  for  Sanborn's 
promise.  Eborn  v.  Cannon,  32  Texas,  232;  Glenn  V.  Matthews,  44  Texas, 
400;  Cuney  v.  Bell,  34  Texas,  177;  Gibson  v.  Fifer,  21  Texas,  260;  Wil- 
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liams  V.  Talbot,  27  Texas,  159;  Howards  v.  Davis,  6  Texas,  174;  F\ynn 
V.  Flynn,  68  Mich.,  20;  Collar  v.  Collar,  75  Mich.,  414;  Bruce  v.  Slemp, 
82  Va.,  352;  Railway  v.  Finnell,  116  Ind.,  414;  Nazro  v.  Ware,  38  Minn., 
443;  Murdock  v.  Cox,  118  Ind.,  266;  Moses  v.  Hatfield,  27  S.  C,  324; 
Calvert  v.  Nichols,  26  S.  C,  304;  Renton  v.  Monier,  77  Cal.,  449. 

3.  Parol  contemporaneous  evidence  is  inadmissible  to  vary  or  contra- 
dict the  terms  of  a  valid  written  instrument,  but  this  rule  does  not  ap- 
ply in  cases  where  the  original  contract  was  verbal  and  entire,  and  a  part 
only  of  it  was  reduced  to  writing.  The  pleadings  of  plain tiflf  show  that 
there  was  a  verbal  and  entire  contract  existing  between  plaintiff  and  H. 
H.  Brooks,  and  that  only  a  part  of  the  same  was  reduced  to  writing,  and 
only  that  part  made  necessary  by  the  statute  of  frauds.  1  Greenl.  on  Ev., 
sec.  284a;  Cox  v.  Bray,  28  Texas,  259;  Thomas  v.  Hammond,  47  Texas, 
42;  Westmoreland  v.  Carson,  76  Texas,  619;  Thurston  v.  Ludwig,  67 
Am.  Dec.,  328;  Cummings  v.  Barber,  99  N.  C,  332;  Blackerby  v.  Ins. 
Co.,  83  Ky.,  574;  Jackson  v.  Mott,  76  Iowa,  264. 

4.  At  any  time  after  a  written  contract  has  been  entered  into,  the  par- 
ties may  orally,  on  a  fresh  consideration,  vary  or  abrogate  it;  and  this  is 
so  even  of  a  contract  required  by  the  statute  of  frauds  to  be  reduced  to 
writing.  Bish.  on  Con.,  sees.  174,  1241,  and  authorities;  1  Greenl.  on 
Ev.,  Redf.  ed.,  sec,  304;  Self  v.  King,  28  Texas,  552;  McCreery  v.  Day, 
16  Am.  St.  Rep.,  793;  Flemming  v.  Gilbert,  3  Johns.,  530;  Lattermore 
V.  Haraen,  14  Johns.,  330;  Dearborn  v.  Cross,  7  Cow.,  48;  Allen  v.  Ja- 
quish,  21  Wend.,  633;  Kromer  v.  Helm,  75  N.  Y.,  574;  Johns  v.  Reid, 
9  Mass.,  78;  Blood  v.  Enas,  38  Am.  Dec,  363;  Wheeden  v.  Fish,  50  N. 
H.,  125;  Green  v.  Wells,  2  Cal.,  584;  Murray  v.  Harway,  56  N.  Y.,  337; 
Robertson  v.  Page,  3  Russ.,  114;  Gorman  v.  Salisbury,  1  Vem.,  240;  Bell 
V.  Howard,  9  Mod.,  305;  Lawer  v.  Lee,  42  Pa.  St.,  165;  Paul  v.  Miservy, 
58  Me.,  419;  Pratt  v.  Morrow,  100  Am.  Dec.,  381;  Babcock  v.  Hunting- 
ton, 9  Ala.,  869;  Keating  v.  Price,  1  Johns.  Ch.,  22;  Low  v.  Treadwell, 
12  Me.,  441;  Monroe  v.  Perkins,  9  Pick.,  298;  Viele  v.  Ins.  Co.,  96  Am. 
Dec,  83;  Arrington  v.  Porter,  47  Ala.,  714;  Guthrie  v.  Thompson,  I 
Ore.,  353. 

And  so  far  as  the  contract  remains  executory,  the  agreement  to  annul 
on  one  side  is  consideration  for  such  agreement  on  the  other.  City  of 
Memphis  v.  Brown,  20  Wall.,  289;  CoUyer  v.  Moulton,  9  R.  I.,  90;  Al- 
den  V.  Thurber,  149  Mass.,  271. 

5.  Equity  will  not  allow  the  statutes  of  fraud  to  be  used  as  an  instru- 
ment of  fraud.     Pome.  Eq.  Jur.,  sees.  43.1,  921,  1293. 

6.  Although  an  oral  agreement  to  rescind  a  contract  for  sale  of  lands 
may  be  such  as  a  court  of  equity  will  not  specifically  enforce,  it  is  a  good 
ground  for  refusing  to  enforce  the  original  contract.  Perry  v.  McLain^ 
5  So.  Rep.,  518. 
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7.  The  statute  of  frauds  is  operative  to  defeat  a  verbal  contract  only 
'when  interposed  by  one  of  the  parties  to  the  contract.  Railway  v.  Set- 
tegast,  79  Texas,  261;  Brakefield  v.  Anderson,  87  Tenn.,  206. 

Broionvig  &  Madden^  for  defendants  in  error,  cited:  Wright  v.  Thomp- 
son, 14  Texas,  658;  Burleson  v.  Burleson,  28  Texas,  412;  Secrest  v.  Jones, 
21  Texas,  121;  Wooters  v.  Railway,  54  Texas,  294;  Bruner  v.  Strong, 
^1  Texas,  555;  Belcher  v.  Mulhall,  57  Texas,  17;  Lynch  v.  Ortlieb,  70 
Texas,  727;  Self  v.  King,  28  Texas,  552;  1  Greenl.  on  Ev.,  275;  Rev. 
Stats.,  art.  2464;  Masterson  v.  Little,  75  Texas,  682;  Sprague  v.  Haines, 
68  Texas,  215. 

BROWN,  Associate  Justice.— H.  B.  Sanborn  sued  John  Murphy,  J. 
N.  Thomason,  J.  N.  Weisner,  and  Cora  Weisner  in  trespass  to  try  title, 
to  recover  block  88  in  the  town  of  Amarillo,  Potter  County.  Murphy 
-disclaimed,  and  the  other  defendants  filed  an  answer  claiming  the  land 
tlirough  H.  H.  Brooks  under  a  contract  in  writing,  signed  by  the  plaint- 
iff and  H.  H.  Brooks  on  the  16th  day  of  January,  1889,  which  is,  in  sub- 
stance, as  follows:  It  recites,  that  in  consideration  that  Brooks  or  his 
agent  shall  publish  a  newspaper  on  section  169,  known  as  the  Glidden  <& 
•Sanborn  Addition  to  the  town  of  Amarillo,  for  the  term  of  one  year,  the 
actual  publication  to  begin  in  February,  the  said  Sanborn  agrees  to  give 
to  Brooks,  or  his  order,  a  good  warranty  deed  for  block  88  in  said  addi- 
tion, and  all  the  excess  in  said  section  that  may  be  south  of  said  block  88 
to  the  south  line  of  the  section.  If  Brooks  published  the  paper  six 
months,  he  was  to  receive  deed  for  the  east  half  of  the  block  and  the  excess; 
if  he  published  it  for  nine  months,  he  was  in  addition  to  have  deed  for 
lots  4  and  7;  and  if  he  published  it  for  twelve  months,  then  he  was  to 
^ve  deed  for  the  remainder  of  the  block,  being  lots  5  and  6.  The  news- 
^per  to  be  a  weekly,  not  less  than  six  columns. 

Defendants  alleged  that  the  contract  was  recorded  on  the  20th  of  March, 
1889,  and  that  Brooks  had  complied  with  its  terms,  and  on  the  12th  day 
of  November,  1889,  conveyed  the  block  to  them. 

Cora  Weisner  died,  and  her  infant  daughter,  Cora  Brooks  Weisner,  was 
made  defendant,  H.  H.  Brooks  and  J.  N.  Browning  being  appointed  guar- 
dians ad  litem  for  her. 

Sanborn  filed  a  third  supplemental  petition  in  reply  to  defendants' 
answer,  in  which  he  alleged,  in  substance,  that  he  and  H.  H.  Brooks  had 
a  parol  contract  relative  to  matter  set  up  in  defendant's  answer,  and  that 
to  secure  Brooks  in  the  enforcement  of  the  contract,  a  memorandum  was 
drawn  up  by  Brooks  and  signed  by  him  (Sanborn),  binding  him  to  make 
Brooks  a  deed  to  block  88;  but  it  was  not  intended  that  the  written  mem- 
orandum should  embrace  all  of  the  contract,  and  that  it  did  not  so  em- 
i)race  it;  but  the  supplemental  petition  alleges  nothing  in  addition  to  what 
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is  mentioned  in  the  contract  as  undertakings  on  Brooks'  part.  It  does 
allege  that  Sanborn's  object  was  to  induce  Brooks  to  build  a  house  on  the 
lot,  and  to  give  his  influence  in  favor  of  the  new  town,  but  it  is  alleged 
that  the  moving  of  a  house  on  the  lots  was  part  of  the  first  agreement. 
It  alleges  that  Brooks  did  not  comply,  but  does  not  state  the  particulars 
in  which  he  failed  to  comply  with  the  conditions  of  the  contract. 

Plaintiff  further  alleged,  that  on  the  29th  day  of  March,  1889,  in  con- 
sideration that  Brooks  would  surrender  all  right  to  the  block,  and  sur- 
render to  plaintiff  the  written  memorandum,  a  new  contract  was  made, 
which  is  not  alleged  to  have  been  in  parol,  but  is  so  treated  by  all  par- 
ties and  the  Court  of  Civil  Appeals.  It  is  alleged  that  Brooks  surrendered 
the  written  memorandum  to  plaintiff,  who  put  it  in  a  safe  and  kept  it 
there  for  the  time  agreed  upon  by  himself  and  Brooks.  Plaintiff  agreed 
that  he  would  furnish  Brooks  an  office  in  which  to  publish  the  paper  for 
seven  months,  and  that  if  Brooks  would  move  upon  the  block  the  house 
originally  agi*eed  to  be  placed  on  the  block  within  a  given  time,  not  named 
in  the  pleading,  he  (Sanborn)  would  still  convey  the  block  to  Brooks,  and 
that  Brooks  did  not  move  the  house. 

It  is  not  alleged,  nor  does  it  clearly  appear,  that  the  pai>er  charged  to 
have  been  given  up  by  Brooks  was  the  contract  sued  upon.  From  the 
allegations  it  would  appear  that  the  paper  surrendered  by  Brooks  ta 
plaintiff  was  a  different  one  from  that  sued  upon,  especially  when  con- 
sidered in  connection  with  the  evidence,  which  shows  that  the  contract 
was  recorded  on  the  20th  of  March,  1889,  and  was  in  the  possession  of 
the  defendants  at  the  time  of  the  ti*ial.  It  has,  however,  been  treated  as 
being  the  contract,  and  we  will  so  regard  it. 

Defendants  filed  general  demurrer  and  special  exceptions  to  the  sup- 
plemental petition,  which  were  sustained  by  the  District  Court. 

At  the  trial.  Brooks  being  on  the  stand,  testified,  that  the  reason  that 
he  did  not  move  his  material  and  press  into  Glidden  &  Sanborn  Addi- 
tion in  February  and  March  was  that  Sanborn  agreed  to  furnish  him  an 
office,  and  refused  to  do  so.  He  testified,  that  he  commenced  the  publi- 
cation of  the  paper  in  the  addition  in  February,  and  had  never  missed  an 
issue  up  to  the  time  of  the  trial,  but  that  for  the  first  four  weeks  he  set 
the  most  of  his  type  and  kept  his  press  in  a  tent  in  the  old  town ;  on  days 
for  printing  the  paper  he  loaded  the  press  on  a  wagon  and  carried  it  on 
the  addition  where  the  new  town  was  to  be,  printed  it  there,  and  distrib- 
uted the  paper  to  such  as  lived  in  that  addition  to  the  town.  Plaintiff 
offered  to  prove  by  the  witness  that  the  agreement  to  furnish  the  oflSce 
was  in  the  first  contract  before  the  writing  was  made;  which  was  objected 
to,  and  the  court  excluded  the  evidence. 

Plaintiff  presents  the  case  to  this  court  upon  the  following  objections  ta 
the  decision  of  the  Court  of  Civil  Appeals: 

'^  1.    The  court  erred  in  finding  as  a  conclusion  of  fact,  that  the  num* 
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bers  of  the  lots  in  block  88,  according  to  the  Plemons  Addition  plat,  were 
the  same  and  covered  the  same  ground  as  the  correspondingly  numbered 
lots  according  to  the  Glidden  &  Sanborn  Addition. 

"2.  The  court  erred  in  its  conclusions  of  law,  in  holding  that  the  de- 
fendants were  so  subrogated  to  the  rights  of  Brooks  under  the  contract 
pleaded  as  to  enable  them  to  avoid  the  subsequently  made  verbal  con- 
tract for  rescission,  by  excepting  thereto  on  the  ground  that  it  was  inhib- 
ited by  the  statute  of  frauds. 

"  3.  The  court  erred  in  holding  as  a  conclusion  of  law,  that  the  con- 
tract relied  on  by  defendants  is  within  the  statute  of  frauds,  and  can  not 
be  rescinded  orally. 

''  4.  The  court  erred  in  holding  as  a  conclusion  of  law,  that  the  con- 
tract relied  upon  by  the  defendants  in  this  suit  does  not  come  within  any 
of  the  exceptions  to  the  rule  which  excludes  evidence  of  contemporaneous 
parol  stipulations  to  vary  or  contradict  its  terms. 

*'5.  The  court  erred  in  its  conclusions  of  law,  in  holding  that  appel- 
lant  was  not  prejudiced  by  the  admission  of  the  testimony  complained  of 
in  appellant's  seventh  assignment  of  error. 

"  6.  The  court  erred  in  its  fourth  conclusion  of  law,  in  holding  that 
appellant's  ninth  assignment  of  error  is  not  borne  out  by  the  record." 

The  first  of  the  errors  assigned  in  this  court  challenges  the  correctness 
of  the  conclusion  of  the  Court  of  Civil  Appeals  upon  the  facts.  This  will 
not  be  inquired  into  in  this  court,  as  it  is  not  claimed  that  there  is  no 
evidence  to  support  the  finding. 

The  fourth  ground  is  intended  to  question  the  correctness  of  the  judg- 
ment of  the  Court  of  Civil  Appeals  upon  appellant's  third  assignment  of 
error,  which  complains  of  the  ruling  of  the  District  Court  in  sustaining 
exceptions  to  that  part  of  plaintiflTs  third  supplemental  petition  which  set 
up  contemporaneous  parol  agreements  not  embraced  in  the  written  con- 
tract. It  is  not  claimed  that  the  matter  set  up  was  omitted  by  mistake, 
but  on  the  contrary  it  is  distinctly  alleged  that  it  was  intentionally 
omitted  from  the  writing.     The  exception  was  properly  sustained. 

The  verdict  is  in  this  form:  *'  We,  the  jury,  find  for  the  defendants 
Cora  Brooks  Weisner  and  John  N.  Weisner  the  lots  claimed  by  them,  and 
we  further  find  for  the  defendant  J.  M.  Thomason  the  lot  claimed  by 
him."  The  pleadings  of  both  parties  described  the  lots  as  being  in  Ple- 
mon's  Addition  to  the  town  of  Amarillo,  and  the  court  properly  entered 
judgment  according  to  the  pleadings.  The  sixth  ground  was  not  sus- 
tained by  the  record,  and  was  rightly  so  held  by  the  Court  of  Civil  Ap- 
peals. 

The  fifth  ground  of  error  urged  in  this  court  presents  for  review  the 
action  of  the  Court  of  Civil  Appeals  on  the  seventh  assignment  of  error. 
H.  H.  Brooks,  a  witness  for  the  defendants,  had  testified,  that  he  began 
the  publication  of  his  newspaper  in  February,  in  the  new  town  of  Ama- 
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rillo,  that  is  on  Glidden  &  Sanborn's  Addition  to  the  town  of  Amarillo, 
and  had  published  it  there  from  that  time  down  to  the  trial,  without 
missing  an  issue. 

On  cross-examination  plaintiff  proved  by  the  witness,  that  for  the  first 
four  issues  of  the  paper  his  office  was  in  a  tent  in  the  old  town,  and  he 
there  set  up  the  type  and  wrote  the  most  of  his  editorials;  on  the  day  of 
publication  of  his  paper  he  put  his  printing  press  on  a  wagon  and  carried 
it  to  the  Glidden  <fe  Sanborn  Addition,  and  there  printed  his  papers,  dis- 
tributing them  to  those  who  lived  in  that  addition. 

On  re-examination  defendants  proved  by  him  that  the  reason  that  he, 
Brooks,  did  not  remove  his  press,  type,  and  material  to  that  addition  in 
February  or  March  was,  that  Sanborn  promised  him  a  house,  and  refused 
to  furnish  it.  Plaintiff  then  asked  the  witness  if  the  agreement  to  fur- 
nish the  office  was  not  a  part  of  the  original  parol  agreement;  to  which 
defendants  objected,  and  the  court  excluded  the  evidence. 

To  hold  this  to  be  reversible  error  it  must  appear  to  have  been  mate- 
rial to  some  issue,  or  of  a  character  calculated  to  influence  the  jury.  The 
contract  provides  simply  that  the  publication  shall  begin  in  February', 
but  it  does  not  appear  therefrom  that  time  was  of  paramount  importance, 
Plaintifif  was  attempting  to  build  up  a  town  in  opposition  to  one  already 
started,  and  he  desired  the  newspaper  to  aid  him  in  the  work.  Accord- 
ing to  plaintiff's  third  supplemental  petition,  he  treated  with  Brooks 
about  the  continuance  of  the  publication  of  the  paper  after  the  month  of 
February  had  passed,  and  did  nof  object  for  the  want  of  compliance  with 
the  contract  as  to  time  of  commencing  publication.  We  do  not  think 
that  time  was  of  the  essence  of  this  conti'act.  Todd  v.  Caldwell,  10 
Texas,  236;  Bingham  <fe  McCall  v.  Carr,  21  Texas,  142. 

The  evidence  shows  that  the  paper  was  published  from  February  on, 
without  objection  from  plaintiff;  that  Brooks  took  extraordinary  pains  to 
comply  with  the  contract;  and  we  concur  with  the  Court  of  Civil  Ap- 
peals that  the  admitting  of  this  evidence  did  not  prejudice  plaintiff's  case. 
If  it  had  been  excluded  or  had  been  proved  to  be  a  part  of  the  original 
agi-eement,  the  verdict  must  have  been  the  same. 

The  second  and  third  grounds  of  error  presented  to  this  court  embrace 
three  propositions:  1.  Is  the  contract  between  Brooks  and  Sanborn  such 
as  the  law  requires  to  be  in  writing  ?  2.  If  it  is  within  the  statute  of 
frauds,  then  was  it  cancelled  by  the  alleged  subsequent  parol  agreement 
between  Sanborn  and  Brooks  ?  3.  If  it  was  not  rescinded  as  to  Brooks, 
can  defendants  set  up  the  fact  that  the  subsequent  agreement  was  in  parol, 
to  prevent  its  operating  as  a  rescission  of  the  contract  under  which  they 
claim  ?  The  contract  between  Sanborn  and  Brooks  is  in  its  terms  a  con- 
tract for  the  sale  of  real  estate,  and  comes  literally  within  the  provisions 
of  section  4,  article  2464,  Revised  Statutes.  Authority  is  not  needed  for 
such  a  proposition. 
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The  principal  question  involved  in  this  case  is,  Do  the  facts  as  alleged 
in  the  plaintiff's  third  supplemental  petition  show  a  valid  cancellation 
of  the  contract  made  between  Sanborn  and  Brooks  and  relied  upon  by  the 
defendants  ?  The  following  extracts  from  the  supplemental  petition  em- 
body the  allegations  necessary  to  an  understanding  of  the  question: 

*'*'  In  consideration  that  H.  H.  Brooks  abandoned  any  and  all  rights  by 
him  claimed  by  said  original  contract,  and  yielded  the  possession  of  the 
written  portion  thereof  to  plaintiff,  plaintiff  agreed  to  and  with  said 
Brooks,  that  plaintiff  would  furnish  to  him  an  office  in  which  to  print  and 
publish  said  H.  U.  Brooks'  newspaper  in  said  East  Amarillo  for  a  time 
agreed  upon,  to-wit,  about  seven  months,  by  plaintiff  and  said  H.  H. 
Brooks.  Plaintiff  further  agreed  with  the  said  H.  H.  Brooks,  that  if  he 
(Brooks)  would  within  the  time  agreed  upon  (which  said  time  elapsed 
long  before  the  institution  of  this  suit)  move  the  house  that  he  had  origi- 
Dally  agreed  to  place  on  said  fractional  block  88  (lots  1, 2, 3, 4, 5, 6,  and  7) 
upon  said  block,  that  said  plaintiff  would  in  that  event  still  deed  to  him 
the  lots  in  question;  that  thereupon  the  written  memorandum  signed  by 
plaintiff,  heretofore  referred  to,  was  placed  in  the  possession  of  this  plaint' 
iff,  and  the  same  was  placed  by  plaintiff  in  the  safe  of  Bums  &  Walker, 
tn  the  town  of  Amarillo,  and  was  by  him  there  kept  until  the  time  agreed 
upon  by  plaintiff  and  said  H.  H.  Brooks;  and  the  said  H.  H.  Brooks  hav- 
ing accepted  the  said  new  contract,  and  having  occupied  the  office  which 
plaintiff  furnished  thereunder  for  the  full  time  agreed  upon  between 
plaintiff  and  said  H.  H.  Brooks,  which  said  office  was  of  the  reasonable 
value  of  $20  per  month,  and  the  said  H.  H.  Brooks  having  wholly  failed 
to  comply  with  the  terms  of  his  agreement  under  said  new  contract,  and 
never  having  moved  said  house  on  said  block  88,  plaintiff  says  that  neither 
the  said  H.  H.  Brooks  nor  any  of  these  defendants  ever  acquired  any  right 
whatever  under  any  of  said  contracts  to  any  of  the  lands  in  question." 

'*The  general  principle,  that  cancelling,  altering,  or  redelivering  the 
title  deeds  of  corporeal  interests  in  lands  does  not  operate  to  revest  the 
land  in  the  grantor,  is  too  familiar  to  require  the  citation  of  authorities." 
Brown  on  Stat,  of  Frauds,  sec.  59;  Reed  on  Stat,  of  Frauds,  sec.  782;  Dial 
V.  Grain,  10  Texas,  444;  Galbreath  v.  Templeton,  20  Texas,  45;  Van 
Hook  V.  Simmons,  25  Texas  Supp.,  323. 

Any  number  of  decisions  might  be  cited  in  support  of  this  doctrine, 
but  it  is  not  deemed  necessary. 

The  case  of  Gralbreath  v.  Templeton,  supra,  was  not  one  in  which  the 
attempted  cancellation  was  by  parol,  but  the  general  doctrine  is  there  an- 
nounced and  applied  to  the  facts  of  that  case.  The  grantee  in  the  deed 
had  given  up  his  deed  because  it  had  no  clause  of  warranty,  in  order  to 
get  one  with  proper  covenants,  but  before  the  second  deed  was  made  one 
of  the  grantors  had  died.     Both  deeds  were  made  under  a  power  of  at- 
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toraey,  and  the  last  deed  was  void.  The  court  said  that  the  first  deed 
remained  in  full  force,  because  no  legal  conveyance  had  taken  its  place.. 

Dial  T.  Grain  and  Van  Hook  y.  Simmons,  cited  above,  are  directly  m 
point.  Especially  is  the  latter  case,  in  which,  without  any  consideration » 
S.  C.  Simmons  made  a  deed  for  a  lot  to  his  brother,  J.  P.  Simmons;  sub* 
sequently  the  deed  was  destroyed  by  the  consent  of  both  parties,  with  a 
view  of  revesting  the  title  in  S.  C.  Simmons,  the  deed  not  having  been 
recorded.  After  this  a  judgment  was  rendered  against  J.  P.  Simmons; 
execution  was  issued  on  it,  and  the  lot  levied  upon  and  sold  as  the  prop- 
erty of  J.  P.  Simmons.  The  purchaser  at  execution  sale  sued  S.  C.  Sim- 
mons for  the  lot,  and  it  was  held  that  the  title  remained  in  J.  P.  Simmons, 
and  was  by  the  sale  under  execution  conveyed  to  Van  Hook,  the  pur- 
chaser. The  allegations  of  the  petition  do  not  make  a  case  so  strong  as 
this.  In  the  best  view  of  the  transaction  for  plaintiff,  presented  by  the 
allegations,  it  was  an  effort  to  set  aside  a  contract  in  writing  for  the  sale 
of  lands  by  a  parol  agreement. 

In  some  States  it  is  held,  that  where  a  deed  is  surrendered  by  the 
grantor  to  the  grantee,  with  the  purpose  that  the  title  shall  revest  in  the 
grantee,  and  interests  of  third  parties  have  not  intervened,  the  surrender 
will  be  given  effect  by  estopping  the  grantor  from  proving  the  contents 
of  the  deed  by  parol  evidence.  Brown  on  Stat,  of  Frauds,  sec.  60;  Reed 
on  Stat,  of  Fmuds,  sec.  783;  Faulk  v.  Burns,  1  Green  Ch.,  252;  Bank  v. 
Eastman,  44  N.  H.,  438.  In  the  case  of  Galbreath  v.  Templeton,  supra^ 
the  court,  after  stating  the  general  rule,  said:  '^  There  are  exceptions  to- 
the  rule  even  at  common  law,  and  it  may  be  defeated  by  considerations 
or  claims  of  equity."  In  Van  Hook  v.  Simmons  the  court  said:  *'  It  is 
not  necessary  at  present  to  consider  in  what  cases  the  cancellation  of  a 
deed  will  have  the  effect  operating  in  the  nature  of  a  surrender  to  divest 
the  estate."  Are  there  any  *'  considerations  or  claims  of  equity  "  in  this 
case  that  will  take  it  out  of  the  general  rule  ?  The  effect  of  the  allega- 
tions of  plaintiff's  supplemental  petition,  if  true,  is  to  establish  this  char- 
acter of  transaction.  Plaintiff  and  Brooks  entered  into  a  written  contract 
for  the  sale  of  the  lots  to  Brooks,  which  omitted  to  state  that  Brooks  was 
to  move  a  house  upon  the  lots.  Afterwards  Brooks  gave  up  the  writing  to 
plaintiff  to  keep  to  a  certain  time,  for  some  purpose  not  expressed,  but  it  is 
fairly  to  be  inferred  that  it  was  to  guaranty  his  performance  of  the  contract 
during  a  time  that  would  satisfy  plaintiff  of  its  fulfilment.  Plaintiff  kept 
the  contract  for  the  time  agreed  upon,  and  returaed  it  to  Brooks.  It  is 
not  stated  that  he  returned  it,  but  it  is  alleged  that  plaintiff  put  the  con- 
tract in  a  safe  and  kept  it  there  until  the  time  agreed  upon,  and  it  is 
found  in  the  possesion  of  those  claiming  under  Brooks.  Plaintiff  makes 
no  charge  that  it  had  been  taken  from  his  possession  improperly,  and  we 
can  only  conclude  that  he  returned  the  paper  at  the  expiration  of  the  time 
agreed  upon  as  alleged. 
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While  the  supplemental  petition  alleges  an  agreement  that  Brooks  sur- 
rendered his  rights  under  the  contract,  it  is  wholly  inconsistent  with  the 
other  allegations,  and  we  conclude  that  the  effect  of  the  allegation  is,  that 
it  was  not  intended  that  the  right  which  Brooks  acquired  should  be  sur- 
rendered to  and  revest  in  Sanborn.  It  is  expressly  alleged  that  Sanborn 
was  still  to  make  the  deed.  The  fact  that  the  contract  was  to  be  kept 
for  a  limited  time  agreed  upon  is  in  direct  conflict  with  any  idea  of  ab- 
solute surrender. 

This  state  of  facts  does  not  bring  this  case  within  any  of  the  exceptions 
to  the  general  rule  of  the  law,  nor  is  there  any  equity  in  favor  of  plaint- 
iff that  calls  upon  a  court  to  interfere  in  his  behalf.  The  case  comes  more 
nearly  within  the  rules  laid  down  in  the  cases  of  Bank  v.  Eastman  and 
Oalbreath  v.  Templeton,  cited  above,  in  each  of  which  the  deed  was 
given  into  the  possession  of  the  grantor  in  order  to  secure  a  better  deed, 
carrying  out  the  conveyance  first  made.  In  this  case  the  contract  was 
given  to  plaintiff  for  some  such  purpose,  and  he  was  to  convey  the  lots  at 
last.  In  the  cases  cited  the  courts  held  that  the  first  deed  remained  in 
force  until  a  valid  conveyance  was  given  in  its  stead.  Hull  v.  McDuff, 
24  Maine,  is  also  a  case  in  point.  In  that  case  the  grantee  surrendered 
his  deed  to  the  grantor,  in  order  to  enable  him  to  secure  money  which 
the  grantee  was  not  able  to  pay;  but  the  court  held  that  the  title  did  not 
revest 

It  is  not  necessary  for  us  to  determine  in  what  cases  the  courts  of  this 
State  would  uphold  a  parol  cancellation  of  such  a  contract  or  deed,  if  at 
all,  for  the  reason  that  there  are  no  circumstances  connected  with  this 
case  which  would  justify  us  in  departing  from  the  general  rule  of  the  law. 

The  right  which  Brooks  acquired  by  the  contract  with  Sanborn  was  not 
terminated  by  the  alleged  parol  agreement,  but  passed  by  the  conveyance 
of  Brooks  and  wife  to  their  daughter,  and  from  her  to  Thomason.  De- 
fendants had  the  right  to  defend  their  title  by  invoking  the  illegality  of 
the  defense  set  up  by  Sanborn  to  their  title.  Masterson  v.  Little,  75 
Texas,  697;  Van  Hook  v.  Simmons,  25  Texas  Supp.,  323. 

In  Masterson  v.  Little,  supra,  the  situation  of  the  parties  was  much  as 
in  this  case.  One  William  Little  made  a  parol  agreement  with  Masterson, 
an  attorney,  to  pay  him  as  a  fee  a  certain  part  of  lands  in  litigation.  The 
suits  were  won;  in  the  meantime  William  Little  conveyed  to  John  Little. 
Masterson  set  up  his  parol  agreement  to  defeat  the  title  of  John  Little, 
which  was  not  claimed  to  be  that  of  an  innocent  purchaser.  The  court 
held  that  John  Little  could  claim  the  illegality  of  the  contract  between 
William  Little  and  Masterson. 

In  the  case  of  Van  Hook  v.  Simmons,  supra,  the  question  was  not  made 
nor  discussed  by  the  court,  but  it.  was  necessarily  involved.  Simmons 
conveyed  a  lot  to  his  brother,  J.  P.  Simmons,  without  consideration,  and 
the  deed  was  not  recorded.     It  was  agreed  that  the  deed  be  destroyed. 
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After  this  judgment  was  entered  against  J.  P.  Simmons  and  the  lot  sold 
under  this  judgment,  Van  Hook  buying  under  the  judgment.  He  sued 
S.  C.  Simmons  for  the  lot,  and  proved  all  the  facts,  upon  which  the  court 
decided  that  the  title  did  not  revest  in  S.  C.  Simmons,  and  Van  Hook  was 
entitled  to  recover. 

In  Masterson  v.  Little  the  court  puts  the  right  of  the  defendant  upon 
the  ground  of  his  privity,  but  it  is  equally  as  well  supported  upon  the 
ground  that  the  title  or  right  having  never  vested  in  the  person  who 
claims  under  the  parol  agreement,  the  holder  of  the  title  under  the  lawful 
contract  has  the  superior  right. 

The  case  of  Railway  v.  Settegast,  79  Texas,  261,  is  not  a  parallel  case 
to  this,  nor  in  conflict  with  those  cited.  In  that  case  the  plaintiff,  Sette- 
gast, had  leased  lots  to  the  Texas  Western  Railway  Company,  which  had 
transferred  its  contract  to  the  Gulf,  Colorado  <fe  Santa  Fe  Railway  Com- 
pany, as  Settegast  claimed,  by  a  parol  agreement.  Settegast  sued  to  re- 
cover possession  of  the  property,  and  claimed  that  the  assignment  by 
parol  was  contrary  to  the  statute  of  fmuds;  but  the  court  said  that  he 
could  not  set  it  up.  It  did  not  matter  to  him  whether  it  was  a  contract 
binding  upon  the  Texas  Western  Railway  Company  or  not,  for  his  rights 
were  in  nowise  affected  by  it. 

In  this  case  the  defendants  set  up  a  valid  title  to  the  land,  and  plaint- 
iff sought  to  set  aside  that  title  by  showing  an  illegal  agreement.  The 
court  rightly  decided  that  he  could  not  interpose  the  unlawful  contract. 
It  was  not  so  much  permittin^s:  the  defendants  to  interpose  the  statute  of 
frauds,  as  it  was  denying  to  the  plaintiff  the  right  to  destroy  a  valid  title 
by  an  unlawful  means.  It  would  be  a  strange  inconsistency  to  say  that 
defendants  could  purchase  the  right  of  Brooks,  which  in  Brooks  was  su- 
perior to  the  claim  of  plaintiff,  but  that  after  it  was  acquired  they  would 
not  be  permitted  to  defend  it  against  the  illegal  agreement  which  plaint- 
iff could  not  enforce  against  Brooks.  Such  is  not  the  law.  Persons  who 
are  not  affected  by  such  contracts  are  not  permitted  to  set  up  that  they 
are  contrary  to  the  statute  of  frauds,  but  defendants  were  not  of  that 
class. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
are  affirmed. 

AffirtneoL 

Delivered  February  26,  1894. 
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Charles  Dillingham,  Receivbr,  v.  John  Ellis. 
No.  98. 

1.  Continuance. 

See  application  for  second  continuance  in  compliance  with  the  statute, 
to  obtain  testimony  held  material,  which  was  improperiy  overruled. . .  448 

2.  Cumulatdve  Evidence. 

Testimony  to  independent  facts  which  tend  to  establish  an  issue  is  not 

cumulati ve  to  other  such  testimony.    See  example 44S 

8.  Same— Contdnuanoe. 

The  rule  that  a  new  trial  will  not  be  granted  to  obtain  cumulative  tes- 
timony, does  not  apply  as  reason  for  overruling  a  motion  for  continu- 
ance.   Such  testimony  may  be  material  although  cumulative 448 

4.  Due  Diligence— Depositions. 

Failure  to  take  depositions  of  a  witness  residing  in  the  county  is  not  of 
itself  want  of  due  diligence  to  obtain  the  testimony  of  such  witness  . .  449 

5.  Pa3nnent  or  Tender  of  Witness  B'ees. 

The  payment  or  tender  of  payment  of  the  fees  of  a  witness  is  not  neces- 
sary in  order  to  show  due  diligence  to  secure  the  attendance  of  a  wit- 
ness, on  second  application  for  continuance 449 

6.  Impeaching  Witness. 

In  order  to  impeach  a  witness  it  is  incompetent  to  prove  that  several 
years  ago  the  witness  had  been  expelled  from  a  Masonic  lodge  for 
false  swearing 450 

Ebror  to  Court  of  Civil  Appeals  for  Fifth  District,  in  an  appeal  from 
Hunt  County. 

Head  &  Dillardj  for  plaintifiP  in  error,  cited:  Rev.  Stats.,  art  1278; 
Payne  v.  Cox,  13  Texas,  480. 

Montrose  A  Clark  and  Brown  Ss  Blias^  for  defendant  in  error,  cited: 
Rev.  Stats.,  arts.  1277,  1278,  2212,  2218a;  Stacheley  v.  Pierce,  28  Texas, 
328;  Poole  v.  Jackson,  66  Texas,  380. 

STAYTON,  Chief  Justice. — ^Tbis  cause  was  set  for  trial  on  January  8, 
1891,  and  when  called  for  trial  defendant  made  application  for  continu- 
ance, based  on  the  absence  of  a  witness,  resident  of  the  county. 

The  application  was  for  a  second  continuance,  and  in  strict  compliance 
with  the  statute  regulating  such  applications;  but  the  court  overruled  it, 
on  the  ground  that  the  evidence  of  the  absent  witness  was  cumulative, 
and  on  the  further  ground  that  it  did  not  show  that  the  fees  of  the  wit- 
ness had  been  tendered. 

Plaintiff  claimed  to  have  been  seriously  injured  while  a  passenger  on 
the  railway  operated  by  defendant  as  receiver,  and  the  mainly  contro- 
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Terted  issue  in  the  case  seems  to  have  been  whether  he  was  in  fact  injured 
as  claimed,  or  was  simulating. 

The  application  thus  stated  what  was  expected  to  be  proved  by  the  ab» 
sent  witness: 

"  He  expects  to  prove  by  said  Weatherly  that  he  saw  plaintiff  and 
talked  with  him  fully  the  day  after  plaintiff  alleges  he  received  his  inju- 
ries on  the  road  operated  by  defendant;  that  reference  was  made  to  the 
wreck  where  plaintiff  alleges  he  got  hurt;  that  plaintiff  made  no  claim  of 
being  injured  in  said  wreck;  that  plaintiff  is  alleging  various  hurts  in  his 
petition,  some  at  least  of  which  would  have  been  indicated  to  the  eye  by  his 
appearance  and  movements  so  soon  after  the  injury  as  herein  alleged,  and 
yet  witness  discovered  no  indication  of  any  character  of  hurt  about  him. 
Defendant  further  expects  to  prove  by  said  witness  that  he  knew  plaintiff 
well  for  a  long  time  before  plaintiff  alleges  he  received  his  injuries,  and 
there  was  nothing  at  the  time  witness  saw  him  after  his  injuries  indi- 
cating to  witness  that  his  physical  condition  at  such  time  was  in  any  way 
different  from  what  it  had  been  before  the  time  of  the  hurt." 

The  materiality  of  such  evidence  on  such  an  issue  can  not  be  doubted. 

Two  other  witnesses  testified  generally  to  having  seen  plaintiff  fre- 
quently after  he  claimed  to  have  been  hurt,  and  stated  that  they  did  not 
observe  that  he  was  in  any  way  injured. 

The  testimony  of  the  absent  witness  related  to  a  period  soon  after 
plaintiff  claimed  he  was  injured;  conversations  passed  between  them  in 
reference  to  the  wreck,  and  plaintiff  made  no  mention  of  any  injury  to 
himself;  he  alleged  such  injuries  as  would  have  then  been  open  to  obser- 
vation, but  the  witness  saw  none;  the  witness  knew  him  before  as  well  as 
after  he  claimed  to  have  been  injured,  and  saw  nothing  to  indicate  change 
in  his  condition. 

The  evidence  of  this  witness  would  have  tended  to  prove  the  fact  that 
plaintiff  was  not  injured  as  claimed,  and  upon  that  question  testimony  of 
the  other  witnesses  had  a  bearing,  but  it  does  not  follow  from  this  that 
the  evidence  was  only  cumulative. 

The  witness  would  have  testified  to  facts  bearing  on  the  issue  to  which 
no  other  witness  did  testify,  and  in  so  far  his  testimony  would  not  have 
been  what  in  law  is  termed  cumulative  evidence.  Railway  v.  Forsyth, 
49  Texas,  180;  Parker  v.  Hardy,  24  Pick.,  248;  Guyot  v.  Butts,  4  Wend., 
582;  Vardeman  v.  Byrne,  7  How.  (Miss.),  369;  Gkurdner  v.  Gardner,  2 
Gray,  443;  Alger  v.  Merritt,  16  Iowa,  126. 

If,  however,  the  evidence  ought  to  be  deemed  cumulatiye,  we  do  not 
understand  that  the  same  reasons  apply  for  refusing  a  continuance  a^Led 
on  the  ground  of  the  absence  of  such  testimony  as  do  apply  when  a  new 
trial  is  asked  on  account  of  such  testimony,  not  discovered  until  after  the 
trial. 

Where  there  is  a  conflict  of  evidence  on  a  material  point  in  issue, 


Digitized  by  VjOOQIC 


1894.']  Rbceivbb  v,  Elus.  449 

neither  party  is  restricted  to  a  given  number  of  witnesses  to  establish 
that,  but  may  introduce  many  to  prove  facts  which  have  bearing  on  that 
issue;  and  the  fact  that  the  testimony  of  several  may  be  of  the  same  gen- 
eral character  is  not  important. 

The  ruling  of  the  court  was  made  before  it  could  have  been  known 
whether  other  evidence  of  the  same  general  character  was  at  hand;  for 
the  application  stated  that  the  testimony  could  not  be  obtained  from  any 
other  source;  and  it  is  probable  that  in  signing  the  bill  of  exceptions  and 
in  giving  reasons  for  the  ruling,  the  court  was  moved  by  the  same  con- 
siderations which  might  have  been  given  weight  on  the  application  for 
new  trial  based  on  discovery  of  such  evidence  after  trial,  had  the  evidence 
been  strictly  cumulative. 

Th^  witness  on  account  of  whose  absence  continuance  was  asked  was 
resident  of  the  county;  had  been  regularly  summoned  by  subpcena  to  ap- 
pear on  day  set  for  trial  of  cause,  which  was  the  same  day  on  which  con- 
tinuance was  applied  for;  witness  lived  about  fifteen  miles  from  place 
where  court  was  held,  and  had  been  summoned  in  ample  time;  applicant 
had  been  informed  that  the  witness  had  been  at  place  where  court  was 
held  two  days  before  day  case  was  called,  and  had  expressed  his  intention 
to  be  present  at  time  of  trial,  and  the  bill  of  exceptions  shows,  with  all 
reasonable  certainty,  that  the  court  was  satisfied  from  interrogating  the 
messenger  who  brought  information  of  the  sickness  of  the  witness  that 
this  was  the  real  cause  of  his  absence. 

The  court  held,  that  as  '*  depositions  can  be  taken  if  the  party  desires, 
when  he  elects  to  have  the  personal  attendance  of  the  witness  *  *  * 
no  diligence  is  shown  on  the  second  application  unless  the  fees  are  ten- 
dered." 

It  is  true  that  the  deposition  of  a  witness  resident  of  a  county  in  which 
a  cause  is  pending  may  be  taken,  but  the  statute  expressly  provides,  that 
**the  failure  to  secure  the  deposition  of  a  male  witness  residing  in  the 
county  in  which  the  suit  is  pending  shall  not  be  regarded  as  want  of  dil- 
igence, when  diligence  has  been  used  to  secure  his  personal  attendance  by 
the  service  of  subpoena  or  attachment  under  the  rules  of  law,  unless  by 
reason  of  age,  infirmity,  or  sickness,  or  official  duty  the  witness  will  be 
unable  to  attend  the  court."     Rev.  Stats.,  art.  2218a. 

The  witness  had  not  before  failed  to  attend  after  being  summoned,  and 
had  his  fees  been  tendered  or  paid  at  the  time  he  was  summoned,  no  at- 
tachment could  have  been  isued  before  the  day  on  which  he  was  sum- 
moned to  appear. 

The  statute  does  provide  that  attachment  shall  not  issue  to  enforce 
the  attendance  of  a  witness  unless  his  fees  have  been  paid  or  tendered, 
but  it  does  not  follow  from  this  that  a  court  ought  to  refuse  a  continu- 
ance because  this  had  not  been  done  in  a  case  in  which  the  absence  of  the 
Vol.  LXXXVI.  Sup.— 29 
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witness  is  caused  by  sickness  and  not  from  unwillingness  to  attend  until 
his  fees  are  paid  or  tendered,  even  if  the  payment  or  tender  of  fees  would 
ordinarily  be  requisite  to  such  diligence  in  procuring  testimony  as  the  law 
requires. 

Plaintiff  in  error  sought  to  impeach  the  credibility  of  the  plaintiff,  who 
testiOed  in  the  cause,  by  proving  that  he  had  been  expelled  from  a  Ma- 
sonic lodge  for  false  swearing,  but  such  evidence  was  excluded,  and  in 
this  ruling  there  was  no  error. 

For  the  error  of  the  court  in  refusing  a  continuance,  the  judgment  of 
the  Court  of  Civil  Appeals  and  of  the  District  Court  will  be  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 

Delivered  February  26,  1894. 


The  Galveston,  Harrisburq  <fe  San  Antonio  Railway  Company 

V.  Frederic  Duelin. 

No.  99. 

1.  Leading  Question— Practice. 

A  witness  was  asked  on  direct  examination :  ^*  From  your  knowledge 
and  experience  as  an  engineer,  was  it  possible  to  have  stopped  the  train 
after  you  saw  plaintiff  in  his  wagon  coming  on  the  track  at  the  cross- 
ing, and  prevented  a  collision  with  it?^^  On  objection,  Seld^  that  the 
question  was  leading;  it  admitted  of  an  answer,  yes  or  no,  and  not 
only  suggested  the  negative  response,  but  was  calculated  to  put  in  the 
mouth  of  the  witness  the  very  words  of  the  examining  counsel.  It 
was  properly  excluded.  After  the  objection,  the  question  should  have 
been  so  framed  as  to  have  permitted  the  witness  to  state  the  fact  or 
opinion  in  his  own  Way 452- 

2.  Argument  of  Oounsel. 

It  is  the  duty  of  the  court  to  confine  the  argument  of  counsel,  at  any 
stage,  to  the  evidence  before  the  Jury;  but  with  the  propriety  of  an 
argument  upon  testimony  which  has  been  adduced  the  court  has  no 
concern ;  especially  when  the  opposing  counsel  has  the  ri^ht  to  reply. 
See  example 45S 

8.  Remittitur. 

Evidence  was  admitted  and  the  issue  submitted  to  the  Jury  as  a  basis  for 
damages  (among  others),  the  amount  paid  for  medicines  during  recov- 
ery from  the  injury.  This  was  not  alleged  in  the  pleadings.  There 
was  direct  evidence  that  the  injury  and  consequent  suffering  were 
great.  The  largest  estimate  of  costs  of  medicines  did  not  exceed  $500. 
Held,  that  a  remittitur  of  that  sum  cured  the  error  in  admitting  the 
testimony  and  submitting  the  issue  in  absence  of  pleadings 454 

4.  Practice— Exclusion  of  Illegal  Testimony  from  Record. 

The  rule  is,  that  the  exclusion  by  the  court  of  illegal  evidence  will  cure 
the  error  of  its  admission.    To  the  rule  there  may  be  rare  exceptions.  454 
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5.  Argument  of  Counsel. 

In  the  closing  argument  counsel  for  plaintiff  used  improper  language ; 
the  court  promptly  checked  counsel,  and  instructed  the  jury  to  disre- 
gard the  improper  argument.  There  was  testimony  sufficient  to  sus- 
tain the  verdict,  which  was  not  excessive.  Held,  that  in  such  cases 
the  appellate  court  will  not  interfere 454 

Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Guadalupe  County. 

Up9on  A  BergBtromy  for  plaintiff  in  error,  cited:  Rev.  Stats.,  arts. 
1187,  1317;  City  of  Austin  v.  Ritz,  72  Texas,  399;  Railway  v.  Hennes- 
sey, 75  Texas,  156;  Williams  v.  Railway,  60  Texas,  206;  Willis  <fe  Bro. 
V.  McNeill,  57  Texas,  465;  Grimmell  v.  Railway,  31  Am.  andEng.  Ry. 
Cases,  538;  Railway  v.  Bailey,  11  Ohio  St.,  333;  1  Whart.  on  Ev.,  3 
ed.,  408;  Railway  v.  Wesch,  85  Texas,  593;  Thomas  v.  Womack,  13 
Texas,  583;  Railway  v.  Redeker,  75  Texas,  315;  Railway  v.  Coon,  69 
Texas,  735;  Eskredge  v.  Railway,  12  S.  W.  Rep.,  580;  Retain  v.  Rail- 
way, 55  Am.  and  Eng.  Ry.  Cases,  104;  Railway  v.  Underwood,  64  Texas, 
467;  Railway  v.  Edwards,  78  Texas,  307;  Tel.  Co.  v.  Andrews,  78 
Texas,  305;  Kii*by  v.  Estill,  75  Texas,  484;  DilllDgham  v.  Scales,  14  S. 
W.  Rep.,  566;  Railway  v.  Jarrell,  60  Texas,  267;  Beville  v.  Jones,  74 
Texas,  154;  Moss  v.  Sanger  Bros.,  75  Texas,  321;  Railway  v.  Kntac,  72 
Texas,  643. 

Ireland^  Burgess  &  Dlbbrell,  for  defendant  In  error. 

John  P.  White  and  J,  B,  Dibbrelly  also  for  defendant  in  error,  cited: 
Rev.  Stats.,  art.  4232;  Railway  v.  Wilson,  60  Texas,  142;  Railway  v.  Cook, 
16  S.  W.  Rep.,  1038;  Railway  v.  Chapman,  57  Texas,  75;  Railway  v.  Car- 
son,  66  Texas,  345;  Railway  v.  Box,  81  Texas,  670;  Railway  v.  Gorbett, 
49  Texas,  573;  Railway  v.  Garcia,  75  Texas,  583;  McDonald  v.  Railway, 
22  S.  W.  Rep.,  939;  Railway  v.  Weisen,  65  Texas,  443;  Willis  <fe  Bro.  v. 
Lowry,  66  Texas,  540;  Railway  v.  Raney,  23  S.  W.  Rep.,  240;  Railway  v. 
Dorsey,  66  Texas,  148;  Railway  v.  Garcia,  62  Texas,  286;  Railway  v.  Doug- 
las, 73  Texas,  326;  Railway  v.  Jones,  75  Texas,  151 ;  Railway  v.  Johnson, 
76  Texas,  422;  Railway  v.  McLain,  80  Texas,  86;  Railway  v.  Hinzie,  82 
Texas,  624;  Railway  v.  Cooper,  2  Texas  Civ.  App.,  42;  Radford  <fe  Ward 
V.  Lyon,  65  Texas,  472 ;  Railway  v.  Wesch,  85  Texas,  594 ;  Railway  v.  Chad- 
wick,  80  Texas,  375;  Chadwick  v.  Meredith,  40  Texas,  382. 

GAINES,  Associate  Justice. — Frederic  Duelin,  the  defendant  In  error, 
brought  this  suit  against  the  Gralveston,  Harrisburg  <fe  San  Antonio  Rail- 
way Company,  the  plaintiff  in  error,  to  recover  damages  for  personal  in- 
juries.    He  obtained  a  judgment  in  the  trial  court,  which  was  affirmed 


Digitized  by  VjOOQIC 


452  Texas  Supreme  Court  Reports.  [Fc6niary, 

by  the  Court  of  Civil  Appeals.  This  writ  of  error  is  sued  out  for  the 
purpose  of  reversing  the  judgment. 

The  injuries  complained  of  were  the  result  of  a  collision  at  a  crossing 
of  the  railroad  and  a  public  highway  between  a  ti-ain  of  the  defendant 
company  and  a  wagon  of  the  plaintiff,  in  which  he  was  riding.  The 
ground  of  action,  as  alleged  in  the  petition,  was  the  failure  to  ring  the 
bell  or  blow  the  whistle  upon  approaching  the  crossing.  The  evidence 
upon  the  main  issue  was  conflicting.  The  plaintiff  testifled,  in  effect, 
that  as  he  approached  the  railroad  he  stopped  his  wagon  and  looked  and 
listened,  but  he  neither  heard  the  train  nor  saw  it  until  he  got  upon  the 
track.  He  also  swore,  that  if  the  bell  had  been  rung  or  the  whistle  blown 
he  could  have  heard  it.  In  these  particulars  he  was  corroborated  by  his 
daughter,  who  was  riding  in  the  wagon  with  her  father  when  the  acci- 
dent occurred.  The  plaintiff  at  the  time  of  the  collision  was  going  south. 
Three  persons  who  were  going  north,  and  who  casually  witnessed  the  col- 
lision, and  were  seemingly  disinterested,  testified  tliat  no  signals  were 
given  of  the  approach  of  the  train  before  the  plaintiff  drove  upon  the 
track.  Two  passengers  who  were  upon  the  train  gave  evidence  to  the 
same  effect. 

On  behalf  of  the  defendant,  eight  witnesses  testified  that  the  signals 
were  given.  One  of  these  was  a  passenger,  another  a  section  foreman, 
another  the  mail  agent,  and  the  others  were  the  employes  of  the  defend- 
ant who  were  engaged  in  operating  the  train.  Some  of  these  swore  most 
positively  to  the  fact  that  the  whistle  was  blown  and  the  bell  was  rung. 

For  a  considerable  distance  before  reaching  the  crossing  the  train  ran 
through  a  deep  cut.  Upon  the  question  whether  the  plaintiff  could  have 
seen  the  train,  there  was  a  like  conflict  in  the  testimony. 

The  plaintiff  was  thrown  from  his  wagon  by  the  collision,  and  his  1^ 
was  broken  in  two  places,  so  that  the  bone  protruded.  He  underwent 
at  different  times  three  amputations  of  the  broken  limb.  There  was  direct 
testimony  that  his  sufferings  were  very  great  and  long  continued;  and 
he  testified,  that  he  thought  his  doctor's  bill  would  amount  to  $1000,  and 
that  in  his  opinion  his  bill  for  medicines  would  be  about  $500.  The  ver- 
dict of  the  jury  was  for  $9000. 

In  course  of  the  trial  the  defendant  placed  upon  the  stand  as  its  own 
witness  S.  N.  Ganey,  the  engineer  who  was  in  charge  of  the  train  at  the 
time  of  the  accident,  and  among  others  propounded  to  him  the  following 
question:  "  From  your  knowledge  and  experience  as  an  engineer,  was 
it  possible  to  have  stopped  the  train  after  you  saw  defendant  in  his  wagon 
coming  on  the  track  at  the  crossing,  and  prevented  a  collision  with  it?** 
Objection  having  been  made  on  behalf  of  the  plaintiff,  the  court  refused 
to  permit  the  witness  to  answer  the  question.  The  court's  ruling  was 
correct.  The  brief  of  counsel  would  lead  us  to  infer  that  the  objection 
was  based  solely  upon  the  ground  that  the  question  '  *  elicited  a  mere 
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opinion  of  the  witness,  and  did  not  call  for  any  fact;"  but  the  bill  of  ex- 
ception shows  that  it  was  also  objected  to  upon  the  ground  that  it  was 
leading.  This  objection  was  well  taken.  The  question  admitted  of  an 
answer,  **yes"  or  "no,"  and  not  only  suggested  the  negative  response, 
but  was  calculated  to  put  in  the  mouth  of  the  witness  the  very  words  of 
the  examining  counsel.  After  the  objection  the  question  should  have 
been  so  framed  as  to  have  permitted  the  witness  to  state  the  fact,  or 
rather  his  opinion  as  to  the  fact,  in  his  own  way.  The  materiality  of  the 
testimony  which  was  sought  to  be  introduced  by  the  question  we  need 
not  discuss. 

In  connection  with  this  matter,  it  is  also  urged,  that  the  court,  after 
having  excluded  this  testimony,  erred  in  permitting  the  plaintiff* s  counsel, 
over  the  objection  of  the  defendant,  to  urge  before  the  jury  in  the  open- 
ing argument  that  no  effort  was  made  by  the  servants  of  the  company  to 
halt  the  train  after  they  discovered  the  plaintiff's  wagon  upon  the  track. 
There  was  no  evidence  of  any  attempt  to  stop  the  train  before  the  col- 
lision, and  the  testimony  being  in  conflict  as  to  the  negligence  of  the  en- 
gineer in  failing  to  give  the  signals,  it  is  not  clear  to  us  that  it  was  not 
legitimate  to  argue  that  he  was  negligent  in  that  matter,  because  he  showed 
a  want  of  care  in  another  particular  at  the  same  time.  But  however  that 
may  be,  the  fact  that  there  was  no  effort  to  halt  the  train  was  deducible 
from  the  testimony,  and  counsel  did  not  go  out  of  the  record  in  referring 
to  it.  It  is  the  duty  of  the  court  to  confine  the  argument  at  any  stage  to 
the  evidence  before  the  jury;  but  with  the  propriety  of  an  argument  upon 
testimony  which  has  been  adduced,  it  seems  to  us,  it  ordinarily  has  no 
concern.  This  is  especially  true  when  the  opposing  counsel  has  the  right 
to  reply.  We  do  not  understand  that  counsel  sought  to  claim  a  recovery 
b}'  reason  of  negligence  of  the  servants  of  the  company  in  failing  to  stop 
the  train.  If  so,  the  court  might  properly  have  confined  him  to  a  dis- 
cussion of  the  issue  of  negligence  presented  by  the  pleadings;  that  is, 
whether  or  not  the  statutory  signals  were  given;  and  it  would  have  been 
its  duty  to  instruct  the  jury  that  they  could  not  find  a  verdict  for  an  act 
of  negligence  not  alleged  in  the  petition. 

The  amount  of  the  liability  incurred  by  plaintiff  for  medicines  made 
necessary  by  reason  of  his  injuries  was  not  an  element  of  the  damages 
alleged  in  the  petition,  and  upon  this  ground  the  Court  of  Civil  Appeals 
correctly  held  that  evidence  as  to  the  probable  amount  of  such  liability 
was  improperly  admitted.  We  are  of  opinion  also,  that  the  court  cor- 
rectly held  that  the  error  was  cured  by  a  remittitur  of  $500,  that  being 
the  utmost  sum  by  which  the  verdict  could  properly  have  been  increased 
by  the  improper  testimony. 

It  is  to  be  presumed  that  the  jury  have  endeavored  to  do  their  duty 
under  their  oaths,  and  to  determine  fairly  the  issues  submitted  according 
to  the  evidence  adduced  and  the  charge  of  the  court;  and  it  is  also  to  be 
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persumed  that  they  are  competent  to  discharge  that  duty.  That  they 
could  have  considered  themselves  warranted  by  the  testimony  as  to  the 
amount  of  the  account  for  drugs  in  giving  a  verdict  on  that  score  for 
more  than  the  sum  remitted,  is  not  to  be  believed;  and  it  follows  that  all 
possible  injury  which  could  have  accrued  to  the  defendant  from  the  error 
of  the  court  in  admitting  the  evidence  was  repaired  by  the  remittitur. 

If  the  testimony  had  an  indirect  tendency  to  show  that  the  plaintifiTs 
sufferings  were  great,  the  defendant  was  not  prejudiced  by  it;  for  tlie  fact 
that  he  had  suffered  great  pain  was  directly  proved,  and  it  was  also  shown 
by  other  testimony,  not  objected  to,  that  his  account  for  drugs  was  very 
large,  although  the  amount  was  not  stated.  We  therefore  conclude  that 
the  Court  of  Civil  Appeals  was  authorized  to  allow  the  remittitur  in  order 
to  cure  the  eiTor,  without  the  aid  of  the  recent  statute  upon  the  subject. 
Before  the  adoption  of  that  statute  it  was  a  frequent  practice  to  suggest 
a  remittitur,  and  to  affirm  the  judgment  in  case  it  was  filed.  Zapp  v. 
Michaelis,  68  Texas,  270;  Chad  wick  v.  Meredith,  40  Texas,  380;  Vance 
V.  Lindsay,  60  Texas,  286;  Taylor  v.  Hall,  20  Texas,  211;  Railway  v. 
Johnson,  72  Texas,  95;  Jackell  v.  Reisman,  78  Texas,  588.  As  to  the 
validity  or  effect  of  the  statute  referred  to,  we  need  give  no  opinion. 

A  witness  for  the  plaintiff  was  permitted  to  testify,  over  the  objection 
of  the  defendant's  counsel,  that  after  the  collision  he  started  to  go  from 
the  train  to  the  scene  of  the  accident,  and  that  some  one  in  uniform, 
whom  he  took  to  be  a  porter  or  brakeman  belonging  to  the  train,  at- 
tempted to  prevent  his  doing  so.  Having  said  that  he  did  not  know  that 
the  person  was  a  brakeman  or  porter,  the  court  then  excluded  the  evi- 
dence. The  rule  is,  that  the  exclusion  by  the  court  of  illegal  evidence 
will  cure  the  error  of  its  admission.  To  this  rule  there  may  be  rare  ex- 
ceptions; but  we  are  of  opinion  that  this  is  not  so  grave  a  matter  as  to 
be  deemed  one  of  them.  We  are  of  opinion  that  the  defendant  was  not 
prejudiced  by  the  court's  action  in  this  particular. 

The  language  of  counsel  for  the  plaintiff,  in  his  closing  argument, 
which  was  complained  of  in  the  Court  of  Civil  Appeals,  and  which  is  made 
one  of  the  grounds  for  reversal  in  this  court,  is  such  as  has  been  uniformly 
condemned.  In  such  a  case,  where  the  trial  judge  has  failed  to  rebuke 
the  impropriety,  and  where  the  verdict  is  against  the  great  preponder- 
ance of  the  evidence,  or  the  damages  are  apparently  excessive,  it  is  the 
practice  to  reverse  the  judgment.  But  in  this  case  the  record  shows  that 
the  court  promptly  told  counsel  that  the  language  was  improper,  and  that 
the  argument  was  not  legitimate,  and  instructed  the  jury  to  disregard  it. 

The  evidence  upon  the  issues  of  the  negligence  of  the  defendant  and 
the  contributory  negligence  of  the  plaintiff  was  such  as  to  have  admitted 
of  a  verdict  for  either  party.  There  was  no  decided  preponderance 
either  way.  The  damages  awarded  are  but  a  moderate  compensation  for 
the  plaintiff's  injuries,  and  indicate  that  the  jury,  in  rendering  their  ver* 
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diet,  were  not  influenced  by  the  inflammatory  language  of  counsel.  Un- 
der such  circumstances  we  know  of  no  decision  that  would  warrant  us  in 
•setting  aside  the  verdict  for  this  irregularity. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  and  of  the  District  Court  should  be  affirmed,  and 
it  is  accordingly  so  ordered. 

Delivered  February  26,  1894. 


The  Gulp,  Colorado  &  Santa  Pb  Railway  Company 

V.  Ramey,  McCulloch  <fe  Co. 

No.  203. 

1.  Jurisdiction  of  Supreme  Court— Writ  of  Brror. 

This  court  has  no  Jurisdiction  over  cases  appealed  to  Court  of  Civil  Ap- 
peals of  which  that  court  has  final  jurisdiction.  The  Jurisdiction 
arising  from  a  dissent  by  one  of  the  Judges  of  the  Court  of  Civil  Ap- 
peals extends  only  to  cases  over  which  the  Jurisdiction  is  not  final  ...  456 

2.  Same— Case  in  Judgment. 

Case  was  tried  in  Justice  Court.  On  appeal  it  was  taken  to  the  County 
Court,  and  from  that  court  it  reached  the  Court  of  Civil  Appeals,  and 
it  was  there  affirmed.  One  of  the  judges  dissented  upon  an  issue  of 
fact.  On  application  for  writ  of  error,  and  to  compel  the  judges  of  the 
Court  of  Civil  Appeals  to  certify  the  cause  to  the  Supreme  Court, 
Heid^  this  court  has  no  jurisdiction,  for  reasons  that  the  Court  of  Civil 
Appeals  had  final  Jurisdiction,  and  because  the  contest  upon  which  the 
dissent  existed  was  upon  an  issue  of  fact 456 

Appucation  fob  Writ  of  Error  and  Mandamus  to  Court  of  Civil 
Appeals  for  Third  District,  in  an  appeal  from  County  Court  of  Brown 
<k>unty.    The  case  originated  in  a  Justice  Court 

J.  W.  Terry,  for  application. 

STAYTON,  CmEF  Justice. — Applicant  asks  a  writ  of  error,  or  that 
this  court  issue  a  writ  of  mandamus  to  compel  a  Court  of  Civil  Appeals 
to  certify  the  cause  to  this  court  for  decision  on  account  of  dissent  by 
one  of  the  judges  on  question  of  the  sufficiency  of  evidence  to  sustain  a 
conclusion  of  fact  Involved  in  the  cause. 

The  action  was  brought  in  Justice  Court,  was  appealed  to  a  County 
Court,  and  on  appeal  to  Court  of  Civil  Appeals  the  judgment -of  the 
County  Court  was  affirmed. 

It  is  claimed  that  this  court  has  jurisdiction  in  any  case  in  which  a 
Judge  of  a  Court  of  Civil  Appeals  may  dissent,  whether  that  be  upon 
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question  of  law  or  fact,  or  be  in  a  case  of  whicli  a  County  Court  would 
have  jurisdiction,  either  original  or  appellate. 

It  is  clear  that  this  court  has  not  power  to  grant  a  writ  of  error  in  such 
a  case  as  this. 

Section  5  of  the  act  to  organize  Courts  of  Civil  Appeals  provides,  that 
"  The  judgments  of  the  Courts  of  Civil  Appeals  shall  be  conclusive  in  all 
cases  upon  the  facts  of  the  case,  and  a  judgment  of  such  court  shall  be 
conclusive  on  facts  and  law  in  the  following  cases,  nor  shall  a  writ  of  er- 
ror be  allowed  thereto  from  the  Supreme  Court,  to- wit:  (1)  Any  civil 
case  appealed  from  a  County  Court,  or  from  a  District  Court  when  under 
the  Constitution  a  County  Court  would  have  had  original  or  appellate 
jurisdiction  to  try  it,  except  in  probate  matters  and  in  cases  involving 
the  revenue  laws  of  the  State  or  the  validity  of  a  statute." 

Article  1011  provides,  '*  that  the  Supreme  Court  shall  have  appellate 
jurisdiction  coextensive  with  the  limits  of  the  State,  which  shall  extend 
to  questions  of  law  arising  in  all  civil  cases  of  which  the  Courts  of  Civil 
Appeals  shall  have  appellate  but  not  final  jurisdiction." 

The  Constitution  declares,  that  the  jurisdiction  of  the  Supreme  Court 
^'  shall  extend  to  qiAesiiom  of  law  arising  in  cases  of  which  the  Courts  of 
Civil  Appeals  have  appellate  jurisdiction,  under  such  restrictions  as  the 
Legislature  may  prescribe." 

The  jurisdiction  of  this  court  is  thus  confined  to  questions  of  law,  and 
the  question  on  which  there  was  dissent  was  one  of  fact. 

Section  32  of  the  act  to  organize  the  Courts  of  Civil  Appeals  declares: 
«« When  any  one  of  said  Courts  of  Civil  Appeals  shall  in  any  cause  or 
proceeding  render  a  decision  in  which  any  one  of  the  judges  therein  sit^ 
ting  shall  dissent  as  to  any  conclusion  of  law  material  to  the  decision  of 
the  case,  said  judge  shall  enter  the  grounds  of  his  dissent  of  record,  and 
the  said  Court  of  Civil  Appeals  shall,  upon  motion  of  the  party  to  the 
cause,  or  on  its  own  motion,  certify  the  point  or  points  of  dissent  to  the 
Supreme  Court." 

It  is  clear,  that  under  this  statute  applicant  is  not  entitled  to  have  the 
dissent  certified;  and  it  is  unnecessary  to  consider  whether  this  court 
would  have  jurisdiction  on  dissent  on  question  of  law  in  a  case  in  which 
under  section  5  of  the  act  the  jurisdiction  of  Courts  of  Civil  Appeals  is 
declared  final  on  law  and  facts. 

The  application  will  be  dismissed. 

Delivered  March  1, 18^4. 


Digitized  by  VjOOQIC 


1894.']  Holt  v.  Mavbmck.  457 

Helen  W.  Holt  et  al.  v.  Sam  Maverick  et  al. 
No.  212. 

1.  Disqualifloation  of  Judge  of  Court  of  Civil  Appeala 

When  a  Judge  of  a  Court  of  Civil  Appeals  does  not  sit  in  the  determina- 
tion of  a  cause,  a  question  involving  his  disqualification  under  the 
Constitution  does  not  give  jurisdiction  to  the  Supreme  Court  by  writ 
of  error  46& 

2.  Case  Adhered  to. 

City  of  Austin  y.  Nalle,  85  Texas,  520,  adhered  to,  that  when  one  judge 
of  a  Court  of  Civil  Appeals  is  disqualified  the  remaining  members  con- 
stitute a  court,  and  can  determine  the  cause 45& 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Fifth 
District,  in  an  appeal  from  Bexar  County. 

The  litigation  was  as  to  ownership  of  a  tract  of  820  acres  of  land,  sur- 
vey 383,  Kinney  County,  made  and  patented  under  bounty  warrant  num- 
ber 3955,  to  John  Wilkinson. 

The  plaintiffs,  who  were  appellants,  claimed  as  heirs  of  one  John 
Wilkinson,  who  died  in  1840  in  Matagorda. 

The  defendant  below  and  appellee  claimed  under  a  judgment,  execu- 
tion, and  sheriff's  sale  of  another  John  Wilkinson,  who  was  well  known 
in  San  Antonio,  and  was  living  there  in  1858,  when  the  judgment  waa 
rendered  against  him. 

The  Court  of  Civil  Appeals  reversed  the  judgment  of  the  trial  court 
and  remanded  the  cause  upon  two  grounds:  (1)  The  exclusion  of  a  cer- 
tified copy  from  the  General  Land  Office  and  endorsement  upon  the  said 
certificate  number  3955,  which  appeared  to  have  been  made  and  cancelled 
by  one  Selkirk,  a  county  surveyor,  and  which  tended  to  identify  the  an- 
cestor of  the  plaintiffs  with  the  control  of  the  certificate.  (2)  The  admis- 
sion of  the  execution  and  sale  under  which  defendant  claimed,  without 
competent  proof  of  the  judgment. 

After  the  first  decision  by  the  Court  of  Civil  Appeals  a  rehearing  was 
granted,  and  James,  Chief  Justice  of  said  court,  recused  himself  for  rea- 
son that  he  was  interested  in  the  subject  matter  of  the  litigation.  The 
remaining  two  justices  of  the  court  then  reversed  and  remanded  the 
case.     An  amended  motion  for  rehearing  also  was  overruled. 

In  the  application  for  writ  of  error  it  was  alleged: 

*'  That  in  overruling  defendant's  said  motion  for  rehearing,  *  *  * 
the  court  held,  that  James,  Chief  Justice,  was  in  law  disqualified  to  sit  in 
the  said  cause  because  he  was  interested  in  the  subject  matter  of  the  liti- 
gation, and  that  the  remaining  members  constitute  a  legal  and  consti- 
tutional court  to  hear  and  determine  the  said  cause;  aiid  that  a  proper 
construction  of  section  11,  article  5,  of  the  State  Constitution,  did  not  re- 
quire that  the  remaining  members  of  the  court  should  certify  the  disqualifi- 
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cation  of  the  Chief  Justice  to  the  Governor  for  an  appointment  to  fill  the 
vacancy. 

'*  Petitioner  shows,  that  the  judgment  of  said  Court  of  Civil  Appeals 
holding  Chief  Justice  James  to  be  disqualified,  and  holding  that  the  two 
remaining  members  of  the  court  constituted  a  legal  and  constitutional 
<jourt,  involved  a  construction  of  section  11,  article  5,  of  the  State  Consti- 
tution, and  therefore  this  honorable  court  has  jurisdiction  by  writ  of  er- 
TOr  to  review  the  said  judgment. 

"Petitioner  further  shows, that  the  judgment  of  the  Court  of  Civil 
Appeals,  holding  that  the  certified  copy  from  the  Commissioner  of  the 
General  Land  Ofl3ce  of  the  endorsement  on  the  back  of  the  bounty  war- 
rant was  admissible  in  evidence,  involved  a  construction  of  articles  57 
and  2253  of  the  Revised  Statutes  of  the  State  of  Texas,  in  this,  that  the 
•court  held  that  article  2253  was  not  limited  in  its  application  and  effect 
to  the  archives  of  the  Land  Office  as  defined  in  article  57,  but  applied  as 
as  a  rule  of  convenience  to  any  papers  in  the  Land  Office,  whether  they 
were  archives  or  not. 

"  Petitioner  shows,  that  the  opinion  of  the  said  Court  of  Civil  Appeals 
upon  the  Introduction  of  the  endorsement  on  the  said  bounty  warrant  and 
upon  the  construction  of  article  2253  of  the  Revised  Statutes,  is  in  direct 
<;onfiict  with  and  in  effect  overrules  the  case  of  Rogers  v.  Pettus,  decided 
by  the  Supreme  Court  of  Texas,  Texas  Reports,  volume  80,  page  425,  in 
this,  that  in  the  said  cause  the  Supreme  Court  held  that  a  certified  copy 
given  by  the  Commissioner  of  the  General  Land  Office,  to  be  admissible 
in  evidence  under  article  2253,  must  be  of  a  paper  which  is  deposited  in  his 
office  in  obedience  of  some  law  of  the  Republic  or  State  of  Texas,  and 
which  is  legally  an  archive  of  his  office  as  defined  by  article  57  of  the 
statutes.  For  which  additional  reasons  this  court  has  jurisdiction  by  writ 
of  error  to  review  the  said  cause. 

"  For  the  errors  of  the  Court  of  Civil  Appeals,  restated  as  follows,  pe- 
titioner prays  that  a  writ  of  error  be  granted: 

^U.  In  holding  that  Chief  Justice  James  was  disqualified  to  sit  in  the 
said  cause. 

'^2.  In  holding  that  the  two  remaining  members  constituted  a  legal 
and  constitutional  court,  without  certifying  the  disqualification  of  the 
Chief  Justice  to  the  Governor.  Sec.  11,  art.  5,  State  Const.;  City  of 
Austin  V.  Nalle,  85  Texas,  520. 

''3.  In  holding  that  the  endorsement  on  the  back  of  the  bounty  war- 
rant was  an  ancient  instrument,  and  as  such  admissible  in  evidence  with- 
out proof  of  its  execution,  and  that  said  endorsement  was  susceptible  of 
proof  by  a  certified  copy  from  the  Commissioner  of  the  General  Land 
Office. 

"4.  In  holding  that  the  appellee  failed  to  prove  the  existence  of  a 
valid  judgment  as  a  predicate  for  the  execution  sale  from  John  Wilkin- 
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«on  to  appellee's  ancestor,  and  in  holding  that  the  rendition  of  a  judg- 
ment by  a  justice  of  the  peace  could  be  proved  only  by  his  docket  entry. 
"5.  In  reversing  the  cause  upon  the  preceding  ground,  because  if 
•error  was  committed  in  the  trial  court,  it  was  done  while  appellee  was 
connecting  himself  with  an  outstanding  title  in  the  John  Wilkinson  who 
was  alive  in  San  Antonio  in  1853;  and  such  error,  under  the  facts  and 
charge  of  the  court,  could  not  possibly  have  affected  or  prejudiced  appel- 
lants* title,  and  therefore  would  be  harmless.*' 

Perry  J,  LevHs^  for  application. 

STAYTON,  Chief  Justice. — The  judgment  of  the  District  Court  was 
reversed  and  the  cause  remanded,  but  it  does  not  appear  that  the  ruling 
necessarily  determines  the  cause. 

A  question  arose,  however,  in  the  Court  of  Civil  Appeals  as  to  the  dis- 
qualification of  one  of  the  judges  of  that  court,  and  he  declined  to  sit. 

Jurisdiction  of  the  Supreme  Court  to  grant  writ  of  error  is  claimed  on 
the  ground  that  the  detei*minatlon  of  the  qualification  of  the  judge  in- 
volved the  application  and  construction  of  the  Constitution  of  this  State. 

That  may  be  true,  but  the  judge  did  not  sit,  and  the  validity  of  the 
action  of  the  other  judges  did  not  depend  on  his  sitting  or  refusing  to 
«it  This  was  decided  in  case  of  City  of  Austin  v.  Nalle,  85  Texas,  520, 
and  writ  of  error  will  not  be  granted  in  order  to  pass  upon  a  question  al- 
ready settled. 

The  application  for  writ  of  error  will  therefore  be  dismissed. 

Delivered  March  5,  1894. 


Hekrietta  Muhle  v.  The  New  York,  Texas  <k  Mexican 

Railway  Company. 

No.  103. 

1.  Oondemnation  Proceedings— Oonolusiveness  of  Judgment— 
Pleading. 
A  widow  brought  suit  for  recovery  of  town  lots,  alleging  that  the  de- 
fendant, a  railway  company,  had  obtained  a  Judgment  for  the  lots  for 
a  freight  depot  against  her  husband  and  herself;  that  she  and  her  hus- 
band continued  to  occupy  the  lots,  and  that  the  railway  company  bad 
prosecuted  to  judgment  in  the  District  Court  an  injunction  suit  against 
herself  and  husband;  that  subsequent  to  her  husband^s  death  she  had 
been  arrested  for  contempt  In  violating  the  injunction;  and  that  upon 
a  second  arrest  for  contempt  proceedings  her  house  had  been  removed 
from  the  lot,  the  railway  thereafter  having  possession ;  that  the  con- 
demnation proceedings  **  were  illegal,^'  and  the  injunction  proceedings 
*^  contrary  to  law.^*    The  petition  also  alleged  abandonment  of  the 
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lots  as  a  freight  depot.  Held^  that  exceptions  to  the  petition,  save  as 
to  the  right  from  the  abandonment,  were  properly  sustained ;  there 
being  no  allegations  showing  the  invalidity  of  the  Judgments  attaciced.  46$ 

2.  Limitation. 

Defendant  in  condemnation  proceedings  remained  in  possession  of  the 
land  condemned  subsequent  to  the  condemnation.  Injunction  was 
perpetuated  restraining  their  further  occupancy.  Contempt  proceed- 
ings followed,  in  which  in  defense  limitation  was  pleaded.  Heid^  even 
if  such  possession  can  be  construed  adverse,  yet  the  contempt  proceed- 
ings concluded  the  issue  as  to  limitation 463^ 

8.  Condemnation  Proceedings  only  Affect  the  Use. 

Condenmation  proceedings  by  a  railway  company  pass  only  the  right  to 
the  specific  use  for  which  the  property  is  sought,  and  it  seems  that 
upon  a  permanent  abandonment  of  the  use  for  which  the  condemnation 
was  had,  the  land  is  relieved  of  the  burden  cast  upon  it,  and  the  owner 
of  the  fee  is  restored  to  his  complete  dominion  over  it 464 

4.  Abandonment  of  Use— Practice. 

When  property  condemned  to  a  special  use  by  a  railway  corporation 
has  never  been  appropriated  to  such  use,  and  there  are  circumstances 
tending  to  show  that  the  intention  to  use  it  for  the  special  purpose 
has  been  permanently  abandoned,  it  would  devolve  upon  the  corpora- 
tion to  explain  the  nonuser,  and  to  show  that  the  abandonment  is  tem- 
porary if  in  fact  it  be  not  permanent 464 

6.  Owner  of  the  Fee  in  Land  Condemned. 

Until  the  property  condemned  is  applied  to  the  use  for  which  it  was 
talcen,  the  owner  of  the  fee  has  the  right  to  the  possession  and  enjoy- 
ment   465 

Error  to  Court  of  Civil  Appeals  for  First  Disti'ict,  in  an  appeal  from 
District  Court  of  Victoria  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Fly  &  Hill,  for  plaintiff  in  error. — 1.  The  court  erred  in  holding  the 
matters  set  out  in  plaintiff's  petition  were  res  adjudicata,  this  being  a 
direct  proceeding  to  set  aside  the  judgment  of  the  court  granting  the  in- 
junction, in  which  suit  the  facts  herein  alleged  were  not  set  up  and  the 
rights  claimed  not  adjudicated.     Hays  v.  Railway,  62  Texas,  397. 

2.  This  being  a  suit  of  trespass  to  try  title,  on  the  ground  that  appellee 
has  ceased  to  use  the  lots  for  purposes  for  which  condemned,  and  that  the 
judgment  of  condemnation  was  never  authorized,  for  the  reason  that  there 
never  had  been  any  use  for  the  lots  for  purposes  for  which  condemned, 
the  fee  being  in  appellant,  she  can  recover.  Mills  on  Em.  Dom.,  sec.  57; 
Lock  V.  Railway,  104  Mass.,  1;  Whitbeck  v.  Cook,  16  Johns.,  483;  Rail- 
way V.  Bruce,  102. Pa.  St.,  23;  Hooker  v.  Turnpike  Co.,  12  Wend.,  871. 

3.  The  petition  to  condemn  property  must  set  out  the  object  for  which 
it  is  sought  to  be  condemned.  Rev.  Stats.,  ait.  4182;  22  Am.  Law  Reg., 
481 ;  Pierce  on  Rys.,  157-169;  Cool,  on  Const.  Lim.,  5  ed.,  656,  698;  Dill, 
on  Mun.  Corp.,  sec.  603. 
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4.  When  property  is  taken  for  use  of  the  public  it  must  be  devoted  to 
that  purpose.  Cool,  on  Const.  Lim.,  667;  O'Neal  v.  City  of  Sherman,  77 
Texas,  182;  Barclay  v.  Howell's  Lessees,  31  U.  S.,  498;  Imlay  v.  Railway, 
26  Conn.,  255;  The  State  v.  Lovenold,  34  N.  J.,  201;  Railway  v.  Sheav- 
mill,  7  Wall.,  272;  Barney  v.  Reobuck,  94  U.  S.,  324;  Mills  on  Em.  Dom., 
357. 

5.  A  diversion  of  property  to  a  use  inconsistent  with  purpose  for  which 
it  was  originally  taken  is  an  abandonment.  6  Am.  and  £ng.  Encycl.  of 
Law,  603;  Dill,  on  Mun.  Corp.,  art.  590;  Taylor  v.  Hampton,  17  Am. 
Dec.,  710,  and  authorities;  Whitbeck  v.  Cook,  15  Johns.,  483;  Mills  on 
Em.  Dom.,  sec.  57. 

6.  The  establishment  of  a  depot  at  another  place  was  an  abandonment 
of  the  easement.     Taylor  v.  Hampton,  17  Am.  Dec.,  710,  and  authorities. 

7.  The  holding  possession  after  condemnation  and  after  injunction, 
enjoining  her  from  holding  the  lots,  was  adverse  to  claim  of  appellee. 
Taylor  v.  Hampton,  17  Am.  Dec.,  710. 

8.  The  holding  after  condemnation  and  after  the  injunction,  with  no 
attempt  on  part  of  appellee  to  assert  its  right  of  possession,  was  peace- 
able. Taylor  v.  Hampton,  supra,  and  authorities;  Mills  on  Em.  Dom., 
sec.  341;  Rider  v.  Striker,  63  N.  Y.,  136. 

9.  The  peaceable  adverse  possession  for  five  years  under  her  deed 
duly  recorded,  and  paying  all  taxes,  would  give  appellant  title  against 
one  with  adverse  title,  and  also  against  one  only  claiming  right  of  posses- 
sion. Taylor  v.  Hampton,  supra;  Mills  on  Em.  Dora.,  sec.  341;  Rider  v. 
Striker,  63  N.  Y.,  136. 

Proctors^  for  defendant  in  error. — 1.  This  was  not  a  direct  attack  upon 
the  judgment  of  the  District  Court  of  Victoria  County,  granting  per- 
petual injunction  against  appellant,  and  if  so  intended,  appellant's  peti- 
tion hardly  set  up  a  single  requisite  of  such  attack. 

2.  Appellee's  contentions  were  res  adjudicata  by>said  condemnation, 
injunction,  and  contempt  proceedings,  and  all  matters  in  issue  as  to  said 
possession  were  fully  settled  up  to  the  date  of  said  last  order  adjudging 
appellant  in  contempt. 

3.  Any  defense  which  might  have  been  properly  asserted  should  be 
asserted,  otherwise  it  will  not  avail  as  a  matter  of  relief  in  another  dis- 
tinct proceeding  subsequently  brought.   Nichols  v.  Dibrell,  61  Texas,  540. 

4.  Where  any  state  of  facts  is  a  necessary  condition  to  the  adjudica- 
tion, then  the  adjudication  is  conclusive  of  those  facts.  The  estoppel  is 
not  confined  to  the  judgment,  but  extends  to  all  steps  involved  in  it  as 
necessary  steps  or  groundwork  upon  which  it  must  have  been  founded. 
2  Black  on  Judg.,  sees.  613,  615;  Benlew  v.  Shannon,  99  Mass.,  200. 

5.  Appellant's  petition  showed  no  abandonment  of  its  easement,  and 
no  such  change,  if  any,  in  use  as  would  avail  appellant. 


Digitized  by  VjOOQIC 


462  Texas  Supreme  Court  Reports.  [^Mirchy 

On  abandonment  of  easement  and  what  necessary  to  constitute  same: 
1  Wood's  Ry.  Law,  sec.  232;  3  Wood's  Ry.  Law,  sec.  232;  6  EncycL  of 
Law,  603;  Tied,  on  Real  Prop.,  sec.  606;  6  Laws.  Rights,  Rem.  and  Prac.,. 
4531,  4632;  Note  to  Wyman  v.  Hurlburt,  40  Am.  Dec.,  467;  Note  in  14 
Am.  St.  Rep.,  282;  Louisiana  Statute,  arts.  315,  816;  Eddy  v.  Chase,  140 
Mass.,  471;  Toniller's  Droit  Francais,  lib.  8,  title  6,  sees.  5-7;  Coming  v. 
Gould,  16  Wend.,  531;  Dyer  v.  Sandford,  43  Am.  Dec.,  399;  Bowen  v. 
Team,  60  Am.  Dec.,  127;  Webber  v.  Chapman,  80  Am.  Dec.,  Ill;  Hamil- 
ton V.  Railway,  1  Md.,  533;  Hoggatt  v.  Railway,  34  La.  Ann.,  624. 

On  what  change  in  use  is  material,  and  the  effect  of  such  change: 
1  Wood's  Ry.  Law,  718,  719;  7  Laws.  Rights,  Rem.  and  Prac.,  6127;  Milla 
on  Em.  Dom.,  sec.  57;  6  Encycl.  of  Law,  603;  Hoggatt  v.  Railway,  34  La. 
Ann.,  624;  Hamilton  v.  Railway,  1  Md.,  533;  6  Laws.  Rights,  Rem.,  and 
Prac,  4533;  2  Wood's  Ry.  Law,  sec.  234. 

6.  The  petition  showing  no  act  of  reliance  upon  appellee's  nonuser  of 
said  easement,  and  only  showing  an  opportunity  to  use  said  easement  ex- 
tending for  some  eleven  months,  and  nonoser  during  said  limited  period, 
allegation  and  proof  of  an  intention  to  abandon  said  easement  were  most 
material.  Tied,  on  Real  Prop. ,  sec.  606 ;  Coming  v.  Grould,  16  Wend. ,  631. 

GAINES,  Associate  Justice. — ^The  plaintiff  in  error  brought  this  suit 
against  the  defendant  in  error  to  recover  two  lots  in  the  city  of  Victoria. 
In  her  petition  she  alleged,  in  substance,  that  in  the  year  1882  she  and 
her  husband  were  the  owners  and  in  possession  of  the  land  sued  for,  oc- 
cupying it  as  their  homestead;  that  in  that  year  the  defendant  railway 
company  instituted  proceedings  under  the  statute  to  condemn  it  for  rail- 
way  purposes,  and  procured  a  judgment  for  its  condemnation  accordingly; 
and  that  she  and  her  husband  continued  in  possession  of  the  lots,  occupy- 
ing them  as  their  homestead,  until  May,  1883,  when  the  defendant  sued 
out  a  writ  of  injunction  against  them,  which  upon  final  hearing  was  made 
perpetual. 

It  was  further  averred,  that  notwithstanding  the  injunction,  they  re- 
mained in  possession  until  the  death  of  her  husband,  and  that  afterwards 
she  continued  to  hold  possession  until  May,  1889;  that  the  injunction 
was  granted  ui)on  the  affidavit  of  the  vice-president  of  the  company;  that 
the  company  desired  to  use  the  property  for  the  purpose  of  a  freight  depot, 
but  that  the  company  never  made  use  of  the  lots  for  that  purpose,  but 
had  ever  since  occupied  and  used  as  a  freight  depot  a  building  on  another 
lot,  some  quarter  of  a  mile  distant. 

It  was  also  alleged,  tliat  in  May,  1889,  the  company  caused  her  to  be 
attached  and  fined  for  contempt  for  not  obeying  the  injunction;  that  she 
continued  to  occupy  the  lots  until  November  of  that  year,  when  she  was 
again  proceeded  against  for  contempt,  and  was  imprisoned;  and  that  dur- 
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ing  her  imprisonment  her  house  was  removed  by  the  defendant  from  the- 
premises  in  controversy. 

It  was  farther  alleged,  that  the  proceedings  in  the  County  Court  for 
the  condemnation  of  the  property  were  illegal,  and  that  the  proceedings 
in  the  District  Court  in  the  injunction  suit  were  also  contrary  to  law. 

The  plaintiff  also  averred,  in  effect,  that  she  had  acquired  title  to  the 
lots  by  reason  of  her  adverse  possession,  and  pleaded  the  statute  of  lim- 
itations. 

It  was  further  averred,  that  if  the  defendant  had  ever  used  the  prop- 
erty, or  had  ever  intended  to  use  it  for  a  depot,  it  had  abandoned  such 
use  and  such  intention. 

The  decree  of  the  District  Court  perpetuating  the  injunction  is  copied 
in  full  in  the  petition,  but  what  act  or  acts  the  plaintiff  was  enjoined  to 
do  or  not  to  do  does  not  clearly  appear.  What  the  order  was  which 
was  made  perpetual  is  not  shown.  It  does  appear,  however,  that  in  the 
proceedings  for  contempt  the  plaintiff  in  error  set  up  her  claim  to  the 
property,  pleaded  limitation,  charged  that  the  defendant  had  never  used 
it  for  the  purpose  for  which  it  was  condemned,  and  prayed  that  the  in- 
junction might  be  dissolved. 

The  trial  court  sustained  exceptions  to  all  the  grounds  of  recovery  set 
out  in  the  petition,  except  that  of  abandonment  of  the  use  of  the  prop- 
erty for  the  purposes  for  which  it  was  condemned,  and  upon  the  trial  of 
the  issue  of  abandonment  directed  a  verdict  for  the  defendant.  There 
was  a  verdict  pursuant  to  the  instruction,  and  upon  that  verdict  a  judg- 
ment for  the  defendant  was  rendered.  On  appeal  to  the  Court  of  Civil 
Appeals  the  judgment  was  affirmed. 

The  ruling  of  the  trial  court  upon  the  exceptions  to  the  petition  was 
clearly  correct.  There  is  no  allegation  in  the  pleading  tending  to  show 
that  the  judgment  of  condemnation  was  void.  It  appears  from  the  re- 
citals in  that  judgment,  that  the  plaintiff  in  this  suit  and  her  husband  ap- 
peared and  contested  the  proceedings.  The  right  to  condemn  the  land 
was  settled  by  that  decree.  We  also  think  that  the  plaintiff  was  likewise 
concluded  by  the  decree  of  the  District  Court  rendered  in  the  suit  of  the 
company  against  her  and  her  husband.  While  it  does  not  appear  dis- 
tinctly what  specific  acts  were  complained  of,  it  is  to  be  presumed  that 
the  object  of  the  suit  was  to  restrain  the  defendants  therein  from  some 
kind  of  interference  with  the  rights  acquired  by  the  company  by  virtue 
of  the  condemnation. 

The  plaintiff's  claim  of  limitation,  as  set  up  by  her  in  her  petition,  was 
equally  without  merit.  It  appeal's  from  the  petition  that  her  possession 
was  maintained  in  contempt  of  the  decree  of  the  District  Court  in  the  in- 
junction suit.  If  such  possession  can  be  deemed  '*  peaceable"  within  the 
meaning  of  our  statute,  still  we  think  she  was  concluded  by  the  judgment 
in  the  last  proceeding  against  her  for  contempt  of  that  decree.     She  al- 
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leges,  that  in  that  proceeding  she  pleaded  limitation  and  claimed  title  to 
the  property,  and  that  the  court  adjudged  her  not  only  guilty  of  con- 
tempt, but  made  an  order  to  place  the  defendant  in  possession  of  the  lots. 

But  we  are  of  the  opinion  that  the  court  erred  in  instructing  the  jury 
to  return  a  verdict  for  the  defendant.  In  an  opinion  by  the  Commission 
of  Appeals,  which  was  affirmed  and  adopted  by  this  court,  it  was  deter^ 
mined,  that  under  the  provisions  of  our  statutes  the  condemnation  of 
land  by  a  railroad  company  for  the  purposes  of  a  depot  passes  only  the 
right  to  the  specific  use,  and  not  the  fee.  Lyon  v.  McDonald,  78  Texas, 
71.  In  such  a  case  it  is  generally  held,  that  upon  a  permanent  abandon- 
ment of  the  use  for  which  the  condemnation  has  been  had,  the  land  is 
"  relieved  of  the  burden  cast  upon  it,  and  the  owner  of  the  fee  is  restored 
to  his  complete  dominion  over  it.*'  Lewis  on  Em.  Dom.,  sec.  396;  Rail- 
way V.  Bruce,  102  Pa.,  23;  McCombs  v.  Stewart,  4  Ohio  St.,  647;  Ben- 
ham  V.  Potter,  52  Conn.,  248;  Dunham  v.  Williams,  36  Barb.,  136. 

It  is  not  our  province  to  weigh  the  evidence  or  to  determine  what  con- 
clusions the  jury  should  draw  from  it.  But  whether  or  not  there  was 
evidence  from  which  the  jury  might  have  deduced  the  conclusion  that 
the  company  had  abandoned  any  definite  intention  ever  to  use  the  lots 
for  the  purposes  of  a  depot,  is  a  question  of  law  which  we  are  called  opon 
to  determine.  A  careful  examination  of  the  evidence  constrains  us  to 
hold  that  that  question  should  be  decided  in  the  affirmative.  It  is  not 
necessary  that  we  should  either  detail  or  discuss  the  tendency  of  the  evi- 
dence adduced  upon  the  trial;  and  in  view  of  the  fact  that  the  case  is  to  be 
remanded  for  a  new  trial,  it  is  better  that  this  should  not  be  done.  But 
in  this  connection  we  deem  it  proper  to  call  attention  to  the  law  as  laid 
down  by  a  text  writer  whose  work  is  frequently  cited  as  an  authority. 

Gale,  in  his  treatise  on  Easements,  says:  '^  It  appears  from  these  cases, 
that  the  law  has  fixed  no  precise  time  during  which  this  cessation  of  en- 
joyment must  continue;  the  material  inquiry  in  every  case  of  this  kind 
must  be,  whether  there  was  an  intention  to  renounce  the  right.  Every 
such  alteration  of  the  dominant  tenement  raises  a  legal  presumption  of 
the  intention  to  give  up  the  Tight,  and  it  lies  with  the  party  who  has  dis- 
continued the  enjoyment  to  show  that  such  cessation  was  of  a  temporary 
nature  only.*'     Gale  on  Easements,  6  ed.,  512. 

So  where  property  which  has  been  condemned  for  a  special  use  by  a 
railroad  corporation  has  never  been  appropriated  to  such  use,  and  where 
there  are  circumstances  which  tend  to  show  that  the  intention  to  use  it 
for  the  special  purpose  has  been  permanently  abandoned,  it  would  devolve 
upon  the  corporation  to  explain  the  nonuser,  and  to  show  that  the  aband- 
onment is  temporary,  if  in  fact  it  be  not  permanent.  Having  it  in  its 
power  to  make  direct  proof  of  the  facts  as  they  really  exist,  its  failure  to 
do  so  in  such  a  case  is  a  strong  circumstance  against  it. 

But  there  is  still  another  reason  why  we  think  the  court  erred  in  not 
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giving  the  case  to  the  jury.  The  plaintiff,  as  the  owner  of  the  fee,  had 
the  right  to  the  dominion  and  control  of  the  property,  subject  only  to  the 
use  for  which  it  had  been  condemned.  So  long  as  it  was  not  appropriated 
to  that  use,  she  was  entitled  to  its  possession  or  enjoyment.  It  was  not 
necessary  for  her  to  show  a  fee  simple  title  in  order  to  recover  possession. 
Rev.  Stats.,  art.  4808.  If  the  case  had  been  submitted  to  the  jury  under 
appropriate  instructions,  and  they  had  found  that  the  non user  was  tem- 
porary and  not  permanent^  it  would  have  been  proper  to  enter  a  judg- 
ment for  the  plaintiff  for  title  to  the  land  subject  to  the  use  of  the 
defendant  for  depot  purposes,  and  for  possession  until  such  time  as  the 
defendant  should  appropriate  the  property  to  the  use  for  which  it  was 
originally  condemned. 

In  conclusion,  we  will  say,  that  the  land  having  been  condemned  for 
one  purpose,  the  defendant  had  no  right  to  appropriate  it  to  a  different 
use.  A  temporary  use  of  a  different  character,  or  a  failure  to  use  it, 
would  not,  however,  forfeit  the  right  acquired  by  the  condemnation,  pro- 
vided there  existed  a  definite  intention  to  use  it  for  legitimate  purposes 
at  a  fixed  time  in  future,  or  upon  the  happening  of  some  well  defined 
contingency. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
are  reversed  and  the  cause  remanded. 

Sever sed  and  remanded. 

Delivered  March  5,  1894. 


John  A.  Frbt  et  al.  v.  The  Port  Worth  4  Rio  Grande 

Rah^wat  Company. 

No.  219. 

1.  Misjoinder  of  Aotions  and  Parties. 

Action  of  trespass  to  try  title  against  railway  company.  The  defendant, 
in  cross-actioD,  asked  that  the  land  sued  for  be  coDdemned  as  right  of 
way  and  depot  grounds.  It  also  alleged  the  execution  of  two  bonds 
by  parties  named,  conditioned  that  the  obligors  would  procure  depot 
grounds  at  Stephensville  and  right  of  way  through  Erath  County; 
asking  that  the  obligors  be  brought  in  as  defendants,  and  for  judg^ 
ment  for  amount  ascertained  upon  condenmation,  etc.  These  obligors 
demurred,  and  among  other  grounds  of  demurrer  urged  that  the  plead- 
ing by  the  railway  company  ^^  was  insufficient  to  maintain  the  action 
sought  to  be  maintained  against  them  on  the  two  bonds  sued  upon,  or 
to  make  these  defendants  parties  to  this  suit.'*^ 

Held:   1 .  The  demurrer  raised  the  question  of  misjoinder 466 

2.  The  objection  was  well  taken ;  as  the  recovery  sought  upon  the 
bonds  was  entirely  dififerent  from  that  sought  by  plaintiffs  ag^nst  the 

defendant.    The  latter  was  in  tort,  the  former  on  contract 467 
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2.  Application  for  Writ  of  Qrror. 

It  seems  that  in  acting  upon  an  application  for  writ  of  error  only  the 
grounds  of  complaint  urged  will  be  considered.    See  example 46T 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Second 
District,  in  an  appeal  from  Erath  County. 

Zee  Young  and  M.  F.  Martin^  for  application. 

STAYTON,  Chief  Justice. — ^Application  shows  that  Robert  McCart 
and  othei*s  brought  an  action  of  trespass  to  try  title  against  the  Fort 
Worth  <fe  Rio  Grande  Railway  Company,  to  recover  a  tract  of  land  on 
which  the  railway  company  had  established  its  depot,  and  its  answer  only 
claimed  the  land  as  right  of  way  and  for  station  purposes,  but  it  prayed 
that  the  land  might  be  condemned  for  that  purpose. 

The  railway  company,  however,  alleged  that  John  A.  Frey  and  others, 
who  were  named,  had  delivered  to  it  their  two  written  obligations,  one 
in  the  sum  of  $10,000  and  the  other  in  the  sum  of  $23,000,  conditioned 
that  they  would  secure  for  the  railway  company  15  acres  of  land  for 
depot  purposes  in  the  town  of  Stephensville,  and  that  they  would  also 
secure,  without  cost  to  the  railway  company,  right  of  way  through  Erath 
County.  There  was  a  prayer  that  the  makers  of  these  obligations  should 
be  made  parties  to  the  action,  and  that  upon  final  trial  judgment  should 
be  rendered  in  favor  of  the  railway  company  against  the  makers  of  these 
obligations  for  such  sum  as  should  be  adjudged  to  plaintiffs  on  condem- 
nation of  the  land. 

The  parties  thus  brought  into  litigation  demurred  to  defendant's  plead- 
ing through  which  this  was  done,  and  one  ground  of  demun*er  was  as 
follows:  "  Because  it  is  wholly  insufficient  for  the  defendant  company 
to  have  and  maintain  the  action  sought  to  be  maintained  against  these  de- 
fendants on  the  two  bonds  herein  sued  upon,  or  to  make  these  defendants 
parties  to  tliis  suit." 

The  demurrers  were  overruled,  and  this  ruling  was  sustained  by  the 
Court  of  Civil  Appeals,  on  the  ground  that  the  joinder  of  these  actions 
and  parties  was  proper,  and,  as  it  seems,  upon  the  further  ground  that 
misjoinder  could  not  be  reached  by  general  demurrer. 

To  avoid  misapprehension  as  to  the  ground  on  which  writ  of  error  is 
refused,  we  have  tliought  it  proper  to  say,  that  the  demurrer  seems  to  us 
clearly  to  present  the  question  of  misjoinder;  and  further  to  say,  that  the 
joinder  of  parties  and  causes  of  action  was  improper. 

The  cause  of  action  asserted  by  plaintiff  against  defendant  was  entirely 
different  from  that  asserted  by  defendant  against  parties  brought  in  by  it 

One  was  based  on  or  involved  a  tort,  and  the  other  on  contract,  and 
their  joinder  was  calculated  to  disturb  the  orderly  course  of  procedure. 
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to  occasion  delay,  and  accumulate  Costs  which  it  might  be  difficult  to 
properly  adjust.  Johnson  v.  Davis,  7  Texas,  173;  Stewart  v.  Gordon,  65 
Texas,  347. 

That  misjoinder  may  be  waived  is  doubtless  true,  and  cases  including 
causes  of  action  or  parties  improperly  joined,  which  have  been  permitted 
to  go  to  judgment  without  objection,  have  been  here  affirmed. 

In  an  action  of  trespass  to  try  title  a  warrantor  may  be  brought  in  and 
a  judgment  rendered  against  him.  Johns  v.  Hardin,  81  Texas,  40;  Kirby 
V.  Estill,  75  Texas,  484.  But  this  is  permitted  by  statute,  and  would 
seem  to  be  proper  on  other  grounds. 

The  case  of  Pope  v.  Hays,  19  Texas,  375,  seems  to  have  no  bearing  on 
the  question. 

Kellogg  V.  MuUer,  68  Texas,  186,  was  one  in  which  Muller  brought  suit 
against  Kellogg  <fe  Co.  and  a  sheriff  for  seizure  of  goods  under  attachment 
sued  out  by  Kellogg  <fe  Co. ,  and  the  sheriff  pleaded  that  before  making  the 
seizure  Kellogg  <fe  Co.  had  given  him  a  bond  of  indemnity,  on  which  he 
asked  recovery  in  event  plaintiff  recovered  judgment. 

No  objection  was  made  to  that  procedure,  and  no  ruling  was  made 
upon  it,  but  it  was  held  that  Kellogg  <fe  Co.  were  not  liable,  under  the 
terms  of  the  bond,  for  attorney  fees  incurred  by  the  sheriff. 

Were  the  matters  considered  now  presented  as  grounds  for  writ  of  error 
the  writ  would  be  granted,  but  the  writ  of  error  is  asked  on  other  grounds 
in  reference  to  which  we  are  of  opinion  the  decision  of  the  Court  of  Civil 
Appeals  was  correct,  and  the  writ  will  be  refused. 

Delivered  March  8,  1894. 


Thomas  H.  Abbott  and  Wipe  v.  The  International  Bdilding 
AND  Loan  Association. 

No.  100. 

1.  Mistake. 

Where  the  contract  and  exhibits  made  a  part  thereof  correct  a  mistake 
therein,  such  mistake  should  be  corrected.    See  example 474 

2.  Building  and  Loan  Associations— Usury. 

Where  a  shareholder  in  a  loan  association  pays  a  premium  for  the  priv- 
ilege of  borrowing  from  the  association,  and  such  premium  with  the 
stipulated  interest  to  he  paid  upon  the  money  borrowed  together 
amount  to  over  the  statutory  limit,  such  loan  is  usurious,  and  all  the 
pajrments  of  interest  are  applied  by  the  law  upon  the  principal  bor- 
rowed    475 

8.  Oase  Overruled. 

Building  and  Loan  Association  v.  Abbott,  85  Texas,  220,  overruled;  in 
that  in  the  decision  material  facts  were  not  noticed 475 
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Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  a  case  ap- 
pealed from  District  Court  of  Bexar  County. 

The  conclusions  of  fact  filed  in  Court  of  Civil  Appeals  are  here  given: 

1.  That  on  or  about  January ,  1884,  plaintiff  Thomas  H.  Abbott 

purchased  seven  shares  of  stock  of  the  first  series  in  defendant  corpora- 
tion's capital  stock,  and  thereafter,  in  1886,  purchased  six  shares  of  the 
fifth  series  in  and  of  defendant  corporation's  stock,  and  paid  in  to  the  de- 
fendant corporation  on  account  of  said  stock  monthly,  after  he  acquired 
the  same,  at  the  rate  of  $1  per  month  per  share,  aggregating  the  sum  of 
$923. 

2.  That  on  the  16th  day  of  April,  1886,  the  plaintiff  borrowed  from 
the  defendant  corporation  the  sum  of  $1440;  that  is  to  say,  he  bid  for 
the  sum  of  $2600,  and  obtained  the  same  at  a  premium  of  50  per  cent, 
and  therefore  was  entitled  to  obtain  from  said  defendant  corporation  the 
sum  of  $1300;  but  having  been  a  member  of  defendant's  corporation  for 
two  years  prior  thereto,  he  was  given  $140  additional,  being  in  all  the 
sum  of  $1440  in  cash;  and  in  consideration  of  such  loan  the  said  plaint- 
iffs, Thomas  H.  Abbott  and  wife,  executed  to  the  defendant  the  follow- 
ing note: 

*'  $2600.  San  Antonio,  Texas,  April  12,  1886. 

'*  On  or  before  the  maturity  of  the  first  and  fifth  series  of  stock  of  the 
International  Building  and  Loan  Association,  we  promise  to  pay  to  the 
order  of  the  International  Building  and  Loan  Association,  at  its  prin- 
cipal office  in  San  Antonio,  Texas,  the  sum  of  $2600,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  the  date  hereof  until  paid;  also,  the 
further  sum  of  $26  per  month  from  this  date  until  maturity  of  the  afore- 
said stock,  as  provided  for  in  the  by-laws  of  said  association,  which  by- 
laws  are  made  and  taken  to  be  a  part  hereof." 

That  defendant  explained  to  plaintiff  at  the  time  of  making  the  bid  for 
said  loan  the  manner  of  operating  the  business  of  said  corporation,  and 
intended  to  make  said  instrument  for  the  sum  of  $2600  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  the  date  thereof,  and 
the  further  sum  of  $13  per  month  instead  of  $26  per  month,  as  stated  in 
said  note,  but  said  note  and  the  accompanying  deed  of  trust  was  pre- 
sented to  plaintiffs  for  signature,  and  nothing  said  of  any  mistake  therein 
until  this  suit  was  brought;  that  thereafter  plaintiffs  did  in  fact  pay  to  the 
said  defendant  the  sum  of  $13  per  month  as  interest  and  $18  per  month 
as  dues  on  stock  up  to  the  month  of  November,  1890,  when  plaintiffs 
discontinued  all  payments  on  account  of  said  stock. 

3.  That  to  secure  said  loan,  the  plaintiffs,  Thomas  H.  Abbott  and  wife, 
executed  to  the  defendant  Holland,  as  trustee,  a  conveyance  of  the  prop- 
erty set  out  in  plaintiff's  petition,  conditioned  that  if  said  note  was  paid 
according  to  its  terms  and  conditions,  that  then  the  said  instrument  should 
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become  null  and  void;  but  if  the  plaintiffs  failed  to  pay  the  said  sum  of 
money,  or  any  interest  payments  thereon,  or  any  dues  on  their  stock  in  the 
manner  and  the  time  provided  by  defendant's  by-laws,  that  then  the  defend- 
ants might  proceed  to  foreclose  their  lien  on  the  said  property  and  shares 
of  stock  to  satisfy  said  debt.  And  further,  that  if  the  plaintiffs  fail  to  keep 
the  property  insured  for  the  benefit  of  the  defendants,  that  then  the  de- 
fendants should  insure  the  same  and  charge  the  premium  therefor  to  the 
plaintiffs;  and  if  any  judicial  proceedings  were  resorted  to  for  the  pur- 
pose of  enforcing  the  said  note  or  deed  of  trust,  that  then  plaintiffs  should 
further  pay  the  reasonable  attorney  fees  therefor. 

4.  That  thereafter  plaintiffs  did  pay  to  the  defendant  as  interest  on 
said  loan  the  sum  of  $13  per  month  up  to  and  including  the  month  of 
November,  1890,  aggregating  the  sum  of  $715,  and  thereafter  plaintiffs 
ceased  and  refused  to  make  any  further  payments  on  account  of  the  said 
interest. 

5.  That  thereafter,  during  the  years  1891  and  1892,  plaintiffs  failed 
and  refused  to  insure  said  property  for  the  benefit  of  defendants,  and  de- 
fendants caused  the  same  to  be  insured,  and  paid  as  premiums  for  said 
insurance  the  sum  of  $20. 

6.  That  thereafter,  in  the  month  of  June,  1891,  the  defendant  Holland, 
as  trustee,  under  and  by  virtue  of  the  terms  of  said  deed  of  trust,  adver- 
tised the  said  property  for  sale  to  satisfy  the  said  claim  for  $2600,  and 
paid  for  advertising  the  sum  of  $13.35,  when  such  sale  was  enjoined  at 
the  instance  of  plaintiffs  in  this  suit. 

7.  That  defendant's  by-laws  at  the  time  plaintiffs  acquired  their  stock 
and  borrowed  the  said  sum  of  money  provided  as  follows: 

"Article  2.  It  is  hereby  declared  that  the  purpose  of  the  formation  of 
this  corporation  is  to  purchase  and  sell  real  estate  in  the  city  of  San  An- 
tonio and  in  Bexar  County,  Texas,  and  to  improve  the  same;  to  lend 
money  on  real  estate  security  in  said  city  and  county  on  the  stock  of  the 
members  of  this  corporation,  and  principally  to  aid  and  assist  its  mem- 
bers in  acquiring,  improving,  and  holding  real  estate  in  said  city  and 
county,  and  particularly  to  aid  and  assist  its  members  in  acquiring  home- 
steads for  themselves  and  their  families;  also  to  borrow  money  of  other 
persons  not  members  of  this  association." 

"Article  5.  The  shares  of  stock  in  this  corporation  may  be  issued  in 
one  or  more  successive  series,  in  such  amounts  as  the  board  of  directors 
may  determine  or  the  by-law  prescribe.  The  said  stock  to  be  paid  in  in 
monthly  installments  of  $1  per  month  per  share.  Each  and  every  share- 
holder of  each  and  every  share  of  stock  held  by  him  or  her  in  this  corpor- 
ation shall  pay  into  the  treasury  in  lawful  money,  on  or  before  the  second 
Monday  of  each  and  every  month,  the  sum  of  $1  until  such  shares  of  the 
series  of  stock  upon  which  such  monthly  payment  is  made  shall  reach  the 
value  of  $200,  when  he  or  she  or  they  shall  be  paid  for  each  share  of  such 
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stock  the  sum  of  $200.  and  the  said  stock  shall  thereupon  revert  to  the 
corporation,  and  shall  be  cancelled.  Each  and  every  share  of  stock  held 
by  any  shareholder  shall  be  liable  for  and  subject  to  a  lien  for  the  satis- 
faction of  any  unpaid  installments  by  such  shareholder. 

'^Article  6.  The  board  of  directors  shall  hold  stated  meetings  on  the 
second  Thursday  of  each  and  every  month.  At  each  stated  meeting  the 
money  in  the  ti*easury  shall  be  offered  to  loan  in  open  meeting,  at  a  rate 
of  interest  not  to  exceed  8  per  cent  per  annum,  and  the  stockholder  who 
shall  bid  the  highest  premium  to  be  fixed  in  the  by-laws  for  the  preference 
of  the  priority  of  loan,  shall  be  entitled  to  receive  a  loan  not  to  exceed 
in  amount  the  sum  of  $200  per  share  of  stock  held  by  such  borrowing 
shareholder.  The  premium  bid  by  the  borrowing  stockholder  for  the 
preference  of  loan  shall  be  paid  in  cash  before  the  loan  is  consummated.'* 

Fourth.  That  at  said  date  of  said  organization  of  defendant  corpora- 
tion, and  since  then  at  all  times,  its  by-laws  provided  as  follows,  to-wit: 

< 'Article  1,  Section  2.  Each  share  of  stock  shall  entitle  the  holder  to  a 
loan  of  $200. 

' 'Article  2,  Section  1.  On  each  share  of  stock  there  shall  be  paid  in,  cm 
or  before  the  second  Monday  of  each  and  every  month,  the  sum  of  $1. 

''Article  2,  Section  2.  Whenever  it  shall  appear  on  the  books  of  the 
association  that  the  stock  of  any  particular  series  is  worth  $200  per  share, 
all  arrears  of  monthly  dues,  fines,  and  otherwise  shall  become  at  once  due, 
and  the  directors  shall  cause  to  be  paid  to  the  holder  of  each  unpledged 
share  in  such  series  the  sum  of  $200,  less  all  arrears  of  fines,  dues,  or  other- 
wise, and  payment  of  dues  on  the  stock  of  that  series  shall  cease.'' 

*' Article  8,  Section  1.  Any  stockholder  wishing  to  withdraw  his  stock 
not  pledged  to  the  association  shall  give  thirty  days  notice  in  writing,  to 
be  filed  with  the  secretary.  At  the  expiration  of  the  said  thirty  days  the 
withdrawing  stockholder  shall  be  entitled  to  receive  the  amount  actually 
paid  in  on  such  stock,  together  with  such  interest  or  proportion  of  tiie 
profits  as  the  board  of  directors  shall  fix  and  determine,  deducting,  how- 
ever, all  dues  and  fines  charged  against  such  withdrawing  stockholder; 
provided,  however,  that  at  no  time  shall  more  than  one-third  of  the  funds 
in  the  treasury  be  applied  to  the  demands  of  withdrawing  stockholders 
without  the  consent  of  the  board  of  directors." 

"Article  9,  Section  1.  The  president  shall  at  each  monthly  meeting  of 
the  directors  offer  the  money  in  the  treasury,  if  over  $200,  for  loan  in 
open  meeting;  such  loan  to  be  disposed  of  to  the  highest  bidder  for 
priority  right.  The  board  of  directors  may  from  time  to  time  fix  a  rate 
of  premium  below  which  shares  shall  not  be  redeemed." 

"Article  9,  Section  4.  If  the  interest  on  any  loan,  or  the  dues  on  the 
shares  upon  which  such  loan  is  based,  remain  unpaid  for  more  than  three 
months,  the  board  of  directors  may  compel  payment  of  principal,  interest, 
and  fines,  by  proceeding  on  the  securities  according  to  law." 
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"Article  9,  Section  8.  Each  stockholder,  for  each  and  every  share  of 
stock  held  by  him  in  this  association,  shall  be  entitled  to  receive  a  loan 
not  exceeding  $200,  and  he  shall  pay  interest  monthly  at  the  rate  of  6  per 
cent  per  annum  for  such  loan  from  the  first  day  of  the  month  in  which 
the  award  of  loan  is  made.  The  premium  paid  for  the  preference  of  loan 
shall  be  paid  in  cash  when  the  loan  is  consummated. 

"  Section  9.  Every  share  of  stock  upon  which  a  loan  is  effected  shall 
be  transferred  to  the  association  as  collateral  security,  and  every  transfer 
of  stock  shall  be  on  the  books  of  the  association,  and  no  transfer  shall  be 
made  while  the  owner  thereof  is  indebted  to  the  association. 

"Section  10.  Any  stockholder  may  have  a  loan  upon  his  stock  at  12 
per  cent  per  annum  interest,  payable  monthly;  provided,  that  such  loan 
shall  not  be  allowed  for  a  less  period  than  six  months;  and  provided,  the 
dues  paid  in  by  such  borrowing  stockholder  on  the  stock  to  be  pledged 
are  equal  to  or  exceed  the  amount  so  loaned  on  said  stock. 

**  Section  11.  And  if  any  borrower  shall  fail  or  neglect  to  keep  in  force 
his  policy  of  insurance  upon  the  property  given  this  association  as  security 
for  a  loan,  the  secretary  shall  immediately  cause  a  policy  of  insurance  to 
be  issued,  and  shall  charge  the  same  to  the  borrower  with  his  next  month's 
dues,  and  the  borrower  shall  be  fined  tl  at  the  direction  of  the  board  of 
director." 

"  Section  13.  Should  any  borrower  desire  to  repay  the  association  the 
money  advanced  on  or  to  redeem  his  shares,  he  shall  repay  to  the  associa- 
tion the  money  actually  received  and  one-eighth  of  the  premium  for  which 
such  loan  was  made,  for  each  year  or  fractional  part  thereof  such  bor- 
rower has  had  the  use  of  the  money. 

"  Section  14.  Any  borrower  who  has  been  a  member  of  this  association 
ior  one  year,  or  who  shall  have  paid  twelve  monthly  installments  upon 
his  stock,  shall  receive  a  deduction  of  one-tenth  of  the  premium  bid  by 
such  borrower,  for  every  year  he  has  been  such  member,  or  for  every 
year  since  the  issuance  of  the  stock  to  be  pledged.'' 

"Article  10,  Section  1.  Each  and  every  stockholder  who  shall  refuse 
or  neglect  to  pay  his  monthly  dues  as  often  as  the  same  may  become  pay- 
able, shall  forfeit  and  pay  the  additional  sum  of  10  cents  monthly  on  each 
and  every  dollar  due  by  him,  dues  of  each  month  to  be  taken  sepa- 
rately." 

"Section  4.  Any  stockholder  who  shall  neglect  to  pay  the  monthly 
interest  on  his  loan  when  the  same  becomes  due,  shall  be  fined  for  such 
neglect  10  cents  upon  each  dollar  of  the  interest  due  for  that  month." 

That  in  June,  1891,  the  shares  of  stock  in  the  first  series  of  defendant*s 
corporation  were  declared  to  be  matured  at  the  rate  of  the  sum  of  $133.50 
per  share,  and  all  the  stockholders  in  defendant's  corporation  in  said  se- 
ries whose  shares  were  not  pledged  were  paid  said  sum  of  $133.50  per 
«hare  in  cash,  and  all  holders  of  stock  in  the  fifth  series  whose  shares  were 
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not  pledged  were  given  paid  up  stock  in  defendant's  corporation  at  the 
rate  of  $68  per  share,  and  from  said  date,  June  1,  1891,  the  by-laws  of 
the  defendant  corporation  and  its  mode  of  doing  business  were  changed 
so  that  no  dues  on  stock  theretofore  issued  at  the  rate  of  $1  per  month 
per  share  were  collected,  and  no  further  stock  issued  under  such  arrange- 
ment, but  all  holders  of  shares  in  said  association  were  given  receipts  for 
full  paid  up  stock  at  their  withdrawal  values  as  before  set  out,  to  which 
arrangement  or  change  the  plaintiffs  did  not  consent. 

8.  The  reasonable  attorney  fees  incurred  by  the  defendants  in  this  suit 
in  enforcing  the  payment  of  their  claim  is  $250. 

9.  That  the  plaintiffs  have  given  no  written  notice  of  withdrawal  of 
their  shares  of  stock  to  the  defendants,  and  the  withdrawals  of  $138.50 
per  share  of  the  first  series  to  other  stockholders  were  made  in  all  cases 
where  some  had  given  written  notice  of  withdrawal  and  others  had  not, 
and  the  issuance  of  paid  up  stock  at  withdrawal  values  was  given  to  other 
shareholders  without  any  written  notice  of  withdrawal. 

The  appellants'  assignment  of  error  is  as  follows:  <^The  court  erred 
in  its  conclusion  of  law,  that  the  contract  entered  into  between  Thomas 
H.  Abbot  and  wife  and  the  International  Building  and  Loan  Association 
was  not  usurious,  because  it  appears  from  said  contract  and  the  evidence 
that  the  appellant  Thomas  H.  Abbott  had  borrowed  from  said  Interna- 
tional Building  and  Loan  Association  the  sum  of  $1440,  and  bound 
plaintiff  by  said  contract  to  repay  in  satisfaction  of  said  loan  at  the  ma- 
turity of  his  stock  the  sum  of  $2600,  together  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum,  making,  together  with  interest  and 
premium,  more  than  12  per  cent  per  annum;  and  in  order  to  pay  said 
debt  before  maturity  is  required  to  pay  in  addition  to  said  6  per  cent  per 
annum  on  $2600  the  sum  of  $1440,  the  amount  originally  borrowed,  to- 
gether with  one-eighth  of  said  premium  of  $1160,  being  $145  per  annum 
for  each  year  that  the  said  appellant  had  said  money,  making  greatly  in 
excess  of  12  per  cent  per  annum  for  the  use  of  the  sums  of  money  actu«^ 
ally  borrowed;  and  therefore  the  court  should  have  rendered  judgment 
in  favor  of  plaintiffs  and  against  defendant  building  and  loan  association 
for  the  sum  of  $553.50,  and  should  have  allowed  defendants  nothing  for 
attorney  fees,  interest,  insurance,  and  advertising." 

The  judgment  of  the  District  Court  was  affirmed  by  the  Court  of  Civil 
Appeals. 

Vpson  &  Bergsti-om^  for  plaintiffs  in  error. — All  sums  of  money  paid  or 
agreed  to  be  paid  to  the  lender  for  the  use  of  money  loaned,  whether  de- 
nominated interest,  premium,  or  otherwise,  when  amounting  to  more  than 
12  per  cent  per  annum  on  the  suras  of  money  actually  loaned,  is  usurious,, 
and  the  lender  under  such  a  contract  forfeits  all  right  to  demand  or  ool- 
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lect  interest  on  such  contract.  Cassidy  y.  Jackson,  68  Texas,  287;  Build- 
ing Assn.  v.  Lane,  81  Texas,  369;  Building  Assn.  v.  Robinson,  78  Texas,. 
163. 

B.  L.  Aycockj  for  defendant  in  error,  cited:  Building  Assn.  v.  Lane, 
81  Texas,  369;  Building  Assn.  v.  Abbott,  85  Texas,  220;  Halfield  v.  Build- 
ing Assn.,  31  N.  £.  Rep.,  532;  Building  Assn.  v.  Furey,  47  N.  J.  Eq.,. 
410;  Loan  Assn.  v.  Haley,  139  Pa.  St.,  476;  Dugan  v.  Lewis,  14  S.  W. 
Rep.,  102;  Building  Assn.  v.  Reeve,  19  S.  W.  Rep.,  918. 

BROWN,  Associate  Justice. — About  January,  1884,  Thomas  H.  Ab- 
bott subscribed  for  seven  shares  of  the  first  series  of  stock  in  the  Interna- 
tional Building  and  Loan  Association,  and  in  1886  he  subscribed  for  six 
shares  of  the  fifth  series  of  the  stock  in  said  association,  the  shares  being 
$100  each. 

On  the  16th  day  of  April,  1886,  Abbott  borrowed  from  the  association 
$1440,  for  which  he  gave  the  following  note,  joined  by  his  wife: 

"$2600.  San  Antonio,  Texas,  April  12,  1886. 

"  On  or  before  the  maturity  of  the  first  and  fifth  series  of  stock  of  the 
International  Building  and  Loan  Association,  we  promise  to  pay  to  the 
order  of  the  International  Building  and  Loan  Association,  at  its  principal 
office  in  San  Antonio,  Texas,  the  sum  of  $2600,  with  interest  at  the  rate 
of  6  per  cent  per  annum  from  the  date  hereof  until  paid;  also  the  further 
sum  of  $26  per  month  from  this  date  until  maturity  of  the  aforesaid  stock, 
as  provided  for  in  the  by-laws  of  said  association,  which  by-laws  are  made 
and  taken  to  be  a  part  hereof." 

To  secure  the  payment  of  the  above  note,  Abbott  and  wife  executed 
and  delivered  to  William  Holland  a  deed  of  trust,  conveying  to  him  the 
property  described  in  the  petition,  which  deed  contained  the  usual  pro- 
visions for  sale  in  case  of  failure  to  pay  principal,  interest,  or  monthly 
payments  on  stock.  The  interest  was  to  be  paid  monthly,  and  $1  on  each 
share  of  stock  to  be  paid  each  month. 

Abbott  paid  the  monthly  installments  on  his  shares  of  stock  up  to  and 
including  November,  1890,  and  paid  the  interest  on  the  note  for  the  same 
time,  amounting  to  the  sum  of  $715,  when  he  refused  to  pay  any  more. 
In  June,  1891,  Holland  advertised  the  property  for  sale,  and  Abbott  sued 
out  an  injunction  to  restrain  the  sale. 

Defendants  answered,  setting  up  the  note  and  deed  of  trust,  and  alleg- 
ing the  failure  and  refusal  of  Abbott  to  pay  the  interest  and  monthly  in- 
stallments on  the  note,  praying  that  the  deed  of  trust  be  foreclosed  and 
the  property  sold  to  pay  the  debt.  Defendant  also  alleged  that  the  sum 
of  $26  to  be  paid  each  month  was  inserted  in  the  note  by  mutual  mistake, 
and  should  have  been  $13.    The  court  found  this  to  have  been  a  mistake. 
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The  District  Court  gave  judgment  for  the  International  Building  and 
Loan  Association  against  Thomas  H.  Abbott  for  $743.85,  foreclosing  the 
deed  of  trust,  and  ordering  the  land  to  be  sold.  The  shares  of  stock  pledged 
were  by  the  court  cancelled.  This  judgment  was  aflSrmed  by  the  Court 
of  Civil  Appeals. 

Plaintiff  in  error  complains  of  the  ruling  of  the  court  in  holding  that 
the  mistake  committed  by  inserting  $26  for  $13  in  the  note  could  be  cor- 
rected, because  it  was  not  shown  to  be  a  mutual  mistake.  The  note  ex- 
pressly made  the  by-laws  a  part  of  it.  These  by-laws  prescribed  that  a 
shareholder  should  pay  $1  per  month  on  each  share  of  stock,  and  there  being 
thirteen  shares  would  make  $13  per  month  to  be  paid.  This  showed  of 
itself  that  there  was  a  mistake  in  inserting  more  than  the  by-laws  allowed, 
and  was  properly  corrected.  The  contract  furnished  within  itself  the 
evidence  of  the  mistake. 

Abbott  claims  that  the  note  is  usurious,  and  that  he  is  entitled  under 
the  law  to  have  all  money  paid  as  interest  credited  on  the  principal,  and 
the  balance  of  the  principal  settled  out  of  the  value  of  his  matured  stock. 
He  also  prays  for  a  recovery  of  his  six  shares  of  stock  in  the  possession 
of  the  defendant. 

The  by-laws  of  the  defendant  association  required  that  each  stock- 
holder should  for  each  month  pay  $1  upon  each  share  of  stock  owned  by 
him  until  each  share  should  be  of  the  value  of  $200,  when  the  stock 
should  be  matured  and  surrendered  to  the  association,  the  stockholder 
receiving  the  sum  of  $200  for  each  share,  less  any  amount  in  which  he 
might  be  indebted  to  the  association.  If  a  shareholder  borrowed  money 
from  the  association,  he  was  required  to  transfer  and  deliver  his  shares 
of  stock  to  it,  to  be  held  until  they  matured  under  the  by-laws,  when 
the  debt  would  become  due,  the  stock  cancelled,  and  the  sum  due  to  the 
shareholder  upon  the  shares  applied  to  the  payment  of  the  debt. 

If  a  shareholder  who  borrowed  desired  to  pay  off  the  debt  and  redeem 
his  stock  before  the  time  that  it  matured,  he  could  do  so  by  paying  the 
debt,  and  in  addition  to  the  interest  already  paid,  pay  the  one-eighth 
part  of  the  premium  for  each  year  that  he  had  the  use  of  the  money. 

The  premium  bid  for  the  privilege  of  borrowing  was  a  disguise  for  un- 
lawful interest,  and  in  fact  was  a  sum  to  be  paid  for  the  use  of  money 
in  addition  to  the  specified  rate  of  interest;  and  if  the  rate  charged  as 
interest  and  the  premium  amounted  to  more  than  12  percent  per  annum, 
the  contract  is  usurious.  Cassidy  v.  Jackson,  68  Texas,  287;  El  Paso 
Building  and  Loan  Assn.  v.  Lane,  81  Texas,  369;  Bexar  Building  and 
Loan  Assn.  v.  Robinson,  78  Texas,  163. 

The  note  was  to  fall  due  at  the  maturity  of  the  stock.  If  there  was  no 
profit  on  the  shares,  the  payment  of  $1  per  month  for  two  hundred 
months  would  make  each  share  worth  $200,  which  would  mature  the 
stock,  and  the  note  become  payable  at  that  time.     The  by-laws  secure  to 


Digitized  by  VjOOQIC 


1894.^  Abbott  v.  Loan  Association.  475 

each  shareholder  the  right  to  withdraw  at  any  time  as  much  as  he  may 
have  paid  in  on  it;  hence  there  could  be  no  loss  to  the  stockholder,  and 
the  time  of  maturity  of  stock  and  note  could  not  be  postponed  beyond 
two  hundred  months. 

Giving  to  the  defendant  the  benefit  of  the  longest  time  for  the  matur- 
ity of  the  note,  it  would  fall  due,  as  before  stated,  at  two  hundred  months 
from  date.  The  premium  ($1160)  would  then  be  paid  in  addition  to  the 
annual  interest  which  had  been  before  paid  for  the  use  of  the  sum  of  $1440 
for  that  time.  The  premium  paid  would  be  at  the  rate  of  $5.80  per 
month  or  $69.60  per  annum,  which  added  to  the  annual  interest,  $156, 
would  make  the  sum  of  $225.60  paid  per  annum  for  the  use  of  the  aum 
borrowed;  that  is,  at  the  rate  of  about  15  per  cent,  which  being  in  excess 
of  the  lawful  rate,  would  make  the  note  void  for  the  interest,  and  all  pay- 
ments made  as  interest  should  be  credited  upon  the  principal. 

If  Abbott  had  desired  to  pay  off  the  note  before  maturity  of  the  stock, 
he  must,  in  addition  to  the  annual  interest,  have  paid  one-eighth  of  the 
premium  for  each  year  that  he  had  the  use  of  the  money.  If,  for  in- 
stance, at  the  end  of  the  first  year  he  wished  to  pay  the  note,  he  must 
pay  the  principal,  $1440,  and  for  the  use  of  it  for  that  year  also  pay  $145 
in  addition  to  $156  interest  already  paid,  making  the  sum  of  $301  paid 
for  using  $1440  during  one  year — a  fraction  more  than  20  per  cent.  Ab- 
bott could  not  discharge  this  note  at  any  time  without  paying  more  than 
12  per  cent  per  annum  for  the  use  of  the  money;  hence  it  was  unques- 
tionably usurious. 

When  this  case  was  before  this  court  at  a  former  term,  it  was  consid- 
ered alone  upon  the  last  proposition.  A  mistake  was  made  in  the  calcu- 
lation, by  which  the  annual  interest  was  omitted  from  the  estimate  of  the 
sum  paid  for  the  use  of  the  mone}',  and  thus  it  appeared  to  be  less  than 
12  per  cent  on  the  money  borrowed.  The  court  under  this  error  held 
the  contract  not  to  be  usurious,  but  the  mistake  is  evident  to  any  one 
reading  the  opinion. 

The  Court  of  Civil  Appeals  found  that  Abbott  paid  as  interest  on  this 
note  the  sum  of  $715,  and  that  in  June,  1891,  the  defendant  association 
declared  his  seven  shares  of  stock  matured,  and  fixed  a  value  on  the  same 
At  $133.50  per  share,  which  was  paid  to  other  stockholdei*s  of  the  same 
;series;  at  this  price  the  seven  shares  would  amount  to  $934.50.  The  note 
being  usurious,  Abbott  was  entitled  under  the  law  to  have  the  money 
paid  as  interest  applied  to  the  payment  of  the  principal,  and  that  the 
balance  of  the  note  be  satisfied  out  of  the  sum  due  him  on  the  stock.  Add- 
ing to  the  $715  paid  as  interest  the  sum  of  $934.50  due  for  stock,  would 
make  the  sum  of  $1649.50,  from  which  deduct  $1440,  the  principal  of  the 
note,  and  we  have  the  sum  of  $209.50  balance  due  to  Abbott  in  June, 
1891.     This  sum  he  had  a  right  to  receive,  together  with  his  six  shares 
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of  stock  of  the  fifth  series,  and  he  will  be  entitled  to  recover  interest  from 
the  1st  day  of  July,  1891,  on  the  balance  due  him,  that  date  being  the 
most  definite  time  we  can  arrive  at  fi*om  the  facts. 

For  the  error  committed  in  holding  the  note  to  be  free  from  usury,  the- 
judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals  are  re- 
versed, and  judgment  is  here  rendered  for  the  plaintiffs  in  error,  Thomas 
H.  Abbott  and  Johanna  Abbott,  that  the  injunction  heretofore  granted  in 
this  cause  be  perpetuated,  and  the  defendants,  William  Holland  and  the 
International  Building  and  Loan  Association,  be  forever  enjoined  from 
enforcing  in  any  manner  the  deed  of  trust  executed  by  the  plaintiffs  in 
error  and  described  in  the  petition.  It  is  further  ordered,  that  Thomas 
H.  Abbott  recover  of  the  defendant  the  six  shares  of  stock  in  said  asso- 
ciation held  by  it  as  security  for  the  note  mentioned  and  described 
herein,  subject  to  all  proper  charges  against  it,  if  any;  and  also,  that  said 
Thomas  H.  Abbatt  have  and  recover  of  the  said  International  Building 
and  Loan  Association  the  sum  of  $209.50,  with  interest  at  the  rate  of 
8  per  cent  per  annum  from  the  1st  day  of  July,  1891,  with  all  costs 
of  this  suit;  and  that  this  judgment  be  certified  to  the  District  Court  for 
observance. 

Beversed  and  rendered. 

Delivered  March  8,  1894. 


The  International  Buiu>iNa  and  Loan  Association 

V.  Charles  Birring. 

No.  102. 

1.  Building  and  Locui  Associations— Usury— Premiom. 

The  building  association  having  money  to  loan,  exacted  a  premium  from 
the  borrower.  The  premium  and  the  interest  stipulated  exceeded  12 
per  cent  per  annum  on  the  mouey loaned.  Held,  that  the premiumwtLa 
a  device  to  conceal  usury ;  it  was  so  much  money  to  be  paid  in  addi- 
tion to  the  specified  rate,  for  the  use  of  the  money  borrowed 480 

2.  Usury— Pa3nnent  of  Interest  on  Usurious  Contraot. 

The  law  is,  that  each  payment  made  upon  a  contract  affected  with  usury 
is  a  payment  upon  the  principal,  applied  by  the  law,  notwithstanding 
it  was  received  and  paid  as  interest 480 

on  motion  for  rehearing. 

3.  Pleading— Items  of  Defense. 

An  answer  setting  up  items  in  offset  of  the  plaintiff^s  claim  Is  only  a 
basis  of  defense  as  to  the  items  so  pleaded 48S 

4.  Premium— Privilege  of  Borrowing. 

The  privilege  of  borrowing  is  nothing  more  or  less  than  the  right  to  use 
the  mouey.    It  can  not  cover  usury  in  the  amount  paid  for  the  loan  . .  484 
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Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Sexar  County. 

The  by-laws  of  the  building  and  loan  association,  so  far  as  inyolved  in 
this  case,  are  given  in  the  case  of  Abbott  v.  Building  and  Loan  Associa- 
tion, supra.     Other  facts  are  given  in  the  opinion. 

B,  L.  Ayoock^  for  plaintiff  in  error. —  1.  The  court  erred  in  his  con- 
<slusion  that  the  contract  exacted  a  greater  rate  of  interest  than  allowed 
by  law.  Rev.  Stats.,  arts.  2972,  2974,  2978;  Tyler  on  Usury,  98;  Reese 
V.  Building  Assn.,  19  S.  W.  Rep.,  918,  and  authorities;  Building  Assn. 
V.  Abbott,  85  Texas,  220. 

2.  There  was  no  usury  in  the  first  contract;  and  if  there  was,  it  was 
purged  by  the  second  contract  Building  Assn.  v.  Abbott,  85  Texas, 
220;  Hensel  v.  Building  Assn.,  85  Texas,  215;  Building  Assn.  v.  Lane, 
81  Texas,  869. 

Upsan  A  Bergstrom^  for  defendant  in  error. —  1.  All  sums  of  money 
paid  or  agreed  to  be  paid  to  the  lender  for  the'use  of  money  loaned, 
whether  denominated  interest,  premium,  or  otherwise,  when  amounting 
to  more  than  12  per  cent  per  annum  on  the  sum  of  money  actually 
loaned,  is  usurious,  and  the  lender  under  such  contract  forfeits  all  right 
to  demand  or  collect  any  interest  on  such  contract;  and  so  long  as  any 
portion  of  the  original  principal  remains  unpaid,  and  the  lender  attempts 
to  collect  the  same,  the  premiums  paid  on  account  of  the  usurious  interest 
on  such  loan  should  be  credited  on  the  principal.  Cassidy  v.  Jackson, 
68  Texas,  287;  Building  Assn.  v.  Lane,  81  Texas,  369;  Building  Assn. 
V.  Robinson,  78  Texas,  163;  Building  Assn.  v.  Abbott,  85  Texas,  220. 

2.  All  contracts  made  as  a  supplement  to  or  arising  out  of  a  prior 
usurious  contract  are  tainted  with  usury,  unless  all  usurious  interest  has 
been  deducted  and  allowed  in  the  settlement  thereof. 

BROWN,  Associate  Justice.  — Li  September,  1884,  Charles  Biering 
became  the  owner  of  seven  shares,  third  series,  of  the  stock  of  the  defend- 
ant. International  Building  and  Loan  Association,  and  on  March  1, 1885, 
he  borrowed  from  the  association  the  sum  of  $700,  for  which  he  executed 
the  following  note: 

"  $1400.  San  Antonio,  Texas,  Mardh  1,  1885. 

**  On  or  before  the  maturity  of  the  third  series  of  the  stock  of  the  In- 
ternational Building  and  Loan  Association,  I  promise  to  pay  to  the  order 
of  the  International  Building  and  Loan  Association,  at  itd  principal  office 
in  San  Antonio,  Texas,  the  sum  of  $1400,  with  interest  at  the  rate  of  6 
per  cent  per  annum  from  the  date  hereof  until  paid;  also,  the  further  sum 
of  $14  per  month  from  this  date  until  maturity  of  the  aforesaid  series  of 
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stock,  as  proTided  for  in  the  by-laws  of  said  association,  which  by-laws 
are  made  and  to  be  taken  as  a  part  hereof." 

Biering  paid  the  interest  on  the  note  until  May  1,  1886,  amounting  to 
the  snm  of  $189,  and  paid  the  monthly  installments  on  the  stock  to  said 
date. 

On  the  26th  day  of  May,  1886,  the  parties  entered  into  a  new  arrange* 
ment,  and  Biering  executed  and  delivered  the  following  instrument: 

^^  State  of  Texas^  County  of  Bexar. — ^Whereas,  heretofore  I  borrowed 
from  the  International  Building  and  Loan  Association  a  sum  of  money 
and  executed  an  instrument  in  writing  therefor,  giving  a  lien  on  real 
property  to  secure  the  payment  of  said  money,  all  of  which  will  more 
fully  appear  by  reference  to  said  instrument,  which  is  of  record  in  said 
Bexar  County,  and  the  obligations  therein  appearing  to  be  burdensome 
to  me,  and  I  having  applied  to  the  directory  of  said  association  for  relief, 
and  the  same  being  granted,  this  instrument  witnesseth,  that  in  considera- 
tion of  the  said  association  cancelling  and  forgiving  a  portion  of  said 
debt  and  lowering  the  interest  and  premium  that  I  then  agreed  to  pay 
and  have  hei*etofore  paid,  and  the  said  association  granting  to  me  a  less 
rate  of  dues  and  interest  to  be  by  me  heretofore  paid  monthly;  this  is 
thei*efore  a  reaffirmance  of  said  recorded  instrument,  and  of  the  debt 
therein  cited,  together  with  all  the  stipulations  in  it  contained,  except  aa 
to  the  amount  of  said  debt,  which  is  hereafter  to  be  $1250  instead  of  the 
amount  in  said  instrument  mentioned,  and  that  monthly  payments  for 
dues  and  interest  are  to  be  reduced  and  are  hereafter  to  be  $12.75  per 
month.  And  I  hereby  relinquish  to  said  association  one-half  shares  of 
stock  by  me  owned,  and  the  same  are  by  my  authority  cancelled  and 
made  void.  And  this  is  to  be  a  complete  accord  and  satisfaction  between 
myself  and  said  association  of  any  and  all  claims  whatsoever  not  herein 
before  specially  provided  for. 

''  In  witness  whereof,  I  hereto  sign  my  name,  on  this  26th  day  of  May^ 
1886. 

"  Witness:  "  Charles  W.  Bierimo. 

"  William  Schultz, 

**M.   LiNDER." 

Under  this  supplemental  contract  Biering  paid  the  interest  and  the  in- 
stallments on  stock  as  therein  specified  until  about  July,  1892,  when  he 
refused  to  pay  further,  and  tendered  to  the  association  the  sum  of  $204.75 
as  balance  on  the  note  for  $700,  which  is  the  exact  difference  between  the 
principal  of  the  note  and  the  whole  amount  of  interest  paid  thereon,  he 
claiming  that  the  contract  was  for  usurious  interest  and  void  as  to  all  in- 
terest. 

Under  the  by-laws  of  the  association  any  stockholder  had  the  right  to 
withdraw  the  amount  of  money  paid  in  by  him,  with  such  interest  and 
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profits  as  the  directors  might  allow.  Biering  gave  the  notice  required  by 
law,  and  on  the  11th  day  of  Jnly,  1892,  demanded  the  surrender  value 
of  his  stock,  which  according  to  the  by-laws  he  was  entitled  to  receive  in 
thirty  days  from  that  date.  The  court  found  the  value  of  the  stock  to 
be  $646.75. 

The  trustee,  William  Holland,  advertised  the  land  embraced  in  the 
deed  of  trust  for  sale,  and  Biering  applied  for  and  was  granted  a  writ  of 
injunction  to  restrain  the  sale.  Defendant  association  answered,  setting 
up  the  making  of  the  two  contracts  and  the  execution  of  the  deed  of  trust 
by  Biering,  and  prayed  for  a  foreclosure  upon  the  property,  and  that  the 
same  be  sold  under  order  of  the  court. 

Upon  trial  the  court  gave  judgment  in  favor  of  Biering  against  both 
defendants,  perpetuating  the  injunction,  and  against  the  defendant 
International  Building  and  Loan  Association  for  the  sum  of  $448.75; 
from  which  judgment  appeal  wastaken  by  the  association,  and  the  judg- 
ment was  reversed  by  the  Court  of  Civil  Appeals  and  rendered  In  favor 
of  defendant  association  against  Biering  for  $218,  foreclosing  lien  upon 
the  lot,  perpetuating  injunction  as  to  any  indebtedness  of  appellee  to  the 
association  other  than  that  adjudged,  and  cancelling  the  stock  of  Biering. 

The  by-laws  of  the  association  provided  that  each  stockholder  should 
pay  monthly  $1  on  each  shai*e  of  stock  until  it  should  be  of  the  value  of 
$200  per  share,  when  the  stock  must  be  surrendered  and  cancelled,  at 
which  time  the  association  would  pay  to  such  stockholder  $200  for  each 
share  so  maturing. 

When  a  stockholder  borrowed  money  he  was  required  to  deliver  his 
stock  as  security,  and  to  pay  on  the  stock  regularly  until  it  matured,  at 
which  time  the  debt  became  due  and  the  stock  was  cancelled  and  the  debt 
paid. 

When  the  association  had  money  to  lend  it  was  put  up  at  the  highest 
bidder;  that  is,  bids  were  made  of  a  premium  to  be  paid  for  the  privilege 
of  borrowing  the  money,  which  premium  in  this  case  was  $700,  and  was 
added  into  the  note,  making  the  sum  to  be  paid  $1400. 

This  case  is  very  similar  to  Abbott  v.  International  Building  and  Loan 
Association,  decided  by  this  court  at  the  present  term  [ante,  page  467], 
but  not  so  identical  as  to  be  disposed  of  by  one  opinion. 

Counsel  for  defendant  in  error  do  not  deny  that  the  contract  as  origin- 
ally made  was  usurious,  but  assert  that  the  supplemental  contract  cui*ed 
this  vice  in  the  original  note.  Was  the  note,  after  the  supplemental  con- 
tract, usurious,  is  the  question  for  our  determination. 

The  note  was  to  mature  with  the  stock,  and  would  therefore  be  due 
whenever  the  stock  should  be  of  the  value  of  $200  per  share.  There 
could  under  the  by-laws  be  no  loss  on  this  stock,  so  far  as  it  affected  the 
stockholder,  because  the  association  was  bound  to  pay  to  him  upon  demand 
a  sum  equal  to  the  amount  he  had  paid  in  on  the  ^tock.    If  no  profits  ac- 
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orued,  the  payment  of  $1  per  month  for  200  months  would  make  the 
stock  worth  $200  per  share,  and  it  follows  that  the  note  must  fall  due  at 
a  date  not  later  than  200  months  from  the  1st  of  October,  1884,  the  time 
when  the  shares  were  issued.  When  the  supplemental  contract  was  made 
twenty-six  months  and  twenty-five  days  of  the  time  had  elapsed,  and 
there  remained  174  months  and  five  days  to  the  time  when  the  original 
note  would  mature. 

The  premium  was  a  device  to  conceal  usury.  It  was  so  much  money 
to  be  paid,  in  addition  to  the  specified  rate  of  interest,  for  the  use  of  the 
money  borrowed.  If  the  premium  added  to  the  interest  amounted  to 
more  than  12  per  cent  per  annum,  the  contract  was  usurious.  Cassidy 
V.  Jackson,  68  Texas,  287;  Building  Assn.  v.  Lane,  81  Texas,  369.  The 
premium  to  be  paid  at  the  end  of  200  months  was  $550.  This  was  at  the 
rate  of  $2.75  per  month  or  $38  per  annum,  which,  added  to  the  interest 
to  be  paid  at  $6.25  per  month,  $75  per  annum,  would  amount  to  the  sum 
of  $108  for  the  use  of  $700  for  one  year — a  rate  of  more  than  15  per  cent 
per  annum. 

It  is  not  necessary  for  us  to  decide  what  efi'ect  inserting  the  sum  of 
$14,  payable  monthly,  contrary  to  the  by-laws  and  unexplained,  would 
have  upon  the  question  of  usury,  as  we  hold  the  transaction  to  be  usurious 
independent  of  that  stipulation. 

If  the  stockholder  who  borrowed  money  from  the  association  should 
desire  to  pay  the  debt  and  redeem  the  stock,  he  could  do  so  by  paying 
one-eighth  of  the  premium  for  each  year  that  he  had  the  use  of  the 
money.  If  we  consider  the  supplemental  contract  under  this  provision, 
it  is  unquestionably  usurious.  To  illustrate:  Suppose  the  borrower  at 
the  end  of  five  years  concluded  to  pay  off  the  debt  and  redeem  the  stock; 
he  must  pay  the  debt  ($700),  on  which  he  would  have  paid  $375  interest, 
and  in  addition  he  must  pay  one-eighth  of  the  premium  for  the  whole  five 
years,  that  is  $343.75,  aggregating  the  sum  of  $718.75  paid  for  the  use  of 
the  money.     The  rate  per  annum  would  be  a  fraction  over  20  per  cent. 

The  Court  of  Civil  Appeals  held,  that  as  Biering  had  not  actually  paid 
interest  at  a  rate  greater  than  12  per  cent,  he  could  not  receive  credit  for 
the  sum  paid  as  interest  upon  the  usurious  contract.  The  law  is,  that 
each  payment  made  upon  a  contract  affected  with  usury  is  a  payment 
upon  the  principal,  applied  by  the  law,  notwithstanding  it  was  paid  and 
received  as  payment  of  interest.  This  is  not  a  question  of  recovering 
back  usurious  interest  paid,  but  it  is  the  application  of  the  payment  of 
such  interest  to  the  principal  of  the  debt.  The  contract  being  usurious, 
the  $189  paid  as  interest  before  the  making  of  the  supplemental  contract 
was  in  law  a  payment  upon  the  principal  of  the  debt,  and  the  supple- 
mental contract  not  having  purged  the  original  note  of  usury,  the  release 
of  that  credit  was  of  no  avail  to  the  association;  there  was  no  valid  con- 
sideration  to  support  it.     Building  Assn.  y.  Lane,  81  Texas,  369. 
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The  District  Court  gave  credit  upon  the  principal  of  the  note  for  all 
money  paid  as  interest,  and  settled  the  remainder  of  the  note  by  apply- 
ing so  much  of  the  sum  due  from  the  association  to  Biering  for  the  stock, 
the  value  of  which  he  was  entitled  to  withdraw,  and  giving  judgment  for 
plaintiff  for  the  remainder. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  the  judg- 
ment of  the  District  Court  is  affirmed. 

Judgment  of  District  Court  affirmed. 
Delivered  March  12,  1894. 

ON   MOTION   FOB   BEHEABING. 

B.  Zf.  Aycock^  on  motion  for  rehearing.  — It  is  respectfully  submitted 
that  the  court  is  in  error  in  treating  the  premium  bid  for  the  preference 
money  under  the  charter  and  by-laws  of  the  association  as  a  burden  for 
the  use  of  the  money. 

The  plaintiff  in  error  became  a  member  by  buying  these  shares  in  Sep- 
tember, 1884.  His  status  from  then  till  March,  1885,  was  as  shareholder 
with  shares  unpledged. 

He,  under  the  charter  and  by-laws  of  the  corporation,  disposed  of  his 
shares,  anticipating  their  ultimate  value  of  1200  each  when  matured; 
engaged  to  pay  the  dues  and  6  per  cent  interest  on  the  amount  of  the 
note,  exactly  double  the  amount  of  actual  cash  received,  until  they  ma- 
tured, and  was  to  receive  at  the  maturity  his  mortgage  cancelled  and  sat- 
isfied without  paying  more.  The  $700  called  premium  in  the  note  was 
never  to  be  paid.  He  as  a  shareholder  had  the  obligation  of  the  society 
that  legal  interest  was  all  that  he  was  ever  to  pay,  let  the  shares  mature 
sooner  or  later. 

In  Lyons-Thomas  Hardware  Company  v.  Perry  Stove  Manufacturing 
Company  [ante,  143],  Chief  Justice  Stayton  says:  ''The  memorandum 
of  association  termed  by  the  statute  the  '  charter '  is  required  to  state  the 
purpose  for  which  it  is  formed.  Rev.  Stats.,  art.  587.  This  requirement 
is  not  solely  that  evidence  may  be  furnished  that  the  company  is  one  in- 
tending to  pursue  a  business  for  which  the  statute  permits  incorporation, 
but  is  also  intended  for  the  protection  of  those  who  may  become  stock- 
holders or  creditors;  *  *  *  without  this  they  can  not  know  the  extent 
of  its  powers  nor  the  hazards  to  which  they  might  be  exposed.  *  *  ♦ 
The  statute  further  provides  that  private  corporations  must  have  power 
to  enter  into  any  obligation  or  contract  essential  to  the  transaction  of  its 
authorized  business.     Rev.  Stats.,  art.  575." 

The  '*  memorandum"  or  ** charter"  in  the  incorporation  of  defendant 
in  error,  set  forth  in  the  judge's  findings,  is:  '*  To  purchase  and  sell  real 
estate  in  the  city  of  San  Antonio  and  Bexar  County,  and  to  improve  the 
Vol.  LXXXVI.  Sup.— 31 
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same;  to  lend  money  on  real  estate  secarity  in  said  dty  and  county,  on 
the  stock  of  the  members  of  this  corporation,  and  principally  to  aid  and 
assist  its  members  in  acquiring,  improving,  and  holding  real  estate  in  said 
city  and  county,  and  particularly  to  aid  and  assist  its  members  in  acquir- 
ing homesteads  for  themselves  and  their  families." 

Article  6  of  the  charter  provides,  that  at  each  of  the  stated  meetings 
the  money  in  the  treasury  shall  be  loaned  in  open  meeting  at  a  rate  of  in- 
terest not  to  exceed  8  per  cent  per  annum,  and  the  stockholder  who  shall 
bid  the  highest  premium  to  be  fixed  in  the  by-laws  for  the  preference  of 
the  priority  of  loan  shall  be  entitled  to  receive  a  loan  not  to  exceed  in 
amount  the  sum  of  $200  per  share  of  stock  held  by  such  borrowing  stock- 
holder. 

Revised  Statutes,  article  575,  subdivision  6,  grants  powers  '*  to  make 
by-laws  not  .inconsistent  with  existing  laws  for  the  management  of  its 
property,  the  regulation  of  its  affairs,  and  the  transfer  of  its  stock.'' 

Subdivision  7:  *^  To  enter  into  any  obligation  or  contract  essential  to 
transaction  of  its  authorized  business." 

The  method  of  business  is  to  advance  a  member  the  present  value  of 
the  shares,  that  he  may  build  a  house  for  his  family  which  shall  not  cost 
him  more  than  ordinary  rent;  and  when  the  shares  shall  mature  to  the 
face  or  par  value  by  the  profits  of  reloaning  the  money  monthly,  com- 
pounding it  by  this  co-operative  method,  the  member  disposes  of  his  stock, 
all  of  his  fellow  members  co-operating  in  this  way,  is  not  a  burden  for 
the  use  of  the  money  actually  received;  the  burden  is  on  his  fellow  mem- 
bers whose  joint  co-operative  payments  of  lawful  interest  is  a  collateral 
source  from  which  the  money  comes  to  liquidate  the  premium.  This  is 
not  a  partnership,  but  a  co-operative  undertaking  to  jointly  acquire 
homes.  £ach  series  of  stockholdei-s  is  independent.  Why  should  not  the 
owners  of  a  series  of  stock  compete  with  each  other  for  the  priority  of 
taking  the  fii*st  money  coming  into  the  treasury  ?  It  is  a  regulation 
amongst  themselves,  and  a  method  of  operation  **'  essential  to  the  transac- 
tion of  its  authorized  business."  To  take  away  this  right  is  to  annul  the 
charter  indirectly,  without  allegation  or  proof.  There  was  no  pleading 
attacking  the  charter  in  the  particular  above  explained.  No  notice  has 
ever  been  served  on  us  to  meet  an  issue  that  the  provision  of  the  charter 
autliorizing  competitive  bidding  for  privileges  **  is  a  disguise"  to  evade 
the  usury  law.  We  should  have  been  apprised  of  this  charge,  and  had  a 
day  in  court.  A  mere  surmise  that  the  premium  bid  for  priority  of  right 
to  the  loan  is  insufllcient  to  establish  usury.  This  method  of  selecting 
its  borrowers  was  authorized  by  its  charter,  and  if  plaintiff  in  error  relied 
on  that  to  establish  usury — it  being  on  its  face  valid  and  authorized  by 
statute — it  should  have  been  attacked  by  pleadings  as  the  vice  in  the 
contract. 
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BROWN,  Associate  Justice. — The  International  Building  and  Loan 
Association  asks  for  a  rehearing  in  this  cause  for  several  reasons,  which 
we  will  briefly  examine. 

First.  It  is  claimed  that  the  court  below  entered  judgment  against  it 
for  more  than  plaintiff  claimed  in  his  petition.  Biering  alleged  in  his  pe- 
tition, among  other  things,  that  he  had  paid  on  his  seven  shares  of  stock 
a  given  amount,  and  had  given  the  notice  of  withdrawal  required  by  the 
by-laws;  that  the  directors  of  the  defendant  had  failed  to  ascertain  the 
withdrawal  value  of  his  stock  to  which  he  was  entitled,  and  that  under 
the  by-laws  he  was  in  any  event  entitled  to  the  full  amount  he  had  paid, 
for  which  he  prayed  judgment,  and  for  general  relief. 

Defendant  answered,  setting  up  its  by-laws,  from  which  the  right  of 
plaintiff  to  withdraw  and  the  terms  upon  which  such  withdrawal  could  be 
made  appeared.  In  a  trial  amendment  defendant  set  up  that  it  had  un- 
der the  by-laws  ascertained  the  value  of  the  series  of  stock  in  which 
plaintiff  owned  the  seven  shares  to  be  $99.50  per  share;  that  plaintiff  was 
owner  of  six  and  one-half  shares  of  that  series,  and  asked  that  in  case 
plaintiff  was  entitled  to  recover,  the  ascertained  value  of  his  stock  be 
credited  upon  the  debt  due  to  defendant,  which  was  alleged  to  be  $1260. 
It  also  alleged,  that  after  deducting  the  value  of  the  stock,  defendant  was 
entitled  to  judgment  for  $613.  To  subtract  the  amount  claimed  as  bal- 
ance on  the  debt  from  the  amount  of  the  debt  gives  the  admitted  value 
of  the  stock  at  $647.  The  court  found  the  value  to  be  $646.75.  The 
defendant  having  pleaded  the  act  of  the  directors  in  declaring  the  value, 
and  the  maturity  of  the  stock  and  its  ascertained  value,  the  court  rightly 
entered  judgment  upon  the  answer.    Bourks  v.  Vanderlip,  22  Texas,  221. 

It  is  likewise  claimed  that  the  defendant  association  was  entitled  to  a 
credit  for  the  installments  which  plaintiff  failed  to  pay  upon  the  stock. 
Nowhere  in  the  answer  does  it  appeal*  that  any  unpaid  installments  upon 
stock  were  claimed  against  plaintiff.  On  the  contrary,  the  several  items 
are  specifically  stated,  and  do  not  include  such  claim;  besides,  the  court 
found  that  plaintiff  had  paid  all  the  installments  accruing  before  the  time 
that  the  stock  was  declared  matured.  By  the  terms  of  the  by-laws,  when 
the  stock  was  matured  it  was  to  be  cancelled,  and  plaintiff  was  entitled  to 
the  value  of  the  stock,  less  any  indebtedness  due  from  the  shareholder  to 
the  association.  Certainly  after  plaintiff  was  entitled  to  withdraw  the 
money  and  the  stock  was  cancelled,  he  could  not  be  required  to  pay 
upon  it. 

Second.  It  is  urged  that  the  premium  embraced  in  the  note  was  not  to 
be  paid  for  the  use  of  the  money  loaned,  but  that  the  ^*  method  of  busi- 
ness is  to  advance  a  member  the  present  value  of  the  shares,  that  he  may 
build  a  house  for  his  family,  which  shall  not  cost  him  more  than  the  or- 
dinary rent."  The  same  contention  was  made  in  Jackson  v.  Cassidy,  68 
Texas,  283.     Chief  Justice  Willie,  for  the  court,  so  clearly  exposed  the 
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fallacy  of  the  proposition  that  it  is  only  necessary  to  quote  from  that 
opinion  to  show  its  want  of  plausibility.  The  court  said:  "In  the  or- 
dinary affairs  of  life  money  advanced  upon  securities  with  the  under- 
standing that  both  the  principal  and  interest  may  be  collected  by  realizing 
upon  the  securities,  is  considered  a  loan.  A  debt  is  created;  otherwise 
the  party  advancing  the  money  has  no  right  to  recover  principal  together 
with  interest  on  the  amount  advanced.  Having  the  full  effect  of  a  loan, 
it  must  be  so  considered  with  reference  to  our  usury  laws,  otherwise  the 
features  of  the  transaction  which  give  it  a  different  appearance  would 
furiiish  a  device  by  which  these  laws  might  be  evaded  altogether." 

In  Mitchell  v.  Napier,  22  Texas,  120,  the  court  said,  with  reference  to 
the  evasion  of  the  usury  law:  "It  is  quite  immaterial  in  what  manner 
or  form,  or  under  what  pretense  it  is  cloaked,  if  the  intention  was  to  re* 
serve  a  greater  rate  of  interest  than  the  law  allows  for  the  use  of  money, 
it  will  vitiate  the  contract  with  the  taint  of  usury." 

It  needs  no  argument  to  apply  these  principles  to  the  facts  of  this  case. 
It  is  not  claimed  that  the  $700  was  not  loaned  to  Biering,  which  he  was 
to  repay  with  interest  This  transaction  was  nothing  but  a  loan,  by  which 
a  price  was  to  be  paid  in  addition  to  the  interest  expressed  for  the  use  of 
the  money. 

Biering  derived  no  advantage  from  the  transaction  except  the  use  of 
the  money  borrowed,  and  he  agreed  to  pay  in  addition  to  that  sum  and 
interest  the  sum  of  $560.  What  was  the  $560  to  be  paid  for  ?  It  is 
urged  that  the  premium  was  paid  for  the  privilege  of  borrowing.  The 
privilege  of  borrowing  is  nothing  more  nor  less  than  the  right  to  use  the 
money.  The  highest  bidder  at  an  auction  sale  has  the  privilege  to  own 
the  property  sold,  but  the  consideration  of  the  price  paid  is  the  owner- 
ship of  property.  It  is  quite  too  clear  for  argument  that  the  plan  adopted 
was  but  a  device  by  which  it  was  attempted  to  secure  for  the  use  of  money 
loaned  a  price  greater  than  that  allowed  by  law,  and  no  disguise  will  be 
sufficient  to  hide  this  purpose  from  the  investigation  of  courts  under  the 
plain  rules  established  for  their  government. 

Counsel  ask  the  question,  "  Why  should  n^t  the  owners  of  a  series  of 
stock  compete  with  each  other  for  the  priority  of  taking  the  first  money 
coming  into  the  treasury?"  The  answer  is,  that  when  it  assumes  the 
form  of  a  cloak  for  usury,  it  is  forbidden  by  law.  The  motive  of  the 
lender  and  the  purposes  of  the  borrower  are  not  matters  for  consideration 
by  courts. 

Third.  It  is  claimed  that  the  pleadings  were  not  sufficient  to  justify  the 
court  in  holding  that  the  agreement  to  release  the  credit  to  which  Biering 
was  entitled  on  account  of  usurious  interest  paid  was  void.  Plaintiff,  in 
his  supplemental  petition,  charged  that  the  supplemental  contract  was 
usurious,  and  therefore  that  it  could  not  have  the  effect  to  cure  the  vice 
of  the  first.     Defendant  set  up  the  supplemental  contract,  which  upon  its 
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face  showed  that  it  was  tainted  with  usury,  and  under  the  decision  in 
BuUding  Association  v.  Lane,  81  Texas,  369,  it  could  have  no  effect  on 
the  transaction.  What  appeared  from  defendant's  pleading  need  not  be 
alleged  by  the  plaintiff. 

Fourth.  Objection  is  made  to  that  part  of  the  opinion  of  this  court 
which  refers  to  the  ai*ticle  of  the  by-laws  allowing  a  borrower  to  redeem 
his  stock  by  paying  the  money  borrowed  and  one-eighth  part  of  the  pre- 
mium for  each  year  that  he  had  the  use  of  the  money.  An  examination 
of  the  opinion  will  show  that  it  does  not  rest  upon  that  proposition,  but 
merely  states  that  if  that  rule  is  to  govern  the  contract  is  usurious. 

The  motion  for  rehearing  is  overruled. 

Delivered  April  9,  1894. 


Adams  <k  Wickes  v.  The  San  Angelo  Water  Works  Company. 

No.  106. 

1.  Constitutional  Law— Title  of  Act. 

The  title  to  an  act  approved  March  28, 1893,  is  *^An  act  to  amend  an  act 
to  regulate  the  condemnation  of  property  in  cities  and  towns,  for  the 
purpose  of  opening,  widening,  or  changing  public  streets,  or  avenues, 
or  alleys,  or  for  water  mains  or  sewers.^^  In  the  act  provision  was 
made  for  condemnation  of  grounds  for  "reservoirs  or  standpipes/' 
Held^  that  these  subjects  were  not  expressed  in  the  title,  and  were  not 
covered  by  the  term  ''  water  mains,'^  and  that  the  act  gave  no  power 
to  condemn  for  reservoirs  or  standpipes 486 

2.  Same— Amendingr  Act. 

The  title  to  the  amending  act  should  be  construed  not  only  as  pointing 
out  the  law  It  was  intended  to  amend,  but  as  stating  the  subject  of  the 
amendatory  act  in  the  same  terms  which  were  employed  ^in  the  title  to 
the  act  amended , 488 

Certified  Questions  from  Court  of  Civil  Appeals  for  Third  District, 
in  an  appeal  from  Tom  Green  County, 

Joseph  Spence^  Jr,y  and  Cochran  Jb  Hdlj  for  appellants. 

GAINES,  Associate  Justice.  —  The  Court  of  Civil  Appeals  submits, 
with  an  accompanying  statement,  the  following  questions  for  our  deter- 
mination: 

'*  1.  Appellants  contend  that  the  act  of  the  Legislature  approved  April 
8,  1889,  amending  the  Act  of  March  20,  1883,  authorizing  condemnation 
proceedings  by  cities  and  towns  (Laws  1889,  page  3),  is  unconstitutional, 
because  it  authorizes  condemnation  of  property  for  other  purposes  than 
those  designated  in  the  caption  of  the  bill. 
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'^2.  If  the  act  be  valid,  it  is  contended  by  appellants  that  it  does  not 
authorize  any  person  or  corporation,  other  than  a  municipal  corporation, 
to  have  property  condemned  for  the  purpose  of  constructing  water  mains. 
In  other  words,  the  contention  is,  that  as  the  statute  confers  upon  private 
corporations  chartered  for  the  purpose  of  constructing  water  works  or 
furnishing  water  for  any  town  or  city,  the  same  authority  conferred  upon 
the  town  or  city  to  condemn  property  for  the  purpose  of  constructing 
reservoirs  and  standpipes,  and  omits  water  mains,  no  authority  exists  for 
a  private  corporation  to  condemn  property  for  the  latter  purpose." 

The  first  section  of  the  act  in  question  grants  to  any  incorporated  city 
or  town  the  power  to  condemn  property  "  for  the  construction  of  water 
mains,  supply  reservoirs,  or  standpipes,  for  water  works,"  as  well  as  for 
certain  other  purposes;  and  provides  that  *'  any  company  or  corporation 
chartered  under  the  laws  of  the  State  for  the  purpose  of  constructing  water 
works  or  furnishing  water  supply  for  any  town  or  city,  shall  have  the 
same  right  to  condemn  property  necessary  for  the  construction  of  supply 
reservoirs  or  standpipes  for  water  works,  when  deemed  necessary  to  pre- 
serve the  public  health,  that  is  given  towns  and  cities  under  this  act." 
The  title  of  the  act  is  as  follows:  ^^An  act  to  amend  an  act  to  regulate 
the  condemnation  of  property  in  cities  and  towns,  for  the  purpose  of 
opening,  widening,  or  changing  public  streets  or  avenues  or  alleys,  or  for 
water  mains  or  sewers,  approved  March  28,  1883."  The  language  which 
follows  the  word  *^  amend"  in  this  title  is  a  literal  repetition  of  the  title 
of  the  amended  act. 

The  provision  of  our  Constitution  which  bears  upon  the  question  is  as 
follows:  "  No  bill  (except  general  appropriation  bills,  which  may  em- 
brace  the  various  subjects  and  accounts  for  and  on  account  of  which 
moneys  are  appropriated)  shall  contain  more  than  one  subject,  which 
shall  be  expressed  in  its  title.  But  if  any  subject  shall  be  embraced  in 
an  act  which  shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so  expressed."  Const.  1876, 
art.  3,  sec.  35.  Each  of  our  former  Constitutions  contained  a  similar 
provision,  which  reads  as  follows:  "  Every  law  enacted  by  the  Legisla- 
ture shall  embrace  but  one  object,  and  that  shall  be  expressed  in  the  title." 
The  purpose  of  the  change  from  the  use  of  the  word  '*  object "  to  that  of 
^< subject"  is  not  manifest;  nor  is  it  quite  clear  that  the  amendment 
changes  the  meaning  of  the  original  provision  in  any  important  particu- 
lar. But  a  comparison  of  the  two  sections  is  not  necessary  to  the  deter- 
mination of  the  present  question;  and  whether  the  one  was  intended  to 
be  more  or  less  restrictive  than  the  other,  is  an  inquiry  which  we  need 
not  enter  upon  at  this  time. 

The  matter  of  condemning  property  for  reservoirs  is  not  named  in  the 
title  to  the  act,  nor  is  it,  as  we  think,  expressed  by  the  mention  of  '*  water 
mains."    The  former  term  is  not  comprehended  within  the  latter.    They 
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are  in  no  respect  synonymous;  and  the  things  they  represent,  though  in- 
timately connected  in  their  actual  use,  are  distinctly  different.  Their 
relation  to  each  other  and  their  connection  in  ordinary  use— the  necessity 
of  one  to  the  other  which  may  exist  under  certain  circumstances — may 
evince  the  intention  of  the  Legislature  to  make  the  law  applicable  to  both. 
But  it  is  not  with  a  question  of  intention  we  deal.  The  inquiry  is  not 
what  the  Legislature  intended  to  embrace  in  the  title,  but  what,  by  the 
terms  employed,  it  did  in  fact  embrace. 

The  purpose  of  the  constitutional  requirement  is  to  give  notice  through 
the  title  of  the  bill,  not  only  to  members  of  the  Legislature,  but  to  the 
•citizens  at  large,  of  the  subject  matter  of  the  projected  law,  and  thereby 
to  prevent  the  surreptitious  passage  of  a  law  upon  one  subject  under  the 
guise  of  a  title  which  expresses  another.  Giddings  v.  San  Antonio,  47 
Texas,  553;  Cool,  on  Const  Lim.,  1 72.  If  the  subject  as  expressed  in  the 
title  had  been  to  authorize  the  condemnation  of  property  for  water  works, 
it  would  have  embraced  every  subject  embodied  in  the  act  in  relation  to 
that  matter.  But  the  maxim  that  the  mention  of  one  thing  is  the  exclusion 
of  another,  is  not  only  a  legal  but  a  logical  rule;  and  it  applies  with  pe- 
culiar force  to  the  question  of  notice.  The  expression  of  a  purpose  to 
confer  authority  by  an  act  of  the  Legislature  to  give  the  power  to  con- 
demn property  for  water  mains,  not  only  fails  to  give  notice  of  the  pur- 
pose to  confer  such  power  in  reference  to  reservoirs,  but  is  calculated,  on 
the  contrary,  to  lead  to  the  belief  that  the  latter  purpose  is  not  intended. 

The  case  of  Merriwether  v.  Price,  11  Indiana,  199,  is  very  nearly  in 
point  upon  the  question  submitted.  A  statute  of  the  Indiana  Legislature, 
entitled  *'An  act  concerning  promissory  notes  and  bills  of  exchange," 
made  provision  not  only  concerning  such  notes  and  bills,  but  also  in  re- 
lation to  '*  other  written  instruments."  So  much  of  the  act  as  related  to 
other  written  instruments  was  held  void.  It  is  noteworthy,  that  with  the 
exception  of  the  words  embraced  in  parentheses,  section  35  of  article  3  of 
our  Constitution  is  an  exact  copy  of  the  provision  of  the  Indiana  Consti- 
tution which  was  construed  in  that  case.  The  decision  was  rendered  in 
1858,  and  it  is  evident  that  the  section  of  our  Constitution  under  consid- 
eration was  either  borrowed  from  that  of  Indiana,  or  that  they  have  a 
common  origin. 

We  have  not  been  furnished  with  a  brief  for  appellees;  but  it  has  oc- 
curred to  us  that  it  may  be  contended  on  their  behalf  that  so  much  of  the 
title  of  the  statute  under  consideration  as  repeats  the  caption  of  the  origi- 
nal act  was  intended  merely  to  describe  it,  and  not  to  express  the  purpose 
of  the  amended  law.  It  may  be  contended,  in  other  words,  that  the  title 
in  question  should  be  treated  as  if  it  had  merely  expressed  the  purpose  to 
-amend  the  law  of  March  28,  1883. 

But  it  may  be  doubted,  in  the  first  place,  whether  under  the  require- 
cnent  of  the  Constitution  such  a  title  would  have  been  suflScient  to  em- 
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brace  a  subject  not  mentioned  in  the  former  law;  and  in  the  second,  we 
think  that  the  title  of  the  latter  act  should  be  construed  not  only  as  point- 
ing out  the  law  it  was  intended  to  amend,  but  to  state  the  subject  of  the 
amendatory  act  in  the  same  terms  which  were  employed  in  the  title  of  the 
act  amended.  This  construction  accords  best  with  the  spirit  of  the  pro- 
vision of  the  Constitution.  The  other  construction,  we  think,  would 
allow  the  Legislature  to  do  by  indirection  what  it  was  prohibited  from 
doing  directly,  and  enable  it  to  incorporate  in  an  amendatory  statute  a 
subject  matter  which  was  not  expressed  either  in  that  or  in  the  statute 
which  was  amended. 

We  are  therefore  of  opinion,  that  the  statute  under  consideration  is 
void  in  so  far  as  it  attempts  to  authorize  the  condemnation  of  property 
for  reservoirs  and  standpipes.  The  second  question  is  propounded  only 
on  condition  that  we  hold  the  act  valid  in  all  respects,  and  therefore  we 
do  not  pass  upon  it. 

Delivered  March  12,  1894. 


86    510 


O.  p.  Halset  et  al.  v.  Albxikb  Jones  et  al. 
No.  106. 

1.  Probate  Court  can  not  Adjudffe  Property  to  Administrator 

at  its  Appraisement. 
At  its  March  Term,  1840,  the  Probate  Court  of  Harris  County,  by  order^ 
at  instance  of  administrator  to  whom  the  estate  was  Indebted,  adjudged 
a  land  certificate  belonging  to  the  estate  to  the  administrator  at  its  ap- 
praised  value.  The  certificate  was  subsequently  located  and  patent 
issued  to  the  heirs.  The  heirs  sued  for  the  land  in  1892.  Held,  that 
the  order  of  the  Probate  Court  attempting  to  vest  title  in  the  certifi- 
cate in  the  administrator  was  illegal  and  void 481 

2.  Equities  of  Purchaser  of  Void  Title. 

The  administrator  having  a  valid  claim  against  the  estate  at  the  time  of 
his  attempted  acquisition,  which  claim  was  a  charge  upon  the  certifi- 
cate, the  heirs  are  not  entitled  to  recover  the  land  without  first  paying 
the  purchase  money  (appraised  value)  and  interest  to  the  date  of  re- 
covery    491 

Error  to  Court  of  Civil  Appeals  for  First  District,  in  an  appeal  from 
Harris  County. 

r.  Z>.  Oobba^  for  plaintiffs  in  error.  —  1.  The  court  erred  in  rendering 
judgment  for  plaintiffs  for  the  land,  because  the  evidence  showed  that 
the  headright  certificate  of  John  R.  Parker,  deceased,  for  1280  acres  of 
land,  was  by  the  Probate  Court  of  Harris  County,  at  its  March  Term,  1840, 
adjudged  to  John  W.  Moore,  the  said  court  being  at  the  time  a  court  of 
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competent  jurisdiction,  and  with  full  and  complete  power  to  pronounce  the 
Judgment  passing  the  title  to  such  property  to  said  John  W.  Moore,  and 
thereafter  the  heirs  of  said  James  R.  Parker,  deceased,  had  no  further  title 
m  or  turther  interest  in  and  to  said  headright  certificate,  nor  to  the  land 
located  by  virtue  thereof.  The  record  shows  that  John  W.  Moore  was 
appointed  tutor  to  the  minor  children  and  heirs  of  James  R.  Parker,  de- 
ceased. It  also  showed  that  John  W.  Moore,  as  administrator  of  the 
estate  of  James  R.  Parker,  filed  his  final  acccount,  showing  the  amount 
of  debts  owing  by  said  estate,  and  showing  that  said  estate  was  indebted 
to  him  as  administrator  of  said  estate,  and  showing,  among  other  assets 
of  said  estate,  a  headright  certificate  for  1280  acres  of  land.  It  also 
showed  the  amount  of  money  which  came  to  his  hand  as  administrator. 
It  also  showed  that  the  Probate  Court  adjudged  a  headright  certificate  to 
John  W.  Moore,  the  administrator,  as  follows: 

''  March  Term,  April  4,  1840.  The  administrator  appeared  personally 
in  court  and  submitted  his  final  account.  After  full  investigation  of  the 
account,  it  was  ordered,  adjudged,  and  decreed,  that  the  headright  of 
decedent  be  taken  by  the  administrator  at  the  appraised  valuation,  it  be- 
ing more  than  such  claims  are  now  selling  for,  and  the  same  is  hereby 
decreed  to  him  by  a  full  and  bona  fide  title,  together  with  all  the  rights, 
privileges,  etc. ,  and  that  the  value  be  credited  to  the  estate.  The  ac- 
count as  rendered  was  passed  by  the  court,  they  being  satisfied  by  the 
vouchers  that  the  debts  were  just;  and  it  was  further  ordered,  that  the 
amount  of  A.  Swing's  claim  be  allowed  in  full,  and  that  the  administrator 
pay  the  claim  of  Dobey  &  McKaskell  in  proportion  to  the  amount  paid  on 
all  the  claims.  The  clerk  is  instructed  to  make  out  and  insert  in  this  ac- 
count all  costs  of  court;  thereupon  the  succession  being  closed  upon  pay- 
ment of  all  costs.  Estate  closed."  Sayles'  Early  Laws,  arts.  212,  736,  sec* 
22;  Id.,  art.  1912,  sec.  68;  Pasch.  Dig.,  art.  1328;  Say les' Civ.  Stats.,  art. 
2083,  and  notes;  Erskine  v.  De  la  Baum,  8  Texas,  406;  Baker  v.  Coe,  20 
Texas,  480;  Byars  v.  Thompson,  80  Texas,  468;  Rutherford  v.  Stamper, 
60  Texas,  447;  Fisher  v.  Wood,  65  Texas,  199;  1  Freem.  on  Judg.,  4 
ed.,  176  (sec.  116),  210-250;  Alexander  v.  Maverick,  18  Texas,  180; 
Stevens  v.  Adair,  82  Texas,  214;  Simpson  v.  Chapman,  45  Texas,  666; 
Barker  v.  Swinson,  66  Texas,  407;  Lynch  v.  Baxter,  4  Texas,  445;  Law- 
ler  V.  White,  27  Texas,  250;  Davis  v.  Wells,  37  Texas,  606;  Fitch  v. 
Boyer,  51  Texas,  343,  344;  Pelham  v.  Murray,  64  Texas,  477;  Murchi- 
son  V.  White,  54  Texas,  78;  Guilford  v.  Love,  49  Texas,  719;  Kleinecke 
V.  Woodward,  42  Texas,  315;  Schoul.  on  Exrs.  and  Admrs.,  sec.  528; 
Grignon's  Lessees  v.  Star,  2  How.,  319;  Comstock  v.  Crawford,  3  Wall., 
396;  Florintine  v.  Barton,  2  Wall.,  216;  Freem.  on  Judg.,  sees.  132,  134; 
Robinson  v.  Fair,  128  U.  S.,  53;  Pennoyer  v.  Neff,  95  U.  S.,  727;  Rasp- 
berry V.  Pulliam,  78  Ala.,  193;  Storer  v.  Lane,  20  S.  W.  Rep.,  852. 

2.   The  court  erred  in  not  requiring  plaintiffs  to  pay  or  tender  to  de- 
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fendants  the  sum  of  $80,  amount  paid  by  John  W.  Moore  for  the  land 
certificate,  with  lawful  interest  from  the  4th  day  of  April,  1840,  the  date 
of  said  judgment,  before  plaintiffs  could  recover  the  land,  if  in  law 
plaintiffs  were  entitled  to  recover  the  land.  The  proof  showed  that  the 
estate  of  James  R.  Parker,  deceased,  was  indebted  to  John  W.  MoiMre, 
the  administrator,  in  the  sum  of  $700,  besides  interest.  It  shows  that 
the  land  certificate  was  appraised  by  the  order  of  the  court  at  $80.  It 
showed  that  after  full  investigation  of  the  account,  it  was  ordered,  ad- 
judged, and  decreed  that  the  headright  of  decedent  be  taken  by  the  ad- 
ministrator at  its  appraised  value.  Williams  v.  Wilson,  76  Texas,  69; 
Price  V.  Knights  of  Honor,  68  Texas,  362. 

Oliver  &  Oliver ^  for  defendants  in  error. — 1.  The  court  had  no  juris- 
diction to  render  the  particular  decree  of  April  4,  1840,  by  virtue  of 
which  appellants  claim  the  land  certificate  and  the  land  located  under  it. 
Said  decree  shows  on  its  face  that  it  is  absolutely  null  and  void,  and  did 
not  pass  the  title  to  said  certificate  to  John  W.  Moore.  1  Sayles'  Early 
Laws,  art.  736,  sec.  22;  Hall  v.  Hall,  11  Texas,  526;  Withers  v.  Patter- 
son, 27  Texas,  491;  Murchison  V.  White,  54  Texas,  82;  Marks  v.  Hill, 
46  Texas,  345;  Horan  v.  Wahrenberger,  9  Texas,  319;  Ball  v.  Collins, 
5  S.  W.  Rep.,  622;  1  Black  on  Judg.,  sees.  278,  171;  Rorer  on  Jnd. 
Sales,  203,  204,  207;  2  Am.  Law  of  Adm.,  692,  et  seq. ;  Henderson  v.  Bea- 
ton,  1  Posey's  U.  C,  31;  Williams  v.  Ck)nger,  49  Texas,  582;  Murphy  v. 
Welder,  58  Texas,  241;  Moss  v.  Berry,  53  Texas,  632;  Satter white  v.  Ros- 
ser,  61  Texas,  172;  Forbes  v.  Halsey,  26  N.  Y.,  53-65;  Tewelliger  v. 
Brown,  44  N.  Y.,  237-241;  Hoffman  v.  Harrington,  28  Mich.,  90. 

2.  The  administration  on  the  estate  of  James  R.  Parker  having  been 
closed  on  April  4,  1840,  and  said  decree  being  null  and  void  which  at- 
tempted to  give  John  W.  Moore  said  land  certificate  at  its  appraised  value 
of  $80,  the  estate  of  James  R.  Parker  owed  to  John  W.  Moore  in  1840 
the  $80,  precisely  as  if  said  sum  had  never  been  credited  to  said  estate  by 
said  void  order  of  the  court,  and  the  same  is  now  l;Mrred  by  the  statutes 
of  limitation  and  by  laches,  and  is  a  stale  demand. 

GAINES,  Associate  Justice. — The  defendants  in  error  brought  this 
suit  to  recover  of  plaintiffs  in  error  a  tract  of  land  patented  to  *'  the  heirs 
of  James  R.  Parker."  It  was  admitted  in  the  trial  court  that  they  were 
such  heirs.  The  defendants  below  claimed  under  one  J.  W.  Moore,  de- 
ceased,  and  it  was  also  admitted  that  they  were  the  heirs  of  the  wife  of 
Moore,  and  that  she  was  the  sole  devisee  under  his  will. 

It  was  proved  that  Moore  was  the  administrator  of  the  estate  of  James 
R.  Parker,  deceased,  and  that  at  the  March  Term,  1840,  of  the  County 
Court  of  Harris  County  he  filed  his  final  report,  showing  that  the  estate 
was  indebted  to  him,  that  it  was  insolvent,  and  that  among  the  effects  of 
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the  estate  was  a  headright  certificate  for  1280  acres  of  land,  which  he 
prays  that  he  be  allowed  to  take  at  a  value  to  be  assessed.  Upon  the 
hearing  on  the  4th  day  of  April,  1840,  the  court  approved  the  account, 
and  decreed  that  the  certificate  be  taken  by  the  administrator  at  its  ap- 
praised value.  The  account  shows  that  the  certificate  was  appraised  at 
$80. 

The  defendants,  in  their  answer,  prayed  Judgment  for  the  land,  and  in 
the  event  that  it  could  not  be  awarded  them,  that  the  plaintiffs  be  required 
to  pay  to  them,  or  into  court  for  their  benefit,  the  amount  for  which  the 
certificate  was  taken  under  the  attempted  transfer  by  the  decree  of  the 
County  Court. 

We  concur  with  the  Court  of  Civil  Appeals  in  holding  that  the  decree 
of  the  court,  in  so  far  as  it  purported  to  invest  the  administrator  with 
title  to  the  certificate,  was  void,  and  deem  it  unnecessary  to  add  anything 
to  what  they  have  said  upon  that  question.  But  in  their  conclusion  that 
the  plaintiffs  could  recover  without  paying  to  the  defendants  the  amount 
nt  whicli  the  value  of  the  certificate  w^  assessed  in  the  transaction,  we 
do  not  concur. 

In  Northcraft  v.  Oliver,  74  Texas,  162,  in  speaking  of  a  void  sale,  Mr. 
Justice  Henry  says:  ^^  But  if  the  property  so  purchased  was  at  the  time 
of  the  purchase  charged  or  encumbered  with  the  debt  for  which  it  was 
^d,  then  independently  of  the  legal  proceedings  under  which  it  was 
«old,  we  think  the  rule,  that  the  purchase  money  must  be  returned  before 
the  property  can  be  recovered  back  by  the  owner  or  his  heirs,  does  ap- 
ply." This  is  a  very  clear  statement  of  the  rule,  and  announces  the 
«ame  principle  which  was  applied  in  French  v.  Grenet,  57  Texas,  278. 
-See,  also,  Morton  v.  Wellborn,  21  Texas,  772;  Howard  v.  North,  5  Texas, 
290;  Bailey  v.  White,  18  Texas,  114;  Johnson  v.  Caldwell,  38  Texas,  218; 
Walker  v.  Lawler,  45  Texas,  532;  McDonough  v.  Cross,  40  Texas,  251; 
Hemdon  v.  Rice,  21  Texas,  455. 

In  this  case  the  order  of  the  court  recognized  the  claims  of  the  admin- 
istrator as  subsisting  debts  against  the  estate;  and  they  were  charges 
upon  the  property  in  the  hands  of  the  administrator.  The  defendants  are 
therefore  entitled  to  be  reimbursed  for  the  amount  which  was  credited 
upon  the  claims  in  the  transaction,  before  the  plaintiffs  can  recover  the 
land.   They  are  also  entitled  to  interest.    Mayes  v.  Blanton,  67  Texas,  245. 

The  judgment  will  therefore  be  reformed  so  as  to  allow  the  plaintiffs  in 
the  court  below  to  recover  the  land,  conditioned,  however,  upon  their 
paying  to  the  defendants  within  six  months  from  this  date  the  sum  of 
$80,  with  interest  thereon  from  the  4th  of  April,  1840.  The  plaintiffs  in 
«rror  will  recover  the  costs  of  the  appeal  and  of  the  writ  of  error. 

Reformed  and  afflrfned* 
Delivered  March  19,  1893. 
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Leon  <fe  H.  Blum  et  al.  v.  W.  H,  Jokes  et  al. 
No.  107. 

1.  Testimony  Relevant— Fraudulent  Combination. 

In  suit  by  purchasers  from  an  insolvent  debtor  against  a  sheriff  for 
seizing  the  property  so  conveyed,  it  was  in  issue  that  there  had  been 
a  fraudulent  combination  between  the  plaintiffs  and  the  debtor.  Held, 
competent  to  show  the  confidential  business  relations  between  them . .  494- 

2.  Circumstances  in  Taking  Depositions. 

A  party  to  the  suit  testified  by  depositions.  Held,  competent  on  cross- 
interrogatories  to  show  the  manner  is  which  the  answers  had  been 
prepared  and  taken  down,  and  as  to  the  persons  present  at  the  time  of 
taking  the  depositions 49t^ 

8.  Officer  Taking  Depositions  Bmploye  of  Party  Testifsrinff. 
It  seems  that  a  deposition  taken  by  an  employe  of  the  witness  testifying 
in  his  own  behalf,  on  motion,  should  be  suppressed.  But  if  such  dep- 
osition is  not  suppressed,  the  party  offering  it  is  entitled  to  have  it 
read  without  the  discredit  which  may  attach  to  it  in  the  minds  of  the 
jury  by  proof  of  the  fact  that<the  officer,  by  reason  of  his  relations  to 
the  parties,  was  not  legally  authorized  to  take  it 49^ 

4.  Incompetent  Evidence  as  to  Value. 

A  sale  by  an  insolvent  debtor  to  a  creditor  being  attacked  on  the  ground 
that  the  value  of  the  goods  was  greater  than  the  price  allowed  and 
paid :  Held,  that  the  valuation  made  by  the  debtor  in  obtaining  insur- 
ance on  the  stock  prior  to  the  sale  was  not  competent  against  the  pur- 
chasing creditor,  it  not  appearing  that  the  insurance  had  any  connec- 
tion with  the  alleged  fraudulent  combination  which  resulted  in  the 
sale  of  the  goods 49& 

6.  Reading  Law  Books  to  Jury. 

As  a  general  rule  it  is  a  matter  of  discretion  with  the  trial  Judge  to  per- 
mit or  to  refuse  to  permit  counsel  to  read  from  books  of  law  during 
the  argument.  But  where  the  matter  read  is  calculated  to  have  the 
effect  of  evidence,  the  rule  does  not  apply,  and  the  reading  should  not 
be  permitted 497 

Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Val  Verde  County. 

Denman  &  Franklin^  for  plaintiffs  in  error,  cited:  Lang  v.  Daugherty, 
74  Texas,  226;  Freiberg  v.  Freiberg,  74  Texas,  122;  Lewy  v.  Fiscbl,  6^ 
Texas,  311;  Ellis  v.  Valentine,  65  Texas,  532;  Harness  Co.  v.  Schoel- 
kopf,  71  Texas,  418;  Oppenheimer  v.  Halff,  68  Texas,  409;  Smith  v. 
Whitfield,  67  Texas,  124;  Elser  v.  Graber,  69  Texas,  222;  La  Belle  v. 
Tidball,  69  Texas,  161;  Sweeney  v.  Conley,  71  Texas,  543;  Tillman  v. 
Hiller,  14  S.  W.  Rep.,  700;  Johnson  v.  Robinson,  68  Texas,  399;  Green- 
leve.  Block  <fe  Co.  v.  Blum,  59  Texas,  124;  The  State  v.  Hope,  14  S.  W- 
Rep.,  985. 
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H,  C,  Carter^  for  defendants  in  error. — 1.  Objections  to  evidence  based 
on  irrelevancy  are  not  favored  in  cases  of  this  character,  especially  when 
the  witness  is  one  of  the  parties  committing  the  fraud,  and  is  delivering 
his  evidence  at  *'  long  range."  1  Thomp.  on  Trials,  sees.  416,  447,  474; 
Wait,  on  Fraud.  Con.,  2  ed.,  sec.  281;  Wright  v.  Linn.  16  Texas,  35; 
Day  V.  Stone,  59  Texas,  614;  Evansich  v.  Railway,  61  Texas,  24. 

2.  It  is  the  common  practice  and  the  law  to  allow  a  party  on  cross- 
examination  of  witness  giving  evidence  by  deposition,  to  ascertain  the 
surroundings  at  the  time  evidence  was  given,  the  means  of  obtaining  a 
certain  and  correct  knowledge  of  the  facts  about  which  he  testifies,  and 
the  manner  in  which  he  uses  those  means.  If  the  manner  in  which  Mr. 
Blum's  evidence  was  given  was  proper,  and  could  bear  the  light,  as  ap- 
pellants contend,  I  can  not  conceive  how  a  turning  on  of  the  light  could 
possibly  prejudice  their  case.  1  Sayles'  Civ.  Stats.,  aii;.  2229;  Evansich 
V.  Railway,  61  Texas,  24;  1  Thomp.  on  Trials,  sec.  474;  McEntire  v. 
Henderson,  1  Pa.,  402;  Casmalt  v.  Post,  8  Watts,  406;  Weeks  on  Dep- 
ositions,  sees.  311-313,  283-286;  5  Am.  and  Eng.  Encycl.  of  Law,  587, 
and  note  1. 

3.  One  of  the  issues  was  the  value  of  the  goods  Friedlander  attempted 
to  convey  to  appellant,  and  surely  it  was  competent  for  appellees  to  at- 
tempt to  establish  that  value  by  the  fraudulent  grantor.  Greenleve  v. 
Blum,  59  Texas,  124;  Smith  v.  Whitfield,  67  Texas,  124;  La  Belle  v.  Tid- 
ball,  69  Texas,  161. 

4.  This  court  has  repeatedly  held  that  the  reading  of  law  to  jury  by 
counsel,  as  part  of  argument,  is  within  the  discretion  of  the  trial  judge. 
Wade  v.  De  Witt,  20  Texas,  898;  Railway  v.  Wills,  2  Willson's  C.  C,  sec. 
796;  Britton  v.  Thrash,  1  W.  <fe  W.  C.  C,  sec.  1239;  Gilberson  v.  Miller, 
5  Ric.  Rep.,  699. 

5.  The  evidence  is  teeming  with  circumstances  that  show  fraud  as  a 
matter  of  fact,  and  legal  fraud  is  amply  established  by  direct  testimony. 
Wells  v.  Bamett,  7  Texas,  584;  Brown  v.  Griffin,  71  Texas,  654;  Brasher 
V.  Jamison,  75  Texas,  189;  Greenleve  v.  Blum,  59  Texas,  124;  Wait  on 
Fraud.  Con.,  2  ed.,  sees.  241,  242;  Bergman  v.  Railway,  15  S.  W.  Rep., 
992,  995;  8  Am.  and  Eng.  Encycl.  of  Law,  783,  and  note  3;  McKibbin  v. 
Martin,  64  Pa.  St.,  352;  Hurlburd  v.  Bogardus,  10  Cal.,  518;  Burch  v. 
Smith,  15  Texas,  219;  Hancock  v.  Horan,  15  Texas,  508. 

GAINES,  Associate  Justice. — ^This  suit  was  brought  by  the  plaintiffs 
in  error  against  the  defendant  in  error,  Jones,  as  sheriff,  and  other  de- 
fendants as  sureties  on  his  official  bond,  to  recover  the  value  of  certain 
goods  seized  by  the  officer  under  certain  writs  of  attachment.  The 
plaintiffs  in  the  writs  bad  given  the  sheriff  a  bond  of  indemnity,  and 
therefore  made  themselves  parties  defendant.    There  was  a  verdict  and 
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judgment  for  the  defendants;  and  the  judgment  having  been  appealed 
from,  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  plaintiffs  alleged  their  property  in  the  goods,  and  that  they  were 
taken  under  writs  of  attachment  issued  against  the  effects  of  one  Fried* 
lander. 

The  defendants  in  their  answer  justified  the  taking  by  virtue  of  the 
process,  and  alleged  that  the  plaintiffs  claimed  the  property  under  a  trans- 
fer from  Friedlander,  the  defendant  therein,  and  that  the  transfer  was 
fraudulent  and  void  as  to  Friedlander's  creditors.  It  was  averred  in  the 
answer,  in  substance,  that  the  transfer  was  effected  in  pursuance  of  & 
fraudulent  combination  between  the  plaintiffs  and  Friedlander,  in  which 
it  was  agreed  that  Friedlander  should  purchase  upon  a  credit  to  the  ex- 
tent  of  his  ability  goods  of  merchants  throughout  the  country,  and  should 
dispose  of  them  to  plaintiffs  in  satisfaction  of  an  alleged  indebtedness. 
In  the  second  place,  it  was  alleged,  in  effect,  that  Friedlander  was  not  in- 
debted to  plaintiffs,  and  that  the  sale  was  pretended,  and  was  without 
consideration;  and  in  the  third,  that  if  the  indebtedness  from  Friedlander 
to  plaintiffs  which  was  purported  to  be  extinguished  by  the  sale,  and  debts 
to  others  which  the  plaintiffs  assumed  to  pay  in  the  transaction,  were  real, 
that  the  value  of  the  goods  was  gi^eatly  in  excess  of  their  amount,  and 
that  therefore  the  transfer  was  fraudulent 

In  disposing  of  the  questions  presented  in  this  court,  we  deem  it  proper 
to  refrain  as  far  as  possible  from  commenting  upon  the  weight  of  the  testi- 
mony. There  were  circumstances  adduced  in  evidence  which  tended  to 
show  that  the  sale  of  the  goods  was  the  result  of  a  fraudulent  combina- 
tion between  the  plaintiffs  and  Friedlander,  as  alleged  in  the  answer;  and 
there  was  a  conflict  in  the  testimony  upon  the  question,  whether  the  value 
of  the  goods,  at  the  time  of  the  transfer,  exceeded  the  credit  given  by 
the  plaintiffs  upon  their  own  claim  and  of  the  indebtedness  which  they 
assumed  to  pay. 

The  court,  in  connection  with  other  charges,  instructed  the  jury,  in 
effect,  that  if  Friedlander  was  justly  indebted  to  plaintiffs  as  claimed  by 
them,  and  to  the  others  whose  claims  they  agreed  to  pay,  and  that  if  the 
goods  received  from  Friedlander  by  the  plaintiffs  was  not  more  than  was 
reasonably  sufficient  to  pay  the  amount  of  their  own  claim  which  was  satis- 
fied in  the  transaction,  and  of  the  assumed  debts,  and  if  the  sale  was  bona 
fide,  they  should  find  for  the  plaintiffs;  but  that  if  Friedlander  was  not 
indebted  to  plaintiffs,  or  if  the  value  of  the  goods  was  more  than  was 
reasonably  sufficient  to  pay  the  amounts  which  they  were  transferred  to 
pay,  they  should  find  for  defendants. 

We  think  the  testimony  which  is  complained  of  in  the  second  assign- 
ment of  error  was  correctly  admitted.  There  was  an  issue  of  a  fraudu- 
lent confederation  between  Friedlander  and  the  plaintiff^,  and  it  was 
proper  to  show  confidential  business  relations  between  the  parties. 
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We  are  also  of  opinion  that  it  was  not  error  to  admit  the  answers  of 
the  witness  Blum  to  the  cross-interrogatories  propounded  to  him  on  be- 
half of  the  defendants^  as  to  the  manner  in  which  his  answers  had  been 
prepared  and  taken  down,  and  as  to  the  persons  present  at  the  time  of 
taking  his  deposition. 

On  the  other  hand,  we  think  that  the  testimony  to  the  efifect  that  the 
notary  who  took  the  deposition  of  Sylvan  Blum,  who  was  one  of  the 
plaintiffs,  was  an  employe  of  the  plaintiffs,  should  have  been  excluded. 
A  deposition  taken  by  an  oflScer  not  legally  competent  for  any  reason  to- 
perform  that  duty,  ought  to  be  suppressed  upon  a  written  motion  season- 
ably filed.  But  if  not  suppressed,  the  party  offering  it  is  entitled  to  have 
it  read,  without  the  discredit  which  may  attach  to  it  in  the  minds  of  the 
jury  by  proof  of  the  fact  that  the  officer,  by  reason  of  his  relation  to  the 
parties,  was  not  legally  authorized  to  take  it.  Such  proof  is  calculated 
to  prejudice  the  testimony  with  the  jury;  though,  as  we  think,  it  is  not 
legally  competent  to  affect  the  credibility  of  the  witness.  The  validity 
of  the  deposition  is  a  question  for  the  court  alone,  and  if  held  valid,  it 
should  be  given  to  the  jury,  unimpeached  upon  the  ground  that  it  was 
not  lawfully  taken. 

The  bill  of  exceptions  shows  that  a  motion  to  suppress  the  deposition 
upon  the  ground  that  the  notary  was  in  the  employment  of  the  plaintiffs 
had  been  made  in  limine,  and  had  been  overruled  by  the  court.  The 
defendants  did  not  assign  error  upon  the  court's  ruling;  nor,  in  fact, 
does  it  appear  that  any  exception  was  taken  to  the  court's  action  in  that 
particular.  The  question,  therefore,  is  not  presented  for  our  determina- 
tion. 

But  in  view  of  another  tibial,  we  deem  it  proper  to  say  that  in  our  opin- 
ion the  motion  to  suppress  should  have  been  sustained.  Our  statutes  do 
not  prescribe  any  qualifications  for  commissioners  to  take  depositions* 
further  than  to  restrict  the  authority  to  certain  designated  officers.  But 
the  duties  of  the  officers  in  taking  down  the  answers  of  the  witness  in- 
volve in  some  degree  the  exercise  of  judgment  and  discretion,  and  it 
must  be  held  on  general  principles  that  they  should  stand  impartial  as  be- 
tween the  parties.  Floyd  v.  Rice,  28  Texas,  341.  Without  attempting 
to  define  with  precision  the  nature  of  the  business  relation  between  a 
party  and  an  officer  which  should  work  a  disqualification  of  the  latter,  we 
think  that  the  fact  that  the  officer  is  an  employe  in  a  mercantile  establish- 
ment belonging  to  one  of  the  parties  ought  to  render  him  incompetent 
to  take  a  deposition  on  behalf  of  his  employer,  and  especially  the  deposi- 
tion of  the  employer  himself. 

If  the  deposition  in  question  had  been  suppressed,  the  plaintiffs  would 
have  been  entitled  to  retake  it;  and  hence  it  can  not  be  said  that  the  ac- 
tion of  the  court  in  admitting  improper  testimony  to  impeach  it  did  not 
prejudice  the  plaintiffs. 
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We  are  of  the  opinion,  that  the  court  also  eri'ed  in  admitting  the  tes- 
timony of  Freidlander  in  reference  to  his  statement  of  the  value  of  the 
goods  made  to  the  agent  of  an  insurance  company;  and  also  in  admitting 
the  written  statement  of  their  value  made  in  the  application  for  insur- 
ance. He  was  put  upon  the  stand  by  the  defendants,  and  was  their  own 
witness;  and  it  was  therefore  not  competent  for  the  purpose  of  impeach- 
ing him.  Neither  the  oral  nor  the  written  declaration  were  in  derogation 
of  the  witness'  truth,  and  neither  was  admissible  against  his  vendors  on 
that  ground.  The  statements  were  admissible,  if  at  all,  as  the  declara- 
tions of  a  coconspirator. 

The  law  upon  this  subject  is  thus  laid  down  by  a  text  writer  of  reputed 
authority:  "Another  well  known  example  of  evidence  admissible  as  part 
of  the  res  gestae  is  supplied  in  the  instance  of  prosecutions  which  involve 
a  charge  of  criminal  conspiracy.  It  is  an  established  rule,  that  when 
several  persons  are  proved  to  have  combined  together  for  the  same  ille- 
gal purpose,  any  act  done  by  one  of  the  party  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  common  object,  is  in  contem- 
plation of  the  law  the  act  of  the  whole  party;  it  follows,  therefore,  that 
any  writings  or  verbal  expressions,  being  acts  in  themselves  or  accom- 
panying or  explaining  other  acts,  and  so  being  part  of  the  res  gestse,  and 
which  are  brought  home  to  one  conspirator,  are  evidence  against  the  other 
conspirators,  provided  it  sufficiently  appear  that  they  were  used  in  fur- 
therance of  a  common  design."     1  Phil,  on  Ev.,  5  Am.  ed.,  168. 

Prof.  Greenleaf,  with  his  usual  clearness,  states  the  rule  as  follows: 
^*  The  connection  of  the  individuals  in  the  unlawful  enterprise  being  thus 
shown,  every  act  and  declaration  of  each  member  of  the  confederacy,  in 
pursuance  of  the  original  concerted  plan,  and  with  reference  to  the  com- 
mon object,  is  in  contemplation  of  law  the  act  and  declaration  of  them 
All,  and  is  therefore  original  evidence  against  each  of  them."  1  GreenL 
on  Ev.,  sec.  111. 

If  the  alleged  conspiracy  had  involved  a  charge  of  fraudulent  insur- 
ance^— such,  for  example,  as  that  the  plaintiffs  and  Friedlander  had  agreed 
to  insure  the  property  and  to  cause  its  destruction  by  fire,  and  to  trans- 
fer the  proceeds  of  the  policies  to  the  plaintiffs — ^and  if  the  conspiracy 
had  been  prima  facie  established,  it  may  be  that  the  evidence  would  have 
been  proper.  But  the  combination  alleged  in  the  petition  was  that  Fried- 
lander  and  the  plaintiffs  had  agreed  that  the  former  should  buy  the  goodfl 
upon  a  credit,  not  intending  to  pay  for  them,  and  should  transfer  them 
to  the  plaintiffs,  ostensibly  in  satisfaction  of  an  indebtedness  in  part  at 
least  fictitious.  It  is  neither  alleged  nor  does  it  appear  in  evidence  that 
the  insurance  of  the  property  was  any  part  of  this  conspiracy. 

To  insure  his  stock  is  the  act  of  a  prudent  merchant,  and  is  the  ordi- 
nary course  of  business.     The  insurance  of  the  goods  in  the  present  case 
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is  not  therefore  a  circumstance  which  either  throws  light  or  casts  suspicion 
upon  the  main  transaction;  and  while  not  inconsistent  with  the  defend- 
ants' theory  of  the  case,  it  does  not  appear,  either  in  itself  or  by  any  evi- 
dence aliunde,  to  have  been  an  act  done  in  furtherance  of  the  alleged  con- 
certed design. 

An  act  done  or  a  declaration  made  by  one  conspirator  not  in  pursuance 
of  the  common  object  is  not  evidence  against  his  coconspirator.  The 
State  V.  Sims,  4  Strob.  (S.  C),  266.  The  evidence  so  improperly  admitted 
tended  to  show  that  the  goods  were  worth  largely  more  than  the  amount 
at  which  their  value  was  assessed  in  the  sale  to  the  plant  tiffs,  and  may 
have  induced  the  jury  to  find  a  verdict  for  the  defendant  on  that  ground, 
although  they  may  have  deemed  the  evidence  insufficient  to  establish  any 
other  fraud  whatever. 

As  a  general  rule,  it  is  settled  by  decisions  in  this  State,  that  it  is  a 
matter  of  discretion  with  the  trial  judge  to  permit  or  to  refuse  to  permit 
counsel  to  read  from  books  of  law  to  the  jury  during  the  argument. 
Wade  v.  De  Witt,  20  Texas,  398;  Smith  v.  The  State,  21  Texas  Cr.  App., 
307,  and  cases  cited.  But  when  the  matter  which  counsel  proposes  to 
read  is  calculated  to  have  the  effect  of  evidence,  the  rule  does  not  apply, 
and  the  reading  should  not  be  permitted.  Railway  v.  Wesch,  85  Texas, 
593.  The  extract  which  was  read  in  this  case  was  not  such  as  to  take  it 
out  of  the  general  rule,  and  we  are  of  opinion,  therefore,  that  the  court's 
action  in  permitting  it  to  be  read  was  not  error. 

The  ruling  of  the  Court  of  Civil  Appeals  upon  the  other  assignments 
of  error  we  think  correct,  and  deem  it  unnecessary  to  add  anything  to 
what  they  have  said  in  their  opinion. 

For  the  errors  pointed  out,  the  judgments  of  the  District  Coui*t  and  of 
tiiie  Court  of  Civil  Appeals  are  reversed  and  the  cause  remanded. 

Beversed  and  remcmdecL 
Delivered  March  19,  1894. 
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Ed.  Sebastian  v.  Andrew  Chenet.  —   ^^ 

No.  110. 

1.  Malioious  Proseoution— Faots  Negativing  Oriminal  Intent. 
A  tenant  having  a  money  claim  against  his  landlord,  sold  cotton  grown 
ui>on  the  land,  in  which  the  landlord  had  one-fourth  interest;  the  pro- 
ceeds of  the  sale  the  tenant  held  in  satisfaction  of  the  claim.  This  was 
not  a  crime,  and  the  facts  may  be  shown  in  an  action  for  malicious 
prosecution  by  the  tenant  against  the  landlord,  who  had  caused  the 
tenant^ 8  arrest  upon  a  charge  of  theft  of  the  cotton;  explanatory  of 
the  act  of  the  tenant  in  appropriating  the  proceeds  of  the  sale  of  the 

cotton,  and  to  show  malice  on  part  of  the  landlord •  ••  499 

Vol.  LXXXVI.  Sup.— 32 
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2.  Same^Usingr  Oriminal  Prooess  to  CoUeot  a  Debt. 

See  facts  in  which  it  was  proper  to  charge  the  jury  that  '*  no  one  can  in- 
voke the  criminal  law  to  merely  have  decided  any  civil  question  affect- 
ing the  indebtedness  due  from  one  citizen  to  another,  or  any  other 
civil  right;  and  if  you  And  from  the  evidence  that  S.  knew  that  C.  did 
not  steal  or  embezzle  his  cotton,  but  his  object  in  instigating  the  crim- 
inal prosecution  ♦  ♦  ♦  was  to  obtain  the  pajrment  to  him  by  C.  of 
his  part  of  the  rent  cotton,  then  the  defendant  (S.)  is  liable  to  the 
plaintiff  (C.)  in  damages." 50O 

8.  Advice  of  Oounty  or  District  Attorney. 

When  honestly  sought,  and  a  fair  statement  is  made  to  the  official  prose- 
cutor, his  advice  upon  such  statement  is  a  defense  against  an  action 
for  malicious  prosecution  grounded  on  the  advice  so  given 60€ 

Error  to  Court  of  Ciyil  Appeals  for  Fifth  District,  in  an  appeal  from* 
Grayson  County. 

Charles  Cremhaw  and  J.  W.  Finley^  for  plaintiff  in  error.  —  1.  The 
seventh  paragraph  of  the  cliarge  [see  opinion]  was  on  the  weight  of  evi- 
dence, gave  undue  prominence  to  the  theory  that  the  prosecutions  were 
instituted  to  collect  money,  and  so  pi'esented  that  theory  that  the  jury 
may  have  believed  that  defendant  would  be  liable  if  he  knew  the  facts,, 
and  those  facts  did  not  constitute  theft  or  embezzlement,  though  he  may 
have  acted  upon  an  honest  reasonable  belief,  and  upon  the  advice  of  the 
count}'  attorney  and  of  other  counsel  learned  in  the  law.  It  made  de- 
fendant pass  upon  the  legal  effect  of  the  facts,  and  took  away  his  defense 
of  probable  cause.  Goodbar,  White  <fe  Co.  v.  Bank,  78  Texas,  470;  Pas- 
ture Co.  V.  Preston  &  Smith,  65  Texas,  452;  Wood  v.  Chambers,  20  Texas, 
252;  Gray  v.  Burk,  19  Texas,  232;  Railway  v.  Anderson,  79  Texas,  435; 
Railway  v.  Wilson,  60  Texas,  142;  2  Willson's  C.  C,  sees.  693,  694,  and 
authorities;  Holt  v.  Follett,  65  Texas,  554;  Gabel  v.  Weisensee,  49  Texas, 
131;  Griffin  v.  Chubb,  7  Texas,  603;  Decatur  v.  Paulding,  14  Pet.,  607; 
Jacobs,  Bernbeim  <fe  Co.  v.  Crum,  62  Texas,  407;  Railway  v.  James,  73^ 
Texas,  22;  Hurlbut  v.  Boaz,  23  S.  W.  Rep.,  446. 

2.  Defendant  acted  upon  the  advice  of  the  county  attorney  and  his 
assistant,  both  learned  in  the  law,  given  upon  a  full  and  fair  statement 
of  the  facts,  and  he  is  not  liable.  Towns,  on  Sland.  and  Libel,  sees.  425, 
418,  and  note  2;  Potter  v.  Scale,  8  Cal.,  220;  4  Wait's  Act.  and  Def., 
338,  339,  342,  346,  354,  355;  2  Greenl.  on  Ev.,  459;  Cool,  on  Torts,  183; 
14  Am.  and  Eng.  Encycl.  of  Law,  53-57,  and  notes;  3  Suth.  on  Dam., 
708;  Griffin  v.  Chubb,  7  Texas,  603;  Ramsey  v.  Arrott,  64  Texas,  320; 
Shannon  v.  Jones,  76  Texas,  148;  Jones  v.  Jones,  71  Cal.,  92;  Dennis  v. 
Ryan,  65  N.  Y.,  385;  Plath  v.  Braunsdorff,  40  Wis.,  112;  Smith  v.  Aus- 
tin, 49  Mich.,  286;  Yocum  v.  Patty,  1  B.  Mon.,  358;  Thompson  v.  Lum- 
ley,  50  How.  Pr.,  105;  Richardson  v.  Virtue,  47  Thomp.  (N.  Y),  441; 
Hahn  v.  Scmidt,  64  Cal.,  284;  Ganea  v.  Railway,  51  Cal.,  140. 
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BROWN,  Associate  Justice. — Cheney  sued  Sebastian  in  the  District 
Court  of  Grayson  County  to  recover  damages  for  malicious  prosecutions 
of  plaintiff,  alleged  to  have  been  caused  and  maintained  by  defendant 
with  malice  and  without  probable  cause. 

Defendant  answered,  alleging,  that  the  plaintiff  had  rented  land  from 
him  under  a  contract  that  he,  plaintiff,  would  cultivate  and  gather  the 
crop  upon  the  land  and  deliver  to  defendant  one-fourth  of  the  cotton 
raised  thereon;  that  plaintiff  had  sold  about  $96  worth  of  the  cotton,  had 
appropriated  the  defendant's  interest  (one-fourth  part)  to  his  own  use, 
without  the  consent  of  the  defendant,  and  had  fled  the  country;  that  de- 
fendant made  a  fair  statement  of  the  facts  to  the  county  attorney  of  Gray- 
son County,  who  prepared  aflSdavits  for  defendant  to  swear  to,  and  in  his 
official  capacity  the  said  county  attorney  instituted  the  prosecutions  com- 
plained of. 

Plaintiff  filed  a  supplemental  petition,  in  which,  among  other  things, 
he  allied,  that  defendant  was  indebted  to  him  in  a  sum  much  greater 
than  the  interest  of  defendant  in  the  cotton  sold;  that  he  had  tried  to  se- 
cure a  settlement  with  defendant;  had  failed,  and  kept  the  money  for 
the  cotton  to  pay  himself  in  part  what  the  defendant  owed  him;  that  de- 
fendant knew  that  he  was  retaining  it  for  that  purpose,  and  did  not  object. 

Defendant  excepted  to  the  supplemental  petition  in  so  far  as  it  set  up 
the  indebtedness  of  defendant  to  plaintiff,  because  it  was  irrelevant  to  the 
issues  in  the  case.  The  court  overruled  the  exceptipns,  which  ruling  was 
sustained  by  the  Court  of  Civil  Appeals. 

The  facts  alleged  show  that  plaintiff  had  a  three-fourths  interest  in  the 
cotton,  and  the  right  to  sell  it.  It  is  not  a  case  in  which  a  creditor  seized 
the  property  of  his  debtor  without  process,  selling  it  to  pay  his  debt,  but 
plaintiff  having  the  lawful  possession  of  the  fund,  and  claiming  an  in- 
debtedness against  the  defendant,  retained  it  in  satisfaction  of  a  claim 
honestly  made.  Where  money  is  retained  under  such  circumstances  it  is 
not  a  crime.     Ross  <fe  Co.  v.  Tunis,  35  III.,  487. 

It  was  admissible  to  prove  the  facts  alleged  for  the  purpose  of  explain- 
ing the  acts  of  plaintiff,  and  also  to  show  the  knowledge  of  defendant,  as 
evidence  of  malice  on  his  part.  The  court  did  not  err  in  overruling  the 
defendant's  exceptions  to  the  third  supplemental  petition. 

Plaintiff  in  error  complains  of  the  seventh  clause  of  the  charge  given  by 
the  court,  which  is  as  follows:  "In  this  State  no  one  can  invoke  the 
criminal  law  to  merely  have  decided  any  civil  question  affecting  the  in- 
debtedness due  from  one  citizen  to  another,  or  other  civil  right;  and  if 
you  find  from  the  evidence  that  Sebastian  knew  that  Cheney  did  not  steal 
or  embezzle  his  cotton,  but  his  object  in  instigating  the  criminal  prosecu- 
tion or  prosecutions,  if  you  find  that  he  did  instigate  such  prosecutions, 
was  to  obtain  the  payment  to  him  by  Cheney  of  his,  the  defendant's, 
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part  of  the  rent  cotton,  then  the  defendant  is  liable  to  the  plaintiff  in 
damages." 

It  is  objected  that  this  charge  is  upon  the  weight  of  the  evidence.  We 
think  that  the  charge  announces  a  correct  propostion  of  law.  Gabel  v. 
Weisensee,  49  Texas,  131;  Holt  v.  FoUett,  65  Texas,  554.  The  charge 
guards  the  interests  of  the  defendant  by  requiring  that  it  should  appear 
that  the  defendant  knew  that  plaintiff  was  not  guilty  as  he  charged  before 
he  could  be  held  liable  in  damages,  which  was  more  favorable  to  defend- 
ant than  the  law  justified.  If  there  was  no  probable  cause  for  the  prose- 
cution, and  defendant  instituted  it  to  collect  his  demand,  he  would  be 
liable.  The  charge  of  the  court  as  a  whole  is  a  fair  presentation  of  the 
law  upon  the  issues  submitted  by  it. 

The  Court  of  Civil  Appeals  filed  conclusions  of  fact,  which  are  as  fol- 
lows: 

"At  the  time  appellee  took  the  cotton  he  claimed  that  appellant  was 
indebted  to  him  in  a  sum  greater  than  the  value  of  one-fourth  of  the  cot- 
ton.    This  liability  was  denied  by  appellant. 

'*  In  a  few  days  after  the  cotton  was  taken,  appellant  went  to  the 
county  attorney  at  Sherman,  and  was  by  him  referred  to  his  assistant, 
Mr.  Wood.  Appellant  related  the  facts  to  Mr.  Wood,  except  as  to  the 
claim  of  indebtedness  made  by  appellee  against  him.  R.  R.  Hazlewood, 
an  attorney,  came  into  the  ofl3ce  while  they  were  talking  over  the  matter, 
and  Mr.  Wood  stated  the  case  to  him,  and  asked  what  he  thought  of 
it.  Hazlewood  turned  to  the  statute  upon  embezzlement,  and  told  him 
if  that  law  did  not  cover  the  case  there  was  no  law  that  did.  Mr.  Wood 
then  prepared  a  complaint  against  the  appellee  for  embezzlement  of  cot- 
ton over  the  value  of  $20,  and  appellant  signed  and  swore  to  it  before  a 
justice  of  the  peace.  Upon  the  complaint  a  warrant  was  issued,  and  un- 
der it  appellee  was  arrested  in  Bell  County,  brought  to  Grayson  County, 
was  kept  in  jail  about  six  days,  and  was  carried  before  the  justice  of  the 
peace,  appellant  appearing  as  prosecuting  witness,  and  was  discharged 
without  trial,  the  case  being  dismissed  at  the  suggestion  of  Mr.  Wood." 

Upon  appellee  being  discharged  from  the  first  complaint,  appellant 
made  complaint  against  him  for  the  theft  of  the  cotton,  under  the  advice 
of  Mr.  Wood,  upon  which  he  was  arrested,  had  an  immediate  hearing, 
and  was  discharged  by  the  court,  appellant  testifying  against  him. 

The  court  further  finds,  in  substance,  that  in  the  month  of  March, 
1889,  the  county  attorney  suggested  to  Sebastian  to  go  before  the  grand 
jury,  which  he  failed  to  do;  whereupon  the  county  attorney  had  him 
subpoenaed,  and  the  grand  jury  indicted  Cheney  for  theft  of  the  cotton. 
When  before  the  grand  jury  Sebastian  said  that  he  thought  the  matter 
was  ended  before  the  justice  of  the  peace;  that  he  had  tried  twice  before 
the  justice  of  the  peace,  and  failed  to  get  his  money,  and  he  wanted  noth- 
ing more  to  do  with  it.     Cheney  was  arrested  under  the  indictment,  but 
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the  county  attorney  dismissed  the  case  for  want  of  evidence  to  support 
the  charge. 

Plaintiff  in  error  insists  that  a  new  trial  should  have  been  granted  him, 
because  there  was  no  evidence  to  show  want  of  probable  cause;  in  fact, 
that  the  undisputed  evidence  shows  that  he  had  advised  the  county  attor- 
ney of  the  facts,  who  acted  in  his  oflScial  character  in  preferring  the 
charges.  The  Court  of  Civil  Appeals  overruled  this  assignment  of  errors, 
not  because  the  plaintiff  in  error  failed  to  disclose  the  facts,  but  upon  the 
broad  proposition  that  the  action  and  advice  of  the  county  attorney  did 
not  constitute  a  defense.  The  finding  of  the  Coupt  of  Civil  Appeals  does 
not  include  the  important  fact  that  Sebastian  knew  of  plaintiff* s  claim 
that  he  was  holding  the  money  in  settlement  of  a  claim  against  him  at  the 
time  he  made  the  complaint. 

The  sufficiency  of  facts  found  by  the  Court  of  Civil  Appeals  to  support 
the  verdict  is  a  question  of  law,  upon  which  this  court  will  revise  the 
judgment  of  that  court. 

The  decisions  of  this  court  have  settled  the  doctrine,  that  '^  the  advice 
of  an  attorney,  upon  a  full  and  fair  statement  of  all  the  facts,  will  not 
justify  a  prosecution;  it  is  not  a  complete  defense;  it  is  a  fact  to  be  con- 
sidered by  the  jury,  and  they  may  still  find  malice  and  a  want  of  prob- 
able cause,  notwithstanding  such  advice.  Ramsey  v.  Arrott,  64  Texas, 
324;  Glasgow  v.  Owen,  69  Texas,  170;  Shannon  v.  Jones,  76  Texas,  76. 

After  citing  and  quoting  from  the  above  cases,  the  Court  of  Civil  Ap- 
peals say:  '^  But  counsel  for  appellant  urge  that  in  the  cases  cited  the 
lawyers  consulted  were  private  counsel  and  not  official  prosecuting  oflS- 
cers,  and  that  where  the  regularly  constituted  prosecuting  officers  are  con- 
sulted, their  advice  should  be  held  a  complete  defense.  Prosecuting  offi- 
cers in  this  country  do  not  stand  on  a  higher  plane  of  learning  and  ability 
than  their  brethren  of  the  profession  who  do  not  hold  office,  nor  are  they 
held  in  higher  esteem  for  honor  and  integrity  of  purpose.  If  this  be 
true,  and  it  can  not  be  doubted,  there  is  no  good  reason  why  the  advice 
of  a  county  or  district  attorney  should  be  treated  as  a  more  effective 
shield  than  that  of  the  private  lawyer,  who  is  also  an  officer  of  the  court, 
and  entitled  to  its  confidence  and  respect.  Where  the  prosecution  is  in- 
stituted by  the  prosecuting  officer,  and  the  party  required  to  make  the 
complaint  and  testify  in  the  case,  he  does  not  incur  liability  for  malicious 
prosecution,  as  he  does  where  he  voluntarily  procui'es  such  prosecution 
to  be  instituted  and  carried  on." 

The  Code  of  Criminal  Procedure  prescribes  the  duties  of  district  and 
county  attorneys  as  follows: 

*' Article  35.  Upon  complaint  being  made  before  a  district  or  county 
attorney  that  an  offense  has  been  committed  in  his  district  or  county,  he 
shall  reduce  the  complaint  to  writing,  and  cause  the  same  to  be  signed 
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and  sworn  to  by  the  complainant,  and  it  shall  be  duly  attested  by  said  at- 
torney," etc. 

"Article  36.  If  the  offense  be  a  misdemeanor,  the  attorney  shall  forth- 
with prepare  an  information  and  file  the  same,  together  with  the  com- 
plaint, in  the  court  having  jurisdiction  of  the  offense.  If  the  offense 
charged  be  a  felony,  he  shall  forthwith  file  the  complaint  with  a  magis- 
trate of  the  county,  and  cause  the  necessary  process  to  be  issued  for  the 
arrest  of  the  accused." 

The  law  as  above  quoted  authorizes  the  making  of  complaint  before  a 
county  or  district  attorney;  that  is,  any  pei*son  knowing  of  an  offense 
against  the  law  is  authorized  to  state  the  facts  to  such  officer,  whose  duty 
it  is  to  determine  whether  or  not  an  offense  against  the  law  has  been  com- 
mitted, and  what  character  of  offense  the  facts  disclose.  It  is  made  his 
duty  to  reduce  the  complaint  to  writing,  cause  it  to  be  sworn  to,  and  to 
prosecute  the  case  in  the  proper  court.  The  county  attorney  must  be  a 
duly  licensed  lawyer;  he  stands  accredited  by  the  State  as  competent  to 
judge  of  the  "complaint*'  when  made.  The  question  invoked  in  this 
case  is,  If  a  citizen  in  good  faith,  fairly  and  honestly  communicate  to  the 
county  attorney  all  of  the  facts  known  to  him  concerning  the  charge  of 
which  he  makes  complaint,  shall  he  be  held  responsible  in  damages  at  the 
suit  of  the  accused,  if  the  attorney,  the  officer  of  the  State,  make  a  mis- 
take in  determining  as  to  whether  or  not  there  is  probable  cause  for  the 
prosecution  ?  If  the  lawyer  of  the  State  makes  a  mistake,  is  the  citizen 
to  be  held  to  answer  for  it  ? 

We  have  carefully  examined  the  authorities  upon  this  question,  and 
find  quite  a  conflict  as  to  the  effect  that  advice  of  private  counsel  shall 
have  in  defense  of  such  actions.  Some  States  hold  with  ours,  and  others 
hold  that  advice  of  any  lawyer  of  good  standing,  whether  State's  counsel 
or  not,  when  honestly  sought  and  a  fair  statement  of  the  facts  is  made, 
shall  be  an  absolute  defense.  We  have  found  no  case  where  it  is  held 
that  a  citizen,  who  in  good  faith  makes  a  fair  statement  of  the  facts  as 
known  to  him  to  the  prosecuting  officer,  will  be  held  responsible  in  dam- 
ages for  the  prosecution  inaugurated  by  such  officer.  The  contrary  doc- 
trine is  well  established  by  courts  of  eminent  ability.  Smith  v.  Austin, 
45  Mich.,  289;  Huntington  v.  Gault,  45  N.  W.  Rep.,  970;  Anderson  v. 
Friend,  71  111.,  478;  Calef  v.  Thomas,  81  111.,  482;  Johnson  v.  Miller,  29 
N.  W.  Rep.,  750;  Dennis  v.  Ryan,  65  N.  Y.,  385;  Shippel  v.  Norton,  38 
Kans.,  570;  Laughlin  v.  Clawson,  27  Pa.  St.,  330. 

In  Laughlin  v.  Clawson,  cited  above,  it  is  said:  *'If  the  officers  of 
the  State,  who  are  appointed  on  account  of  their  legal  learning,  consider 
that  a  given  state  of  facts  is  sufficient  evidence  of  probable  cause,  how 
can  the  private  citizen  be  said  to  be  in  fault  in  acting  upon  such  facts, 
and  how  can  the  State  condemn  him  to  damages  for  so  doing  ?  To  de- 
cide so  is  to  use  the  machinery  of  government  as  a  trap  to  ensnare  those 
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iv^ho  trust  in  goyernment  for  such  matters,  and  who  ought  to  trust  in  it. 
If  such  officers  make  a  mistake,  it  is  an  error  of  government  itself,  and 
goyernment  can  not  allow  the  citizen  to  suffer  for  his  trust  in  its  proper 
functionaries." 

There  are  sound  reasons  for  the  difference  in  the  effect  giyen  to  the  ad- 
yice  of  private  counsel  and  that  accorded  to  one  who  acts  on  advice  of 
the  county  or  district  attorney,  which  are  well  expressed  in  the  case  of 
Johnson  y.  Miller,  supra. 

Speaking  of  the  rule  that  advice  of  counsel  honestly  obtained  is  a  com- 
plete defense,  the  court  said:  "But  there  are  more  cogent  reasons  for 
applying  it  where  the  communication  is  made  to  the  public  prosecutor. 
In  criminal  cases  that  officer  is  the  representative  of  the  State.  He  is  re- 
-quired  not  only  to  prosecute  indictments  which  are  found,  but  it  is  his 
4uty  to  assist  in  the  investigation  of  charges  against  individuals  which 
are  brought  to  the  attention  of  the  grand  jury.  He  is  by  law  made  the 
legal  adviser  of  the  grand  jury.  When  complaint  is  made  to  him  that  a 
public  offefise  has  been  committed,  it  is  his  duty  to  investigate  the  charge, 
and  if  he  deem  it  a  matter  of  sufficient  importance,  to  demand  the  atten- 
tion of  the  grand  jury.  It  is  also  his  duty  to  have  witnesses  subpoenaed 
and  brought  before  that  body,  and  he  has  the  right  to  appear  also,  and 
assist  in  their  examination.  Neither  he  nor  the  grand  jury  are  confined 
to  the  witnesses  named  by  the  complainant,  but  they  have  the  power  to 
^end  for  and  examine  any  witness  whom  they  have  reason  to  believe  can 
give  any  material  evidence  bearing  on  the  question  Of  the  guilt  of  the 
licensed.  *  *  *  It  would,  however,  be  a  very  harsh  rule,  and  one 
•calculated  to  discourage  entirely  the  making  of  complaints  by  private 
individuals,  to  hold  that  one  who  has  acted  on  the  advice  of  the  district  at- 
torney, given  upon  a  full  and  fair  statement  of  the  material  facts  which 
he  knew,  or  which  he  had  reasonable  ground  to  believe  existed  at  the 
time,  was  not  protected  by  the  advice  of  the  attorney,  simply  because  he 
did  not,  before  making  the  complaint,  learn  of  other  material  facts,  of 
^e  existence  of  which  he  might  have  learned  by  reasonable  inquiry." 

All  that  is  here  said,  and  more,  may  be  said  of  the  case  at  bar.  The 
laws  of  this  State  empower  the  county  attorney  to  hear  complaints  and  to 
determine  whether  or  not  the  facts  stated  constitute  an  offense;  and  also 
makes  it  his  duty,  in  the  event  that  he  decides  that  an  offense  against  the 
law  has  been  committed,  to  take  charge  of  the  case  and  prosecute  in  the 
name  of  the  State.  It  is  to  be  presumed  that  the  county  attorney  would 
not  be  influenced  by  any  private  spite  or  interest  of  the  complainant,  and 
that  no  citizen  would  be  prosecuted  by  the  public  prosecutor  except  upon 
If  hat  the  officer  believed  to  be  reasonable  ground  for  such  proceeding. 
It  is  therefore  evident  that  if  the  State  has  selected  a  proper  officer  to 
represent  it,  no  malice  of  the  informant  can  influence  the  prosecution,  un- 
less it  be  to  suppress  a  part  of  the  facts  or  to  state  that  which  was  not 
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true,  in  which  event,  if  knowingly  done,  he  would  not  be  protected  from 
punishment  by  having  secured  the  advice  of  the  prosecuting  attorney. 
If  the  public  prosecutor  should  be  incompetent,  the  citizen  who  relies 
upon  his  advice  should  not  be  held  liable  for  such  incompetence. 

The  difference  between  the  effect  given  under  our  decisions  to  the  ad« 
vice  of  private  counsel  and  that  of  the  county  or  district  attorney  is  well 
grounded  in  the  fact  that  the  attorney  is  selected  by  the  prosecutor,  who 
is  represented  by  the  counsel  of  his  choice.  In  the  case  of  a  resort  to  the 
State's  counsel,  he  has  no  choice,  and  is  not  represented  by  the  counsel  in 
the  action  taken. 

It  is  a  duty  common  to  all  good  citizens  to  report  to  the  constituted 
authorities  every  infraction  of  the  law,  to  the  end  that  the  law  may  be 
enforced,  which  is  a  service  to  the  public;  and  it  will  by  reason  of  the 
imperfection  of  human  laws  sometimes  happen  that  some  innocent  men 
will  be  accused  with  honest  intentions.  '^  If  the  pai*ty  prosecuted  should 
suffer  from  such  mistakes,  he  must  bear  it  as  one  of  those  accidents  for 
which  in  the  nature  of  things  there  can  be  no  redress,  for  the  government 
can  not  make  the  prosecutor  suffer  for  injuries  which  it  has  itself  through 
mistake  committed."     Laughlin  v.  Clawson,  cited  above. 

It  is  important  that  every  citizen  should  be  protected  against  malicious 
prosecutions,  and  it  is  equally  important  that  crime  should  be  punished 
in  order  that  the  law  abiding  citizen  may  be  secure  in  life,  liberty,  and 
property.  To  make  the  citizen  liable  to  be  mulcted  in  damages  for  an 
honest  discharge  of  duty,  is  to  give  immunity  to  crime,  and  to  weaken 
the  restraining  power  of  the  criminal  law,  thereby  endangering  the  se- 
curity of  law  abiding  people. 

The  Court  of  Civil  Appeals  erred  in  not  reversing  the  judgment  of  the 
District  Court,  for  the  reason  that  there  was  no  evidence  that  the  plaintiff 
in  error  acted  without  probable  cause,  and  because  the  advice  of  the 
county  attorney,  if  given  upon  a  fair  statement,  is  a  defense  against  this 
action  for  damages. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals 
are  reversed,  and  this  cause  is  remanded  to  the  District  Court  for  a  new 
trial. 

Reversed  and  remanded. 

Delivered  March  22,  1894. 
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Matilda  J.  Bradford  bt  al.  y.  Thomas  J.  Knowles  bt  al. 

No.  111. 

1.  Foreolosore  of  Lien  airainst  Lcmds  of  an  Bstate. 

Meyers  v.  Evans,  68  Texas,  466,  adhered  to,  that  while  the  probate  act 
of  March  20, 1848,  was  in  force,  the  District  Court  had  no  jurisdiction 
to  decree  a  sale  in  a  foreclosure  of  a  Hen  against  the  lands  of  an  estate. 
The  Probate  Court  alone  had  jurisdiction 608 

2.  Sale  of  Land  by  Mortfirafiror— Probate  Jurisdiction. 

A  mortgagor  sold  land  mortgaged  by  him;  the  deed  was  placed  on  rec- 
ord. On  the  death  of  the  mortgagor  the  land  sold  formed  no  part  of 
the  estate,  and  neither  the  Probate  nor  District  Court  could  order  the 
sale  of  the  land  as  the  property  of  the  estate 508 

8.  Parties— Foreclosure. 

The  mortgagor's  deed  for  the  mortgaged  land  executed  subsequent  to 
the  mortgage  was  duly  recorded.  After  such  record  the  grantee  in 
the  deed  is  a  necessary  party  in  foreclosure  proceedings.  A  decree  of 
sale  in  proceedings  to  which  he  was  not  a  party  does  not  affect  his 
rights 608 

4«  Same— Vendor's  Lien. 

The  rule  above  stated,  and  effect  of  the  foreclosure  decree,  is  distinguish- 
able from  cases  for  decree  enforcing  the  vendor^ s  lien.  In  these  cases 
the  purchaser  at  the  sale  may  recover  the  land,  unless  the  original  pur- 
chase money  be  paid,  although  the  junior  purchaser  was  not  party  to 
the  foreclosure  suit 609 

6.  Bquities  upon  Invalid  Judicial  Bale. 

A  mortgage  covered  a  large  tract  of  land.  The  mortgagor  subsequently 
sold  a  part  of  the  tract.  The  mortgage  was  foreclosed  against  the  es- 
tate of  the  mortgagor,  the  purchaser  of  the  part  not  being  made  a 
party.  Held,  that  the  purchaser  was  not  affected  by  such  foreclosure, 
and  he  was  not  required  to  return  the  purchase  money  as  condition 
for  recovery.  Had  he  been  party  he  may  have  defeated  the  claim  by 
limitation ;  or  at  least  he  -may  have  obtained  an  order  requiring  the 
mortgagee  to  sell  that  part  of  the  land  not  disposed  of  before  sale  of 
his  part 510 

Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Guadalupe  County. 
The  opinion  gives  a  sufficient  statement  of  the  case. 

W.  M.  Ru8t2Ji^  W.  E.  Goodrich^  for  plaintiffs  in  error. —  1.  The  Dis- 
trict Court,  in  the  case  of  Caperton  v.  Erskine's  Administrator,  tried  in 
1869,  under  the  judgment  of  which  John  P.  Erskine,  in  1869,  purchased, 
was  without  jurisdiction,  the  suit  being  against  the  administrator  of  M. 
Erskine's  estate  pending  administration.  Pasch.  Dig.,  art.  1319;  Cun- 
ningham V.  Taylor,  20  Texas,  126;  Robertson  v.  Paul,  16  Texas,  472; 
Cannon  v.  McDaniel,  46  Texas,  303;  Irrigation  Co.  y.  Jackman,  14  S. 
W.  Rep.,  305. 
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2.  These  plain tiflte  were  not  parties  to  the  suit  of  Caperton  v.  M.  Ersk- 
ine's  Estate,  and  are  not  bound  by  the  judgment  rendered  therein. 

3.  The  deed  to  plaintififs  by  M.  Ei*skine  to  the  1200  acres  in  contro- 
Tersy  being  upon  valuable  consideration,  and  executed  after  Caperton' s 
debt  was  barred,  the  statute  of  limitation  coakl  not  be  affected  by  the 
judgment  in  the  case  of  Caperton  v.  Erskine's  Administrator,  and  espe- 
-cially  when  plaintiffs  were  not  made  parties  to  the  suit.  Hodges  v.  Tay- 
lor, 57  Texas,  196;  Lehmburg  v.  Biberstein,  51  Texas,  457;  Arledge  v. 
Hail,  54  Texas,  398;  Bump  on  Fraud.  Con.,  481. 

4.  Where  one  person  has  a  mortgage  uik)n  two  or  more  tracts  of  land 
to  secure  a  debt,  and  another  party  has  a  debt  secured  by  mortgage  upon 
only  one  of  the  tracts  covered  by  mortgage,  equity  will  require  the  first 
mortgagee  to  exhaust  his  remedy  against  the  lands  not  covered  by  the 
second  mortgage  before  resorting  to  the  other  tract.  Story's  Eq.  Jur., 
sees.  633,  889. 

John  Ireland  and  W.  R.  Neal^  for  defendants  in  error. — 1.  Although 
plaintiffs  were  not  before  the  court  in  1869  when  the  judgment  foreclos- 
ing the  lien  of  Caperton  and  others  was  rendered,  this  defect  did  not 
affect  the  validity  of  the  debts  sued  on,  nor  defeat  the  jurisdiction  of  the 
District  Court  to  establish  them  as  claims  against  the  estate  of  Michael 
Erskine.  The  land  when  conveyed  to  plaintiffs  was  charged  with  the 
debts  for  which  it  was  sold,  and  these  debts  were  a  lien  on  the  land,  and 
these  debts  were  carried  into  a  judgment  by  a  court  of  competent  juris- 
diction, and  the  payment  made  by  John  P.  Erskine  extinguished  them. 
The  rule  is,  that  when  the  property  is  charged  with  the  debt  for  which  it 
is  sold,  then  independently  of  the  legal  proceedings  under  which  it  was 
jsold,  the  purchase  money  must  be  restored  before  it  can  be  recovered. 
John  P.  Erskine  held  title  under  the  lien  given  on  the  land  before  the 
deed  to  plaintiffs  was  made.  Caperton's  mortgage  was  executed  October 
14,  1853.  John  P.  Erskine  paid  Caperton  $15,000  for  his  lien  and  claim. 
John  P.  Erskine  became  the  puichaser  under  the  judgment  in  April,  1869, 
AS  per  agreement  with  Caperton.  Plaintiffs  have  not  offered  to  restore 
any  part  of  the  money  paid  to  extinguish  the  lien  to  which  their  title 
was  subject.  Jolly  v.  Stallings,  14  S.  W.  Rep.,  1002;  Northcraft  v. 
Oliver,  74  Texas,  168. 

2.  Plaintiffs  can  be  in  no  better  position  by  reason  of  their  deed  than 
Michael  Erskine,  their  vendor,  would  have  been,  the  plaintiffs  having 
record  notice  of  the  mortgages  executed  prior  to  the  date  of  their  deed; 
and  neither  Michael  Erskine  nor  his  vendees  could  turn  the  mortgagees 
or  those  holding  under  them  out  of  possession,  without  tendering  the 
purchase  money  or  amount  of  the  mortgage  debt.  Han  nay  v.  Thomp- 
son, 14  Texas,  142;  Rodrigues  v.  Haynes,  76  Texas,  225;  Bosse  v.  John- 
son, 73  Texas,  608;  Wilt,  on  Mort.,  78. 
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GAINES,  Associate  Justice. — This  suit  was  before  the  court  at  a  for- 
mer term,  and  is  reported  in  78  Texas,  109.  Its  nature  and  the  issues 
made  by  the  pleadings  and  evidence  appear  sufficiently  in  the  report  of 
the  case  as  there  presented.  The  leading  facts  may  also  be  gleaned  from 
the  opinion  there  reported. 

Upon  the  trial  from  which  the  appeal  now  under  consideration  was 
prosecuted,  the  judge,  who  tried  the  case  without  a  jury,  filed  his  conclu- 
sions of  fact  and  law,  and  the  appeal  questions  only  the  correctness  of  his 
conclusions  of  law  upon  the  facts  so  found  by  him. 

Both  the  plaintiffs  and  the  defendants  claim  title  to  the  land  in  contro- 
versy through  Michael  Erskine  as  the  common  source.  The  tract  is  a 
part  of  six  leagues  known  as  the  Capota  grant.  In  October,  1853,  M. 
Erskine  executed  a  mortgage  upon  the  six  leagues  and  other  lands,  to  se- 
cure a  debt  for  a  large  sum  of  money  due  one  Allen  T.  Caperton.  In 
April,  1854,  Erskine  executed  a  mortgage  upon  the  Capota  leagues  to  se- 
cure a  note  made  by  himself,  A.  N.  Erskine,  and  John  P.  Erskine,  for  the 
3um  of  $1880.80,  payable  to  J.  C.  Ehringhaus.  It  is  to  be  inferred  from 
the  pleadings  that  the  note  was  given  to  J.  C.  Ehringhaus  as  trustee  for 
the  plaintiffs,  as  the  heirs  of  J.  C.  B.  Ehringhaus. 

In  May,  1860,  M.  Erskine  also  executed  to  the  heirs  of  J.  C.  B.  Ehring- 
haus a  deed  to  1200  acres  of  the  Capota  leagues.  The  plaintiffs  are  the 
heirs  mentioned  in  the  deed,  except  one,  who  is  an  heir  of  an  heir.  The 
tract  so  conveyed  is  the  subject  matter  of  this  suit.  An  issue  was  made 
as  to  the  acceptance  of  this  deed,  but  the  court  finds  distinctly  that  it 
was  executed. 

M.  Erskine  having  died,  and  administration  having  been  granted  upon 
his  estate,  Caperton,  the  mortgagee,  in  the  year  1868,  brought  suit  against 
his  administrator  for  a  foreclosure  of  his  mortgage  upon  the  Capota 
leagues  and  other  lands,  in  the  District  Court  of  Guadalupe  County,  and 
obtained  a  decree  for  the  sale  of  the  mortgaged  premises  for  the  satisfac- 
tion of  his  debt.  The  plaintiffs  were  not  made  parties  to  the  suit.  The 
land  was  sold  in  pursuance  of  the  decree,  and  John  P.  Erskine,  through 
whom  defendants  claim  title,  became  the  purchaser. 

Whether  the  administrator  had  rejected  the  claim  when  the  suit  was 
brought,  or  whether  it  had  been  allowed,  and  the  suit  was  merely  to  fore- 
•close  the  mortgage,  the  court's  findings  do  not  show.  Neither  does  it 
clearly  appear  from  the  findings  whether  the  District  Court  undertook  to 
enforce  its  own  decree,  or  whether  that  decree  was  certified  to  the  County 
Court,  and  the  sale  made  under  the  order  of  that  court.  But  the  answer 
■alleges  that  the  District  Court  ordered  the  sale  of  the  land,  and  that  ^^  the 
same  was  sold  in  obedience  to  said  order,  and  was  purchased  by  John  P. 
Erskine,"  etc. 

This  brings  us  to  the  first  question  in  the  case,  naAely,  the  validity  of 
the  sale  of  the  land  to  John  P.  Erskine  under  the  decree  of  foreclosure. 
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The  judgment  was  rendered  and  the  sale  took  place  while  the  Act  of 
March  20,  1848,  in  relation  to  the  estates  of  deceased  persons,  was  in  force. 
It  is  expressly  held  in  Meyers  v.  Evans,  68  Texas,  466,  that  in  a  proceed- 
ing to  establish  a  claim  against  a  decedent's  estate  which  is  secured  by  a. 
mortgage,  the  District  Court  had  no  power  to  order  a  sale  of  the  property 
for  the  satisfaction  of  the  debt.  The  judgment  must  be  certified  to  the 
County  Court  for  observance.  All  claims  must  be  classified,  and  the  hit- 
ter court  has  exclusive  original  jurisdiction  to  make  the  classification. 
The  sale  in  the  case  cited  was  made  by  virtue  of  a  decree  rendered  in 
1867,  and  was  held  to  pass  no  title. 

It  is  insisted  on  behalf  of  defendants  in  error,  that  the  court's  findings 
do  not  show  that  the  sale  was  made  under  an  order  of  the  District  Court. 
The  finding  is  not  clear  upon  this  point.  But  we  think  the  fair  intend- 
ment from  the  defendant's  answer  is  that  that  court  made  the  order  of 
sale.  The  defendants  do  not  allege  in  their  answer  that  the  decree  of 
the  District  Court  was  certified  to  the  County  Court,  and  that  the  land 
was  sold  under  the  orders  of  the  latter  court.  If  the  matter  were  doubts 
ful,  it  should  be  resolved  against  the  party  pleading  it.  But  in  our  view 
of  the  case  we  deem  it  unimportant  whether  the  order  of  sale  proceeded 
from  the  one  court  or  the  other.  M.  Erskine  having  conveyed  the  land 
in  question,  it  was  not  a  part  of  his  estate,  and  the  County  Court,  as  has- 
been  held,  liad  no  jurisdiction  over  it,  and  no  jurisdiction  to  order  a  sale 
of  the  land.  Schmeltz  v.  Gary,  49  Texas,  49.  And  for  precisely  the 
same  reason,  the  District  Court  had  no  power  to  order  its  sale  simplj 
as  the  property  of  his  estate;  the  estate  having  no  title,  legal  or  equit- 
able, in  it.  This  must  be  so,  even  if  we  should  hold  that  a  mortgage 
against  the  estate  of  a  deceased  pei*son  could  be  foreclosed  through  the 
process  of  the  District  Court. 

But  the  sale  in  question,  as  to  the  plaintiffs,  must  be  held  of  no  effect 
for  another  reason. 

The  deed  from  M.  Erskine  to  the  plaintiflb,  conveying  the  land  in  con- 
troversy, was  placed  upon  record  before  the  suit  to  foreclose  the  mort- 
gage was  brought.  It  has  been  settled  in  this  State  by  numerous  decis- 
ions, that  when  the  mortgagor  has  conveyed  the  mortgaged  premises,  and 
the  mortgagee  has  notice  of  the  conveyance,  the  grantee  of  the  mort- 
gagor is  a  necessary  party  to  a  suit  for  foreclosure,  and  a  sale  of  the 
property  under  a  decree  to  which  be  is  not  a  party  does  not  affect  his 
right.  Hall  v.  Hall,  11  Texas,  526;  Buchanan  v.  Monroe,  22  Texas, 
537;  Mills  v.  Tray  lor,  30  Texas,  7;  Preston  v.  Breedlove,  45  Texas, 
47;  Railway  v.  Whitaker,  68  Texas,  630;  Byler  v.  Johnson,  45  Texas, 
509;  King  v.  Brown,  80  Texas,  276;  Peters  v.  Clements,  46  Texas,  125; 
Wright  V.  Wootters,  46  Texas,  382.  This  seems  to  be  the  uniform  rule 
of  decision  in  othei'  jurisdictions.  Wiltsie  on  Mort.  Foreclosure,  new 
ed.,  sec.  126,  p.  145,  and  note  2.     The  author  cited  says:     *^The  cases> 
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are  uniform  in  holding,  that  a  purchaser  at  a  foreclosure  sale  acquires  no 
title  whatever  to  the  mortgaged  premises,  unless  the  owner  of  the  equity 
of  redemption  is  made  a  party,  although  the  mortgagor  and  subsequent 
encumbrancers  may  have  been  made  defendants.  Such  a  purchaser  re- 
mains a  stranger  to  the  title  to  the  land,  and  the  sale  operates  only  as  an 
equitable  assignment  of  the  mortgage  to  him."     Id.,  sec.  127. 

We  have  a  line  of  cases  which  hold,  that  a  vendor  in  an  executory 
contract  for  the  sale  of  land,  who  has  sued  his  vendee  to  enforce  the  lien 
without  making  a  subsequent  purchaser  a  party,  and  has  bought  the  land 
under  a  decree  of  foreclosure  in  such  a  suit,  may  recover  of  such  pur- 
chaser the  land,  unless  he  pay  the  purchase  money.  Ufford  v.  Wells,  52 
Texas,  612;  Cattle  Co.  v.  Boon,  73  Texas,  548;  Foster  v.  Powers,  64 
Texas,  247. 

A  deed  otherwise  absolute  upon  its  face,  which  expressly  reserves  a  lien 
for  the  payment  of  the  purchase  money,  is  treated  as  an  executory  con- 
tract, and  as  coming  within  this  rule.  These  decisions  rest  upon  this  doc- 
trine, that  in  such  a  case  the  vendor  holds  the  paramount  title  until  the 
purchase  money  is  paid,  and  that  after  default  he  may  sue  for  and  recover 
the  land  from  his  vendee  or  any  one  holding  under  him. 

These  cases  have  become^  a  rule  of  property  in  this  State,  which  is  bind- 
ing upon  the  courts.  If  sustainable  at  all,  it  must  be  upon  the  ground 
that  the  vendor,  notwithstanding  his  suit  against  his  vendee,  has  not  lost 
his  right  to  elect  to  disaffirm  the  contract  and  to  claim  the  land.  This  is 
the  ground  of  the  doctrine  as  suggested  in  Cattle  Co.  v.  Boon,  supra. 

It  would  seem  that  when  default  has  been  made,  and  the  occasion  for 
an  election  of  remedies  has  once  arisen,  and  the  vendor  has  seen  fit  to 
proceed  for  the  purchase  money,  he  ought,  as  a  general  rule,  to  be  pre- 
cluded from  claiming  the  land.  But  it  has  been  held,  tliat  if  after  suit 
the  vendee  pleads  the  statute  of  limitation,  and  thereby  refuses  to  do 
equity  as  this  contract  requires,  it  is  such  a  repudiation  of  the  contract  on 
his  part  as  will  enable  the  vendor  to  amend  his  pleadings,  and  to  assert 
his  right  to  the  land.  And  it  may  be,  that  since  the  last  purchaser  is  not 
a  party  to  the  foreclosure  suit,  and  is  not  estopped  by  the  judgment  and 
sale,  the  vendor  is  not  estopped  either  by  his  election  to  sue  his  vendee 
alone  or  by  the  result  of  that  suit.  An  estoppel  must  be  mutual.  How- 
ever that  may  be,  the  cases  under  consideration  proceed  upon  the  ground 
that  the  plaintiff  is  entitled  to  recover  by  virtue  of  his  original  title,  and 
not  by  virtue  of  any  title  he  has  acquired  by  a  sale  under  a  decree  of 
foreclosure  in  a  suit  to  which  the  last  purchaser  was  not  a  party. 

These  cases  are  very  clearly  distinguishable  from  those  previously  cited, 
in  which  it  was  held  that  the  purchaser  from  a  mortgagor  is  not  affected 
by  a  foreclosure  suit  to  which  he  is  not  a  party.  The  mortgagor  in  this 
State  has  the  legal  title,  and  conveys  it  to  his  grantee.  In  an  executory 
contract  for  the  sale  of  land,  when  the  purchase  money  is  unpaid,  the 
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vendor  retains  the  legal  title  and  the  vendee  acquires  an  equity,  which 
alone  passes  to  the  subsequent  vendee.  The  case  oomes  within  the  rule 
announced  in  the  cases  first  cited,  and  It  must  therefore  be  held  that  John 
P.  Erskine  acquired  no  title  to  the  land  in  controversy  as  against  these 
plaintifite  by  virtue  of  his  purchase  under  the  decree  of  foreclosure. 

If  the  plaintiffs  had  been  grantees  of  all  the  land  subject  to  the  mort- 
gage, and  if  they  had  been  made  parties  to  the  foreclosure  suit  in  a  court, 
of  competent  jurisdiction,  and  a  valid  decree  had  been  entered  for  the 
foreclosure  and  sale  of  the  land,  and  if  a  sale  had  been  made,  which  for 
some  reason  was  void,  then  they  could  not  recover  the  land  without  re- 
funding the  purchase  money. 

But  the  judgment  in  this  case  is  of  no  effect,  at  least  as  to  them;  and 
under  the  circumstances  it  would  be  inequitable  to  require  them  to  re- 
fund as  a  condition  of  recovery.  If  they  had  been  made  parties,  it  would 
have  been  their  right  to  show  that  the  mortgage  was  barred,  and  in  any 
event  to  require  the  mortgagee  to  sell  the  other  land  subject  to  the  mort- 
gage before  proceeding  against  that  which  had  been  conveyed  to  them 
by  the  mortgagor.  In  such  a  case  the  rule  announced  in  Northcraft  v. 
Oliver,  74  Texas,  168,  can  not  be  applied. 

The  case  is  also  distinguishable  from  Halsey  v.  Jones,  decided  by  us  at 
the  present  term  [ante,  page  488].  That  suit  grew  out  of  a  probate  pro- 
ceeding to  which  the  heirs  are  always  parties;  and  the  claims,  which  pur- 
ported to  be  in  part  satisfied  by  the  decree  of  the  County  Court,  were 
recc^nized  in  the  decree  as  valid  claims  against  the  estate,  and  therefore 
as  a  charge  upon  it. 

We  would  not  be  undei*stood  as  holding  that  if  the  proper  parties  had 
been  made,  the  District  Court  did  not  have  jurisdiction  to  foreclose  the 
mortgage  upon  the  particular  land  in  controversy.  Michael  Erskine  hav- 
ing sold  this  tract,  his  estate  had  no  interest  in  it,  and  the  County  Courts 
as  has  been  held,  had  no  power  to  order  a  sale  of  it.  But  for  the  same 
reason  the  District  Court  had  no  power  to  order  a  sale  of  it  as  the  prop- 
erty of  his  estate. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Appeab 
are  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

Delivered  March  26,  1894. 
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J.  S.  Alexander  et  al.  v.  W.  T.  Robertson. 
No.  117. 

1.  Roadbed— Oonstruotion  of  Oontract. 

A  oontract  for  the  construction  of  a  roadbed  for  a  railway  under  the  su- 
pervision of  an  engineer,  at  stipulated  rates  for  clearing,  excavation, 
embanlfments.  etc.,  can  not  be  made  to  include  clearing  and  grub- 
bing the  right  of  way  beyond  the  space  necessary  for  the  roadbed  and 
its  support 614 

2.  Power  of  Supervising  Engineer. 

The  contract  for  roadbed  included  specified  prices  for  items  of  labor  ac- 
cording to  profile,  plans,  and  specifications  made  part  of  the  contract. 
Under  such  contract  the  supervising  engineer  could  only  control  the 
work  necessary  for  the  roadbed,  and  certify  labor,  etc.,  upon  it.  He 
could  not  direct  other  work  outside  the  roadbed  and  bind  his  employers 
thereby.  It  was  error  in  such  condition  of  facts  to  instruct  the  Jury 
that  the  engineer  had  power  to  bind  his  employers  for  clearing  and 
grubbing  a  space  greater  than  necessary  for  the  roadbed  and  its  sup- 
port   515 

8.  Ohargre. 

Where  a  charge  is  erroneous  or  misleading  it  does  not  devolve  upon  the 
party  injured  to  request  its  correction  in  another  charge.  It  is  only 
where  a  charge  is  incomplete,  but  correct  so  far  as  it  goes,  that  the 
defect  must  be  sought  to  be  corrected  by  asking  a  charge  supplying 
the  defects 516 

Error  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Bexar  County. 
The  facts  are  given  in  the  opinion. 

William  Aubrey,  for  plaintiff  in  error  Alexander,  and  Upson  &  Berg- 
Strom,  for  plaintiff  in  error  McCracken. — An  engineer  to  whom,  by  their 
oontract,  the  parties  confide  the  duty  of  supervising  the  construction  of 
the  roadbed  of  a  railroad,  and  of  making  estimates  of  the  work  done 
thereunder,  has  no  power  to  order  or  authorize  work  to  be  done  not  cov- 
ered by  said  contract,  or  to  give  estimates  for  such  work  at  other  than 
contract  prices.  Railway  v.  Dilley,  65  Texas,  685;  Railway  v.  Johnson, 
74  Texas,  256;  McAvory  v.  Long,  13  III.,  147;  Railway  v.  Northcott, 
15  HI.,  49;  Railway  v.  March,  114  U.  S.,  549;  Sweeney  v.  United  States, 
109  U.  S.,  618;  2  Wood  on  Rys.,  995,  997. 

The  engineer  could  not  legally  make  a  contract  for  the  parties,  nor  fix 
the  price  of  the  work  included  in  the  contract.  In  this  case  the  first 
engineer  in  charge,  whose  estimates  were  followed  by  his  successor  in 
ignorance  of  the  contract,  not  only  extended  the  contract  beyond  the  in- 
tention of  the  contracting  parties,  and  made  it  cover  the  right  of  way 
outside  the  roadbed  (to  that  extent  making  a  contract  for  the  parties), 
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bat  also  fixed  a  rate  of  compensation  for  the  work  performed  double  Uiat 
agreed  upon  by  the  parties  themselves. 

In  case  of  Railway  v.  Dilley,  supra,  the  contract  of  construction  con- 
f erred  far  greater  powers  upon  the  engineer  than  tliat  in  the  case  at  bar. 
In  that  case  the  parties  agreed  as  follows:  *'  The  quantity  and  amounts  of 
the  several  kinds  of  work  performed  under  this  contract  shall  be  deter- 
mined by  the  chief  engineer,  or  by  an  assistant  engineer  acting  under  his 
direction,  and  his  determination  shall  be  conclusive  upon  both  parties. 
The  chief  engineer,  or  his  assistant,  shall  decide  every  question  which 
<3an  or  may  arise  between  the  parties  relative  to  the  execution  thereof,  and 
his  decision  shall  be  final  and  binding  upon  both  parties  to  this  contract.'* 

Notwithstanding  the  extensive  powers  conferred  upon  the  engineer  in 
that  case,  the  court  held:  '*  There  is  no  doubt  but  that  when  parties  to 
such  a  contract  submit  such  a  matter  to  the  decision  of  the  engineer,  his 
determination  is  final  and  conclusive,  unless  in  making  it  he  has  been 
guilty  of  fraud,  misconduct,  or  such  gross  mistake  as  would  imply  bad 
faith  or  a  failure  to  exercise  an  honest  judgment;  but  his  decision  must 
be  in  accordance  with  the  contract.  The  parties  agree,  as  they  did  in  this 
case,  that  he  shall  determine  the  amount  of  work  done  by  them  under 
the  contract;  not  that  he  shall  make  a  diflferent  contract  for  them.  He 
decides  under  the  legal  construction  of  the  contract,  not  upon  such  con- 
struction as  he  may  choose  to  give  it.  He  is  not  made  the  arbitrator,  to 
whom  is  to  be  referred  differences  as  to  the  meaning  of  the  contract,  aiid 
he  can  not  adopt  rules  of  measurement  that  it  does  not  authorize."  65 
Texas,  691. 

The  ruling  of  the  engineer  can  not,  as  supposed  by  the  court  below,  be 
excused  upon  the  plea  of  necessity.  Whatever  may  be  the  rule  of  consti- 
tutional consti*uction  as  to  implied  powers,  such  liberality  does  not  obtain 
in  contracts  between  private  individuals.  The  latter  are  bound  only  as 
they  bind  themselves.  It  is  absurd  to  suppose  that  whatever  work  a  super- 
vising engineer  "  may  deem  necessary  "  shall  be  paid  for  by  a  party  who 
has  been  at  great  pains  to  define  his  wishes  and  obligations,  and  set  forth 
clearly  what  work  he  wants  done,  and  what  price  he  Intends  to  pay  for  it. 
iSuch  a  rule  would  operate  to  put  the  engineer  in  place  of  both  the  con- 
tracting parties,  and  substitute  his  opinion  for  their  express  agreement. 

Houston  Bros.  J  for  defendant  in  error. — Appellee  showed  that  he  did 
the  work,  and  all  the  work  covered  by  the  estimates  of  the  engineers  of 
the  appellants,  and  to  their  satisfaction,  and  that  the  same  was  required 
by  said  engineers  under  the  contract,  and  he  did  the  same  at  their  in- 
stance and  under  their  direction. 

The  engineers  in  charge  of  the  work  were  the  agents  of  the  defendants, 
and  they  did  not  exceed  their  authority  in  directing  the  manner  and 
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4imoant  of  work  done  under  the  contract,  and  in  giving  the  estimates 
«ued  on. 

And  on  motion  for  rehearing:  We  insist  that  this  court  has  no  right,  under 
«  proper  construction  of  the  contract,  to  so  limit  the  powers  of  the  engineers 
or  the  duty  of  the  plaintiff.  Either  the  contract  authorized  the  engineers 
to  make  plans,  profiles,  and  specifications  for  the  proper  construction  of 
^aid  roadbed,  and  direct  the  same  to  be  carried  out,  and  it  was  the  duty 
of  the  plaintiff  to  properly  construct  the  same,  and  to  be  so  far  governed 
by  such  profiles,  plans,  and  specifications,  or  else  those  plans  and  speclfi- 
<»tions  and  the  presence  of  the  engineer  were  superfluous  under  the  terms 
of  the  contract;  and  we  insist  that  such  were  the  powers  conferred  and 
duties  imposed  by  the  contract.  As  said  by  the  court,  a  fair  construction 
of  the  contract  authorized  the  engineers  to  so  far  construe  the  same  as  to 
require  the  construction  of  a  safe  roadbed;  and  this  being  true,  there  can 
be  neither  law  nor  reason  for  attempting  the  argument  that  the  word 
**  proper  "  is  of  so  much  broader  significance  than  the  word  *'  safe,"  that 
the  power  should  be  limited  to  a  "safe "  instead  of  a  "  properly  "  con- 
structed roadbed.  Such  niceties  of  distinction,  we  respectfully  submit, 
are  not  justified  by  anything  in  the  contract,  in  the  English  language,  or 
in  the  law.  The  fact,  if  it  be  a  fact,  that  valuable  property  rights  can  be 
lost  or  destroyed  by  such  a  distinction,  so  finely  drawn  as  to  be  incom- 
prehensible to  the  average  mind,  would  be  calculated  to,  if  it  did  not, 
bring  the  administration  of  law  into  disrepute.  The  contract  expressly 
stipulated  that  the  work  should  be  done  according  to  the  profiles,  plans, 
and  specifications,  and  under  the  direction  and  supervision  of  defendants* 
engineers.  This  left  the  contract  incomplete  in  itself;  left  something  to 
be  added  to  it  by  the  engineer.  What  was  this  something  ?  Profiles, 
plans,  and  specifications;  whatever  was  necessary  in  their  judgment,  not 
to  construct  said  roadbed  so  that  it  would  be  *'  safe,"  but,  by  all  reason- 
able intendment,  to  construct  it  "  properly."  To  this  the  charge  of  the 
court  confined  the  inquiry  of  the  jury. 

STAYTON,  Chief  Justice. — This  action  was  brought  by  defendant  in 
error  to  recover  under  a  contract  for  work  done  by  him. 
So  much  of  the  conti-act  as  it  is  necessary  to  consider  is  as  follows: 

*'2%e  State  of  Texas ^  County  of  Bexar. — Know  all  men  by  these  pres- 
ents, that  we,  R.  H.  McCracken  and  J.  S.  Alexander,  as  parties  of  the 
first  part,  and  W.  T.  Robertson,  as  party  of  the  second  part,  have  entered 
into  the  following  contract: 

*'  Whereas,  the  parties  of  the  first  part  own  and  control  a  concession 
for  the  contruction  and  operation  of  a  line  of  railroad  and  telegraph 
from  Matamoros,  in  the  State  of  Tamaulipas,  to  Linares,  in  the  State  of 
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Naeva  Leon,  and  Matahuala,  in  the  State  of  San  Luis  Potosi,  in  the  Re- 
public of  Mexico;  therefore  the  party  of  the  second  part  agrees  and  binds 
himself  to  construct  twenty-five  kilometres  of  the  roadbed  of  said  rail- 
road, ready  for  ties,  rails,  and  bridges,  and  furnish  all  the  labor,  wagons, 
scrapers,  animals,  and  other  tools  necessary  therefor;  and  parties  of  the 
first  part  agi'ce  to  pay  him  therefor,  in  Mexican  silver  dollars,  the  fol- 
lowing rates:  Earth  work,  per  cubic  metre,  22  cents;  ditching  required 
for  draining,  same  price  according  to  classification;  clearing  and  grub- 
bing, per  metre,  2^  cents;  gravel,  per  cubic  metre,  30  cents;  loose  rock« 
per  cubic  metre,  75  cents;  solid  rock,  needing  use  of  explosives,  per  cubic 
metre,  $1.30. 

*'  The  parties  of  the  first  part  agree  and  bind  themselves  to  pay  to  the 
party  of  the  second  part  the  aforesaid  prices,  at  the  time  and  in  the  man- 
ner herein  after  set  out. 

*'  It  is  mutually  agreed: 

^'  1.  That  the  work  shall  be  begun  immediately,  and  prosecuted  with- 
out interruption,  and  shall  be  done  under  the  supervision  of  the  engineer 
of  the  parties  of  the  first  part,  and  in  accordance  with  the  profile,  plans, 
and  specifications  to  be  furnished  by  such  engineer,  and  all  work  is  to  be 
done  to  his  satisfaction,  and  to  be  accepted  and  appi*oved  by  him/' 

The  court  correctly  instructed  the  jury  as  follows: 

"You  are  charged,  that  under  the  contract  in  evidence  plaintiff  was 
bound  to  construct  twenty-five  kilometres  of  the  roadbed  of  defendants' 
railway,  for  which  defendants  were  bound  to  pay  him  the  prices  set  out 
in  the  contract;  and  the  engineer  in  charge  of  said  work,  placed  there  by 
the  defendants,  had  no  power  to  construe  the  legal  effect  of  said  contract, 
but  the  power  to  simply  superintend  and  direct  the  work  provided  for  in 
said  contract,  and  had  no  power  to  order  or  direct  the  construction  or 
doing  of  work  not  covered  by  or  intended  to  be  covered  by  or  included 
in  said  contract;  and  said  engineer  had  the  power  only  to  determine 
whether  the  work  was  so  done  in  accordance  with  the  provisions  of  the 
contract,  and  to  give  estimates  of  the  quantity  of  work  done,  but  not  to 
fix  any  prices  therefor;  and  therefore  the  estimates  given  by  such  engineer, 
if  made  in  good  faith,  are  binding  only  as  to  the  amount  of  work  done 
by  plaintiff  under  and  by  virtue  of  the  terms  of  the  contract,  and  is  not 
binding  as  to  any  work  done  and  not  included  or  intended  to  be  included 
in  said  contract. 

"  You  are  further  charged,  that  plaintiff  brings  his  suit  to  recover  for 
work  done  under  and  by  virtue  of  the  terms  of  the  contract  offered  in 
evidence,  and  does  not  seek  to  recover  for  the  value  of  any  work  done 
and  not  covered  by  or  intended  to  be  covered  by  the  said  contract;  there- 
fore in  making  up  your  verdict  in  accordance  with  this  charge,  you  will 
not  allow  the  plaintiff  anything  for  work  done  by  him  if  not  included  or 
intended  to  be  included  in  or  covered  by  the  contract  in  evidei^ce. 
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*'  If  you  believe  from  the  evidence  that  the  term  roadbed  means  simply 
that  part  of  the  road  intended  to  support  the  superstructure,  that  is  to 
say,  ties,  rails,  and  bridges,  then  you  can  allow  plaintiff  nothing  in  this 
suit  for  clearing  the  right  of  way  outside  of  the  roadbed." 

After  giving  these  and  other  appropriate  charges,  the  court  gave  the 
following: 

"If  you  believe  from  the  evidence  that  in  order  to  construct  said  road- 
bed as  specified  in  said  contract,  it  was  deemed  necessary  by  the  engineer 
iu  charge  of  the  work  to  clear  or  grub  a  greater  space  of  ground  along 
the  line  of  said  roadbed  than  was  actually  covered  by  the  roadbed,  then  and 
in  that  event  all  of  the  land  so  necessarily  worked  and  considered  requis- 
ite by  the  engineer  to  properly  construct  said  roadbed  shall  be  considered 
as  included  in  said  contract,  and  the  pay  therefor  shall  be  computed  and 
allowed  as  stipulated  for  such  work  in  the  contract.*' 

The  giving  of  this  charge  is  assigned  as  error. 

The  uncontroverted  evidence  shows,  that  the  average  width  of  the  road- 
bed would  not  exceed  five  metres,  but  that  plaintiff,  under  instructions 
of  engineers  in  charge  of  the  work,  cleared  the  right  of  way  to  a  width  of 
thirty  metres,  and-  that  this  work  entered  into  the  estimates  on  which  his 
claim  for  balance  due  is  made. 

It  seems  that  defendants  were  not  present  when  the  work  was  done,  and 
that  the  engineers  were  not  in  possession  of  the  contract,  and  ignorant  of 
its  terms. 

That  any  work  done  and  necessary  to  the  proper  construction  of  the 
roadbed  would  be  embraced  in  the  conti-act,  is  evident;  and  the  parties 
must  be  presumed  to  have  contracted  for  construction  of  a  safe  roadbed, 
although  this  might  embrace  work  on  a  width  greater  than  the  surface  of 
the  actual  roadbed. 

If  in  making  excavation  through  a  hill  for  the  roadbed,  in  order  to 
make  that  safe,  it  became  necessary  to  clear  and  excavate  for  such  a  space 
as  would  give  proper  slope  to  the  sides  of  the  excavation;  or  if  in  making 
a  deep  fill  it  was  necessary  to  make  the  base  much  broader  than  the  top 
of  the  formation  on  which  the  road  and  other  structures  would  rest,  then 
all  the  work  done  to  accomplish  those  purposes  would  be  embraced  in  the 
contract,  and  the  charge  might  properly  so  have  informed  the  jury. 

The  purpose  of  the  charge,  however,  as  well  as  its  probable  effect  upon 
the  jury,  must  be  considered  in  the  light  of  the  facts  on  which  plaintiff 
based  his  right  to  recover  under  the  estimates  made  by  the  engineer;  and 
it  evidently  was  intended,  and  so  understood  by  the  jury,  to  determine 
the  compensation  plaintiff  was  entitled  to  receive  for  clearing  or  grubbing 
the  right  of  way,  as  well  as  the  roadbed. 

If  the  charge  had  limited  the  right  to  recover  to  such  services  as  were 
necessary  to  make  a  safe  roadbed,  as  required  to  that  end  by  the  engi- 
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neers,  it  would  have  been  correct;  for  the  latter  were  empowered  b3'  de- 
fendants to  determine  how  that  should  be  constructed,  and  it  was  the  duty 
of  plaintiff,  under  the  contract,  in  so  far,  to  be  governed  by  the  profile, 
plans,  and  specifications  of  the  engineers  placed  in  charge  of  the  work. 

The  chai'ge,  however,  does  not  so  limit  the  right  of  the  plaintiff  to  re- 
cover, but  informed  the  jury  that  he  might  recover  for  clearing  or  gi'ub- 
bing  a  greater  space  along  the  line  of  the  roadbed  than  was  actually 
covered  by  it,  if  this  was  deemed  necessary  by  the  engineer  in  charge  of 
the  work. 

Clearing  or  gi-ubbing  a  right  of  way  thirty  metres  wide  may  have  been 
deemed  necessary  by  the  engineers  to  the  safety  of  the  road  to  be  con- 
structed, or  necessary  to  enable  the  plaintiff  to  do  the  work  he  had  con- 
tracted to  do;  but  if  such  work  was  necessary  to  these  ends,  that  would 
not  bring  it  within  the  contract,  unless  the  work  entered  into  the  proper 
construction  of  such  a  roadbed  as  the  engineers  required  to  be  constructed. 

The  construction  of  the  roadbed  was  the  subject  matter  of  the  contract 
between  the  pai'ties. 

Whether  a  railway  to  be  placed  on  the  roadbed  to  be  constructed  under 
the  contract  could  be  safely  operated  unless  the  right  of  way  was  cleared, 
was  a  matter  with  which  the  plaintiff  was  not  concerned;  and  as  the  de* 
fendants  had  made  no  contract  with  reference  to  that,  outside  of  that  part 
affected  by  proper  construction  of  the  roadbed,  the  engineers  had  no 
power  to  bind  them  under  the  contract  for  any  work  not  fairly  contem- 
plated by  it. 

If  plaintiff  found  it  necessary  to  clear  brush  or  timber  from  a  part  of 
the  right  of  way,  other  than  that  necessary  for  the  proper  construction  of 
the  roadbed,  in  order  that  his  employes  and  teams  might  have  access  to 
the  work  he  had  contracted  to  do,  that  would  not  entitle  him  to  compen- 
sation therefor  under  the  contract,  even  if  the  engineers  directed  this  to 
be  done;  for  his  contract  was  made  with  reference  to  the  right  of  way  as 
it  was,  and  not  with  reference  to  the  right  of  way  to  be  cleared  by  de- 
fendants. 

Whatever  expense  or  labor  was  necessary  to  enable  plaintiff  to  perfonn 
the  work  he  had  contracted  to  do  would  fall  upon  him,  and  can  not  be 
imposed  on  the  defendants  under  the  contract. 

All  the  work  embraced  in  the  contract,  other  than  ditching,  was  to  be 
performed  in  constructing  the  roadbed,  and  the  ditching,  which  proba- 
bly would  frequently  extend  even  beyond  the  right  of  way,  was  con- 
tracted for  evidently  because  deemed  necessary  to  the  construction  of  a 
safe  roadbed. 

We  are  of  opinion  that  the  charge  complained  of  was  misleading,  and 
as  matter  of  law  erroneous  when  applied  to  the  contract  and  facts  on 
which  plaintiff  based  his  claim;  and  in  such  case  it  was  not  incumbent  on 
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defendants  to  ask  a  charge  correcting  it.  That  is  necessary  only  when  the 
charge  is  correct  as  far  as  it  goes,  but  does  not  present  the  law  fully  on 
some  phase  of  a  case. 

No  question  arises  in  this  case  as  to  the  circumstances  under  which 
plaintiff  would  be  entitled  to  recover  for  work  done  by  him  under  in- 
structions from  the  engineers,  which  was  not  embraced  in  the  contract, 
and  it  is  therefore  unnecessary  to  consider  such  a  question. 

For  the  error  of  the  District  Court  in  giving  the  charge  complained  of, 
the  judgment  of  that  court  and  the  Court  of  Civil  Appeals  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Delivered  March  29,  1894. 


Sidney  Martin  et  al.  v.  C.  D.  Harnett  &  Co. 
No.  108. 

1.  Trial  of  Biffht  of  Property— Default. 

Between  the  passage  of  the  Act  of  1891  fixiog  appearance  day  as  the  sec- 
ond day  of  the  term,  and  the  passage  of  the  Act  of  1893,  changing  the 
time  allowed  the  defendant  for  pleading  from  the  fifth  to  the  second 
day  of  the  term.  It  was  proper  for  the  District  Court  to  render  a  judg- 
ment by  default  in  a  '^  trial  of  right  of  property^^  case  on  the  second 
day  of  the  term.  The  amendment  to  article  1280,  July  13, 1891 ,  ope- 
rated as  a  repeal  of  so  much  of  article  1263  as  was  inconsistent  with 
the  amendment  in  allowing  five  days  to  the  defendant  in  which  to  file 
answer 521 

2.  Same— Appearance—Default. 

Articles  1280, 1281,  and  1282,  Revised  Statutes,  after  the  first  of  them 
was  amended,  In  effect  declared  that  the  second  day  of  a  term  should 
he  appearance  day ;  that  on  that  day  at  each  term  cases  in  which  cita- 
tion had  heen  served  for  the  requisite  period  should  he  called  in  their 
order,  and  that  upon  this  call  plaintiffs  should  be  entitled  to  judg- 
ment by  default  against  defendants  who  had  not  filed  answers 622 

8.  Same. 

This  rule  obtains  as  to  time  for  default  in  cases  of  trial  of  right  of  prop- 
erty, if  the  claim  was  made  and  oath  and  bond  returned  into  court 
before  the  commencement  of  the  term,  whether  this  occurred  five  days 
before  the  commencement  of  the  term  or  not;  for  in  such  cases  de- 
fendant, who  is  the  claimant,  is  not  entitled  to  service 523 

4.  Default  in  Trial  of  Bight  of  Property. 

Under  the  Act  of  1887  (Revised  Statutes,  Sayles'  edition,  article  4843), 
where  claimant  to  property  levied  upon  maizes  claim  under  the  stat- 
ute, and  makes  default,  judgment  should  be  entered  against  such  claim- 
ant fixing  the  amoimt  of  the  claim  of  the  plaintiff  for  which  execution 
may  issue,  as  well  as  ascertaining  the  value  of  the  property  levied 
upon 523 
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6.  Same. 

The  Act  of  1887  amendatory  of  article  4843  had  in  view  several  purposes. 
(1)  Judgment  was  to  be  entered  for  value  of  the  property  and  inter- 
est. (2)  Only  one  execution  was  to  issue,  the  amount  of  judgment  of 
each  party  being  ascertained.  (3)  Priorities  are  to  be  declared  where 
the  amount  of  the  several  judgments  is  in  excess  of  the  value  of  the 
property 524 

Certified  Questions  from  Court  of  Civil  Appeals  for  Second  District, 
in  an  appeal  from  Jack  County. 

Stanley^  Spoonts  &  Meek,  for  plaintiflfs  in  error. — 1.  Prior  to  the  pass- 
age of  the  Act  of  1891,  hereafter  referred  to,  article  1280  of  the  Revised 
Statutes  provided  that  the  fifth  day  of  each  term  of  the  District  Court  was 
termed  appearance  day.  Article  1268  of  the  Revised  Statutes  provided, 
that  in  all  cases  in  which  the  citation  had  been  pei-sonally  served  at  least 
five  days  before  the  first  day  of  the  term  to  which  it  was  returnable,  ex- 
clusive of  the  day  of  service  and  return,  the  answer  of  the  defendant 
should  be  filed  in  the  District  Court  on  or  before  the  fifth  day  of  the  re- 
turn term.  In  1891  article  1280,  before  referred  to,  was  so  changed  as 
to  read,  *'  The  second  day  of  each  term  in  the  District  or  County  Court 
is  termed  appearance  day."  Acts  1891,  p.  94.  But  there  was  no  amend- 
ment of  article  1263,  in  which  the  defendant  was  allowed  until  the  fifth 
day  of  the  term  of  court  in  which  to  file  his  answer.  In  1893  said  article 
1263  of  the  Revised  Statutes  was  so  changed  that  thereafter  it  was  pro- 
vided, that  in  all  cases  in  which  citation  has  been  personally  served  at 
least  ten  days  before  the  term  to  which  it  is  returnable,  exclusive  of  the 
day  of  service  and  return,  the  answer  of  the  defendant  shall  be  filed  in 
the  County  and  District  Courts  on  or  before  the  second  day  of  the  return 
term,  and  before  the  call  of  the  appearance  docket  on  said  day.  The 
second  section  of  said  act  provides,  that  '*  Whereas  there  is  now  a  con- 
flict between  articles  1263  and  1280,  and  the  crowded  condition  of  the 
calendar  and  the  large  number  of  bills  pending,  ♦  ♦  ♦  creates  an 
emergency  requiring  an  immediate  passage  of  said  act,"  etc. ;  thus  giving 
a  legislative  construction  to  the  position  for  which  we  shall  contend  io 
this  case. 

The  fii'st  issue  submitted  is,  whether  or  not  it  was  proper  to  render  a  judg- 
ment on  the  second  day  of  the  term,  in  a  trial  of  right  of  property  case. 
Article  4835  of  the  Revised  Statutes  provides,  that  if  the  plaintiff  ap- 
pears, and  the  defendant  fails  to  appear,  or  neglects  or  refuses  to  Join 
issue  under  the  direction  of  the  court  or  justice  within  the  time  prescribed 
for  pleading,  the  plaintiff  shall  have  judgment  by  default.  After  the  Act 
of  1893  took  effect,  a  judgment  by  default  in  a  trial  of  right  of  property 
case  could  properly  be  rendered  on  the  second  day  of  the  term;  but  we 
respectfully  insist  that  prior  to  the  passage  of  said  act,  and  after  the  Act  of 
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1891,  making  the  second  day  of  the  term  of  the  District  Com*t  appear- 
ance day,  it  would  be  improper  for  the  court  to  render  a  judgment  by 
default  in  a  trial  of  right  of  property  case  on  the  second  day  of  the  term 
of  the  District  Court.  The  Act  of  1891  was  unquestionably  in  conflict 
with  article  1263  of  the  Revised  Statutes;  but  article  4835,  with  refer- 
ence to  judgment  by  default  in  trial  of  right  of  property  cases,  has  no 
reference  whatever  to  appearance  day,  but  prescribes  that  judgment  may 
be  taken  by  default  where  defendant  fails  to  appear  within  the  time  pre- 
scribed for  pleading;  and  the  only  time  prescribed  for  pleading,  prior  to 
the  passage  of  the  Act  of  1893,  was  the  fifth  day  of  the  term,  as  provided 
in  article  1263.  The  question  at  issue  is  not  whether  a  judgment  in  an 
ordinary  case  could  be  rendered  on  the  second  day  of  the  term,  but 
whether  a  judgment  in  a  trial  of  right  of  property  case  could  be  ren- 
dered prior  to  the  time  prescribed  by  law  within  which  the  defendant 
was  required  to  file  his  pleading  in  the  District  Court. 

In  the  case  of  McKay  v.  Barlow,  4  Willson's  Civil  Cases,  299,  the  Court 
of  Appeals  held,  that  by  reason  of  the  conflict  existing  between  article 
1280  as  amended  in  1891,  and  article  1263  prior  to  the  amendment  of 
1893,  the  defendant  in  any  kind  of  a  case  had  until  the  fifth  day  in  which 
to  file  his  answer,  and  that  no  valid  judgment  by  default  could  be  taken 
prior  to  the  fifth  day.  In  the  trial  of  the  case  at  bar  before  the  Court  of 
Civil  Appeal  of  the  Second  Supreme  Judicial  District  the  same  opinion 
was  rendered. 

2.  Pi-ior  to  the  passage  of  the  Act  of  July  4,  1887,  it  had  been  held 
that  in  a  trial  of  right  of  property  case  it  was  proper  to  render  judgment 
for  the  value  of  the  property,  with  legal  interest,  without  reference  to 
the  amount  of  the  claim  of  the  plaintiff  in  the  writ  against  the  original 
defendant.  With  a  view  to  correcting  the  manifest  injustice  arising  from 
this  condition  of  affairs,  tlie  Legislature,  in  1887,  provided  that  such 
judgment  shall  be  rendered  in  favor  of  the  plaintiff  in  the  writ,  or  sev- 
eral plaintiffs  if  more  than  one,  and  shall  fix  the  amount  of  each  plaintiff's 
claim;  and  in  ca^e  such  judgment  shall  not  be  satisfied  by  a  return  of  the 
property  as  provided  in  article  4845,  then  execution  shall  issue  thereon 
in  the  name  of  the  plaintiff  for  the  amount  of  his  claim,  or  of  all  the 
plaintiffs  for  the  sum  of  their  several  claims,  provided  the  amount  of  such 
judgment  exceed  such  claim  or  sum;  and  in  such  cases  the  excess  of  such 
judgment  shall  enure  to  the  benefit  of  any  person  who  shall  show  superior 
right  or  title  to  the  property  as  against  the  claimant;  but  if  such  judg- 
ment be  for  a  less  amount  than  the  sum  of  the  several  plaintiffs'  claims, 
then  the  respective  rights  and  priorities  of  the  several  plaintiffs  shall  be 
fixed  and  adjusted  in  the  judgment.  Acts  of  1887,  p.  104;  Sayles*  Civ. 
Stats.,  art  4843.  The  amendment  of  1887  applies  as  well  where  there  is 
one  writ  as  where  there  are  more  writs  than  one.  The  provision  is,  that 
such  judgment  shall  be  rendered  in  favor  of  the  plaintiff  in  the  writ,  or 
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of  the  several  plaintiffs  if  more  than  one,  and  shall  fix  the  amount  of  each 
plaintiff's  claim;  and  further  provides  the  execution  shall  issue  in  the 
name  of  the  plaintiff  for  the  amount  of  his  claim.  It  was  evidentlj  the 
purpose  of  the  Legislature  to  so  arrange  the  law  that  a  plamtiff  would  not 
be  entitled  to  execution  for  more  than  the  amount  of  his  claim,  because 
the  defendant  taking  the  propei^ty  is  entitled  to  it,  except  as  against  the 
claim  of  the  plaintiff  in  the  writ  who  levies  upon  it,  and  if  there  is  an 
excess  after  satisfying  that  claim,  the  claimant  is  entitled  to  that  excess; 
and  the  law  wisely  provides  that  the  judgment  in  the  trial  of  the  right  of 
property  should  fix  the  amount  of  the  claim  of  the  plaintiff  in  the  wiit^ 
and  that  execution  should  only  issue  for  that  amount,*  and  for  no  more. 

Bo88y  Chapman  &  Eoaa^  for  defendants  in  error. — The  first  question  is, 
whether  under  the  Act  of  1891  judgment  by  default  could  be  rendered 
on  the  second  day  of  the  term.  Under  the  Act  of  1891  service  was  re* 
quired  to  be  had  at  least  ten  days  before  the  first  day  of  the  return  term, 
and  changed  the  appearance  day  from  the  fifth  to  the  second  day  of  the 
term,  but  did  not  in  express  terms  repeal  article  1263,  Revised  Statutes. 
The  latter  article  provided,  that  where  citation  had  been  served  for  at 
least  five  days  before  the  return  term,  the  defendant  should  file  an  an* 
swer  on  or  before  the  fifth  day  of  the  term.  It  will  be  noticed  that  under 
this  article,  as  well  as  under  the  Act  of  1891,  it  was  intended  that  the  de- 
fendant should  have  at  least  ten  days  after  service  in  which  to  answer^ 
Under  article  1363  service  must  be  for  at  least  five  days  before  the  first 
day  of  the  term,  and  answer  filed  on  or  before  the  fifth  day;  under  Act 
of  1891  service  must  be  for  at  least  ten  days,  and  the  second  day  of  the 
term  made  appearance  day.  We  are  aware  of  no  decision  by  this  court 
construing  the  Act  of  1891. 

The  trial  courts  throughout  the  State,  so  far  as  we  know,  rendered 
judgment  by  default  on  the  second  day  of  the  term.  The  Supreme  Court 
had  held  before  the  Act  of  1891,  that  if  defendant  appeared  on  the  fifth 
day,  and  asked  for  the  day  in  which  to  answer,  it  would  be  error  to  re- 
fuse the  time.  In  the  case  of  McKay  v.  Barlow,  cited  by  plaintiffs  in 
error  in  their  brief,  the  answer  was  filed  on  the  second  day,  but  after 
judgment  had  been  rendered.  The  Court  of  Civil  Appeals  for  the  Third 
District  has  recently  held  that  judgment  by  default  was  properly  ren- 
dered on  the  second  day. 

The  Legislature  certainly  intended  that  judgments  could  be  rendered 
on  the  second  da}'  of  the  term.  The  presumption  is  that  something  was 
intended  to  be  accomplished  by  the  Legislature.  The  second  day  is  ex- 
pressly made  appearance  day.  If  you  give  it  the  construction  claimed 
by  plaintiffs  in  error,  you  have  an  appearance  day  on  which  the  defend- 
ant may  or  may  not  at  his  pleasure  appear.     Under  the  old  act  he  could 
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have  appeared  on  the  first  or  second  day.  This  construction  nullifies  and 
renders  wholly  ineffectual  the  Act  of  1891. 

We  respectfully  submit  that  the  several  articles  of  the  Revised  Statutes 
applicable  and  the  Act  of  1891,  taken  together,  show  conclusively  that  the 
Legislature  intended  to  make  the  second  da}^  of  the  tei*m  default  day.  No 
answer  was  ever  filed  in  this  case. 

The  remaining  question  is,  Is  a  judgment  rendered  in  a  trial  of  x'^S^^ 
of  property  case,  since  the  Act  of  1887,  valid  if  in  conformity  with  arti- 
cle 4843,  Revised  Statutes? 

It  has  been  held  that  under  that  article,  if  the  judgment  was  for  more 
than  plaintiff's  demand,  the  claimant  had  his  remedy  by  injunction  to  re- 
strain the  plaintiff  from  collecting  more  than  his  claim.  Elser  v.  Graber, 
69  Texas,  226;  Bank  v.  Bates,  76  Texas,  829. 

We  submit  that  the  two  decisions  above  cited  settle  in  our  favor  this 
question.  Judge  Henry,  in  the  latter  of  said  cases,  says:  **  Before  the 
amendment  we  think  that  a  judgment  rendered  in  terms  of  the  statute 
should  have  been  construed  to  have  the  same  operation  as  the  one  pro- 
vided for  by  the  amendment." 

The  Act  of  1887  was  only  intended  to  apply  to  oases  where  there  were 
several  writs  levied  on  the  property. 

8TAYT0N,  Chief  Justice. — Questions  certified  are: 

'^  1.  Between  the  passage  of  the  Act  of  1891,  fixing  appearance  day  as 
the  second  day  of  the  term,  and  the  passage  of  the  Act  of  1893,  changing 
the  time  allowed  the  defendant  for  pleading  from  the  fifth  to  the  second 
day  of  the  term,  was  it  proper  for  the  District  Court  to  render  a  judg- 
ment by  default  in  a  '  trial  of  right  of  property '  case  on  the  second  day 
of  the  term,  under  article  4835,  which  gives  the  defendant  until  *  the 
time  prescribed  for  pleading'  in  which  to  appear  and  join  issue?" 

Article  4835  declares:  "  If  the  plaintiff  appears,  and  the  defendant 
fails  to  appear  or  neglects  or  refuses  to  join  issue  under  the  direction  of 
the  court  or  justice  within  the  time  prescribed  for  pleading,  the  plaintiff 
shall  have  judgment  by  default,  as  in  other  cases." 

The  person  who  makes  claim  to  property  levied  upon  is  the  defendant, 
and  the  statute  does  not  require  service  upon  him,  but  he  stands  in  court 
at  the  fii-st  term  after  claim  is  made  and  the  oath  and  bond  returned  as 
does  every  other  defendant  who  has  been  served  for  the  requisite  period 
before  the  term  begins. 

Before  the  acts  referred  to  in  the  question  were  passed,  the  statutes 
were  as  follows: 

"Article  1280.  The  fifth  day  of  each  term  of  the  District  Court  and 
the  third  day  of  each  term  of  the  County  Court  are  termed  appearance 
days. 

''Article  1281.    It  shall  be  the  duty  of  the  court,  on  appearance  day 
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of  each  term,  or  as  soon  thereafter  as  practicable,  to  call  in  their  order 
all  the  cases  on  the  docket  which  are  returnable  to  such  term. 

"Article  1282.  Upon  the  call  of  the  appearance  docket,  or  at  any  time 
after  appearance  day,  the  plaintiff  may  take  judgment  by  default  against 
any  defendant  who  has  been  served  with  process  and  who  has  not  pre- 
viously filed  an  answer." 

'^Article  1263.  In  all  cases  in  which  the  citation  has  been  personally 
served  at  least  five  days  before  the  first  day  of  the  term  to  which  it  is 
returnable,  exclusive  of  the  day  of  service  and  return,  the  answer  of  the 
defendant  shall  be  filed  in  the  District  Court  on  or  before  the  fifth  day  of 
the  return  terra,  and  in  the  County  Court  on  or  before  the  third  day  of 
the  return  term." 

It  is  evident  that  the  last  article  and  article  1280  relate  in  pai*t  to  the 
same  subject,  and  that  together  they  declared  within  what  time  a  defend- 
ant who  was  under  obligation  to  answer  at  a  given  time  must  do  so,  and 
declare  that  day  to  be  appearance  day. 

Before  any  change  was  made  in  article  1280,  a  person  who  had  made 
elaim  under  the  statute  to  property  levied  upon  was  under  obligation  to 
appear  and  join  issue  on  or  before  the  fifth  day  of  the  term  succeeding 
the  making  of  the  claim,  and  if  he  failed  or  refused  to  do  so,  judgm^it 
by  default  might  be  rendered  against  him. 

Article  1280,  however,  was  so  amended  by  the  Act  of  July  13,  1891, 
as  to  read,  *'The  second  day  of  each  term  of  the  District  or  County 
Court  is  termed  appearance  day;"  but  article  1263  was  not  expressly  re- 
pealed, nor  was  it  amended  in  terms  until  this  was  done  by  the  Act  of 
March  20,  1893,  when  it  was  so  amended  as  to  conform  to  article  1280 
as  amended. 

It  is  claimed  that  until  article  1263  was  so  amended,  it  remained  in  full 
force,  and  that  judgment  by  default  could  not  be  taken  against  a  defend- 
ant until  the  expiration  of  the  time  within  which  by  it  he  was  under  ob- 
ligation to  answer. 

Article  1263  fixed  the  period  of  citation  before  the  beginning  of  a  term 
necessary  to  put  a  defendant  subject  to  default  if  he  failed  to  answer  at 
the  next  term  after  service  was  made,  and  in  so  far  remained  in  force 
until  it  was  amended. 

It  also  fixed  the  time  within  which  a  defendant,  who  had  been  cited 
for  the  requisite  period  before  a  term  began,  was  required  to  file  an  an- 
swer; but  did  not  in  terms  declare  that  on  failure  so  to  file  an  answer 
judgment  by  default  might  be  entered  against  him. 

That  was  regulated  by  ai*ticles  1280,  1281,  and  1282;  and  after  article 
1280  was  so  amended  as  to  make  the  second  day  of  the  term  appearance 
day,  there  was  a  conflict  between  them  and  so  much  of  article  1263  as 
prescribed  the  time  within  which  a  defendant  should  answer;  and  in  view 
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of  this  conflict,  the  later  law  must  be  held  to  have  repealed  so  much  of 
the  former  as  was  in  conflict  with  it. 

Articles  1280,  1281,  and  1282,  after  the  first  of  them  was  amended,  in 
effect,  declared  that  the  second  day  of  a  term  should  be  appearance  day; 
that  on  that  day  at  each  term  cases  in  which  citation  had  been  served  for 
the  requisite  period  should  be  called  in  their  order,  and  that  upon  this 
call  plaintiffs  should  be  entitled  to  judgments  by  default  against  defend- 
ants who  had  not  filed  answer. 

Right  to  a  judgment  by  default  on  the  second  day  of  a  term  is  incon- 
sistent with  the  right  of  a  defendant  to  answer  on  the  fifth  day,  and  thus 
avoid  default,  in  the  absence  of  something  in  the  statute  showing  inten- 
tion to  make  the  judgment  by  default  only  interlocutory. 

That  a  defendant  has  right  to  answer  at  any  time  before  judgment  by 
default  is  taken,  is  well  settled;  and  if  a  defendant  appeai*s  on  the  second 
day  of  a  term  and  asks  for  the  entire  day  to  answer,  it  might  be  proper 
to  grant  the  request,  if  this  be  shown  to  be  necessary;  but  in  the  absence 
•of  such  a  request,  judgment  by  default  could  be  properly  rendered  on 
the  second  day  of  a  term,  after  article  1280  was  amended,  in  all  cases  in 
which  citation  had  been  served  five  days  before  the  commencement  of  the 
term. 

This  rule  applied,  as  to  time  for  default,  in  cases  of  trial  of  right  of 
property,  if  the  claim  was  made  and  oath  and  bond  returned  into  court 
before  the  commencement  of  the  term,  whether  this  occurred  five  days 
before  the  commencement  of  the  term  or  not,  for  in  such  cases  the  claim- 
ant is  not  entitled  to  citation. 

The  second  question  certified  is:  "  Should  a  judgment  by  default  in  a 
'trial  of  right  of  property'  case  under  the  Act  of  1887  (2  Sayles*  Civil 
Statutes,  article  4843),  fix  the  amount  of  the  plaintiff's  claim  for  which 
the  execution  is  to  issue,  there  being  but  one  writ  levied,  as  well  as  the 
value  of  the  property  for  which  judgment  is  rendered  against  the  claim- 
ant?" 

The  law,  as  it  existed  before  the  act  referred  to,  declared,  that  "  In  all 
cases  where  any  claimant  of  property  under  the  provisions  of  this  title 
shall  fail  to  establish  his  right  thereto,  judgment  shall  be  rendered  against 
him  and  his  sureties  for  the  value  of  the  property,  with  legal  interest 
from  the  date  of  such  bond; "  and  under  that  law  the  judgment  could  be 
satisfied  by  return  of  the  property  to  the  ofl9cer,  or  if  the  judgment  was 
for  a  larger  sum  than  was  due  the  plaintiff,  by  paying  the  sum  due  and 
costs  incurred  on  trial  of  right  of  property. 

The  act  referred  to  in  the  question  certified  was  amendatory  of  the  law 
as  above  stated,  and  the  amendment  consisted  of  an  addition  to  that  law 
as  follows:  "  Such  judgment  shall  be  rendered  in  favor  of  the  plaintiff 
in  the  writ,  or  of  the  several  plaintiffs  if  more  than  one,  and  shall  fix  the 
4imount  of  each  plaintiff's  claim;  and  in  case  such  judgment  should  not 
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be  satisfied  by  a  return  of  the  property  as  provided  in  article  4845,  then 
execution  shall  issue  thereon  in  the  name  of  the  plaintiff  for  the  amount 
of  his  claim,  or  of  all  the  plaintiffs  for  the  sum  of  their  several  claims, 
provided  the  amount  of  such  judgment  exceed  such  claim  or  sum;  and  in 
such  cases  the  excess  of  such  judgment  shall  enure  to  the  benefit  of  any 
person  who  shall  show  superior  right  or  title  to  the  property  claimed  as 
against  the  claimant;  but  if  such  judgment  be  for  a  less  amount  than  the 
sum  of  the  several  plaintiffs'  claims,  then  the  respective  priorities  of  the 
several  plaintiffs  shall  be  fixed  and  adjusted  in  the  judgment." 

The  amendment  had  in  view  several  distinct  purposes. 

The  judgment  directed  to  be  entered  is  for  the  value  of  the  property- 
claimed,  with  interest  from  date  of  the  claimant's  bond;  but  that  would 
give  no  information  of  the  sum  due  to  a  person  or  to  each  of  several  who 
had  caused  the  property  to  be  seized,  which  it  is  important  for  the  clerk 
to  have  before  he  can  properly  issue  execution,  which  ought  on  its  face 
to  show  what  a  single  plaintiff  is  entitled  to,  or  when  there  are  several 
plaintiffs,  to  show  what  sum  each  of  them  is  entitled  to.  This  would  be 
necessary  for  the  information  of  a  sheriff  whose  duty  it  would  be  to  pay 
to  each  plaintiff  the  sum  due  to  him  when  collection  was  made  under  exe* 
cution. 

That  there  might  be  no  uncertainty  about  these  matters,  the  amend- 
ment requires  the  judgment  to  fix  the  amount  of  a  single  plaintiff's  claim, 
or  of  the  several  claims  of  two  or  more  plaintiffs,  by  which  the  sum  for 
which  execution  shall  issue  may  be  ascertained  from  the  judgment  itself. 

The  amendment  was  further  intended  to  authorize  the  issue  of  only  one 
execution  to  enforce  the  judgment,  although  there  were  several  plaintiffs 
entitled  to  payment  out  of  the  sum  to  be  collected  under  it. 

A  further  purpose  of  the  amendment  was  to  require  the  judgment  to 
fix  priorities  of  each  plaintiff,  when  there  were  more  than  one,  if  the 
judgment,  based  on  the  value  of  property  claimed  and  interest,  was  for  a 
sum  less  than  that  due  to  all. 

What  effect  on  appeal  or  writ  of  error  should  be  given  to  the  failure 
of  a  court  t6  fix  by  its  judgment  the  sum  due  to  a  single  or  to  each  of 
several  plaintiffs,  is  a  question  not  certified. 

Delivered  April  2,  1894. 
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The  Gulp,  Colorado  <fe  Santa  Fe  Railway  Compaity  i  se  5251 

V.  W.  P.  Ctjsenberry.  I-    ^1 

No.  104. 

1.  Title  in  Aotion  for  Trespass  apon  Lands. 

Possession  of  land  under  a  claim  of  title  is  sufficient  evidence  of  title  in 
a  plaintiff  to  enable  him  to  sustain  an  action  for  an  injury  to  tbe  prem- 
ises. But  possession  is  only  prima  facie  proof  of  title,  and  it  is  com- 
petent for  the  defendant  to  rebut  such  presumption  by  showing  that 
the  land,  notwithstanding  such  possession,  belonged  to  another 627 

2.  Documentary  Evidence  Introduoed  may  be  Used  by  Both 

Parties. 
Deeds  and  patents  introduced  by  plaintiff  in  evidence  for  all  purposes 
could  be  used  in  behalf  of  the  defendant  as  if  offered  in  its  own  behalf. 

See  example 628 

8.  Limitation— Exceptions  to  Statute— Practice. 

Where  facts  are  established  giving  title  under  the  statute  of  limitations, 
in  order  to  defeat  the  title  so  established  the  burden  is  upon  the  ad- 
verse claimant  to  show  the  disability  of  coverture  or  other  statutory 
exception 628 

4.  Evidence. 

Plaintiff  in  suit  for  damages  proved  the  alleged  injury  by  burning  grass 
upon  a  survey  in  which  plaintiff  owned  the  south  half.  The  testi- 
mony was  insufficient;  it  devolved  upon  plaintiff  to  prove  the  burn- 
ing was  upon  the  south  half  owned  by  him 628 

5.  Limitation  of  Five  Years. 

In  action  for  trespass  upon  land,  where  the  right  to  recover  depended 
upon  plaintiff  proving  title  by  limitation  of  five  years,  it  was  neces- 
sary that  plaintiff  prove  that  tiie  five  years  possession,  etc..  had  ended 
before  the  trespass ;  it  is  not  sufficient  that  the  time  ended  before  the  trial.  629 

6.  Same— Practice. 

Where  the  testimony  as  to  possession  or  as  to  the  payment  of  taxes  is 
controverted,  or  not  clear  and  specific,  the  issue  should  be  submitted 
to  the  jury 529 

7.  Action  by  Tenant  in  Oommon— Abatement. 

The  rule  is  well  settled  by  decisions  of  this  court,  that  in  a  suit  to  re- 
cover damages  for  an  injury  to  real  property  all  the  tenants  in  common 
must  join ;  but  advantage  of  the  defect  must  be  taken  by  plea  in  abate- 
ment. In  absence  of  such  plea  the  plaintiff  may  recover  damages  in 
amount  proportionate  to  his  interest  in  the  property 629 

8.  Tenant  at  Will— Damages  to  the  Land. 

A  tenant  at  will  has  no  claim  against  a  trespasser  upon  the  land ;  the 
right  for  damages  is  in  the  landlord.  A  subsequent  contract  of  lease 
between  the  parties  in  which  the  landlord  yielded  to  the  tenant  the 
claim  for  injuries  during  the  term,  will  have  no  effect  upon  the  right 
of  the  landlord  for  injuries  during  the  tenancy  at  will 630 

9.  Neffliffence  by  Railway— Combustible  Materials  on  Track. 
It  is  not  negligence  per  se  for  a  railway  company  to  permit  grass  and 

weeds  or  other  combustible  material  to  accumulate  upon  its  right  of 
way.    In  the  work  of  clearing  off  the  right  of  way,  if  an  employe, 
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under  the  existing  circumfitances,  acted  in  a  pradent  and  careful  man- 
ner in  starting  a  fire  (from  which  damage  resulted),  the  railway  would 
not  be  liable,  although  there  had  been  negligence  in  allowing  the  grass, 
etc.,  to  accumulate.  The  facts  are  to  be  passed  upon  by  the  Jury  in 
determining  whether  proper  care  was  taken 531 

10.  Charge— Neffliffence^Burninff  Grass. 

In  an  action  against  a  railway  company  for  negligently  permitting  the 
escape  of  fire  from  its  right  of  way,  to  the  injury  of  adjacent  lands, 
the  court  did  not  define  negligence  in  its  charge  to  the  jury.  Tt  was 
therefore  proper  for  the  defendant  to  request  an  instruction  covering 
the  omission.  In  this  case  a  charge  not  accurate  was  aslced,  but  held 
sufficient  to  call  the  attention  of  the  court  to  the  omission,  and  thns 
present  the  defect  for  revision  on  appeal.    See  example 53^ 

11.  Pleading  Title  by  Limitation. 

It  seems  that  in  an  action  for  Injury  to  lands  the  plaintiff  should  not  be 
I)ermitted  to  prove  title  by  limitation  without  having  pleaded  it,  pro- 
vided objection  be  made  to  the  testimony 533 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Coleman  County. 

J.  TT.  Terry ^  for  plaintiff  in  error. 

Sims  &  Snodgrasa,  for  defendant  in  error,  cited:  Railway  v.  Overmant 
10  N.  E.  Rep.,  575;  Gram  v.  Railway,  46  N.  W.  Rep.,  975;  Railway  v. 
Nitche,  26  N.  E.  Rep.,  52;  Railway  v.  Williams,  30  N.  E.  Rep.,  69;  G^uld 
V.  Railway,  52  N.  W.  Rep.,  924;  Billings  v.  Railway,  West  Pub.  System^ 
vol.  2,  837;  Kellogg  v.  Railway,  26  Wis.,  223;  1  Piatt  on  Leases,  22,  23, 
657;  Taj'l.  on  Landl.and  Ten.,  sees.  173-178,  64;  4  Wait's  Act. and  Def., 
276;  Estey  v.  Baker,  50  Me.,  330;  Jeffer  v.  Gifford,  4  Barron,  141;  Cash- 
ing  v.  Kenfield,  5  Allen,  307;  Starr  v.  Jackson,  11  Mass.,  518;  French  v. 
Fuller,  23  Pick.,  104;  Wood  v.  Griffin,  46  N.  H.,  238;  Railway  v.  Ferry 
Co.,  82  III.,  223;  Cromraelin  v.  Thies  <&  Co.,  31  Ala.,  418;  Shipman  v. 
Mitchell,  64  Texas,  176;  1  Sedg.on  Dam.,  sees.  67-71. 

GAINES,  Associate  .Justice. — The  appellee  brought  this  suit,  in  right 
of  his  wife,  to  recover  of  appellant  damages  for  the  negligent  burning  of 
grass  upon  lands  alleged  to  belong  to  his  wife,  and  for  the  negligent  kill- 
ing of  a  cow,  also  alleged  to  be  the  property  of  the  wife. 

The  lands  described  in  the  petition  were  covered  by  several  patents 
from  the  State  of  Texas,  all  of  which  the  plaintiff  introduced  in  evidence. 
He  also  showed  title  in  his  wife,  through  regular  chains  of  conveyances, 
to  all  the  lands,  except  to  the  T.  S.  Goodrum  survey  of  853^  acres,  the 
southeast  quarter  of  survey  number  67,  in  the  name  of  the  Buffalo  Bayou, 
Brazos  <fe  Colorado  Railway  Company,  and  to  the  north  half  of  survey 
number  65,  patented  upon  a  certificate  granted  to  the  same  company. 
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The  plaintiff  only  claimed  title  in  his  wife  to  an  undivided  half  of  the 
Goodram  survey,  and  as  to  that  survey  claimed  a  recover}'  for  one-half 
of  the  damages  only  which  had  accrued  upon  it.  He  exhibited  in  evi- 
dence a  deed  from  one  Branch  to  W.  P.  Cusenberry,  E.  T.  Cusenberry, 
and  D.  B.  Cusenberry  to  an  undivided  one-half  interest  in  that  survey^ 
which  was  recorded  February  19,  1883. 

A  deed  was  also  introduced  in  evidence  from  one  Ricker  to  W.  P. 
Cusenberry  to  the  southeast  quarter  of  Buffalo  Bayou,  Brazos  <fe  Colorado 
Railway  Company  survey  number  67.  No  conveyance  either  of  the  Good- 
rum  or  of  survey  number  67  from  the  respective  patentees  was  shown  to 
either  Branch  or  Ricker. 

The  plaintiff  also  introduced  in  evidence  a  deed,  dated  February  8, 
1886,  from  W.  P.,  E.  T.,  and  D.  B.  Cusenberry  to  the  wife  of  plaintiff 
for  all  of  the  lands  described  in  the  petition,  including  the  undivided 
one-half  interest  in  the  Goodrum  survey,  the  southeast  quarter  of  Buffalo 
Bayou,  Brazos  <fe  Colorado  Railway  Company  survey  number  67,  and  the 
north  half  of  Buffalo  Bayou,  Brazos  <k  Colorado  Railway  Company  sur- 
vey number  65.  To  the  north  half  of  number  65  there  was  no  convey- 
ance exhibited  to  the  grantors  in  the  last  mentioned  deed,  or  to  either  of 
them. 

The  plaintiff  testified,  that  the  lands  were  enclosed  as  a  pasture  in  the 
summer  of  1883  by  W.  P.,  E.  T.,  and  D.  B.  Cusenberry,  and  have  ever 
since  been  adversely  held  by  them  and  by  his  wife,  to  whom  they  con- 
veyed them  in  1886.  He  also  testified,  that  since  the  time  the  lands  had 
been  enclosed  all  taxes  on  them  had  been  paid  by  the  occupants. 

In  logical  order,  the  first  question  in  the  case  is  as  to  the  suflSciency  of 
the  evidence  to  show  title  in  the  wife  of  plaintiff  to  the  lands  upon  which 
the  grass  was  burned.  The  court  in  its  charge  assumed  that  such  title 
had  been  proved,  and  instructed  the  jury,  in  effect,  to  find  for  the 
plaintiff,  provided  they  believed  from  the  evidence  that  the  grass  had 
been  negligently  burned  as  alleged  in  the  petition.  Counsel  for  the  de- 
fendant in  error  insisted  that  the  charge  was  not  erroneous,  for  two  rea- 
sons; first,  because  proof  of  possession  is  sufi9cient  evidence  of  title  against 
a  mere  wrongdoer;  and  second,  because,  as  they  claim,  as  to  all  theland 
to  which  the  plaintiff  failed  to  show  a  right  in  the  wife  of  the  plaintiff  by 
a  consecutive  chain  of  title  from  the  sovereignty  of  the  soil,  he  showed 
title  in  her  by  the  statute  of  limitations. 

Possession  of  land  under  a  claim  of  title  is  sufl9cient  evidence  of  title 
in  a  plaintiff  to  enable  him  to  sustain  an  action  for  an  injury  to  the  prem- 
ises. Express  Co.  v.  Dunn,  81  Texas,  85;  Railway  v.  Timmermann,  61 
Texas,  660;  Kolb  v.  Bankhead,  18  Texas,  228;  Parker  v.  Railway,  71 
Texas,  132. 

But  possession  is  only  prima  facie  evidence  of  title;  and  we  are  of 
opinion  that  it  is  always  competent  for  the  defendant  in  such  a  case  to 
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rebut  the  presumption  arising  from  possession  by  showing  tiiat  the  title, 
notwithstanding  such  possession,  is  in  another. 

The  patents  and  deeds  introduced  in  evidence  by  the  plaintiff  .were  in 
evidence  for  all  purposes,  and  were  as  available  to  the  defendant  as  if 
offered  in  its  own  behalf.  The  patent  to  Goodrum  showed  the  title  to 
that  survey  in  him,  and  there  was  no  conveyance  to  show  that  he  had 
ever  parted  with  it.  So  also  the  patent  to  Willard  to  the  Buffalo  Bayou, 
Brazos  <&  Colorado  Railway  Company  survey  number  67  and  the  deed 
from  Willard  to  Thomas  showed  title  to  that  survey  in  Thomas,  and 
there  was  nothing  to  prove  that  he  had  ever  conveyed  the  southwest 
quarter  of  the  section.  The  patent  and  the  deeds  to  number  65,  Buffalo 
Bayou,  Brazos  <fe  Colorado  Railway  Company,  also  brought  the  title  of 
that  survey  down  to  W.  H.  Thomas,  but  no  further. 

As  to  these  tracts,  therefore,  the  plaintiff's  case  must  stand,  if  at  all, 
upon  his  proof  of  title  in  his  wife  by  the  statute  of  limitations.  He 
showed  continuous  adverse  possession,  with  payment  of  taxes,  of  the 
Goodrum  survey,  and  of  the  southeast  quarter  of  the  Buffalo  Bayou, 
Brazos  &  Colorado  Railway  survey  number  67,  under  duly  recorded 
deeds,  for  the  full  period  of  five  years  before  the  first  fire,  which  occurred 
December  3,  1888.  This  established  title  in  the  wife  to  these  tracts  by 
the  statute  of  limitations. 

In  order  to  defeat  the  title  so  established,  the  burden  was  upon  the  de- 
fendant to  show  the  disability  of  minority  or  coverture,  if  any  such 
existed.    This  it  did  not  do. 

No  evidence  of  title  to  the  north  half  of  survey  number  65,  Buffalo 
Bayou,  Brazos  <fe  Colorado  Railway  Company,  was  exhibited  in  the  wife, 
save  the  deed  from  W.  P.,  E.  T.,  and  D.  B.  Cusenberry  to  her,  which 
was  not  executed  until  the  8th  day  of  February,  1886,  and  not  recorded 
until  the  10th  day  of  that  month.  The  only  fire  upon  this  survey  that 
was  proved  occurred  in  March,  1890,  within  five  years  from  the  record 
of  the  wife's  deed,  and  it  was  not  shown  that  it  occurred  on  the  south 
half  of  the  survey,  the  part  to  which  she  had  shown  title  by  a  consecutive 
chain  of  conveyance  from  the  State. 

The  burden  was  upon  the  plaintiff  to  prove  that  the  injury  was  done 
to  land  to  which  title  was  shown  in  the  wife,  and  the  evidence  leaving  it 
indeterminate  whether  the  burning  occurred  upon  the  north  half  or  the 
south  half  of  the  surveys  it  became  important  whether  she  showed  title 
to  the  former  by  the  statute  of  limitations. 

It  is  contended  on  behalf  of  appellee,  that  since  possession,  with  pay- 
ment of  taxes  under  a  recorded  deed,  was  shown  to  have  continued  for 
the  full  period  of  five  years  at  the  date  of  the  trial,  this  was  sufficient  to 
justify  a  recovery  for  an  injury  to  the  land  in  question  which  occurred 
before  that  time. 

In  this  proposition  we  do  not  concur.     It  is  quite  clear  to  us,  that  in 
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order  to  maintain  his  action  for  an  injury  to  the  north  half  of  the  survey 
it  was  incumbent  upon  the  plaintiff  to  show  that  his  wife  had  title  to  that 
half  at  the  time  the  injury  occurred. 

It  follows  that  in  our  opinion  the  court  erred  in  charging  the  jury  that 
they  should  find  for  the  plaintiff,  if  they  believed  the  grass  upon  the 
lands  was  burned  by  reason  of  the  negligence  of  defendant's  servants. 
It  should  have  charged,  that  under  the  evidence  as  to  title  they  could 
give  no  damages  for  the  injury  done  to  survey  number  65. 

The  amount  of  damages  claimed  in  the  petition  for  the  injury  to  this 
tract  was  only  $30,  and  the  defendant  in  error  offers  in  this  court  to  re- 
mit this  sum,  in  the  event  the  court  determines  that  there  was  error  in 
the  charge  in  the  particular  in  question.  Since  we  have  determined  that 
the  judgment  must  be  reversed  upon  another  ground,  it  is  not  necessary 
for  us  to  decide  whether  such  remittitur  would  cure  the  error  or  not. 

It  is  insisted  by  plaintiff  in  error,  that  the  evidence  as  to  th,e  payment 
of  taxes  was  not  sufficient  to  have  justified  the  court  in  assuming  in  its 
charge  to  the  jury  such  payment  as  an  uncontroverted  fact.  In  view  of 
another  trial,  we  deem  it  sufficient  to  say,  that  should  the  evidence  as  to 
possession  or  as  to  the  payment  of  taxes  be  controverted,  or  be  not  clear 
and  explicit,  the  court  should  submit  the  question  for  the  determination 
of  the  jury. 

Under  the  assignment  as  to  error  in  the  charge  under  consideration,  it 
also  seems  to  be  claimed  that  there  was  error  in  permitting  a  recovery  of 
damages  for  the  injury  done  to  the  Goodrum  survey,  because  the  owner 
of  the  undivided  half  of  that  tract  was  not  made  a  party.  The  plaintiff 
alleged  title  in  his  wife  to  an  undivided  one-half  interest  in  that  survey 
only,  and  asked  a  recovery  for  one-half  only  of  the  damages  thereto. 
The  rule  is  well  settled  by  the  decisions  of  this  court,  that  in  a  suit  to  re- 
cover damages  for  an  injury  to  real  property,  all  the  tenants  in  common 
must  join;  but  that  advantage  of  the  defect  in  the  petition  must  be  taken 
by  a  plea  in  abatement,  and  that  in  the  absence  of  such  plea  the  plaintiff 
may  recover  damages  in  an  amount  proportionate  to  his  interest  in  the 
property.  May  v.  Slade,  24  Texas,  205;  Rowland  v.  Murphy,  66  Texas, 
534;  Parks  v.  Dial,  56  Texas,  261;  Lee  v.  Turner,  71  Texas,  264.  The 
plea  in  abatement  must  give  the  plaintiff  a  better  writ.  Hence  the  de- 
fendant should  not  only  have  pleaded  the  nonjoinder,  but  the  plea  should 
have  shown  who  were  the  owners  qf  the  other  half-interest.  Not  having 
done  this,  it  can  not  now  complain  that  the  plaintiff  was  permitted  to  re- 
cover one-half  of  the  damages  to  a  survey  to  which  he  showed  title  in  his 
wife  to  an  undivided  one-half  interest. 

It  is  also  claimed  that  the  court  erred  in  refusing  a  special  charge  asked 
by  the  defendant,  to  the  effect,  that  if  the  jury  found  that  the  land  in 
controversy  was  leased  to  the  Day  Land  and  Cattle  Company  on  the  3rd 
Vol.  LXXXVI.  Sup.— 34 
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day  of  December,  1888,  that  in  estimating  plaintiff's  damages  resulting^ 
from  the  fire  which  occurred  on  that  day,  they  should  also  estimate  the 
damage  done  to  the  cattle  company  by  reason  of  the  destruction  of  the 
grass,  and  deduct  the  latter  amount  from  the  whole  amount  of  damage 
done  the  turf,  roots,  and  grass,  and  find  for  plaintiff  only  for  the  differ- 
ence. 

The  evidence  showed  that  the  Day  Land  and  Cattle  Company  had  the 
land  leased  from  sometime  in  the  summer  of  1888  to  the  last  day  of  No- 
vember of  that  year.  The  plaintiff,  upon  the  expiration  of  that  lease, 
sent  a  proposition  to  the  agent  of  the  cattle  company  for  a  renewal  of  the 
lease.  This  was  not  accepted.  About  the  1st  of  February,  1889,  the^ 
parties  made  a  new  contract  for  the  lease  of  the  land,  which  was  antedated 
as  of  December  1,  1888,  and  provided  that  it  should  extend  from  that 
date  until  November,  1889. 

The  terms  of  the  new  lease  were  materially  different  from  the  terms  of 
the  old  one.  It  contained  a  provision  that  the  plaintiff  '^  relinquishes  all 
claims  for  burns  made  by  the  railway  after  February  1,  1889."  The 
latter  is  presumed  to  be  the  day  on  which  the  lease  was  actually  executed. 

Now  it  is  clear,  we  think,  that  after  the  expiration  of  the  first  lease  the 
tenant  never  agreed,  expressly  or  impliedly,  to  remain  for  another  term 
upon  the  original  stipulations.  The  landlord  having  made  a  proposition 
for  a  renewal,  which  the  cattle  company  had  failed  to  accept,  the  latter 
was  at  most  a  tenant  at  will,  or  probably  only  a  tenant  at  sufferance.  As 
such  it  was  not  entitled  to  recover  any  part  of  the  damage  done  to  the 
land  by  the  fire  of  December  3,  1888.  If  it  acquired  any  such  right,  that 
right  must  have  accrued  by  reason  of  the  lease  actually  executed  in  Feb- 
ruary, 1889.  The  right  to  recover  the  damage  was  in  the  plaintiff  before 
that  contract  was  entered  into.  Did  such  right  pass  by  virtue  of  that 
contract  ?  This  must  be  determined  by  the  intent  of  the  parties,  as  de- 
duced from  the  language  of  the  writing,  construed  in  the  light  of  the 
circumstances  surrounding  the  transaction. 

The  lessor  expressly  relinquished  to  the  lessee  ail  claims  for  grass  that 
might  be  burned  by  the  railway  company  after  the  lease  was  actually 
executed;  but  nothing  is  said  as  to  the  claim  for  the  previous  bum.  The 
maxim  that  the  mention  of  one  thing  excludes  another  is  applicable  to 
the  stipulation,  and  leads  to  the  construction  that  the  claim  for  damages 
which  had  already  accrued  was  not  to  be  assigned  to  the  tenant  Even 
if  the  parties  meant  to  leave  the  question  of  their  respective  rights  to 
these  damages  open,  it  is  no  matter;  for  we  have  seen  the  right  to  the 
recovery  therefor  was  already  in  plaintiff. 

The  burning  of  December  3,  1889,  originated  in  a  fire  started  by  the 
servants  of  the  defendant  company  for  the  purpose  of  clearing  its  right 
of  way.  The  evidence  discloses,  that  the  day  was  clear,  and  that  there 
was  a  gentle  wind  from  the  south;  that  there  were  grass  and  weeds  upon 
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both  sides  of  the  track,  and  even  upon  the  track  itself,  which  were  dry 
and  combustible,  but  that  before  starting  the  fire  the  section  men  cut  the 
grass  and  weeds  between  the  ties  and  for  a  space  of  two  feet  from  the  ends 
of  the  ties  on  both  sides  of  the  track.  The  section  foreman  who  stated 
these  facts  testified  also,  that  the  spread  of  the  fire  which  caused  the  dam- 
age to  the  land  was  brought  about  by  a  slight  whirlwind,  which  carried 
fragments  of  the  burning  grass  and  weeds  on  the  south  side  of  the  track 
to  the  north  side,  fifty-eight  feet  from  the  middle  of  the  track,  and  de- 
posited them  on  plaintiff's  land  beyond  the  defendant's  right  of  way. 
The  whirlwind  which  spread  the  fire,  as  the  witness  testified,  was  "  one  of 
those  little  funnel-shaped  whirlwinds"  which  were  frequent  in  that  sec- 
tion. 

In  relation  to  this  matter,  the  court  at  the  request  of  the  plaintiff  gave 
the  following  charge: 

*'  If  you  believe  from  the  evidence  that  the  defendant  negligently  per- 
mitted weeds  and  grass  to  grow  and  accumulate  upon  its  right  of  way  at 
or  near  the  place  where  the  section  foreman,  McNulty,  was  burning  off 
said  right  of  way,  if  you  find  he  was  so  burning  same,  and  further  believe 
from  the  evidence  that  this  growth  of  grass  and  weeds,  if  any,  contributed 
to  and  caused  the  fire  to  spread  to  the  lands  of  plaintiff,  then  you  are  in- 
structed that  defendant  would  be  liable  to  whatever  damage  was  sustained 
thereby  under  the  rules  already  given  you  for  ascertaining  same,  even 
though  you  should  believe  said  McNulty  acted  in  a  prudent  and  careful 
manner,  as  already  explained  to  you,  in  starting  said  fire." 

Error  is  assigned  upon  the  charge.  The  instruction,  if  not  based  upon 
a  misconception  of  the  law  of  the  case,  is  seemingly  contradictory,  and 
was  calculated  to  confuse  the  jury.  It  is  not  negligence  per  se  for  a  rail- 
way company  to  permit  grass  and  weeds  or  other  combustible  matter  to 
accumulate  upon  its  right  of  way.  Gram  v.  Railway,  46  N.  W.  Rep.,  975. 
When  it  is  proved  that  a  railway  company  has  permitted  inflammable  ma- 
terial to  remain  upon  its  right  of  way,  and  that  fire  has  been  communi- 
cated to  it  by  sparks  or  cinders  from  a  passing  engine,  and  that  the  fire 
has  spread  to  and  injured  the  property  of  another,  the  courts  hold  that 
these  facts  are  sufficient  to  warrant  the  jury  in  finding  that  the  company 
is  guilty  of  negligence,  and  to  hold  it  responsible  for  the  injury,  although 
it  may  be  shown  the  engine  is  of  the  most  approved  pattern,  and  was 
operated  by  a  skillful  engineer,  and  in  a  careful  manner. 

The  holding  proceeds  upon  the  principle,  that  by  reason  of  the  fact 
that  fire  may  be  communicated  by  the  best  of  engines,  operated  with 
reasonable  care  by  competent  pei-sons,  it  may  be  negligent  to  allow  mat- 
ter to  accumulate  which  is  likely  to  take  fire  from  such  an  engine,  and  to 
communicate  it  to  adjacent  property.  But  such  evidence  raises  a  ques- 
tion of  fact,  which  is  wholly  for  the  determination  of  the  jury. 

But  we  are  of  the  opinion  that  in  this  case  it  was  a  matter  of  no  mo- 
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ment  whether  the  place  at  which  the  fire  first  caught  north  of  the  track 
was  upon  defendant's  right  of  way  or  not.  The  question  for  the  jury  to 
determine  was,  whether  the  act  of  the  section  men  in  starting  the  fire 
south  of  the  track  was,  under  all  the  circumstances,  negligent  or  not.  If 
there  was  reasonable  danger  of  the  communication  of  the  fire,  either 
directly  to  the  land  of  the  plaintiffs  wife,  or  by  first  igniting  the  grass 
and  weeds  upon  the  right  of  way  north  of  the  track,  and  then  spreading 
to  her  land,  then  the  company  was  liable.  Although  in  view  of  the 
danger  from  passing  engines  the  company  may  have  been  negligent  in 
permitting  the  grass  and  weeds  to  remain  upon  its  right  of  way  on  liie 
north  side  of  its  track,  it  did  not  necessarily  follow  that  its  servants  were 
negligent  in  starting  a  fire  upon  the  south  side. 

It  follows,  that  if  under  the  existing  circumstances  "  McNulty  acted 
in  a  prudent  and  careful  manner  *  *  *  in  starting  said  fire,'*  the 
company  was  not  liable,  although  it  may  have  been  negligent  in  allowing 
the  grass  and  weeds  to  accumulate  in  respect  to  another  matter.  The  in- 
struction lays  down  the  contrary  proposition,  and  is  therefore  erroneous. 
'This  error  requires  a  reversal  of  the  Judgment. 

The  defendant  asked  the  court  to  give  the  jury  the  following  instruc- 
tion: 

<^  You  are  instructed,  that  the  defendant  had  the  right  to  kindle  fire 
on  its  right  of  way  tor  the  purpose  of  burning  the  same  off,  if  it  used 
reasonable  care  to  prevent  it  from  spreading  and  injuring  the  property 
of  others.  If  you  believe  from  the  evidence  in  this  case,  that  on  or 
about  December  3,  1889,  defendant,  through  its  agent  or  employe,  in 
burning  off  its  right  of  way,  communicated  fire  to  plaintiff's  pasture,  it 
would  be  liable  for  any  damages  resulting  therefrom,  unless  you  believe 
from  the  evidence  that  defendant,  or  its  employes,  in  the  burning  of  said 
right  of  way,  acted  in  a  prudent  manner  and  was  guilty  of  no  negligence 
in  taking  care  of  it  (the  fire)  and  preventing  it  spreading,  then  (in  which 
event)  defendant  would  not  be  liable  for  any  injury  resulting  to  plaintiff 
from  the  spreading  of  said  fire." 

The  charge  was  refused  by  the  court.  The  court  in  its  charge  nowhere 
defined  negligence,  and  in  that  respect  it  was  defective.  This  made  it 
proper,  therefore,  to  give  more  specific  instructions  at  the  request  of 
either  party. 

We  doubt  whether  the  charge  in  question  should  have  been  given  in 
the  form  in  which  it  was  presented.  The  first  proposition  embodied  in 
it  was  calculated  to  lead  the  jury  to  the  conclusion  that  the  defendant 
was  not  liable  if  its  servants  used  due  care  in  preventing  the  fire  from 
spreading,  although  under  the  circumstances  they  were  negligent  in  the 
first  instance.  But  we  think  the  purpose  in  requesting  the  charge  was  to 
have  the  court  submit  to  the  jury  a  correct  proposition  of  law,  and  that 
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if  not  strictly  correct,  it  ought  to  be  deemed  sufficient  to  suggest  to  the 
court  the  propriety  of  a  correct  charge  embodying  that  proposition. 

A  man  has  a  right  to  start  a  fire  upon  his  own  premises,  just  as  he  has 
a  right  to  set  in  operation  any  other  dangerous  agency,  provided  the  cir- 
cumstances are  such  as  show  that  the  act  ma^^  be  done  with  reasonable 
safety  to  the  persons  or  property  of  others.  He  must  use  in  every  in- 
stance care  commensurate  with  the  danger.  If  a  person  of  ordinary  pru- 
dence would  have  done  the  act  under  the  same  circumstances,  he  can  not 
be  held  liable  for  starting  a  fire. 

In  view  of  a  new  trial,  we  will  say,  that  it  may  be  gravely  doubted 
whether  the  plain tifif  should  have  been  permitted  to  prove  title  by  limita- 
tion without  having  pleaded  it,  provided  objection  had  been  urged  to  the 
introduction  of  the  testimony.     See  Mayers  v.  Paxton,  78  Texas,  196. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Appeals 
are  reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 

Delivered  April  2,  1894. 


W.  H,  Lewis  v.  B.  H.  Hatton. 
No.  120. 

1.  Petition  Must  Allege  Faots  Bhowing  Oause  of  Action. 

Petition  alleging,  In  substance,  ownership  pf  stock  of  merchandise  (de- 
scribing it),  and  that  with  It  he  was  carrying  on  a  business  at  a  house 
under  bis  control,  and  that  in  his  absence  the  defendant  unlawfully 
took  possession  of  said  stock  and  the  building,  and  that  defendant  had 
converted  said  goods,  etc.,  giving  Items  of  damages.  Held,  insufficient 
to  support  evidence  that  the  goods  had  been  levied  upon  by  a  deputy 
sheriff  under  process  against  another  person,  and  that  the  defendant 
was  the  sheriff 634 

2.  Petition— Pleading. 

The  rule  that  the  plaintiff  must  state  the  essential  facts  which  constitute 
bis  cause  of  action,  is  elementary;  and  this  the  statute  emphasizes  by 
requiring  him  to  make  a  ^^  full  and  clear  statement  of  the  cause  of  ac- 
tion."   635 

Error  to  Court  of  Civil  Appeals  for  Fifth  District,  in  an  appeal  from 
Dallas  County. 

E.  O.  Williams  and  Russell^  Cooper  &  Lemmon^  for  plaintiff  in  error. 

1.  A  person  sued  as  an  individual  for  a  trespass  and  conversion  of 
property  can  only  be  bound  when  the  act  is  done  by  him  in  person,  in  the 
absence  of  an  allegation  that  others  were  acting  for  him,  or  he  was  in  con- 
spiracy with  them,  or  after  a  knowledge  of  the  facts  he  had  ratified  wiiat 
was  done. 


Digitized  by  VjOOQIC 


534  Texas  Supreme  Court  Reports.  [^Aprfl^ 

2.  To  hold  a  sheriflf  responsible  for  a  trespass  and  conversion  made  bj 
persons  who  were  his  deputies,  his  official  capacity  must  be  alleged,  and 
the  process  by  virtue  of  which  they  acted  must  also  be  alleged  and  come 
from  a  court  of  competent  jurisdiction.  He  must  be  sued  in  his  official 
capacity,  acting  by  virtue  of  a  valid  writ,  before  the  trespass  and  wrongs 
done  by  persons  who  are  his  subordinates  can  be  admitted  in  evidence 
against  him. 

3.  A  sheriff  is  not  responsible  for  the  act  of  his  deputies  done  without 
authority;  and  when  sued  for  acts  done  by  them,  the  official  capacity  of 
the  principal  must  be  stated,  and  the  process  under  color  of  which  the 
subordinate  acted  must  be  alleged,  and  can  only  be  proven  when  alleged; 
and  unless  alleged  a  recovery  can  not  be  had  against  him. 

4.  A  judgment  based  upon  facts  not  supported  by  the  pleadings  is  not 
a  valid  judgment.  Facts  not  alleged,  though  proved,  can  not  form  the 
basis  of  a  decree  or  judgment.  Hall  v.  Jackson,  3  Texas,  309;  Mims  v. 
Mitchell,  1  Texas,  443;  Paul  v.  Perez,  7  Texas,  345;  Ballew  v.  Casey,  60 
Texas,  674;  Denison  v.  League,  16  Texas,  408;  Edrington  v.  Newland, 
57  Texas,  632. 

5.  In  the  absence  of  proof  showing  value,  neither  the  court  nor  jury 
have  authority  to  assess  the  value.  Paul  v.  Perez,  7  Texas,  345;  Tarlton 
V.  Daly,  55  Texas,  94;  Hall  v.  Jackson,  3  Texas,  309;  Edrington  v.  New- 
land,  57  Texas,  632;  Ballew  v.  Casey,  60  Texas,  574;  Mims  v.  Mitchell, 
1  Texas,  443;  Denison  v.  League,  16  Texas,  408, 

Word  &  Beeves^  for  defendant  in  error. 

* 

STAYTON,  Chief  Justice. — ^This  is  an  action  brought  against  plaintiff 
in  error  and  another,  to  recover  damages,  and  that  part  of  the  petition 

setting  forth  the  cause  of  action  was  as  follows:    *'That  on  the day 

of  December,  1890,  and  prior  thereto,  plaintiff  was  engaged  in  the  city 
of  Dallas,  in  said  county  and  State,  in  business  as  a  liquor  dealer,  on 
which  date  plaintiff  owned  the  liquors,  merchandise,  and  all  the  other  ar- 
ticles and  property  set  forth  in  the  instrument  hereto  attached  marked 
exhibit  A,  with  which  merchandise  and  other  property  plaintiff  carried 
on  his  said  business.  At  said  time  plaintiff  had  the  right  to  the  pos- 
session of  the  building  in  which  was  contained  all  of  said  property.  On 
December  6,  1890,  and  in  the  absence  of  plaintiff,  defendants  entered  his 
said  place  of  business  and  seized  and  took  into  their  possession  all  of  said 
articles,  liquors,  and  merchandise  as  itemized  in  said  exhibit,  and  have 
converted  to  their  possession  all  of  said  articles.  That  defendants  have 
continuously  since  withheld  from  plaintiff  possession  of  said  building." 

The  petition  then  sets  out  the  several  claims  for  damages,  but  does  not 
set  forth  the  acts  on  which  the  action  was  based  otherwise  than  as  before 
stated. 
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A  nonsuit  was  taken  as  to  the  other  defendant,  and  on  the  trial  plaint- 
iff was  permitted  to  prove  that  plaintiff  in  eiTor  was  the  sheriff  of  Dallas 
Coanty,  and  that  the  acts  of  which  he  complained  were  done  by  one  of 
his  deputies,  under  process  against  another  person. 

This  evidence  was  objected  to,  on  the  ground  that  the  petition  con- 
tained no  averments  of  such  facts,  and  only  alleged  a  trespass  by  defend- 
ant in  person;  but  the  court  overruled  the  objection. 

The  rule,  that  a  plaintiff  must  state  the  essential  facts  which  constitute 
his  cause  of  action,  is  elementary;  and  this  the  statute  emphasizes  by  re- 
quiring him  to  make  '^  a  full  and  clear  statement  of  the  cause  of  action." 
This  is  necessary  to  inform  a  defendant  of  what  he  is  called  upon  to  an- 
swer, and  to  enable  him  to  prepare  his  defense. 

The  petition  informed  defendants  that  plaintiff  based  his  action  on  their 
personal  acts,  and  gave  no  intimation  whatever  of  intention  to  hold  either 
of  them  responsible  for  acts  done  by  another  person  for  whose  conduct 
tJiey  or  either  of  them  were  responsible. 

The  facts  necessary  to  be  proved  to  sustain  the  cause  of  action  alleged 
were,  that  plaintiff  was  the  owner  of  the  property  described  in  the  peti- 
tion, and  that  defendants  had  seized  and  converted  it.  This  could  be 
met  by  proof  that  those  facts  did  not  exist. 

The  facts  necessary  to  sustain  the  cause  of  action  asserted  through  the 
evidence  were,  in  so  far  as  plaintiff  in  error  was  concerned,  that  plaintiff 
was  the  owner  of  the  property;  that  defendant  was  the  sheriff  of  Dallas 
County;  that  the  person  who  made  the  seizure  was  his  deputy,  and  that 
he  made  the  seizure  while  acting  officially. 

Each  of  those  facts,  in  such  a  case,  it  would  be  incumbent  on  the  plaintiff 
to  prove,  and  it  was  necessary  to  allege  them  in  order  that  defendant 
might  prepare  to  meet  them. 

There  was  not  even  an  averment  that  plaintiff  in  error  was  sheriff,  and 
the  answer  consisted  of  a  demurrer  and  general  denial. 

As  stated  in  Mims  v.  Mitchell,  1  Texas,  447,  '*  The  object  of  pleading 
is  to  apprise  the  court  and  the  opposite  party  of  the  facts  on  which  the 
pleader  intends  to  rely  as  constituting  his  cause  of  action  or  grounds  of 
defense.  And  the  averment  should  set  forth  the  facts  relied  on  with  such 
precision,  clearness,  and  certainty  as  to  apprise  the  opposite  party  of  what 
he  will  be  called  upon  to  answer,  and  what  is  intended  to  be  proved,  so 
that  the  evidence  introduced  may  not  take  him  by  surprise.  Such  cer- 
tainty is  essential  in  order  that  the  facts  relied  on  by  either  party  may  be 
understood  by  the  party  who  is  to  answer  them,  by  the  jury  who  are  to 
ascertain  their  truth,  and  by  the  court  who  is  to  give  judgment  upon 
them.  2  Cowp.,  682,  When  there  is  not  such  certainty,  objections  to 
evidence  ought  to  be  sustained;  for  a  party  ought  not  to  be  permitted  to 
prove  what  he  has  not  averred.  ♦  *  ♦  The  rules  governing  judicial 
proceedings  should  be  such  as  to  promote  fairness,  candor,  and  probity 
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in  every  stage  of  a  cause,  and  to  attain  the  ends  of  jostice  with  the  leasV 
possible  indirection,  and  not  such  as  to  encourage  duplicity,  evasion,  and 
deception,  and  to  elevate  subtlety,  craft,  and  cunning  to  the  vantage 
ground  of  learning,  talent,  and  candor.  Yet  such  would  be  the  tendency 
of  such  rules  as  should  not  require  the  pleader  to  state  fairly  and  specially 
the  facts  relied  on  to  sustain  his  action  or  defense." 

In  the  case  of  Guflfey  v.  Moseley,  21  Texas,  408,  the  petition  alleged 
that  Moseley  shot  a  mare  belonging  to  plaintiff,  and  sought  a  recovery 
for  the  injury  resulting;  but  on  the  trial  offered  to  prove  that  a  slave, 
under  direction  of  Moseley,  fired  the  shot.  The  court  excluded  the  evi- 
dence, and  plaintiff  then  took  a  nonsuit,  which  the  court  refused  to  set 
aside;  and  on  writ  of  error  it  was  held,  that  nonsuit  should  have  been  set 
aside  and  leave  given  to  plaintiff  to  amend. 

The  Supreme  Court  was  evidently  of  the  opinion  that  the  evidence  was 
properly  excluded,  but  felt  that  the  ends  of  justice  required  that  plaintiff 
should  not  lose  a  right  shown  by  the  evidence  to  exist,  through  the  insuf- 
ficiency of  his  pleading,  which  might  be  amended. 

It  was  said,  however,  that ''  The  theory  of.  our  system  of  pleadings  re* 
quires  the  parties  to  state  the  facts  of  their  cases,  and  hot  legal  conclusions, 
deduced  from  the  facts.  That  is,  the  material,  issuable,  substantive  facts, 
should  be  stated,  and  not  the  legal  effect  of  those  facts  on  the  one  hand, 
or  matters  which  are  merely  subsidiary  or  evidence  of  facts  on  the  other." 

The  essential  and  issuable  facts  in  the  case  made  by  the  evidence  offered- 
by  plaintiff  have  been  stated,  but  they  were  not  alleged,  and  the  court, 
should  have  excluded  the  evidence  on  objections  made. 

What  plaintiff  in  error  may  have  known  was  unimportant;  for  he  was 
only  in  court  to  answer  the  case  made  against  him  by  the  petition. 

Decisions  possibly  may  be  found  holding  the  averments  of  the  petition 
sufficient  to  admit  such  evidence  as  was  admitted;  but  under  the  rules  of 
pleading  in  force  in  this  State  such  decisions  are  not  applicable. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court, 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Delivered  April  5,  1894. 
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The  Gulf,  Colorado  <fe  Santa  Fb  Railway  Company  v.  The  Fort        

Worth  <fe  Rio  Grande  Railway  Company.  I  ^  ^l^ 

No.  109. 

1.  Railway  Company  may  Extend  its  Track  Aoross  Another. 

Article  10,  section  1,  of  the  Constitution  of  the  State,  prescribes,  that 
*"'  every  railway  company  shall  have  the  right  with  its  road  to  inter- 
sect, connect  with,  or  cross  any  other  railway,  etc.,  ♦  ♦  ♦  under 
such  regulations  as  shall  be  prescribed  by  law.'^  This  applies  to  every 
railway  thereafter  constructed 642 

2.  Same— Bight  of  Way. 

In  Revised  Statutes,  title  84,  chapter  8  (Right  of  Way),  articles  4175  to 
4193,  the  regulations  governing  the  rights  of  the  railway  companies 
when  one  road  is  extended  across  another  are  prescribed.  The  mode 
of  condemnation  of  right  of  way  across  that  of  another  railway  is  the 
same  as  in  crossing  other  lands 644 

8.  Same. 

The  jurisdiction  of  the  County  Court  is  invoked  in  manner  prescribed 
in  article  418*2,  Revised  Statutes.  This  obtains  as  a  tribunal  to  adjust 
the  differences  between  the  two  roads,  as  in  article  4177,  and  for  ac- 
quiring right  of  way,  article  4180 64& 

4.  Point  of  Intersection. 

In  the  nature  of  things,  the  crossing  railway  must  be  built  in  one  gen- 
eral direction,  controlled  by  the  character  of  the  country,  and  the  point 
at  which  the  line  intersected  the  other  would  be  the  place  of  intersec- 
tion to  which  the  statute  applies.  In  case  of  contest  as  to  the  locality 
of  the  crossing,  it  could  be  adjusted  in  the  condemnation  proceedings.  545- 

6.  Disagreement  as  to  Terms. 

•  The  application  in  condemnation  proceedings  being  in  accordance  with 
article  4182,  Revised  Statutes,  the  County  Court  had  jurisdiction  of 
the  matter,  and  it  was  not  necessary  to  allege  disagreement  about  the 
manner  and  terms  of  the  crossing 646- 

6.  Objeotion  to  Commissioners. 

In  article  4202,  Revised  Statutes,  it  is  prescribed  that  a  dissatisfied  party 
in  condemnation  proceedings  may,  within  ten  days  after  the  decision 
of  the  commissioners  is  filed,  file  his  opposition  setting  forth  the  causes 
of  his  objection.  This  not  having  been  done,  it  will  be  conclusively 
presumed  that  the  county  judge  had  performed  his  duty  according  to 
law  in  appointing  disinterested  parties  as  commissioners.  An  objec- 
tion subsequently  made  that  commissioners  were  interested  comes  too 
late,  when  the  facts  were  known  before  the  end  of  the  ten  days. . .  545,  54^ 

Error  to  Court  of  Civil  Appeals  for  Fifth  District,  in  an  appeal  from 
Johnson  County. 

J.  W.  Terry ^  for  plaintiff  in  error. — 1.  Under  the  laws  of  this  State,, 
one  railway  company  has  no  power  or  authority  to  condemn  any  part  of 
the  right  of  way  owned  and  in  use  as  such  by  another  company.  Rev.. 
Stats.,  arts.  4175,  4176,  4178;  Railway  v.  Railway,  28  Am.  and  Eng. 
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Ry.  Cases,  272;  14  Am.  and  Eng.  Ry.  Cases,  note  p.  76;  Railway  v. 
Moss,  23  Cal.,  324;  14  Am.  and  Eng.  Ry.  Cases,  note  p.  42. 

2.  One  railway  company  has  no  right  under  the  laws  of  this  State  to 
cross  the  tracks  of  another  company.  The  compensation  to  be  paid  for 
such  crossing,  and  the  points  and  manner  of  crossing,  must  be  first  de- 
termined, in  the  event  of  failure  to  agree,  by  some  court  of  competent 
jurisdiction.  The  statutes  of  the  State  confer  no  power  or  authority  on 
the  county  judge  to  appoint  commissionei'S  for  such  purpose,  and  confer 
no  authority  or  jurisdiction  on  commissionei*s  to  determine  such  ques- 
tions, and  hence  the  order  of  the  county  judge  appointing  the  commis- 
sioners, and  all  actions  of  the  commissioners  thereon,  is  a  nullity,  and 
confers  no  rights  or  title  whatever  on  appellee.  Rev.  Stats.,  arts.  4175, 
4176,  4178;  Endl.  on  Int.  of  Stats.,  sees.  18-22,  24,  384,  155-157,  160, 
351;  Solon  v.  The  State,  5  Texas  Cr.  App.,  301;  Baker  v.  Chisholm,  3 
Texas,  157;  Cowan  v.  Nixon,  28  Texas,  231. 

3.  Where  a  right  is  conferred  by  statute,  and  there  is  no  remedy  pro- 
vided by  the  statute  for  its  enforcement,  any  court  of  general  jurisdiction 
already  existing  has  jurisdiction  to  afford  a  remedy  for  the  enforcement 
of  such  right.  The  statutes  having  provided  no  means  of  determining 
the  compensation  to  be  paid  for,  or  the  points  and  manner  of  the  cross- 
ing, the  District  Court  has  jurisdiction  to  determine  such  question  and 
establish  the  rights  of  the  appellee  to  the  crossings.  Sedg.  on  Stat.  Con.,  74. 

4.  Injunction  is  the  proper  remedy  to  protect  a  party  against  an  un- 
authorized attempt  to  exercise  the  power  of  eminent  domain,  and  to  pro- 
tect such  party  in  the  use,  possession,  and  enjoyment  of  property  against 
an  illegal  taking  by  a  corporation  claiming- to  act  under  power  of  eminent 
domain.  In  such  case  it  is  not  even  necessary  to  show  that  irreparable 
injury  will  be  done.  Railway  v.  Jennings,  76  Texas,  377;  Railway  v. 
Railway,  75  Ala.,  275;  Lewis  on  Em.  Dom.,  sees.  632,  644;  1  High  on 
Inj.,  sees.  622-641;  Railway  v.  Moss,  23  Cal.,  324;  Railway  v.  Railway, 
10  Fed.  Rep.,  497;  Railway  v.  Railway,  1  Am.  and  Eng.  Ry.  Cases,  12. 

5.  Independently  of  the  right  to  an  injunction,  the  petition  showed 
good  cause  of  action ;  in  this,  that  the  appellee  was  unlawfully  in  posses- 
sion of  the  appellant's  property;  hence  it  was  entitled  to  judgment  for 
possession  of  the  same,  or  to  a  judgment  for  damages  for  such  taking  of 
the  property.  Railway  v.  Hayes,  62  Texas,  397;  Railway  v.  Benitos,  59 
Texas,  326. 

6.  The  petition  alleged  that  no  compensation  had  ever  been  paid  to 
appellant,  and  it  was  entitled  to  relief  on  that  ground,  independently  of 
any  other.     Railway  v.  Ortiz,  75  Texas,  602;  1  High  on  Inj.,  sec.  625. 

7.  The  commissioners  who  reported  and  made  the  award  being  inter- 
ested in  the  result  of  the  proceedings,  the  award  was,  for  that  reason,  if 
for  no  other,  null  and  void.  Hodde  v.  Susan,  58  Texas,  389;  Oarrett 
V.  Gaines,  6  Texas,  435;  Andrews  v.  Beck,  23  Texas,  455;  1  Texas,  48; 
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23  Texas,  104;  60  Texas,  678;  62  Texas,  279;  Railway  v.  Howard,  20 
Mich.,  18;  Lewis  on  Em.  Dom.,  sec.  406. 

8.  Assuming  that  the  commissionei-s  had  the  power  and  jurisdiction  to 
establish  the  manner  and  points  of  the  crossing,  and  the  compensation  to 
be  paid  therefor,  the  exercise  of  such  power  was  not  called  for  by  the  con- 
demnation petition  of  the  appellee,  and  the  points  and  manner  of  the 
crossing  and  the  compensation  to  be  paid  therefor  was  not  established  by 
the  award  of  the  commissioners;  because  (1)  in  the  award  of  the  com- 
missioners they  did  not  undertake  to  establish  the  points  and  manner  of 
the  crossing  and  the  compensation  to  be  paid  therefor,  but  simply  to  as- 
sess the  damages  to  the  property  condemned  as  a  part  of  the  appellee's 
right  of  way;  (2)  the  petition  for  condemnation  did  not  contain  the  nec- 
essary allegations  to  establish  a  crossing,  and  unless  the  petition  is  in 
strict  compliance  with  the  law  jurisdiction  is  not  conferred,  and  hence 
the  award  of  the  commissioners  could  not  be  more  comprehensive  than 
the  petition  for  condemnation  (if  so,  it  would  be  without  jurisdiction), 
which  did  not  ask  that  the  points  and  manner  of  the  crossing  and  com- 
pensation to  be  paid  therefor  be  decided,  but  merely  asked  for  the  assess- 
ment of  damages  for  the  taking  of  a  part  of  the  appellant's  right  of  way. 
Railway  v.  Mud  Creek,  etc.,  1  W.  <fe  W.  C.  C,  sec.  894,  citing  Johns  v. 
Marion  Co.,  4  Oregon,  46,  and  Clement  v.  Burns,  43  N.  H.,  609;  Rail- 
way V.  Railway,  28  Am.  and  Eng.  Ry.  Cases,  272;  Spoflford  v.  Railway, 
66  Me.,  26;  Smith  v.  Railway,  105  111.,  511. 

2f.  H.  LasBiter^  for  defendant  in  error. — 1.  Under  the  laws  of  this  State, 
one  railway  company  has  the  power  and  authority  to  condemn  a  crossing 
over  and  a  Y  connection  with  another  railway  company,  where  the  two 
are  unable  to  agree  upon  the  compensation  and  manner  of  crossing  and 
connection.  Rev.  Stats.,  arts.  4175,  4176,  4177,  4180;  17  Am.  and  Eng. 
Ry.  Cases,  163;  14  Am.  and  Eng.  Ry.  Cases,  62;  97  111.,  506;  96  111., 
125;  108  111.,  265;  105  111.,  389;  30  Ohio,  604;  Wood  on  Rys.,  680. 

2.  The  court  did  not  err  in  sustaining  the  demurrer  and  exception  to 
plaintiffs  first  amended  original  petition,  because  it  showed  upon  its  face 
that  another  court  had  assumed  jurisdiction  of  the  subject  matter  and  the 
parties,  and  the  party  complaining  had  its  remedy  by  appeal.  Rev.  Stats., 
arts.  4202,  4203;  55  Texas,  138;  20  Texas,  662;  22  Texas,  611 ;  46  Texas, 
200;  75  Ala.,  275;  96  111.,  125;  1  S.  W.  Rep.,  540;  High  on  Inj.,  sees. 
46-89. 

3.  The  County  Court  of  Brown  County  had  acquired  jurisdiction  of 
the  matters  in  controversy  before  the  filing  of  plaintiff *s  original  petition 
for  injunction,  and  before  the  issuance  of  the  injunction  under  said  peti- 
tion, and  if  the  defendant  in  that  case  was  dissatisfied  with  the  award  of 
commissioners  on  any  ground,  it  had  a  remedy  by  appeal.  Rev.  Stats., 
art  4202. 
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BROWN,  Associate  Justice. — Plaintiff  and  defendant  are  railway  com- 
panies, duly  incorporated  under  the  laws  of  this  State.  In  1891  plaintiff 
had  constructed  and  was  operating  a  line  of  railway  through  Brown 
County,  and  through  or  near  the  town  of  Brownwood,  and  had  acquired^ 
owned,  and  was  in  the  possession  and  use  of  the  land  described,  operating 
its  railway  thereon. 

The  defendant  was  engaged  in  constructing  a  line  Qf  railway  througb 
the  same  county  and  town,  in  a  direction  to  cross  plaintiff's  road  at  said 
town  of  Brownwood.  On  the  27th  of  July,  1891,  defendant  presented 
to  the  county  judge  of  Brown  County  an  application  for  condemnatioiL 
of  plaintiff's  land  at  Brownwood,  describing  the  land,  and  alleging  plaint- 
iff's ownership,  occupancy,  and  use  of  the  same.  It  alleged  that  it  had 
been  unable  to  agree  with  the  plaintiff  in  error  upon  the  damages  which 
it  would  sustain  by  reason  of  the  condemnation  of  the  same,  and  that  it 
was  necessary  for  the  petitioner  to  cross  the  said  land  and  the  road  of  the 
plaintiff  in  error,  and  to  put  in  a  Y  in  order  to  connect  therewith,  to  en- 
able it  to  exchange  business  as  it  was  required  to  do  by  law.  Applicant 
asked  for  the  appointment  of  commissioners,  that  the  land  be  condemned^ 
and  the  damages  assessed. 

On  the  same  day  the  county  judge  of  that  county  endorsed  upon  the 
application  an  order  appointing  three  commissioners,  reciting  that  they 
were  disinterested  freeholders  of  that  county.  The  commissioners  were 
sworn  as  required  by  law,  and  the  oath  endorsed  upon  the  application  of 
the  same  date  as  the  appointment.  Notice  was  given  of  the  time  and 
place  when  the  parties  would  be  heard. 

The  petition  was  filed  in  the  office  of  the  clerk  of  the  County  Court  oa 
the  27th  day  of  July,  1891. 

On  the  3rd  day  of  August,  1891,  plaintiff  in  eiTOr  filed  in  the  office  of 
the  clerk  of  the  County  Court  of  said  county  a  motion  to  vacate  the  ap- 
pointment of  commissioners.  This  motion  was  based  upon  a  number  of 
grounds  not  necessary  to  mention  here. 

The  county  judge  endorsed  upon  the  motion  the  following  order: 
^^  This  motion  was  presented  to  me  in  vacation,  August  3,  1891.  I  held 
that  I  had  no  jurisdiction;  that  I  could  only  act  on  it  in  term  time,  if  at 
all,  and  refused  to  entertain  it.  Defendant  excepted  to  the  action  of  the 
court." 

On  the  same  day  plaintiff  in  error  filed  in  the  County  Court  of  Brown 
County  exceptions  to  the  application  for  condemnation,  upon  the  ground 
that  the  petitioner  had  not  made  an  effort  to  settle  or  adjust  the  matter 
in  dispute,  had  not  offered  any  compensation  for  damages  that  it  would 
sustain,  and  that  the  commissioners  had  no  power  under  the  law  to  con- 
demn the  land  in  use  by  it  for  the  use  of  the  applicant.  It  also  filed  an 
answer,  setting  up  the  particular  items  of  damage  that  it  would  sustain 
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by  reason  of  the  crossing  of  its  road  and  the  use  of  its  land  by  petitioner. 

On  the  3d  day  of  August,  1891,  the  commissioners  made  their  report, 
as  follows:  "We,  the  undersigned  commissioners,  selected  by  the  County 
Court  of  Brown  County  in  the  above  entitled  cause,  hereby  assess  the 
•damages  to  the  Gulf,  Colorado  <fe  Santa  Fe  Railway  Company  by  reason 
of  said  railway  company  running  its  track  over  the  track  and  land  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  as  set  forth  in  the  statement 
filed  by  petition  in  this  court,  and  for  right  of  way  taken,  at  the  sum  of 
$5  and  all  costs."     Which  was  signed  by  the  commissioners. 

The  answer  filed  by  plaintiff  in  error  did  not  set  up  that  there  was  any 
difference  as  to  the  place  or  manner  of  crossing,  and  nothing  in  the  papers 
shows  that  any  issue  existed  upon  that  point. 

On  the  7th  day  of  August,  1891,  plaintiff  in  error  filed  a  petition  in 
the  District  Court  of  Johnson  County  against  the  defendant  in  error,  in 
which  it  asked  for  an  injunction  restraining  the  defendant  from  using  the 
land,  from  crossing  its  railroad,  and  from  operating  its  trains  over  it. 
The  district  judge,  in  chambers,  granted  the  writ  of  injunction,  and  on 
the  27th  day  of  the  same  month  the  defendant,  having  answered  to  the 
merits,  made  a  motion  to  dissolve'the  injunction,  which  was  by  the  judge 
granted. 

On  the  18th  day  of  the  succeeding  December  the  plaintiff  in  eiTor  filed 
in  said  cause  a  first  amended  original  petition,  in  which  it  alleged  all  the 
facts,  making  copies  of  all  the  papers  in  the  proceeding  to  condemn,  a 
part  of  the  petition.  It  alleged,  that  the  commissioners  that  were  ap- 
pointed by  the  county  judge,  with  other  persons,  had  bound  themselves 
to  pay  for  the  right  of  way  and  damage  through  the  county,  and  especially 
at  the  point  at  which  the  condemnation  was  had  in  this  case,  and  were  in- 
terested in  the  result  of  that  proceeding;  claiming  that  the  award  made 
by  them  was  for  that  reason  void.  The  petition  prayed  for  recovery  of 
possession  of  the  land,  or  if  not  entitled  to  that,  relief  for  damages  occa- 
sioned by  the  acts  of  defendant  in  entering  upon  its  land  and  crossing  its 
railroad,  setting  out  particularly  the  damages  claimed. 

Defendant  filed  a  general  demurrer  to  this  amended  petition,  and  a 
special  exception,  to  the  effect  that  the  plaintiff's  petition  showed  upon 
its  face  that  the  County  Court  of  Brown  County  had  acquired  jurisdic- 
tion of  the  subject  matter  of  the  suit  before  this  suit  was  filed. 

The  court  sustained  the  demurrer,  and  the  plaintiff  declining  to  amend 
further,  the  petition  was  dismissed;  from  which  judgment  plaintiff  ap- 
pealed, and  the  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  Dis- 
trict Court. 

It  is  claimed  by  the  counsel  for  plaintiff  in  error  that  the  proceedings 
of  condemnation  in  the  County  Court  of  Brown  County  are  void  for  the 
following  reasons: 

First.    That  under  the  laws  of  this  State  the  County  Court  has  no  juris- 
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diction  to  appoint  commissioners  to  condemn  land  occupied  by  one  raU> 
way  for  the  purpose  of  a  crossing  over  its  track  by  another  railway. 

Second.  That  the  application  for  the  appointment  of  commissionera 
alleged  neither  an  offer  to  agree  upon  the  manner  and  point  of  crossing, 
nor  that  the  parties  were  unable  to  agree;  that  it  therefore  conferred  no 
jurisdiction  upon  the  County  Court  of  Brown  County,  and  all  proceed- 
ings under  it  were  void. 

Third.  That  the  commissioners  appointed  by  the  judge  were  interested^ 
which  renders  their  award  void. 

If  either  the  first  or  second  ground  be  well  taken,  the  action  of  the 
County  Coui*t  is  void,  and  plaintiff's  petition  showed  a  good  cause  of  ac- 
tion, which  would  have  entitled  it  to  maintain  the  suit,  although  the 
injunction  might  have  been  properly  dissolved. 

Article  10,  section  1,  of  the  Constitution,  provides,  that  "  Every  rail- 
way company  shall  have  the  right  with  its  road  to  intersect,  connect  with, 
or  cross  any  other  railway;  and  shall  receive  and  transport  each  the  oth- 
er's passengers,  tonnage,  and  cars,  loaded  or  empty,  without  delay  or 
discrimination,  under  such  regulations  as  shall  be  prescribed  by  law.'* 

The  right  to  intei'sect,  connect  with,  or  to  cross  any  other  railway  is 
conferred  by  this  section  upon  every  railway  thereafter  constructed  in 
the  State,  and  we  need  not  refer  to  other  authority  for  that  right.  The 
question  involved  is.  Has  the  law  of  this  State  conferred  upon  the  County 
Courts  the  authority  to  enforce  this  right  by  such  proceeding  as  was  had 
in  this  case  ?  If  it  has  not  conferred  such  authority,  then  the  action  had 
in  the  County  Court  is  void,  the  plaintiff  had  the  right  to  resort  to  the 
District  Court  to  recover  its  damages,  and  the  judgment  of  the  District 
Court  was  erroneous.  The  solution  of  the  question  depends  upon  the 
construction  of  the  following  articles  of  the  Revised  Statutes: 

''Article  4175.  Such  corporation  [railroad  corporation]  shall  have  the 
right  to  cross,  intersect,  join,  and  unite  its  railway  with  any  other  i*ail- 
way  before  constructed  at  any  point  on  its  route,  and  upon  the  grounds 
of  such  other  railway  corporation,  with  the  necessaiy  turnouts,  sidings, 
and  switches  and  other  conveniences  in  furtherance  of  the  objects  of  its 
connection. 

''Article  4176.  Every  corporation  whose  railway  is  or  shall  hereafter 
be  intersected  by  any  new  railway  shall  unite  with  the  corporation  own- 
ing such  new  railway  in  forming  intersections  and  connections,  and  grant 
to  such  new  railway  facilities  therefor. 

"Article  4177.  U  the  two  corporations  can  not  agree  upon  the  amount 
of  compensation  for  any  such  crossing,  intersection,  or  connection,  or  the 
points  and  manner  of  the  same,  their  difference  shall  be  adjusted  in  the 
manner  provided  by  law." 

"Article  4180.  If  any  railroad  corporation  shall  at  any  time  be  unable 
to  agree  with  the  owner  for  the  purchase  of  any  real  estate,  or  the  ma- 
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terial  thereon,  required  for  the  purpose  of  its  incorporation  or  the  trans- 
action of  its  business  for  its  depots,  station  buildings,  machine  and  repair 
shops,  or  for  the  right  of  way,  or  any  other  lawful  purpose  connected 
with  or  necessary  to  the  building,  operating,  or  running  its  road,  such 
corporation  may  acquire  such  property  in  the  manner  provided  in  this 
chapter." 

The  manner  of  acquiring  the  land,  as  set  out  in  the  chapter,  is  embraced 
in  the  following  articles: 

^  ^Article  4182.  If  such  company  and  said  owner  can  not  agree  upon 
the  damages,  it  shall  be  the  duty  of  said  company  to  state  in  writing  the 
real  estate  and  properly  sought  to  be  condemned,  the  object  for  which  the 
same  is  sought  to  be  condemned,  the  name  of  the  owner  thereof,  and  his 
residence  if  known,  and  file  the  same  with  the  county  judge  of  the  county 
in  which  such  property  is  situated,"  etc. 

Article  4183  directs  the  county  judge,  upon  the  presentation  of  the  ap- 
plication, to  appoint  three  disinterested  freeholders  of  the  county  as  spe- 
cial commissioners  to  assess  the  damages,  and  article  4184  prescribes  the 
oath  to  be  administered  to  the  commissioners. 

Service  upon  the  defendant  or  owner  of  the  property,  and  notice  of  the 
time  and  place  of  hearing,  are  provided  for,  and  the  manner  of  proceed- 
ing by  and  powers  of  the  commissioners  are  prescribed  in  the  following 
articles: 

"Article  4191.  When  service  of  notice  has  been  perfected,  the  com- 
missioners shall  at  the  time  and  place  appointed,  or  at  any  other  time  and 
place  to  which  said  hearing  has  been  adjourned,  proceed  to  fully  hear  said 
parties;  but  if  upon  the  day  set  for  the  hearing  the  service  of  notice  has 
not  been  perfected,  the  said  hearing  shall  be  postponed  from  time  to  time 
until  such  service  has  been  perfected. 

"Article  4192.  Said  commissioners,  for  the  purpose  mentioned  in  this 
chapter,  shall  have  power  to  compel  the  attendance  of  witnesses,  and  the 
production  of  testimony,  and  to  administer  oaths,  and  punish  for  con- 
tempt as  fully  as  is  provided  by  law  for  the  District  or  County  Court. 

"Article  4193.  Said  commissioners  shall  hear  evidence  as  to  the  value 
of  the  property  sought  to  be  condemned,  and  as  to  the  damages  which 
will  be  sustained  by  the  owner  thereof  by  reason  of  such  condemnation, 
and  as  to  the  benefits  that  will  result  to  the  remainder  of  such  property 
belonging  to  such  owner,  if  any,  by  the  construction  and  operation  of 
such  railway,  and  shall,  according  to  this  rule,  assess  the  actual  damages 
that  will  accrue  to  such  owner  by  said  condemnation." 

Article  4176  enjoined  upon  the  plaintiff  to  unite  with  the  defendant  in 
securing  the  intersection  and  connection;  it  was  a  mutual  duty  to  be  per- 
formed for  the  promotion  of  an  important  public  purpose.  The  articles 
are  in  the  nature  of  a  remedial  statute,  and  must  be  liberally  construed 
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for  the  purpose  of  attaining  the  object  intended  to  be  secured.  The  ob- 
ject to  be  attained  by  the  proceeding  was  to  secure  relief  from  the  fail- 
ure of  the  plaintiff  to  co-operate  with  the  defendant,  as  well  as  from  any 
other  cause  of  disagreement.  Endl.  on  Int.  of  Stats.,  sees.  107,  108;  San- 
ford  V.  Hayes,  19  Conn.,  596. 

In  Sanford  v.  Hayes,  supra,  a  statute  providing  for  laying  out  a  public 
highway  by  co-operation  of  selectmen  and  common  council  was  under 
consideration,  and  the  court  said:  '*  It  is  more  just  to  conclude  that  as 
the  co-operation  of  the  selectmen  and  the  town  is  required  for  the  estab- 
lishment of  a  highway,  relief  from  the  want  of  such  co-operation  was  in- 
tended to  be  furnished  no  less  than  from  the  omission  of  the  former  to  do 
their  duty  in  the  first  instance.' '  Again  the  court  said  in  that  case:  *  'And 
in  construing  a  remedial  statute  of  this  character,  having  for  its  end  the 
promotion  of  such  important  and  beneficial  public  objects,  we  feel  bound 
to  give  it  a  large  construction,  for  the  purpose  of  furthering  these  ob- 
jects, even  though  the  language  of  the  statute  is  critically  less  exact  than 
it  should  be,  provided  we  can  do  so  without  doing  absolute  violence  to 
its  terms." 

This  is  not  a  case  in  which  the  law  has  failed  to  provide  for  a  case,  but 
one  in  which  the  provision  is  made  in  different  articles  of  the  statute,  and 
involves  nothing  more  than  the  application  of  the  rule  which  requires 
that  all  the  language  used  must  be  given  effect  if  it  can  be  done  without 
doing  violence  to  the  plain  import  of  the  act.  End.  on  Int.  of  Stats., 
sees.  18,  23;  Banks  v.  The  State,  28  Texas,  644. 

Counsel  for  plaintiff  in  error  claim  that  the  laws  of  this  State  do  not 
confer  upon  the  County  Court  authority  to  adjust  the  differences  that 
might  arise  as  to  the  point  and  manner  of  making  the  intersection  and 
crossing  of  railroads.  The  articles  quoted  are  all  in  one  chapter  upon  the 
general  subject  "right  of  way,"  embracing  the  different  circumstances 
under  which  such  questions  might  arise.  Article  4177  directs  that  dif- 
ferences as  to  the  point  and  manner  of  making  the  crossing  and  connection 
shall  be  adjusted  in  the  "  manner  prescribed  by  law."  The  Legislature 
understood  that  there  was  a  manner  then  prescribed;  and  article  4180  pro- 
vides, that  differences  arising  concerning  the  acquisition  of  real  estate 
for  any  lawful  purpose  of  the  corporation  shall  be  determined  according 
to  the  mode  prescribed  in  that  chapter.  Making  connections  between 
roads  is  a  lawful  purpose;  in  fact,  a  duty  enjoined  upon  both  parties  in 
the  interest  of  the  public. 

The  commissioners  are  empowered,  by  article  4192,  for  the  "  purposes 
mentioned  in  that  chapter,  to  compel  the  attendance  of  witnesses;"  and 
required  by  article  4193  to  hear  testimony  and  assess  the  damages.  It  is 
therefore  within  the  power  of  the  commissioners  to  investigate  every  mat- 
ter of  difference  or  grievance  which  may  arise,  and  to  adjust  the  trouble 
rightly  and  justly. 
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We  oonclude  tbat  the  County  Court  had  jurisdiction  over  the  subject 
matter  under  the  statute. 

Article  4182  states  clearly  what  the  application  must  contain;  and  the 
applicati(m  in  this  ease  complies  with  its  requirements.  It  states  that  the 
applicant  had  not  been  able  to  agree  wil^  the  defendant  as  to  the  dam- 
ages. It  was  not  necessary  to  state  that  it  could  not  agree  as  to  the  point 
and  manner  of  making  the  connection,  for  the  reason  that  from  all  the 
proceedings  in  the  case  before  the  commissioners,  as  well  as  the  petition  in 
this  case,  it  does  not  appear  that  there  was  an}'  difference  as  to  that  matter. 

Plaintiff  alleges  that  defendant  had  not  made  an  effort  to  agi*ee  with  it, 
but  does  not  allege  its  own  readiness  to  unite  in  the  settlement  of  the  mat- 
ter, or  that  there  was  a  disagreement  as  to  the  point  and  manner  of  mak- 
ing conneetion. 

Article  4175  gave  the  defendant  the  right  to  cross,  intersect,  and  con- 
nect with  plaintiff's  road  at  any  point  on  its  route  and  upon  its  land. 
In  the  nature  of  things,  the  railway  of  defendant  must  be  built  in  one 
general  direction,  controlled  by  the  character  of  the  country,  and  the 
point  at  which  that  line  crossed  the  railway  of  plaintiff  would  be  the 
point  of  intersection  designated  by  the  statute,  at  which  the  statute  gave 
the  right  to  cross,  and  no  prior  agreement  would  be  necessary  to  the  ex- 
ercise of  such  right  thus  given  by  the  law.  If  there  was  anything  in  the 
point  of  intersection  as  thus  fixed  which  rendered  it  improper  as  a  place 
of  crossing,  the  plaintiff  should  have  made  known  the  objection,  and 
united  with  defendant  in  adjusting  the  trouble.  The  manner  and  terms 
of  connection  and  crossing  were  incident  to  the  right  of  crossing,  and 
could  be  adjusted  the  same  as  the  necessity  for  crossings  in  a  farm,  or 
culverts  or  ditches  to  drain  the  land.  It  was  not  necessary  that  there 
should  have  been  allegation  as  to  disagreement  about  the  manner  and 
terms  of  the  crossing  in  order  to  give  the  commissioners  power  to  adjust 
them.     The  application  was  sufiScient  to  give  jurisdiction  to  the  court. 

The  petition  alleges  that  the  commissioners  appointed  by  the  county 
judge  were  bound,  with  others,  to  pay  for  the  right  of  way  and  damages 
at  this  point,  and  were  disqualified  to  act,  for  which  reason  the  award 
was  void. 

The  law  required  that  the  county  judge  should  appoint  disinterested 
freeholders  of  the  county,  which  involved  an  investigation  of  and  deci- 
sion as  to  their  qualification  as  an  ofiScial  act,  and  in  this  proceeding  the 
court  will  conclusively  presume  that  he  decided  correctly.  Railway  v. 
Randolph,  24  Texas,  317;  Foster  v.  Wells,  4  Texas,  101;  Burdett  v. 
Sillsbee,  15  Texas,  604;  Johnson  v.  Smith,  21  Texas,  722;  Hatch  v. 
Dunn,  11  Texas,  708. 

It  is  alleged  that  plaintiff  did  not  know  of  the  disqualification  of  the 
commissioners  at  the  time  of  the  trial.  But  we  find  in  the  petition  for 
Vol.  LXXXVI.  Sup.— 35 


Digitized  by  VjOOQIC 


546  Texas  Supreme  Court  Reports.  ^Aprfly 

injunction  filed  on  the  7th  day  of  August,  four  days  after  the  award  was 
filed,  substantially  the  same  allegation  as  a  ground  for  holding  the  award 
void.  Under  the  law  the  award  could  not  be  made  the  judgment  of  the 
court  until  after  the  expiration  of  ten  days  from  the  time  it  was  returned 
into  court,  and  during  that  time  plaintiff,  by  filing  objections  to  it,  would 
have  been  entitled  to  a  trial  de  novo  before  a  jury,  by  which  objections 
it  would  have  set  aside  the  award,  and  thus  have  secured  ample  protec- 
tion before  the  County  Court,  with  the  right  of  appeal  to  the  Court  of 
Civil  Appeals  if  its  rights  were  not  fully  protected  by  the  judgment  of 
the  County  Court. 

Having  failed  to  avail  itself  of  so  simple  and  effective  a  remedy,  we 
see  no  reason  why  the  rules  of  law  by  which  such  proceedings  are  held  to 
be  binding  upon  parties  to  them  when  duly  notified  should  be  departed 
from,  and  a  collateral  attack  allowed  to  be  made  upon  the  proceedings 
of  a  court  of  competent  jurisdiction. 

There  is  no  error  in  the  judgment  of  the  District  Court  or  the  Court  or 
Civil  Appeals,  and  the  judgments  of  those  courts  are  afi^med. 

Affirmed. 
Delivered  April  9,  1894. 


Batehan  <&  Bro.  et  al.  v.  B.  E.  Maddox. 
No.  113. 

1.  Distress  Warrant— Petition. 

Distress  warrant  was  obtained  and  issued  January  19, 1891,  returnable 
May  11, 1891,  to  District  Court  Tarrant  County,  the  first  day  of  the 
next  term.  The  writ  was  levied  and  returned.  May  9, 1891,  plaintiff 
in  distress  warrant  filed  petition.  The  county  in  the  meantime  had 
been  divided  into  two  judicial  districts,  and  it  did  not  aflarmatively 
appear  that  the  petition  was  filed  at  the  first  term  after  the  return  of 
the  warrant.  Motion  at  subsequent  term  to  dismiss  was  properly  over- 
ruled .  Held,  the  suit  was  commenced  by  the  issuing  of  the  distress  war- 
rant, the  citation,  and  return.  The  petition  was  simply  the  declaration 
of  the  cause  of  action  in  detail,  required  to  be  filed  before  the  first  ap- 
pearance day.  But  if  the  petition  be  filed  before  the  case  is  dismissed 
by  the  court,  there  is  no  good  reason  why  the  cause  should  be  dismissed 
because  of  delay  in  filing  the  petition 662,  563- 

2.  Parol  Lecuse  of  Land  to  Begin  in  Future. 

A  lease  for  a  term  not  longer  than  one  year  may  be  made  to  commence 
in  the  future  by  verbal  contract,  and  will  be  held  binding  under  the 

statute.    Rev.  Stats.,  art.  2464 664 

8.  Same—Case  in  Judgment. 

M.  by  verbal  contract  leased  to  Bateman  &  Bro.  a  store  house,  term  be- 
ginning Dei-ember  1, 1888,  at  ^400  a  month  for  first  year,  at  $600  a 
month  for  next  two  years,  and  at  $C00  a  month  for  next  two  years,  lee- 
see  to  give  ninety  days  notice  of  quitting.    B.  &  Bro.  entered,  paid 
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the  rent  as  stipulated,  and  remained  one  month  of  the  third  year,  and 
then  assigned  for  benefit  of  creditors.  No  notice  of  terminating  the 
lease  had  been  given.  Distress  warrant  sued  out  against  trustee  for 
rent  for  balance  of  third  year.  Held,  that  having  continued  in  pos- 
session for  second  year  and  part  of  the  third  year,  Bateman  &  Bro. 
were  liable  for  the  stipulated  rent  for  the  third  year;  as  they  had  the 
right  to  retain  the  premises  for  that  year,  and  under  the  contract  they 
could  not  surrender  or  abandon  the  premises  without  consent  of  the 
landlord,  and  thus  terminate  the  lease 655 

Cebtifibd  Questions  from  Court  of  Civil  Appeals  for  Second  Dis- 
trict, in  an  appeal  from  Tarrant  County. 

Greene  A  Humphreys  and  Hunter^  Stewart  &  Dunklin^  for  appellants. 

1 .  The  court  erred  in  overruling  defendants'  motions  to  quash  the  dis- 
tress warrants  for  rent  issued  in  said  cause,  and  to  dismiss  said  cause,  filed 
November  12,  1891,  upon  the  ground  that  the  plaintiff  failed  to  file  his 
petition  in  said  cause  to  the  first  term  of  the  District  Court  to  which  said 
distress  warrant  was  returnable,  next  after  the  isuance  and  levy  of  said 
distress  warrant.  Rev.  Stats.,  art.  8120;  Bruner  v.  Dubard,  I  W.  &  W. 
C.  C,  sec.  891;  Braley  v.  Bailey,  1  W.  &  W.  C.  C,  sec,  790;  Jones  v. 
Stone,  2  Willson's  C.  C,  sec.  359. 

This  suit  was  commenced  by  the  suing  out  of  said  distress  warrant  prior 
to  the  passage  of  the  act  above  referred  to,  creating  the  Forty -eighth 
Judicial  District,  but  by  the  eighth  section  of  said  act  all  process  thereto- 
fore issued  or  served,  returnable  to  the  District  Court  of  Tarrant  County, 
was  made  returnable  to  the  terms  of  the  court  therein  provided  for,  the 
same  as  if  the  act  was  in  effect  when  such  process  was  issued  or  served. 

As  said  by  the  court  in  Braley  v.  Bailey,  supra:  "This  article  (Re- 
vised Statutes,  article  3120)  is  an  exception  to  the  general  rule,  that  all 
civil  suits  in  the  District  or  County  Courts  shall  be  commenced  by  peti- 
tion filed,  etc.  In  attachment  and  sequestration  cases,  if  in  the  District 
or  County  Courts,  the  petition  must  be  filed — the  suit  begun — before  the 
writ  can  legally  issue.  The  remedy  of  the  landlord  by  distress  warrant 
is  speedy,  effectual,  and  harsh.  When  he  seeks  to  avail  himself  of  it,  he 
must  strictly  comply  with  every  requirement  of  the  law  upon  which  his 
right  to  it  depends.  The  provision  of  the  statute  which  requires  that 
he  shall  file  his  petition  on  or  before  appearance  day  of  the  court  to  which 
the  writ  is  returnable,  is  unconditional  and  imperative,  and  must  be 
strictly  complied  with." 

As  the  law  was  when  the  distress  warrant  was  sued  out,  the  next  suc- 
ceeding term  of  the  District  Court  of  Tarrant  County  would  have  begun 
on  May  11,  1891;  to  this  term  said  warrant  by  its  terms  was  made  re- 
turnable; we  take  it  that  had  the  law  remained  in  that  condition,  and 
the  plaintiff  had  failed  to  file  his  petition  on  or  before  appearance  day  of 
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that  term,  it  could  not  have  been  seriouslj'  contended  that  the  distress 
warrant  would  not  have  become  void  and  the  levy  made  by  virtue  thereof 
vacated. 

But  by  virtue  of  the  act  above  referred  to,  all  process  issued  before  its 
passage  in  cases  which  by  its  operations  were  assigned  to  the  court  of  the 
Forty -eighth  Judicial  District,  where  by  its  terms  when  issued  such  pro- 
cess was  returnable  to  the  May  Term  of  the  District  Court  of  Tairant 
County,  became  at  once  returnable  to  the  February  Term  of  said  Forty- 
eighth  District  Court;  and  plaintiff  having  failed  to  file  his  petition  on 
or  before  appearance  day  of  said  February  Term,  it  seems  to  us  that  it 
must  inevitably  follow  that  this  distress  warrant  thereupon  became  void, 
and  should  have  been  so  held  by  the  court. 

Appellee  contended  in  the  court  below  that  because  appellants  had 
answered  to  the  merits  before  filing  these  motions  to  quash,  the  same  came 
too  late.     We  can  not  see  how  this  position  can  seriously  be  insisted  on. 

In  Wheeler  v.  Wheeler,  65  Texas,  573,  the  court  held  that  motions  to 
quash  writs  of  sequestration  and  other  like  writs  might  be  filed  and  acted 
on  after  pleas  to  the  merits  had  been  filed;  in  fact,  at  any  time  before 
the  cause  was  finally  disposed  of.  Our  courts  have  frequently  made  like 
holding  in  cases  of  attachments. 

2.  If  it  be  true  as  contended  by  appellee,  that  Bateman  <fe  Bro.  entered 
upon  the  rented  premises,  which  was  a  business  house  in  the  city  of  Fort 
Worth,  under  a  parol  contract  of  lease  for  five  years,  divided  into  three 
terms,  the  first  one  for  one  year  at  $400  per  month,  payable  monthly;  the 
second  for  two  years  at  $500  per  month,  payable  monthly;  the  third  for 
two  years  at  $600  per  month,  payable  monthly;  and  that  the  tenants 
completed  the  first  term  and  entered  upon  the  second  term,  and  that  they 
paid  rent  monthly  while  occupying  said  premises,  then  said  contract  being 
void  under  the  statute  of  fmuds,  said  holding  became  and  was  a  ten- 
ancy at  will  by  the  month,  and  could  legally  be  terminated  by  either 
party  at  the  end  of  any  month,  by  giving  reasonable  notice.  Tayl.  on 
Landl.  and  Ten.,  8  ed.,  sees.  60-62. 

Ross  S  Terrell  and  Capps  &  Cantey,  for  appellee,  Maddox. —  1.  The 
petition  was  filed  before  the  appearance  day  of  the  first  term  of  the  court 
to  which  the  writ  was  returnable,  said  return  day  not  having  been 
changed  by  act  of  Twenty-second  Legislature  to  an  earlier  date.  Act 
22nd  Leg.,  p.  2,  sees.  7,  8;  Endl.  on  Int.  of  Stats.,  sec.  295. 

2.  The  motions  by  defendants  to  dismiss  the  suit,  because  '<  the  peti- 
tion was  not  filed  at  the  next  term  of  the  District  Court  of  Tarrant 
County,"  referring  as  they  do  to  the  manner  and  form  of  commencing 
the  suit,  were  pleas  to  the  jurisdiction  of  the  court,  and  came  too  late, 
having  been  filed  and  presented  after  they  had  all  answered  to  the  merits 
of  the  cause.     Maynard  v.  Lockett,  1  Posey's  U.  C,  527;  Allen  v.  Bead, 


Digitized  by  VjOOQIC 


1894,']  Batsman  <fe  Bro.  v.  Maddox.  549 

66  Texas,  13;  Ruasel  v.  Railway,  68  Texas,  646;  Williams  <fe  Co.  v.  Verne, 
68  Texas,  414. 

3.  The  suit  being  brought  by  issuing  a  distress  warrant  and  citation 
out  of  the  Justice  Court  against  Bateman  &  Bro.,  and  afterwards  Ker- 
naghan  ahd  Harrison  having  been  made  parties  to  the  suit  by  citation 
issued  upon  the  petition  filed,  for  the  purpose  of  foreclosing  the  land- 
lord's lien  on  the  goods  claimed  by  them,  Kernaghan  and  Harrison  could 
not  object  to  the  manner  of  commencing  the  suit,  jurisdiction  as  to  them 
having  attached  by  citation  issued  out  of  the  District  Court. 

The  suit  was  brought  by  plaintiff  for  debt  claimed  to  be  owing  for  rent 
to  become  due  for  the  rent  of  a  building  for  the  year  beginning  Decem- 
ber 1, 1890,  and  ending  November  30,  1891,  and  was  commenced  by  suing 
out  a  distress  warrant  and  citations  to  Bateman  &  Bro.,  under  an  affidavit 
and  bond  for  distress,  proper  in  form  and  substance.  At  the  commence- 
ment thereof  there  was  only  one  District  Court  for  Tarrant  County. 
Thereafter,  on  February  6,  1891,  two  courts  for  Tarrant  County  were 
created,  with  concurrent  jurisdiction  over  the  county,  by  act  of  the 
Twenty-second  Legislature,  which  was  not  published  until  May  30, 1891. 
Acts  22nd  Leg.,  p.  205.  By  this  act  the  Forty-eighth  and  Seventeenth 
District  Courts  were  given  two  teims  each  yearly,  the  terms  of  the  Seven- 
teenth beginning  on  the  second  Mondays  in  January  and  September  of 
each  year,  and  the  Forty-eighth  beginning  on  the  second  Mondays  in 
February  and  October  of  each  year.  The  purport  of  the  Act  of  February 
6  seems  to  be  that  all  cases  then  on  file  and  pending  in  the  existing  court 
(Seventeenth)  should  be  docketed  on  the  dockets  of  the  two  courts,  so 
that  the  trial  docket  of  the  new  court  would  embrace  only  the  trial  cases 
that  in  the  allotment  fell  to  it  from  the  January  trial  docket  of  the  Seven- 
teenth court,  so  that  its  docket  for  the  first  term,  February  9, 1891,  would 
be  supplemental  to  and  a  part  of  the  existing  term  of  the  Seventeenth 
District  Court,  and  so  leave  the  so-called  first  term  of  the  Forty-eighth 
court  without  any  appearance  docket,  except  as  to  those  cases  that  were 
appearance  cases  to  the  January  Term  of  the  Seventeenth  court,  a  con- 
struction consistent  with  that  given  the  act  by  the  court  below.  Hence 
all  cases  filed  before  the  creation  of  the  new  court  in  which  citations 
issued  returnable  to  the  May  Term  of  the  Seventeenth  court  and  fell  in 
the  Forty-eighth  court,  by  chance  as  provided  in  the  act,  would  not  be  ap- 
pearance cases  to  the  Forty-eighth  court  to  its  February  Term,  1891,  but 
would  be  returnable  to  its  October  Term,  1891;  and  similar  cases  that  fell 
in  the  Seventeenth  court  would  be  appearance  cases  to  its  September 
Term,  1891.  For  while  section  8  of  the  act  makes  all  process  heretofore 
issued  or  served  returnable  to  the  District  Court  of  TaiTant  County  re- 
turnable to  the  terms  of  the  courts  provided  for  in  the  same  manner  as  if 
the  act  were  in  force  when  the  same  was  issued,  and  all  such  process  and 
service  of  process  is  by  the  act  legalized  and  vitalized  and  given  the  same 
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efficacy  as  though  this  act  were  in  force  when  the  process  was  issued  and 
served,  yet  to  compel  a  defendant  cited  to  appear  at  the  May  Term,  1891, 
of  the  existing  Seventeenth  court  to  appear  and  answer  at  an  earlier  date 
would  be  to  give  a  different  efficacy  to  the  writ,  a  power  of  producing  a 
different  effect  from  that  it  originally  had,  and  would  not  be  within  the 
letter  or  spirit  of  the  act. 

But  conceding  that  the  petition  was  not  filed  on  or  before  the  return 
day  of  the  next  term  of  the  District  Court  of  Tarrant  County,  still  the 
defendants  are  in  no  position  to  dismiss  the  cause  or  quash  the  distress 
warrant  for  such  cause.  All  the  defendants  appeared  and  answered  to  the 
merits  before  filing  motions  to  dismiss,  and  such  motions  were  really  dila- 
tory pleas  as  to  the  manner  of  commencing  the  suit,  and  went  to  the 
jurisdiction  of  the  court  to  entertain  the  suits,  and  had  been  waived  by 
their  answers  to  the  merits. 

Had  the  motion  made  to  quash  the  distress  warrant  by  Kernaghan  and 
Harrison  been  for  defects  in  the  affidavit  or  bond  for  distress  or  the  writ, 
the  motion  could  have  been  made  at  any  stage  of  the  trial  before  judg- 
ment, and  would  have  been  well  taken,  and  the  case  of  Wheeler  v.  Wheeler, 
65  Texas,  573,  cited  by  appellants  in  their  brief,  would  have  been  appli- 
cable, but  no  such  objection  was  raised. 

Kernaghan  and  Harrison  were  cited  to  appear  and  answer  the  petition 
by  citation  issued  regularly  out  of  the  District  Court  upon  filing  of  the 
petition,  and  by  them  no  motion  as  to  the  manner  of  commencing  the 
suit  against  Bateman  <fe  Bro.  could  have  been  heard  by  the  court,  and  the 
motion  was  properly  overruled. 

The  statute  prohibiting  the  commencement  of  civil  actions  on  legal 
holidays,  save  in  a  few  excepted  cases,  is  as  positive  and  as  direct  as  that 
regulating  the  commencement  of  a  suit  for  rent  based  upon  a  writ  of  dis- 
tress issued  by  a  justice  of  the  peace.  Still  if  a  civil  action  is  filed  on  a 
legal  holiday  in  a  case  not  named  in  the  exceptions,  and  the  defendant 
appears  and  answers  to  the  merits,  as  in  Williams  <fe  Co.  v.  Verne,  68 
Texas,  414,  he  can  not  afterward  move  to  dismiss  the  cause  or  to  quash 
any  process  had  in  the  cause  on  account  of  the  day  of  commencing  the 
suit.  Having  submitted  to  the  jurisdiction  of  the  court,  he  must  abide 
the  consequence,  and  such  is  the  position  of  the  defendants  in  the  suit  in 
question. 

4.  Where  a  person  enters  upon  and  holds  the  lands  and  tenements  of 
another  under  an  agreement  for  a  lease,  or  under  a  lease  void  by  the 
statute  of  frauds,  and  pays  rent  under  such  agreement,  parol  evidence 
is  admissible  to  prove  the  terms  of  the  agreement  and  the  acts  done  with 
reference  to  the  entry  and  holding,  in  order  to  determine  the  character 
and  terms  of  the  tenancy.  French  v.  San  Antonio,  80  Texas,  575;  Con- 
dett  V.  Cash,  118  N.  Y.,  309;  Laughran  v.  Smith,  75  N.  Y.,  205;  Schuy- 
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ler  V.  Leggett,  2  Cow.,  660;  People  v.  Ricket,  8  Cow.,  226;  Wood  on 
Landl.  and  Ten.,  sees.  23  (note  2),  25,  26;  Riggs  v.  Bell,  2  Smith  Lead. 
Cases,  177. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Second  Supreme  Judicial  District  has  certified  to  this  court  the  following 
questions  upon  the  facts  stated: 

"1.  On  the day  of  June,  1888,  appellee,  Maddox,  by  a  verbal  con- 
tract, leased  and  rented  to  appellants,  Bateman  <&  Bro.,  a  certain  brick 
building  situated  in  Tarrant  County,  Texas,  upon  the  following  terms: 
Bateman  &  Bro.  were  to  have  the  building  for  five  yeai^s.  They  were  to 
rent  the  building  for  one  year  absolutely  at  the  rental  of  $400  per  month, 
payable  monthly,  with  a  right  to  move  into  it  at  any  time  after  the  1st  of 
October,  but  their  rent  should  commence  December  1, 1888.  They  were 
to  have  the  right  to  keep  the  building  at  the  expiration  of  the  first  year 
two  years  longer,  at  the  increased  rent  of  $500  per  month;  and  at  the  ex- 
piration of  this  two  years  term,  to  keep  the  building  two  years  longer  at 
the  increased  rental  of  1600  per  month.  It  was  also  agreed  that  if  Bate- 
man &  Bro.  did  not  desire  to  keep  the  building  for  either  of  the  two  years 
terms  mentioned,  they  were  to  give  Maddox  ninety  days  notice  of  their 
intention  to  leave  the  building  before  the  commencement  of  either  of  the 
two  terms. 

^^  Sometime  in  October,  after  making  this  verbal  contract  in  June, 
Bateman  <SrBro.  moved  into  the  building  and  paid  the  stipulated  rent  reg- 
ularly at  the  end  of  each  month  dui'ing  the  first  year,  according  to  the 
terms  of  the  contract.  They  gave  no  notice  at  the  expiration  of  said  year 
of  their  intention  to  abandon  the  building,  but  continued  to  occupy  it 
during  the  entire  second  year  (which  would  be  the  first  year  of  the  first 
two  years  term),  paying  the  stipulated  rent  of  $500  per  month  that  year, 
and  continued  twenty-two  days  into  the  third  year,  when  on  the  22d 
day  of  December,  1890,  they  failed  in  business,  and  executed  a  chattel 
mortgage  to  Harrison  and  Kernaghan,  as  trustees  for  the  benefit  of  cer- 
tain named  creditors,  which  conveyed  the  stock  of  goods  then  in  the 
building.  It  will  thus  be  seen  that  Bateman  &  Bro.  did  not  themselves 
pay  any  rent  on  the  third  year,  but  they  did  arrange  for  the  trustees 
above  named  to  pay  the  rent  for  the  month  of  December  of  that  year, 
which  they  subsequently  did,  and  notified  Maddox  that  they  would  not 
longer  occupy  the  building. 

"  On  the  19th  day  of  January,  1891,  Maddox  sued  out  before  a  justice 
of  the  peace  of  Tarrant  County  a  distress  warrant  against  Bateman  &  Bro. 
for  the  stipulated  rent  of  $500  per  month  for  the  unexpired  part  of  the 
third  year  of  the  lease  entered  upon  as  aforesaid.  This  warrant  was  made 
returnable  to  the  District  Court  of  Tarrant  County  on  or  before  the  11th 
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day  of  May,  1891,  that  being  the  first  day  of  the  next  suceeeding  term 
thereof. 

"  The  warrant  was  levied  on  the  day  after  its  issuance  upon  the  goods^ 
which  were  then  still  in  the  rented  building.  These  goods  were  replevied 
by  the  trustees  aforesaid,  and  we  understand  from  the  record,  although 
it  is  not  specifically  so  stated,  were  sold  by  them  and  removed  from  the 
building  more  than  thirty  days  before  the  filing  of  the  petition  in  this^ 
case,  as  herein  after  stated. 

*'  On  the  6th  day  of  February,  1891,  after  the  issuance  of  the  distress^ 
warrant,  the  Legislature  passed  an  act  dividing  Tarrant  County  into  twa 
districts. 

^^  Maddox  filed  his  petition  in  this  (the  distress  warrant)  case  upon  the 
docket  of  the  Forty^ighth  District  on  May  9,  1891.  There  is  nothing 
in  the  record  to  show  whether  the  February  Term  of  this  court  had  then 
adjourned  or  was  then  in  session. 

"There  is  nothing  in  the  record  to  show  to  which  of  these  District 
Courts  the  case  would  have  fallen  had  the  warrant  been  returned  in  time 
for  the  first  term  of  the  Forty-eighth  District  after  its  issuance;  nor  is 
there  anything  to  show  at  what  time  the  warrant  and  citation  were 
actually  filed  by  the  ofiicer  with  the  clerk.  In  fact,  there  is  nothing  to 
show  that  a  citation  was  issued  at  the  time  of  the  issuance  of  the  warrant; 
but  as  no  question  is  raised  as  to  this,  it  is  presumed  that  it  was. 

"  Both  Bateman  &  Bro.  and  the  trustees  named  above  answered  to  the 
merits  on  September  12,  1891,  and  at  the  October  Term  succeeding,  to* 
wit,  on  November  12,  1891,  both  Bateman  <fe  Bro.  and  said  trustees  filed 
separate  motions  to  dismiss  this  proceeding,  upon  the  ground  that  appel- 
lee had  not  filed  his  petition  at  the  return  term  of  the  writ,  as  required 
by  the  statute  under  which  the  warrant  was  issued.  These  motions  were 
overruled  by  the  court,  and  the  fii*st  question  presented  for  your  decision 
is.  Did  the  court  err  in  this  ruling,  and  should  either  or  both  of  these 
motions  have  been  sustained  ? 

**  2.  In  case  it  be  held  that  the  court  correctly  overruled  these  motions^ 
were  Bateman  <fe  Bro.  liable  under  the  facts  and  contract  herein  before 
stated  for  rent  for  the  unexpired  part  of  the  third  year  of  the  verbal 
lease?'* 

To  the  first  question  we  answer:  The  motions  were  properly  overruled 
by  the  court.  The  suit  was  commenced  by  the  issuing  of  the  distress 
warrant,  the  citation,  and  their  return  into  court.  The  filing  of  the  peti- 
tion was  simply  the  declaration  of  the  cause  of  action  in  detail,  so  as  to 
inform  the  defendants  of  the  grounds  of  plaintiffs  claim. 

The  reason  for  requiring  the  petition  to  be  filed  on  or  before  appear- 
ance day  of  the  first  term  of  the  court  after  the  issuance  of  the  distress 
wanant  is,  that  the  defendant  may  be  informed  of  the  particulars  of 
plaintiff's  demand  against  him  before  he  is  required  to  answer.     K  the. 
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petition  is  not  filed  as  required  by  the  statute,  the  defendant  may  move 
the  dismissal  of  the  case,  and  relieve  himself  of  further  attendance  upon 
the  court.  If,  however,  the  petition  be  filed  before  the  case  is  dismissed 
by  the  court,  there  is  no  good  reason  why  the  cause  should  be  dismissed. 
Maynard  v.  Lockett,  1  Posey's  U.  C,  527. 

The  law  requires  the  defendant  in  ordinary  suits  to  answer  on  or  be- 
fore appearance  day  of  the  first  term  of  the  court  after  service,  but  until 
Judgment  by  default  is  taken  he  may  answer  at  any  time.  When  the 
plaintiff  has  been  required  by  order  of  the  court  to  give  security  for 
costs,  the  law  requires  that  he  comply  with  the  order  on  or  before  the 
first  day  of  the  next  term,  or  the  case  ^^  shall  be  dismissed.''  Rev.  Stats., 
art.  1486.  Yet  if  the  bond  be  filed  at  any  time  before  the  case  is  dis- 
missed, it  will  be  a  good  compliance.  Hayes  v.  Cage,  2  Texas,  501.  We 
see  no  difference  in  the  principle  that  should  govern  the  construction  of 
the  two  articles  of  tlie  statute. 

We  are  referred  to  Bruner  v.  Dubard,  1  White  <fe  Wilson's  Civil  Cases, 
section  391;  Braley  v.  Bailey,  idem,  790;  and  Jones  v.  Stone,  2  Willson's 
Civil  Cases,  359,  in  support  of  the  contrary  doctrine  to  that  here  an- 
nounced. These  cases  rest  upon  the  reason,  that  this  being  harsh  remedy, 
the  proceedings  must  comply  strictly  with  the  statute.  This  is  correct  as 
to  the  affidavit  and  bond  and  all  that  is  done  for  seizing  the  property, 
but  there  is  no  reason  why  such  rule  should  be  applied  to  the  pleading  in 
this  case.  In  attachment  suits  the  parties  must,  in  suing  out  the  writ, 
comply  strictly  with  the  requirements  of  the  statute,  but  it  has  never  been 
held  that  the  rule  applied  to  pleadings  in  such  cases.  The  affidavit  and 
bond  in  attachment  suits  can  not  be  amended,  but  the  petition  may  be 
amended  as  in  other  cases. 

To  the  second  question  we  answer:  Bateman  <&  Bro.  were  the  tenants 
of  Maddox  for  the  year  beginning  December  1,  1890,  and  legally  liable 
to  him  for  the  rent  of  that  year  at  the  rental  of  $500  per  month. 

That  portion  of  the  statute  which  applies  to  the  facts  of  this  case  is  as 
follows: 

**  Article  2464.  No  action  shall  be  brought  in  any  of  the  courts  in  any 
of  the  following  cases,  unless  the  promise  or  agreement  upon  which  the 
action  shall  be  brought,  or  some  memorandum  thereof,  shall  be  in  writ- 
ing, signed  by  the  paity  to  be  charged  therewith,  or  by  some  person  bj' 
him  thereunto  lawfully  authorized:     •     •     • 

'*  4.  Upon  any  contract  for  the  sale  of  real  estate,  or  the  lease  thereof 
for  a  longer  term  than  one  year. 

'^5.  Upon  any  agreement  which  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof." 

Clause  5  of  the  statute  would  prohibit  a  verbal  agreement  for  the  lease 
of  real  estate  for  one  year,  to  begin  in  future,  if  it  were  not  that  clause 
4  provides  speciall}'  a  rule  to  govern  such  leases.     The  rule  of  construc- 
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tion  is,  .that  a  special  provision  in  a  statute  will  control  a  general  provi- 
sion which  would  otherwise  include  that  mentioned  in  the  particular  pro- 
vision.    Endl.  Stat.  Const.,  sec.  399,  p.  560. 

A  lease  for  a  term  not  longer  than  one  year  may  be  made  to  commence 
in  the  future  by  verbal  contract,  and  will  be  held  to  be  binding  under  the 
statute.  Sobey  v.  Brisbee,  20  Iowa,  105;  Anderson  v.  May,  10  Heisk., 
90;  Eaton  v.  Whitaker,  18  Conn.,  230;  Huffman  v.  Starks,31  Ind.,  474; 
Young  V.  Dake,  5  N.  Y.,  468;  Becar  v.  Flues,  64  N.  Y.,  518;  Sears  v. 
Smith,  3  Colo.,  287;  Randall  v.  Thompson  Bros.,  decided  by  the  Com- 
mission of  Appeals,  1881. 

There  is  a  marked  difference  in  the  language  of  clauses  4  and  5  of  the 
article.  The  fifth  prohibits  the  enforcement  of  contracts  which  are  not  to 
be  performed  *'  within  one  year  from  the  making  thereof,"  limiting  both 
the  time  of  commencement  and  continuance;  while  the  fourth  clause  pro- 
hibits the  enforcement  of  leases  of  real  estate  "  for  a  longer  term  than 
•one  year,"  limiting  and  fixing  only  the  time  of  duration.  If  the  Legis- 
lature had  intended  that  leases  should  be  limited  to  one  year  from  the 
"time  of  making,"  then  it  was  useless  to  mention  them  in  clause  4,  for 
they  would  have  been  embraced  in  clause  5.  The  rule  above  stated  is 
<5learly  applicable  to  the  construction  of  the  two  clauses  of  this  article. 

In  Sobey  v.  Brisbee,  supra,  the  court  said:  "  Most  leases,  and  indeed 
we  may  say  all,  with  here  and  there  an  exception,  take  effect  in  futuro. 
Farm  leases,  for  instance,  are  made,  as  a  rule,  one,  two,  or  thi*ee  months 
before  the  commencement  of  the  term.  And  in  view  of  the  usual  custom, 
And  indeed  little  less  than  the  general  custom,  this  statute,  if  construed 
as  appellant  claims,  would  have  but  little  practical  force  or  value."  The 
Legislature  must  be  presumed  to  have  understood  the  subjects  upon 
which  it  legislated,  and  that  the  difference  in  the  provisions  was  founded 
upon  sound  reasons,  such  as  are  quoted  above. 

That  part  of  the  verbal  contract  by  which  Bateman  <fe  Bro.  were  to  be 
allowed  to  keep  the  property  for  two  yeare  after  the  expiration  of  the 
first  year  was  contrary  to  our  statute,  and  could  not  have  been  enforced 
by  either  party.  But  Bateman  <k  Bro.  having  continued  in  possession 
after  the  expiration  of  the  first  year  without  objection  on  the  part  of 
Maddox,  by  the  fact  of  continuing  possession  became  tenants  for  the  year 
on  the  same  terms  as  the  former  year.  San  Antonio  v.  French  80  Texas, 
575;  Tayl.  on  Landl.  and  Ten.,  522,  525. 

If,  however,  the  entry  had  been  made  under  the  verbal  agreement  for 
two  years,  the  taking  of  possession  and  paying  rent  for  the  year,  thereby 
showing  that  the  intention  was  to  hold  by  the  year,  would  have  converted 
that  into  a  tenancy  for  that  year,  upon  the  implied  contract  that  the  law 
would  raise  from  the  acts  of  the  parties.  2  Reed  on  Stat.  Frauds,  sec. 
804;  Browne  on  Stat.  Frauds,  sec.  38.    In  either  event  Bateman  <&  Bro., 
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by  holding  over,  became  the  tenants  of  Maddox  for  the  year  commencing 
December  1, 1889. 

Bateman  <&  Bro.  being  in  possession  under  a  lease  valid  under  the 
statute,  their  continuance  of  the  possession  would  not  be  construed  to  be 
an  adoption  of  the  terms  of  the  verbal  contract  for  two  years,  but  it 
would  in  law  imply  the  making  of  a  contract  that  could  lawfully  be 
made;  that  is,  a  contract  for  the  succeeding  year  the  same  as  that  for  the 
year  just  terminated.  Maddox  could  not  have  enforced  the  payment  of 
more  than  1400  per  month  for  the  second  year  until  by  common  consent 
of  the  parties  the  rental  of  $500  per  month  was  adopted,  which  must  be 
presumed  from  its  payment  by  the  tenant  and  receipt  by  the  landlord  for 
the  second  year,  showing  the  intention  to  change  the  contract  in  that 
particular.  By  these  payments  this  sum  was  established  as  the  rental  for 
the  second  yeai*,  which  would  be  continued  for  the  third  year  by  the  act 
of  holding  over  after  the  expiration  of  the  lease  for  the  next  preceding 
year.     Singer  Mfg.  Co.  v.  Sayre,  75  Ala.,  270. 

It  follows  that  the  holding  over  by  Bateman  &  Bro.  after  the  expira- 
tion of  the  second  year  constituted  them  tenants  of  Maddox  for  the  third 
year  at  the  same  rent  as  was  paid  during  the  preceding  year. 

At  the  time  that  Bateman  <fe  Bro.  made  the  chattel  mortgage,  they 
could  by  law  have  held  the  premises  for  that  year  against  the  demands  of 
their  landlord,  and  they  were  equally  bound  to  pay  rents  for  the  property 
for  the  same  time.  Neither  they  nor  their  trustees  could  surrender  or 
abandon  the  premises  without  the  consent  of  the  landlord,  and  thus  ter- 
minate the  lease.     Marsalls  v.  Pittman,  68  Texas,  624. 

We  are  not  called  upon  to  determine  what  effect,  if  any,  the  taking  of 
possession  of  the  house  by  Maddox  and  renting  it  out  after  abandonment 
of  it  by  the  trustees  would  have  upon  the  rights  of  the  parties  in  this  case, 
nor  under  what  circumstances  a  part  performance  by  the  lessee  of  a  ver- 
ha\  contract  of  lease  of  real  estate  for  a  longer  term  than  one  year  would 
take  it  out  of  the  operation  of  the  statute  of  frauds,  if  at  all. 

Delivered  April  9,  1894. 


C.  E.  Jeter  et  al.  v.  The  State. 

No.  122. 

Porfeited  Bail  Bond— Criminal  Case. 

Proceedings  on  a  forfeited  ball  bond  constitute  a  criminal  case,  within 
the  meaning  of  the  Constitution  and  laws  of  the  State,  and  a  Court  of 
Civil  Appeals,  having  only  civil  jurisdiction,  has  no  jurisdiction 
therein 657 

Certified  Question  from  Court  of  Civil  Appeals  for  Fourth  District, 
in  an  appeal  from  Bexar  County. 
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C.  A.  Oulberson,  Attorney-General,  and  F^ank  Andrews^  Assistant,  on 
motion  to  dismiss  appeal. — The  action  is  clearly  for  the  forfeiture  of  an 
ordinary  bail  or  appearance  bond,  and  is  not  a  "civil  case"  within  the 
meaning  of  the  Constitution  and  the  laws  of  this  State,  and  this  court  has 
no  jurisdiction  to  hear  and  determine  this  appeal.  Aber  v.  Warden,  49 
Texas,  377;  The  State  v.  Norrell,  53  Texas,  431:  Hart  v.  The  State,  IS 
Texas  Cr.  App.,  556;  The  State  v.  Ward,  9  Texas  Cr.  App.,  462;  Perry 
V.  The  State,  14  Texas  Cr.  App.,  166;  Willson's  Crim.  Stats.,  sec.  20,  28, 
and  authorities  cited. 

T.  J.  McMinn^  resisting  motion  to  dismiss. — Answering  the  motion  of 
the  State,  made  by  her  Attomey-Greneral,  filed  March  21,  1894,  appel- 
lants say: 

1.  This  is  a  "civil  case"  within  the  meaning  of  the  Constitution  and 
laws  of  the  State,  because  the  statute  provides  in  unequivocal  language 
that  upon  issuance  of  the  scire  facias  the  case  shall  be  taken  off  the  crim- 
inal  docket.  Art.  449,  Code  Crim.  Proc.  Once  off  the  criminal  docket, 
the  criminal  court  ceases  to  have  jurisdiction.  Without  jurisdiction,  the 
criminal  court  could  not  grant  an  appeal. 

If  the  case  is  not  upon  the  criminal  docket,  no  appellate  court  of  purely 
criminal  jurisdiction  can  take  cognizance  of  the  cause.  How  can  appeal 
be  taken  from  a  criminal  court  to  a  criminal  court  without  a  case  upon  a^ 
criminal  docket? 

But  more  than  that;  the  case  is  put  upon  the  civil  docket  by  directioa 
of  the  statute,  to  be  governed  by  the  rules  of  procedure  obtaining  ii^ 
*'  other"  civil  cases.  Is  it  not  then  a  civil  case  ?  Does  not  civil  proced- 
ure require  that  it  should  follow  "other  civil  cases"  on  appeal. 

A  civil  case  can  not  go  to  a  criminal  court.  From  a  civil  docket,  ap- 
peal is  not  possible  to  any  other  than  a  civil  court. 

These  sureties  are  not  criminals.  They  are  obligors  upon  a  civil  con- 
tract— a  contract  to  pay  money  upon  a  given  contingency;  and  they  are 
sued  upon  that  contract.  They  are  cited  to  appear;  they  are  not  brought 
in  by  criminal  process. 

If  judgment  should  go  against  the  sureties,  no  arrest  or  punishment 
follows;  merely  an  execution — a  purely  civil  proceeding. 

The  strongest  case  for  the  State,  and  the  one  about  which  the  others^ 
cluster  as  merely  cumulative  authority,  is  in  13  Texas  Criminal  Appeals, 
555;  and  in  that  case  it  is  distinctly  held,  that  it  was  "the  manifest  in- 
tention "  of  the  Legislature  to  make  this  a  civil  case;  but  that  court  (now 
out  of  existence,  then  having  a  dual  jurisdiction,  civil  and  criminal), 
took  cognizance  of  such  matters  in  face  of  the  statute,  because  it  had  been 
done  before. 

But  it  is  the  clear  duty  of  the  court  to  obey  the  "  manifest  intention 
of  the  statute." 
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2.  The  oourt  should  take  jurisdiction,  because,  since  the  decision  cited 
by  State's  counsel,  a  new  judicial  system  has  been  inaugurated  pui-suant 
to  constitutional  amendment,  which  in  express  terms  takes  civil  juris- 
diction away  from  the  Court  of  "  Criminal  Appeals;"  that  is  now  only  a 
oourt  to  which  the  *'  criminal "  appeals. 

And  more  than  that;  the  new  Courts  of  Civil  Appeals  are  now  in  ex- 
press terms  given  jurisdiction  of  '*all  civil  cases"  of  which  the  District 
and  County  Courts  have  original  or  appellate  jurisdiction. 

8.  And  there  is  a  reason  lying  yet  deeper  than  the  considerations 
already  urged,  in  this,  to-wit:  Civil  government  underlies  the  adminis- 
tration of  the  criminal  laws.  Whether  or  not  a  court  is  organized — 
whether  a  district  is  established — precedes  the  question  of  the  administra- 
tion of  law  in  that  district;  and  whether  or  not  a  district  is  established  is 
a  purely  civil  question. 

An  obligation  on  a  forfeited  bond  arises  out  of  a  criminal  action;  but 
if  no  indictment  was  found — if  no  jurisdiction  attached  in  the  court  from 
which  this  appeal  was  taken;  if  that  court  was  wholly  without  authority — 
then  no  obligation  exists,  and  we  are  sued  upon  a  paper  which  had  no 
foundation  in  a  criminal  action.  And  at  this  point  a  careful  reading  of 
Lytle  V.  Haifif,  75  Texas,  128,  is  apropos. 

That  erroneous  jurisdiction  was  once  taken  by  a  court  now  out  of  ex- 
istence, is  not  good  reason  why  the  error  should  be  repeated. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question: 

"The  judgment  was  by  the  District  Court  of  Bexar  County  on  a  for- 
feited bail  bond  given  in  a  criminal  proceeding,  against  C.  £.  Jeter  and 
his  sureties,  in  the  sum  of  $1000,  the  judgment  final  being  rendered  on 
the  25th  day  of  November,  1893,  and  the  appeal  has  been  taken  to  this 
court. 

"  Qitestion. — Has  the  Court  of  Civil  Appeals  jurisdiction  of  appeals  in 
such  cases?" 

This  is  a  criminal  case  within  the  meaning  of  the  Constitution  and  laws 
of  the  State,  and  the  Court  of  Civil  Appeals  has  no  jurisdiction  of  an  ap- 
peal from  a  judgment  rendered  in  such  proceeding.  The  Supreme  Court 
of  this  State  has  decided  that  a  proceeding  for  the  forfeiture  of  a  bail  bond 
is  a  criminal  case.  Gray  v.  The  State,  20  Texas,  504;  Aber  v.  Warden, 
49  Texas,  377. 

The  Court  of  Appeals,  as  then  organized,  with  criminal  and  civil  juris- 
diction, also  held  that  the  proceeding  was  a  criminal  case,  and  that  the 
State  had  no  right  of  appeal  from  such  judgment.  Cassady  v.  The  State, 
4  Texas  Cr.  App.,  99;  The  State  ▼.  Ward,  9  Texas  Cr.  App.,  462;  Hart  v. 
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The  State,  14  Texas  Cr.  App.,  656;  Twry  v.  The  State,  14  Texas  Cr. 
App.,  166. 

Appellant  urges,  that  since  the  adoption  of  the  amendment  by  which 
the  Courts  of  Civil  Appeals  were  created,  and  the  Court  of  Appeals,  as  it 
formerly  existed,  is  restricted  to  appeals  in  criminal  oases,  the  ruling 
should  be  changed.  This  position  is  not  sound,  because  as  it  was  then 
organized  the  Court  of  Appeals  had  jurisdiction  of  civil  cases  only  which 
were  appealed  from  the  County  Courts,  and  of  criminal  cases  from  the 
District  and  County  Courts.  If  it  was  a  civil  case,  then  the  Court  of  Ap- 
peals, as  then  organized,  would  not  have  jurisdiction  of  appeals  from 
judgments  entered  upon  forfeited  bail  bonds  in  the  District  Court.  The 
decisions  heretofore  made  in  the  Court  of  Appeals  and  the  Supreme  Court 
were  made  with  reference  to  the  criminal  jurisdiction  of  the  several  courts 
as  then  organized,  and  there  is  no  material  difference,  so  far  as  it  affects 
this  question,  in  the  jui*ibdiction  conferred  upon  the  several  courts  then 
and  now. 

Under  the  present  Constitution  and  laws,  the  Courts  of  Civil  Appeals 
have  appellate  jurisdiction  only  of  civil  cases,  combining  the  jurisdiction 
before  vested  in  the  Court  of  Appeals  and  the  Supreme  Court  in  such 
cases.  The  Court  of  Criminal  Appeals  has  jurisdiction  of  all  appeals 
in  criminal  cases  where  appeal  is  allowed  from  either  County  Court,  Dis- 
trict Court,  or  Criminal  District  Courts. 

In  Aber  v.  Warden,  Justice  Gould,  delivering  the  opinion  of  the  court, 
gives  these  satisfactory  reasons  for  the  decision:  **  The  enforcement  of 
such  bonds  was  regarded  as  incidental  to  the  criminal  case  in  which  they 
are  given,  and  our  opinion  is  that  the  question  in  this  case  is  too  closely 
connected  with  the  judgment  on  the  bail  bond  to  be  separable  from  it." 

Gray  V.  The  State  was  an  appeal  from  a  judgment  on  a  bail  bond  in  a 
criminal  case,  and  Judge  Wheeler,  for  the  court,  said:  "A  suit  on  a 
forfeited  recognizance  conditioned  for  a  party's  appearance  to  answer  to 
an  indictment,  it  has  been  held,  is  not  a  civil  action  (citing  Common- 
wealth V.  The  Commissioners,  8  Sergeant  <&  Rawle,  151).  It  is,  it  is  said, 
of  a  criminal  nature;  an  instrument  to  coerce  the  accused  to  take  his 
trial ;  a  power  incident  to  every  criminal  court. ' ' 

It  is  true  that  article  449,  Code  of  Criminal  Procedure,  directs  that 
when  a  forfeiture  of  a  bail  bond  or  recognizance  has  been  entered,  the 
case  shall  be  put  on  the  civil  docket,  ''and  the  proceedings  had  therein 
governed  by  the  same  rules  governing  other  civil  cases."  The  efifect  of 
this  provision  was  to  prescribe  the  manner  of  trial,  but  did  not  change 
the  character  of  the  case. 

Looking  to  the  different  articles  of  the  Code  of  Criminal  Procedure,  we 
find  that  the  forfeiture  is  declared  upon  the  failure  to  appear  in  the 
criminal  case;  citation  is  issued  to  the  sureties,  and  no  service  upon  the 
defendant,  the  principal,  is  necessary;  the  trial  is  had  upon  the  judgment 
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nisi  without  any  petition,  as  required  in  civil  suits.  The  judgment  must 
be  entered  by  the  same  court  that  declared  the  forfeiture.  The  court 
may  remit  all  or  a  part  of  the  bond,  upon  showing  made  at  any  time  be- 
fore final  judgment  is  entered.  The  Governor  has  power  to  remit  the 
penalty  after  judgment  final. 

Article  4,  section  11,  of  the  Constitution  of  this  State,  empowers  the 
Governor,  after  conviction  in  criminal  cases,  except  treason  and  impeach- 
ment, to  grant  reprieves,  commutations  of  punishment,  or  pardons,  ^^  and 
under  such  rules  as  the  Legislature  may  prescribe,  he  shall  have  power  to 
remit  fines  and  forfeitures."  These  are  all  proceedings  peculiarly  appli- 
cable to  criminal  cases,  and  not  in  force  with  regard  to  civil  cases. 

To  hold  the  proceeding  civil  would  embarrass  the  administration  of 
jiistice  in  many  cases,  and  in  the  present  state  of  the  law  absolutely  pre- 
vent the  enforcement  of  bail  bonds  and  recognizances  in  many  cases. 
Suppose  that  a  District  Court,  exercising  criminal  jurisdiction,  should 
take  a  bond  or  recognizance  in  a  sum  less  than  $500,  which  is  often  done, 
and  the  defendant  failed  to  appear.  A  forfeiture  is  declared,  and  the 
court  having  no  jurisdiction  of  amounts  less  than  $500  in  civil  cases, 
could  not  enter  final  judgment. 

Bail  bonds  and  recognizances  of  witnesses  in  criminal  cases  must  be 
enforced  in  the  same  manner  as  such  bonds  and  recognizances  of  the  de- 
fendant. Code  Crim.  Proc.,  art.  502.  If  a  bail  bond  or  recognizance  of 
a  witness  in  a  criminal  case  in  the  District  Court  should  be  taken  for  a 
less  sum  than  $500,  and  the  witness  should  fail  to  appear,  the  court  could 
not  enter  final  judgment,  because  it  would  have  no  jurisdiction  of  a  civil 
case  for  an  amount  less  than  $500.  If  a  defendant  or  a  witness  should 
fail  to  appear  in  one  of  the  Criminal  District  Courts  of  the  State,  that 
court  could  not  enforce  his  appearance  by  collecting  the  bond  or  recogni- 
zance, because  such  courts  have  no  jurisdiction  in  civil  cases.  There  is 
no  provision  of  law  by  which  such  cases  may  be  transferred  to  any  other 
court  for  proceeding  upon  the  judgment  nisi,  and  the  result  would  be, 
under  the  present  law,  that  no  such  bail  could  be  collected.  As  a  crimi- 
nal case,  the  law  is  adapted  to  the  enforcement  of  all  such  undertakings 
by  the  court  in  which  they  may  be  entered  into,  and  the  objects  of  the 
law  can  be  thus  attained. 

The  character  of  the  case  must  be  determined  by  its  relation  to  the  case 
in  which  the  bail  is  given,  and  the  rules  prescribed  for  the  enforcement 
of  these  obligations  and  the  purpose  of  requiring  them.  Judged  by  these 
rules,  this  is  a  criminal  case  of  which  appellate  jurisdiction  is  conferred 
upon  the  Court  of  Criminal  Appeals. 

DeUvered  AprU  16,  1894. 
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Howard  &  Hume,  Administrators,  etc.,  v.  J.  G.  Wdtdoii. 

No.  128. 

1.  Limitation— New  Promise— Pleadingr. 

When  a  Dew  promise  is  relied  upon  to  avoid  the  plea  of  limitation  to  the 
original  debt,  the  new  promise  is  the  cause  of  action,  and  must  be  de- 
clared on 566 

2.  Same— Amendment. 

When  a  new  promise  is  pleaded  by  amendment,  limitation  runs  until  the 
filing  of  such  amendment 565 

3.  Supplemental  Petition— Pleadingr  the  New  Promise. 

Plaintiff  by  a  pleading  endorsed  "  supplemental  petition''  set  up  a  new 
promise.  Exceptions  were  sustained  to  the  pleading  for  reason  that 
the  matter  should  have  been  pleaded  by  an  amended  original  petition. 
The  petition  was  corrected  by  an  amended  original  petition ;  not,  how- 
ever, filed  until  after  the  statutory  term  in  bar  had  elapsed.  Heldy 
that  the  pleading  of  the  new  promise  in  the  defective  supplemental 
petition  stopped  the  running  of  the  statute 566 

4.  Sufficiency  of  New  Promise— Acknowledfirment  of  Debt. 

An  unqualified  acknowledgment  of  an  existing  debt  implies  a  promise 
to  pay  it,  and  is  sufiicient,  unless  accompanied  by  some  expressions 

showing  an  unwillingness  to  i>ay 566 

6.  Acknowledgment. 

An  acknowledgment  in  general  terms  will  be  held  to  apply  to  the  debt 
sued  on,  unless  the  defendant  show  that  there  was  another  debt  due  by 
him  to  the  plaintiff 566 

6.  Nugatory  Condition. 

Defendant  in  writing  promised  to  pay  in  full  if  plaintiff's  intestate  would 
consent  for  him  to  sell  the  land  for  which  the  note  declared  on  was 
given.  Such  consent  was  not  necessary  for  the  purpose.  The  condi- 
tion being  nugatory,  it  would  seem*  that  compliance  with  it  was  not 
essential  to  give  validity  to  the  promise 566 

7.  Construction— New  Promise. 

The  tendency  of  modem  decisions  has  been  to  construe  the  statute 
(giving  effect  to  new  promise,  etc.)  more  liberally  in  favor  of  debt- 
ors; and  not  to  torture  vague  expressions  into  acknowledgiiieDts 
or  promises,  when  the  language  does  not  clearly  import  such  con- 
struction    567 

8.  Same. 

See  letters  written  by  defendant  construed  to  be  in  each  a  new  promise, 
and  the  last  taking  the  debt  out  of  the  effect  of  the  statutory  limitation 
of  four  years 564,  567 

9.  Aoknowledgrment  of  Indebtedness. 

It  would  seem  that  when  a  defendant  clearly  aoknowledges  in  writing 
that  the  debt  is  a  just  and  subsisting  obligation,  and  evinces  tliat  al- 
though he  is  unable  to  pay  at  the  time,  he  has  no  desire  or  purpose  to 
repudiate  any  part  of  it,  every  evil  which  the  statute  of  limitations 
was  intended  to  remedy  is  obviated,  and  that  no  reason  exists  why  the 
demand  should  not  be  enforced 567 


\ 

Digitized  by  VjOOQIC 


1894.'}  Howard  <fe  Hume  v.  Windom.  561 

10.  Same—Promise  While  Aotlon  not  Barred. 

When  there  is  an  enforoeable  existing  Indebtedness  at  the  time  an  ac- 
knowledgment in  writing  is  made,  the  probability  that  the  defendant 
intended  to  repudiate  the  debt  in  any  manner  or  for  any  amount  is  less 
than  it  would  have  been  had  the  claim  been  then  barred 567 

11.  Vendor's  Lien. 

The  lien  being  an  incident  to  the  debt  for  the  purchase  of  the  land,  when 
the  debt  was  revived  the  lien  was  also  revived 567 

Error  to  Court  of  Civil  Appeals  for  Fifth  District,  in  an  appeal  from 
Collin  County. 

The  opinion  gives  a  full  statement  of  the  case. 

Evans  &  Evans,  and  Throckmorton  &  Oamett,  for  plaintiffs  in  error. 

1.  The  assertion  of  a  demand  in  a  court  having  jurisdiction  of  the 
subject  matter  and  of  the  parties,  even  though  irregular  and  defectively- 
pleaded,  will  suspend  the  running  of  the  statutes  of  limitation.  Rules 
for  the  Dist.  Ct.,  10,  15;  Killebrew  v.  Stockdale,  51  Texas,  529;  Becker 
V.  Railway,  80  Texas,  475;  Kaufman  v.  Wooters,  79  Texas,  214;  HQl 
V.  Clay,  26  Texas,  650;  Kinney  v.  Lee,  10  Texas,  155. 

2.  The  plaintiffs  were  not  concluded  by  the  election  of  the  relief  asked 
in  their  original  petition  to  insist  upon  the  recovery  of  the  land;  and  after 
the  original  answer  was  filed  setting  up  title  in  defendant  under  the  deed 
from  Bean,  and  by  limitation,  the  plaintiffs,  in  reply  to  such  pleading, 
could  set  up  the  note  or  the  acknowledgment  of  the  debt  in  the  defend- 
ant's letter,  and  ask  for  a  judgment  for  the  debt  and  the  foreclosure  of 
the  lien  in  the  alternative;  and  the  effect  of  filing  such  plea  was  to  stop 
the  running  of  the  statute,  even  though  the  pleading  was  bad  on  general 
demurrer.  Poi-terfield  v.  Taylor,  60  Texas,  264;  Peters  v.  Clements,  46 
Texas,  114;  Chapman  v.  Sneed,  17  Texas,  428;  Cattle  Co.  v.  Boone,  73 
Texas,  556. 

3.  The  exception  to  the  first  amended  original  petition  was  not  well 
taken.  The  statute  of  limitation,  if  not  suspended  by  the  filing  of  the 
original  petition,  was  suspended  by  the  filing  of  the  supplemental  petition 
July  20,  1891,  and  the  cause  of  action  set  out  in  the  amended  original 
petition  showed  that  it  was  not  barred. 

4.  The  vendor's  lien  existed  to  secure  the  payment  of  the  purchase 
money  on  the  land,  as  against  the  appellant,  so  long  as  he  kept  the  debt 
alive  by  Ms  acknowledgments  and  promises.  The  appellant  having  kept 
the  debt  from  the  operation  of  the  statute  by  his  admission  in  writing, 
and  it  being  for  the  purchase  money  due  on  land,  the  lien  on  the  land  to 
secure  the  debt  could  not  become  barred.  Fievel  v.  Zuber,  67  Texas, 
275;  Goldfrank,  Frank  <fe  Co.  v.  Young,  64  Texas,  432. 

5.  K  the  new  promise  admitted  that  the  claim  was  a  subsisting  debt  at 
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the  time  it  was  made,  and  was  unaccompanied  by  any  circumstances  re- 
pelling the  presumption  of  the  defendant's  willingness  or  intention  to  pay 
the  same,  such  acknowledgment  would  be  suflScient  to  remove  the  bar  of 
the  statute,  and  his  liability  and  consequent  promise  are  necessary  legal 
inferences.  A  letter  containing  an  unqualified  and  direct  admission  of 
a  previous  subsisting  debt  which  the  party  is  liable  and  willing  to  pay 
will  repel  the  bar  interposed  by  the  statute.  Webber  v.  Cochrane,  4 
Texas,  31;  Russ  v.  Cunningham,  16  S.  W.  Rep.,  446;  Henry  v.  Roe,  18 
S.  W.  Rep.,  806;  Walsh  v.  Mayer,  111  U.  S.,  31;  Bell  v.  Morrison,  1  Pet., 
362. 

6.  As  the  defendant  did  not  attempt  to  show  that  the  acknowledgments 
referred  to  some  other  debt  due  from  him  to  Bean,  the  law  presumes  that 
such  acknowledgments  referred  to  the  debt  sued  on,  and  none  other. 
Ross  V.  Cunningham,  16  S.  W.  Rep.,  20;  Mitchell  v.  Clay,  8  Texas,  447. 

Johnson  &  Son,  for  defendant  in  error. —  1.  The  object  of  a  supple- 
mental petition,  as  contradistinguished  from  an  amended  petition,  is  to 
set  up  additional  facts  supporting  some  allegation  in  the  original  petition. 
It  is  allowed  for  the  purpose  of  alleging  new  facts  in  support  of  the  origi- 
nal cause  of  action,  not  to  allege  a  new  cause  of  action.  Rules  3,5,  and 
15,  47  Texas,  616,  619;  Richie  v.  Levy,  69  Texas,  135. 

The  question  raised  by  this  assignment  is,  that  the  appellees  having  in 
their  original  petition  sued  for  the  recovery  of  the  land  by  right  of  the 
superior  title  being  in  their  intestate  at  the  time  of  his  death,  can  they, 
under  the  rules  of  pleading,  declare  on  a  new  cause  of  action  and  ask  a 
different  relief  in  a  supplemental  petition,  from  the  action  set  up  and  the 
relief  asked  in  the  original  petition  ?  To  allow  such  a  rule  of  practice 
would  be  to  obliterate  all  distinction  between  supplemental  pleadings  and 
amended  pleading.  The  courts  evidently  intended  that  there  should  be 
a  wide  difference  between  the  two;  it  being  the  office  of  a  supplemental 
petition  to  supplement  or  aid  the  original  petition,  by  the  allegation  of 
new  facts  tending  to  support  the  original  cause  of  action;  and  the  office 
of  an  amended  petition  being  to  change,  add  to,  or  withdraw  something 
from  that  which  has  been  previously  pleaded,  as  to  allege  a  new  cause  of 
action  and  facts  supporting  it.  The  original  cauSe  of  action  being  for 
the  recovery  of  the  land,  we  submit  that  it  was  error  to  hold  that  appel- 
lees could  by  supplemental  petition  set  up  a  new  cause  of  action,  and 
thereby  stop  the  running  of  the  statute  of  limitations  as  to  the  new  cause 
of  action  thus  set  up. 

2.  If  the  alleged  new  promise  to  pay,  as  alleged  in  plaintiflfs'  first 
amended  original  petition,  was  barred  by  the  statute  of  limitations  at  the 
time  of  filing  said  amended  petition,  then  the  defendant  was  not  liable 
on  said  alleged  new  promise.     Bigham  v.  Talbot,  63  Texas,  271. 

3.  The  court  erred  in  overruling  defendant's  second  and  sixth  special 
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exceptions  to  plaintlfifs'  first  amended  original  petition,  because  there  be- 
ing no  express  vendor's  lien  reserved  in  the  deed,  whatever  implied  lien 
the  vendor  may  have  had  was  barred  long  prior  to  the  filing  of  said 
amended  petition.  Ransom  v.  Brown,  63  Texas,  188;  Pitschki  v.  Ander- 
son, 49  Texas,  1;  Bynum  v.  Preston,  69  Texas,  287;  Riggs  v.  Hanrick, 
59  Texas,  570. 

4.  An  acknowledgment,  to  relieve  a  claim  from  the  operation  of  the 
statute  of  limitations,  must  contain  an  unqualified  admission  of  a  just 
subsisting  indebtedness,  and  express  a  willingness  to  pay  it.  The  ac- 
knowledgment must  not  be  conditional.  If  it  is  conditional,  it  must  be 
showtl  that  the  conditions  have  been  fulfilled  before  the  debtor  can  be 
held  liable.  Coles  v.  Kelsey,  2  Texas,  555;  Webber  v.  Cochrane,  4 
Texas,  36;  Smith  v.  Fly,  24  Texas,  353;  Krueger  v.  Krueger,  76  Texas, 
178;  Leigh  v.  Linthicum,  30  Texas,  103;  McDonald  v.  Grey,  29  Texas, 
83;  Madox  v.  Humphreys,  24  Texas,  196;  Mitchell  v.  Clay,  8  Texas, 
443;  Manning  v.  Wheeler,  13  N.  H.,  486;  Thayer  v.  Mills,  14  Me.,  300. 

5.  There  being  no  express  lien  reserved  in  the  deed,  the  implied  lien 
became  barred  at  the  same  time  that  the  note  given  for  the  purchase 
price  of  the  land  became  barred.  Ransom  v.  Brown,  63  Texas,  188; 
Pitschki  V.  Anderson,  49  Texas,  1. 

GAINES,  Associate  Justice. — Thomas  C.  Bean  in  his  lifetime  sold  to 
J.  G.  Windom,  the  defendant  in  error,  a  tract  of  land,  for  the  purchase 
money  of  which  the  latter  executed  his  promissory  note,  payable  Decem- 
ber 25,  1881.  No  express  lien  for  securing  the  note  was  reserved  either 
in  the  deed  or  in  the  note  itself;  but  an  implied  lien  was  created  by  op- 
eration of  law.     The  note  has  never  been  fully  paid. 

Bean  died  in  July,  1887,  and  in  September,  1890,  the  plaintiffs  in  error 
were  appointed  administrators  of  his  estate.  On  the  12th  day  of  March, 
1891,  they  instituted  this  suit,  which  was  originally  an  action  of  trespass 
to  try  title,  against  the  defendant  in  error  for  the  recovery  of  the  land 
so  sold  by  Bean  to  him. 

The  defendant  having  answered,  on  the  20th  day  of  July  in  the  same 
year  they  filed  a  supplemental  petition,  alleging,  that  the  defendant  had 
given  the  note  now  in  controversy  for  the  purchase  money  of  the  land ; 
that  it  had  never  been  paid  in  full;  and  that  on  February  1,  1887,  he 
had  written  their  intestate  a  letter,  in  which  he  had  acknowledged  the 
justness  of  the  debt;  and  praying  that  in  the  event  it  should  be  held  that 
they  were  not  entitled  to  recover  the  land,  that  they  should  have  a  judg- 
ment for  the  unpaid  balance  of  the  note,  and  a  decree  enforcing  a  lien  on 
the  land  for  its  payment. 

An  exception  to  the  supplemental  petition,  upon  the  ground  that  the 
matter  therein  contained  was  not  properly  set  up  in  a  pleading  of  that 
character,  was  sustained;  and  thereupon  the  plaintiffs  filed  an  amended 
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original  petition,  alleging  the  same  facts  averred  in  the  supplemental  pe- 
tition, and  in  addition  thereto,  that  the  defendant  had  written  Bean  two 
other  letters,  dated  respectively  January  8,  1886,  and  December  9,  1886, 
acknowledging  the  Justness  of  the  demand. 

The  defendant  excepted  to  the  amended  petition,  on  the  ground  that 
it  showed  upon  its  face  that  the  debt  was  barred.  The  court  overruled 
the  exception,  and  the  facts  alleged  having  been  established  upon  the 
trial,  gave  Judgment  for  the  plaintiffs,  with  a  decree  enforcing  the  lien. 

The  letters  relied  upon  to  remove  the  bar  of  the  statute  of  limitations 
are  substantially  as  follows: 

"  Farmersville,  Collin  County,  January  8,  1886. 
^'Thomas  C.  Bean: 

"  I  take  my  pen  in  hand  to  answer  your  kind  letter  that  came  to  hand 
the  other  day.  Was  glad  to  heai'  from  you.  I  wrote  to  you  that  I  would 
pay  you  some  money  the  last  of  this  month.  I  have  got  some  due  me  in 
Georgia,  and  the  partis  that  owe  me  say  they  will  pay  it.  I  thought 
that  I  would  have  got  it  before  now.  If  you  don't  come  down  here 
I  will  bring  it  to  you  as  soon  as  I  get  it.  If  I  don't  get  it  I  will  try 
to  borrow  some  for  you.  I  will  do  my  best,  for  you  have  not  pushed 
me.  I  have  had  a  heap  of  bad  luck  for  two  years,  but  where  there  is  a 
will  there  is  a  way,  so  I  will  keep  trying  for  the  better,"  etc. 

^^  Farmersville,  December  9,  1886. 
"  Dear  Friend  :  I  take  my  pen  in  hand  to  write  you  a  few  lines  to  let  you 
know  how  I  am  getting  along.  I  have  not  heard  from  you  in  sometime. 
I  wrote  you  a  letter  sometime  back,  and  I  have  not  heard  from  yon.  I 
want  you  to  write  me  how  much  I  owe  you,  and  let  me  hear  from  you  by 
return  mail.  I  will  let  you  know  how  much  I  can  pay  you  in  my  next 
letter.  I  will  come  up  there  soon  to  see  you.  So  I  will  close  for  this 
time." 

"February  1,  1887. 
'^Mr.  Thtmas  C.  Bean: 

*'  I  received  your  letter  to-day,  and  was  glad  to  hear  from  you.  Tliis 
is  the  first  time  I  have  got  a  letter  from  you  in  sometime.  I  had  *'  rote  * 
you  two  lettere  since  I  got  any  from  you.  I  want  you  to  write  me  [the] 
very  less  you  can  take  for  the  note  that  you  hold  against  me;  for  I  don't 
know  how  to  pay  only  to  sell  the  land,  and  if  I  can't  sell  it  and  make  it 
pay  for  itself,  for  I  have  not  got  the  money  and  can't  get  it  at  no  less 
than  18  per  cent,  and  you  know  that  wont  do.  If  you  are  willing  for 
me  to  sell  it,  I  think  I  can  pay  you.  I  want  you  to  write  to  me  as  sochi 
as  you  get  this  letter.  I  had  so  much  bad  luck  I  lost  $500  last  year.  I 
have  worked  hard  to  pay  you,  for  you  have  been  as  kind  to  me  as  a 
father.  I  have  got  all  of  my  land  well  improved.  Write  me  as  soon  as 
you  get  this.     Yours  respectly,"  etc. 
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Administration  not  having  been  granted  on  Bean's  estate  during  the 
first  twelve  months  after  his  death,  under  our  law  the  running  of  the 
statute  of  limitations  was  suspended  during  that  period.  But  it  is  ap* 
parent  from  a  short  calculation  that  the  letter  of  January  8,  1886,  of  it- 
self, can  not  avail  the  plaintiffs  in  this  suit.  More  than  five  years  had 
elapsed  from  its  date  when  it  was  fii*st  declared  on,  and  even  when  the 
supplemental  petition  was  filed.  So  also  more  than  five  years  intervened 
between  the  date  of  the  second  letter  (December  9,  1886)  and  the  filing 
of  the  amended  petition  on  February  16,  1892,  in  which  for  the  fii*st  time 
the  promise  contained  in  that  letter  was  alleged.  The  supplemental  pe- 
tition of  July  20,  1891,  contains  no  averment  with  reference  either  to  the 
first  or  second  letter. 

It  is  well  settled  in  this  State,  that  in  cases  of  this  character  the  new 
promise  is  the  cause  of  action,  and  that  in  order  for  the  plaintiff  to  avail 
himself  of  it  in  maintaining  his  suit,  it  must  be  declared  on  as  such  in  his 
petition.     Coles  v.  Kelsey,  2  Texas,  541. 

Following  this  doctrine  to  its  logical  conclusion,  this  court  held,  that 
when  a  new  promise  is  pleaded  by  amendment,  the  statute  of  limitations 
runs  until  the  filing  of  the  amendment.  Frskine  v.  Wilson,  20  Texas,  78. 
The  implied  promise  contained  in  the  second  letter  was  therefore  barred 
when  it  was  first  declared  on  in  the  suit. 

An  action  based  upon  the  third  letter  was  also  barred  when  the  amended 
petition  was  filed,  unless  the  running  of  the  statute  was  suspended  by  the 
filing  of  the  supplemental  petition. 

It  is  earnestly  insisted  on  behalf  of  defendant  in  error,  that  because  the 
promise  contained  in  that  letter  was  not  pleaded  in  its  proper  place,  and 
because  that  pleading  was  stricken  out  upon  exception,  it  should  be  treated 
as  of  no  effect  for  any  purpose,  and  that  the  promise  should  be  deemed  as 
having  been  set  up  for  the  fii*st  time  in  the  amended  original  petition. 
But  in  this  conclusion  we  do  not  concur. 

The  supplemental  petition,  as  it  is  named,  contains  all  the  substantial 
averments  of  a  petition  upon  a  new  promise,  with  an  appropriate  prayer 
for  relief;  but  does  not  contain  all  of  the  formal  allegations  required  by 
the  statute  and  rules  of  this  court,  either  for  an  original  or  an  amended 
original  petition.  If  filed  as  an  amended  original  petition,  it  should  have 
been  held  bad  upon  special  exception. 

But  in  such  a  case  a  subsequent  amended  petition,  which  complied  with 
the  statute  and  rules,  could  not  have  been  deemed  a  new  suit.  Although 
the  first  amendment  had  been  held  bad  upon  general  demurrer,  its  filing 
would  still  have  been  properly  treated  as  the  commencement  of  the  action. 
Kaufman  v.  Wooters,  79  Texas,  205,  and  cases  there  cited. 

The  sole  difference  between  the  case  supposed  and  that  now  before  us 
is,  that  here  the  pleading  is  endorsed  as  a  supplemental  petition,  and  not 
as  an  amended  original  petition,  as  the  rules  required.     It  was  in  sub- 
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stance  an  amended  original  petition,  setting  up  a  new  cause  of  action. 
The  trial  court  properly  treated  it  as  such,  as  well  by  holding  it  bad  for 
want  of  form,  as  by  considering  it  in  substance  as  the  institution  of  the 
suit  upon  the  new  promise  therein  alleged. 

Does  the  letter  of  February  1,  1887,  contain,  with  its  qualifications, 
such  an  acknowledgment  of  the  original,  continued,  and  existing  just- 
ness of  the  demand  as  will  remove  the  bar  of  the  statute  ?  This  is  the 
important  question  in  the  case,  and  it  is  one  which  we  have  had  difficulty 
in  determining.  The  rule  in  this  court  is,  that  an  unqualified  acknowl- 
edgment of  an  existing  debt  implies  a  promise  to  pay  it,  and  is  sufficient, 
unless  the  acknowledgment  be  accompanied  by  some  expressions  indica- 
tive of  an  unwillingness  to  pay.  Webber  v.  Cochrane,  4  Texas,  31.  The 
inference  from  the  writing  in  question  is  that  it  was  in  reply  to  a  letter 
from  Bean  demanding  payment  of  the  note.  The  indebtedness  evidenced 
by  the  note  is  the  only  subject  matter  treated  of  or  alluded  to  in  the  de- 
fendant's reply,  and  the  inference  is  that  it  was  in  reference  to  that  mat- 
ter that  Bean  had  written.  The  writer  also  refers  to  two  former  letters, 
without  indicating  any  desire  to  retract  anything  that  was  said  in  either 
of  them.  In  the  absence  of  something  to  show  to  the  contmry,  they  are 
presumably  the  two  former  letters  introduced  in  evidence. 

An  acknowledgment  in  general  terms  will  be  held  to  apply  to  the  debt 
sued  on,  unless  the  defendant  show  that  there  was  another  debt  due  by 
him  to  the  plaintiff.  Mitchell  v.  Clay,  8  Texas,  443.  Therefore,  the 
letters  must  be  considered  as  referring  to  the  note  in  controversy  in 
this  suit. 

The  first  of  these  promises  to  pay  Bean  something  if  he  can  raise  the 
mone}',  and  also  promises  to  do  his  best  to  pay  him,  because  Bean  had 
not  pushed  him.  The  second  admits  that  he  owes  Bean,  and  requests  the 
latter  to  let  him  know  the  amount.  From  the  last  letter  we  see  that  the 
debt  referred  to  is  due  by  a  note,  and  that  the  defendant  evidently  re- 
gards it  as  a  subsisting  obligation,  all  of  which  he  desires  to  pay,  and 
none  of  which  does  he  desire  to  repudiate.  Thei*e  is  not  an  expression 
in  it  from  which  it  can  reasonably  be  inferred  that  he  was  not  willing  to 
pay  the  entire  debt  at  once,  provided  he  was  able  to  do  so.  His  request 
to  Bean  to  let  him  know  the  least  he  would  take  in  satisfaction  of  the 
debt  merely  evinces  a  desire  that  he  should  remit  something,  so  that  he 
would  be  enabled  promptly  to  satisfy  the  demand.  It  does  not  indicate 
that  he  intended  to  repudiate  any  part  of  the  claim.  He  promises  to  pay 
in  full  if  Bean  will  consent  for  him  to  sell  the  land;  but  Bean's  consent 
was  not  necessary  for  this  purpose.  The  condition  being  nugatory,  it 
would  seem  that  Bean's  compliance  with  it  was  not  essential  in  order  to 
give  validity  to  the  promise. 

It  is  probable  that  Bean  had  requested  immediate  payment,  and  that 
promise  was  made  with  a  view  to  meet  that  demand.     It  is  not  in- 
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consistent  with  the  idea  that  he  was  willing  to  pay  at  all  events  when  he 
could.  On  the  contrary,  his  strong  expression,  that  Bean  had  been  as 
kind  to  him  as  a  father,  tends  to  repel  the  presumption  that  he  did  not 
desire  to  carry  out  the  contract  and  to  pay  the  debt. 

The  tendency  of  modern  decisions  has  been  to  construe  the  statute 
more  liberally  in  favor  of,  debtors,  and  not  to  torture  vague  expressions 
into  acknowledgments  or  promises  when  the  language  does  not  clearly 
import  such  construction.  We  think  the  statute  should  be  construed  so 
as  to  carry  out  the  intention  of  the  Legislature,  and  to  effect  the  object 
which  was  sought  to  be  accomplished  by  it.  The  evil  which  the  statute 
of  limitations  in  reference  to  debts  was  intended  to  remedy,  was  to  pre- 
vent demands  originally  invalid  or  which  had  been  discharged  from  being 
enforced  after  such  a  lapse  of  time  as  would  probably  make  it  impossible 
for  defendants  to  procure  the  evidence  by  which  a  just  defense  could  be 
established.  The  reason  for  the  statute  no  longer  exists  when  the  defend- 
ant within  a  short  time  before  the  bringing  of  the  suit  has  acknowleged 
the  justness  of  the  demand. 

But  the  rule  which  permitted  a  new  promise  to  be  proved  by  parol  evi- 
dence became  subject  to  abuse,  and  led,  in  England,  to  the  passage  of  a 
statute  which  required  the  acknowledgment  or  promise  to  be  in  writing. 
Our  own  statute  upon  this  subject  has  been  held  to  be  substantially  the 
same;  though  it  is  to  be  noted  that  Lord  Tenterden*s  act  uses  the  words, 
*' no  acknowledgment  or  promise,"  while  the  statute  of  this  State  omits 
the  word  promise  altogether.  It  would  seem  that  the  omission  might  in- 
dicate some  difference  in  intention. 

It  would  appear,  therefore,  that  when  a  defendant  clearly  acknowledges 
in  writing  that  the  debt  is  a  just  and  subsisting  obligation,  and  evinces 
that  although  he  is  unable  to  pay  at  the  time,  he  has  no  desire  or  purpose 
to  repudiate  any  part  of  it,  every  evil  which  the  statute  of  limitations 
was  intended  to  remedy  is  obviated,  and  that  no  reason  exists  why  the 
demand  should  not  be  enforced. 

We  remark  further,  that  in  our  opinion  the  second  letter  revived  the 
debt,  if  it  had  not  already  been  renewed  by  the  first;  and  that  at  the  time 
the  third  was  written  there  was  an  enforceable  existing  indebtedness. 
Under  such  circumstances,  the  probability  that  defendant  intended  to 
repudiate  the  debt  in  any  manner  or  for  any  amount,  is  less  than  it  would 
have  been  had  the  claim  been  then  barred.  We  think  this  may  properly 
be  looked  to  in  construing  the  latter. 

We  conclude  that  the  last  letter  contains  a  sufficient  acknowledgment 
to  remove  the  bar  of  the  statute,  and  that  there  was  no  error  in  giving 
judgment  for  the  debt. 

The  lien  being  an  incident  of  the  debt,  when  the  debt  was  revived  the 
lien  was  also  revived.     Perkins  v.  Sterne,  23  Texas,  561. 
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The  defendant  neither  pleaded  nor  proved  that  he  was  the  head  of  a 
family  or  that  the  land  upon  which  the  lien  was  enforced  was  his  home* 
stead.     Therefore  there  is  no  question  of  homestead  in  the  case. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  the  judg- 
ment of  the  District  Court  affirmed. 

Judgment  of  District  Court  afflrmed. 
Delivei*ed  April  23,  1894. 


S8a  652  F.  E.  MUENCH   V.  D.  <fe  A.  OpPENHEIMER. 

38agfll|  No.  129. 

1.  Jarisdiction  of  County  Oourta— Oonstitutiozial  Amendment. 

The  constitutional  amendment  of  1891  relating  to  the  judiciary  did  not 
restore  to  the  County  Courts  the  jurisdiction  that  had  been  previously 
taken  from  them  and  vested  in  the  District  Courts  by  acts  diminish- 
ing the  jurisdiction  of  the  County  Courts  of  certain  counties 56^ 

2.  Same. 

Article  22  of  section  5  of  the  State  Constitution,  empowering  the  Legisla- 
ture to  diminish  or  change  the  jurisdiction  of  County  Courts,  was 
not  changed ;  and  it  is  a  reasonable  presumption  that  it  was  the  inten- 
tion to  continue  it  in  uninterrupted  operation • 570 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fourth  District^ 
in  an  appeal  from  Bexar  County. 

The  case  is  an  appeal  from  the  District  Court.  The  cause  of  action 
was  a  money  demand  in  sum  of  $200.70,  evidenced  by  a  promissory  note. 
Suit  was  begun  by  petition  filed  in  the  District  Court  of  Bexar  County 
for  the  Forty-fifth  Judicial  District,  on  November  11,  1893.  The  judg- 
ment appealed  from  was  rendered  November  29,  1893,  by  said  court. 

Solon  Stewart^  for  appellant. — ^The  only  question  presented  in  this  case 
for  the  decision  of  the  court  is,  has  the  District  Court  of  Bexar  County 
jurisdiction  to  take  cognizance  of  and  to  render  judgment  in  a  case  where, 
as  affirmatively  shown  by  the  record,  the  amount  in  controversy  is  less 
than  $500  ? 

It  is  insisted,  that  since  the  adoption  of  the  amendments  to  the  differ* 
ent  sections  of  article  5  of  the  State  Constitution,  the  District  Courts  of 
Bexar  County  have  no  jurisdiction  in  cases  where  the  amount  sued  for 
or  in  controversy  is  less  than  $500;  and  plaintiffs*  petition  in  this  case 
affirmatively  showing  that  the  sum  sued  for  amounts  to  $200.70,  and  in- 
terest and  10  per  cent  attorney  fees,  the  court  was  wholly  without  juris- 
diction, and  its  judgment  is  void,  and  should  have  been  set  aside  and  the 
cause  dismissed  on  the  motion  made  by  defendant.  Const.,  art.  5,  sees. 
8,  16,  22;  Const.,  art.  5,  sees.  8,  16,  as  amended  in  1891;  Laws  1881,  p.. 
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13;  Long  v.  The  State,  1  Texas  Ct.  App.,  709;  Ex  Parte  Velasquez,  2G 
Texas,  178;  Bryan  v,  Sundberg,  5  Texas,  418. 

John  B.  SJiook^  for  appellees. 

GAINES,  Associate  Justice. — The  Court  of  Civil  Appeals  submits 
for  our  determination  the  following  question,  with  an  accompanying^ 
statement  showing  how  the  question  ai*ose  in  that  court: 

*^  Did  the  constitutional  amendment  of  1891,  relating  to  the  judiciary^ 
restore  to  the  County  Courts  the  jurisdiction  that  had  been  previously 
taken  from  them  and  vested  in  the  District  Courts  by  acts  diminishing 
the  jurisdiction  of  the  County  Courts  of  certain  counties,  among  which 
was  that  of  the  County  Court  of  Bexar  County  ? " 

We  are  of  the  opinion  that  the  question  should  be  answered  in  the  neg- 
ative. Original  section  16  of  article  6  of  the  Constitution  of  1876  de- 
fined the  jurisdiction  of  the  County  Courts,  and  also  pointed  out  the 
cases  in  which  appeals  should  be  allowed  from  these  courts,  as  well  as  the 
tribunals  to  which  such  appeals  should  be  taken.  But  section  22  of  the 
same  article  expressly  gave  the  Legislature  the  power  to  change  the  juris- 
diction of  the  County  Courts,  and  to  conform  the  jurisdiction  of  other 
courts  to  such  change.  The  latter  section  clearly  empowered  the  Legis- 
lature to  take  away  the  jurisdiction  of  the  County  Court  of  any  particular 
county,  and  to  confer  it  upon  the  District  Court  of  such  county. 

Section  16,  together  with  other  sections  of  article  5,  were  amended  in 
1891  by  a  vote  of  the  people;  but  section  22  was  left  unrepealed  and  un- 
changed. By  these  amendments  a  Court  of  Criminal  Appeals  was  estab- 
lished, with  appellate  jurisdiction  over  criminal  cases  only,  in  lieu  of  the 
former  Court  of  Appeals,  the  jurisdiction  of  which  extended  to  all  appeals 
from  judgments  in  criminal  cases  both  in  the  County  and  District  Courts 
ahd  to  appeals  from  the  judgments  of  the  County  Courts  in  certain  civil 
cases.  Perhaps  it  would  be  more  accurate  to  say  that  the  civil  jurisdic- 
tion of  the  Court  of  Appeals  was  taken  away  and  its  name  was  changed. 
The  jurisdiction  of  the  former  Court  of  Appeals  in  civil  cases,  as  well  as 
the  jurisdiction  which  was  formerly  conferred  upon  the  Supreme  Court, 
was  conferred  upon  the  new  courts  which  were  created  by  the  amendments^ 
and  which  were  denominated  Courts  of  Civil  Appeals. 

In  order  to  conform  section  1 6  to  these  changes,  it  was  necessary  to 
amend  that  section  so  as  to  provide  that  appeals  from  the  County  Courts 
should  be  taken  in  criminal  cases  to  the  Court  of  Criminal  Appeals  and 
in  civil  cases  to  the  Courts  of  Civil  Appeals.  This  end  was  accomplished 
by  substituting  for  the  original  a  new  section,  with  the  same  number, 
with  amendments  incorporated  so  as  to  effect  the  changes  above  indicated. 

The  amended  section  provides  also  for  appeals  from  all  judgments  of 
the  County  Courts  in  cases  both  civil  and  criminal;  whereas  the  original 
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section  provided  that  all  judgments  of  the  County  Courts  which  did  not 
exceed  $100  should  be  final.  Provision  was  also  made  for  the  appoint- 
ment of  specia,!  judges  in  the  County  Courts,  in  cases  in  which  the  regu- 
lar judge  should  be  disqualified.  These  are  the  changes  mAde  by  the 
amended  section. 

There  is  no  change  in  so  much  of  the  original  section  as  defines  the 
jurisdiction  of  the  County  Courts.  Except  that  in  the  new  section  a 
single  word  is  omitted,  which  does  not  affect  the  meaning,  the  respective 
provisions  on  this  subject  in  the  two  are  expressed  in  precisely  the  same 
language. 

Now  if  the  section  had  been  amended  b}^  simply  providing  that  appeals 
should  be  allowed  from  all  judgments  in  civil  cases  in  the  County  Courts 
to  the  Courts  of  Civil  Appeals,  and  from  all  judgments  in  criminal  cases 
to  the  Court  of  Criminal  Appeals,  could  it  be  seriously  maintained  that 
this  would  operate  a  repeal  of  the  legislation  which  had  changed  the 
original  and  appellate  jurisdiction  of  the  County  Courts,  under  the  au- 
thority of  section  22  ? 

Section  36  of  articles  provides,  that  "no  law  shall  be  revived  or 
-amended  by  reference  to  its  title;  but  in  such  case  the  act  revived  or 
the  section  or  sections  amended  shall  be  re-enacted  and  published  at 
length."  Whether  this  should  apply  to  an  amendment  to  the  Constitu- 
tion or  not,  we  need  not  inquire.  It  has  been  the  custom  of  our  Legis- 
lature to  follow  the  provision  in  submitting  amendments  to  the  Consti- 
tution; and  we  think  that  the  construction  should  be  the  same,  whether 
the  amendment  be  effected  by  an  entire  substitution  or  by  a  mere  decla- 
ration that  the  law  or  section  named  should  be  amended  in  one  or  more 
particulars.  The  purpose  to  keep  in  force  as  continuing  the  law  the  pro- 
visions that  are  not  amended  are  as  clearly  evinced  in  the  one  case  as  in 
the  other. 

Judge  Cooley  lays  down  the  rule  upon  this  subject  in  the  following 
language:  "  When  a  Constitution  is  revised  or  amended,  the  new  pro- 
visions come  into  operation  at  the  same  moment  that  those  they  take  the 
place  of  cease  to  be  of  force;  and  if  the  new  instrument  re-enacts  in  the 
same  words  provisions  which  it  supersedes,  it  is  a  reasonable  presumption 
that  the  purpose  was  not  to  change  the  law  in  these  particulars,  but  to 
continue  it  in  uninterrupted  operation.  This  is  the  rule  in  the  case  of 
^statutes,  and  it  sometimes  becomes  important,  where  rights  had  accrued 
before  the  amendment  or  revision  took  place.  Its  application  to  the  case 
of  an  amended  or  revised  Constitution  would  seem  to  be  unquestionable." 
Cool.  Const.  Lim.,  75.  In  the  propositions  thus  announced  we  fully 
concur.     They  are  decisive  of  the  question  referred  to  us. 

But  if  we  proceed  broadly  upon  the  intention  of  the  Legislature,  as 
derived  from  the  language  of  the  amendment,  viewed  in  the  light  of  the 
evil  that  was  intended  to  be  remedied  by  their  adoption,  the  correctness 
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of  our  conclusion  is  even  more  manifest.  The  main  purpose  was  to  re- 
model our  appellate  system,  so  as  to  relieve  the  dockets  of  the  Court  of 
Appeals  and  the  Supreme  Court,  and  to  secure  a  prompt  disposition  of 
cases  on  appeal.  Incidentally,  the  jurisdiction  of  the  District  Court  was 
■enlarged,  but  that  of  the  County  Court  was  in  no  respect  changed.  That 
provision  which  authorized  the  Legislature  to  take  away  the  jurisdiction 
of  the  County  Courts,  and  to  confer  it  upon  the  District  Courts,  as  we 
have  seen,  was  left  unaffected  in  any  manner  by  the  amendment.  It  is 
evident,  that  it  was  not  the  purpose  to  change  the  former  policy  in  this 
particular,  and  that  it  was  not  intended  to  annul  the  previous  legislation 
which  had  been  enacted  under  the  authority  of  that  provision;  a  result 
which  would  have  subserved  no  useful  end,  but  which  would  have  led  to 
great  inconvenience,  as  well  as  to  unnecessary  confusion  and  delay  in 
many  pending  causes. 
Delivered  April  28,  1894. 


The  Texas  &  Pacific  Railway  Company  v.  Nancy  J.  Gay  et  al. 

No.  70. 

1.  Texas  Ss  Pacific  Railway— Bastern  Terminus. 

The  laws  under  which  the  Texas  &  Paciflc  Railway  operates  digested. 
The  eastern  terminus  of  the  road  is  at  the  eastern  line  of  the  State  of 
Texas,  and  no  part  of  the  road  is  in  the  State  of  Louisiana.  This  is 
not  affected  hy  the  provision  in  the  supplementary  act  requiring  that 
it  secure  and  maintain  railway  connection  between  Marshall  and 
Shreveport 678,680 

2.  BeceiVership  of  the  Texas  &  Paoiflc  Railway. 

The  ease  presented  is  one  in  which  a  receiver  was  appointed  by  the 
Circuit  Court  of  the  United  States,  sitting  in  and  for  the  Eastern  Dis- 
trict of  Louisiana,  to  take  possession  of,  operate,  and  control  a  railway 

no  part  of  which  was  in  the  State  of  Louisiana 681 

8.  Presumptions— Jurisdiction. 

Jurisdiction  must  depend  upon  the  laws  creating  and  prescribing  the 
powers  of  the  tribunal ;  and  if  it  attempt  to  exercise  a  power  not  thus 
conferred,  its  judgments  are  not  binding.  If  the  fact  on  which  juris- 
diction depends  is  determined  by  law.  then  resort  to  the  presumptions 
ordinarily  indulged  in  favor  of  the  power  of  a  court  of  general  juris- 
diction which  has  assumed  to  act  in  a  given  case  is  neither  necessary 
nor  admissible 681 

4.  Conflictinfir  Courts— Jurisdiction. 

Where  one  court  has  assumed  the  power  to  act  in  a  given  case,  every 
lawful  presumption  that  it  did  not  act  without  jurisdiction  ought  to 
be  indulged;  but  where  it  is  clear  that  either  has  acte<l  without  lawful 
power,  the  other,  when  called  upon  to  adjudicate  the  right  of  liti- 
gants, can  not  lawfully  refuse  to  make  inquiry  even  as  to  the  jurisdic- 
tion of  the  other  when  this  becomes  necessary  to  the  determination  of 
the  questions  before  it 682 
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5.  Jurisdiotion  of  United  States  Circuit  Courts. 

In  a  ease  in  which  a  railway  chartered  by  act  of  Congress  is  a  party, 
jurisdiction  of  a  Circuit  Court  of  the  United  States  ought  to  be  pre- 
sumed, if  the  action  be  not  one  local  in  its  nature,  or  the  relief  sought 
in  whole  or  In  part  be  not  such  as  can  be  given  only  by  a  court  sitting 
where  property  is  situated  through  which  the  court's  judgment  may 
be  enforced 682 

6.  Receiver,  when  Appointed. 

A  receiver  can  not.  lawfully  be  appointed  unless  deemed  necessary  for 
the  preservation  of  property,  the  preservation  or  enforcement  of  rights 
of  persons  having  claims  against  it,  or  to  have  it  applied  to  some  law- 
ful purpose  from  which  it  has  been  or  is  likely  to  be  diverted 68ft 

7.  Local  Jurisdiotion  of  United  States  Courts. 

The  intention  of  Congress  to  limit  the  jurisdiction  of  Circuit  Courts  of 
the  United  States  to  persons  and  things  within  the  district  |in  which 
the  court  sits,  as  well  as  to  restrict  their  process,  whether  original  or 
final,  to  the  same  territory,  is  manifested  in  several  statutes.  These 
statutes  are  cited  and  discussed 68$ 

8.  Jurisdiotion  of  United  States  Circuit  Courts. 

Circuit  Courts  of  the  United  States  having  only  such  jurisdiction  as 
Congress  has  conferred  upon  them,  these  statutes  (cited  above)  bear 
evidence  of  a  broad  recognition  by  Congress  not  only  of  the  impro- 
priety of  permitting  the  adjudication  of  rights  to,  or  in  reference  to 
property  situated  in  one  State  by  a  court  sitting  in  another,  but  also 
of  the  propriety  of  having  the  rights  of  citizens  adjudicated  by  courts 
sitting  in  the  States  of  which  they  are  citizens  or  inhabitants 684 

0.  Same. 

Article  738,  United  States  Revised  Statutes,  amended  March  8,  1876, 
regulates  proceedings  relative  to  enforcement  of  liens  against  real  or 
personal  property  situate  in  the  district  where  suit  is  brought,  and  the 
defendant  is  a  nonresident,  and  limits  the  effect  of  the  decrees  in 
such  cases  to  the  property  within  the  district.  These  acts  recognize 
the  rule  that  property,  whether  real  or  personal,  can  be  affected  only 
by  judgments  or  decrees  of  courts  sitting  within  the  State  in  which 
the  property  is  situated ;  that  jurisdiction  over  the  property,  as  well 
as  of  the  litigants,  is  essential ;  and  that  the  former  can  exist  only  by 
reason  of  the  fact  that  the  property  is  situated  within  the  territory 
over  which  the  court  is  given  jurisdiction,  and  the  latter  by  virtue  of 
service  of  process  made  in  the  manner  prescribed  by  law 684 

10.  Judicial  Districts  in  Louisiana. 

By  act  of  Congress,  March  3, 1881,  two  judicial  districts  were  created  in 
Louisiana,  the  courts  In  the  eastern  to  be  held  in  New  Orleans.  Courts 
in  the  other  district  were  held  in  four  places,  one  at  Shreveport.  This 
act  also  recognizes  the  fact  that  all  suits  of  a  local  nature  must  be 
brought  in  the  district  in  which  the  thing  to  which  it  relates  is  sit- 
uated    686- 

11.  Receiver  an  Oflftcer  of  Court— Powers. 

The  rule  is  well  settled,  that  ordinarily  a  receiver  appointed  by  a  court 
having  jurisdiction  to  make  the  appointment  Is  an  officer  of  the  court, 
having  only  such  power  as  the  order  of  the  court  under  the  general 
principles  of  law  and  due  course  of  procedure  may  confer  upon  him . .  686 
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12.  Same. 

From  these  considerations  it  must  follow,  that  a  court  can  not  confer 
upon  a  receiver  power  outside  of  the  territory  over  which  it  has  juris- 
diction; for  its  process  can  not  be  eflfective  beyond  that;  ♦  ♦  ♦ 
and  where  the  process  of  a  court  can  not  gp  and  be  entitled  to  enforce- 
ment and  respect,  its  officers  can  not  have  power 685 

18.  Jurisdiction  Ascertained  by  Power  to  Enforce. 

The  highest  test  of  the  jurisdiction  of  a  court  in  a  given  case  is  found  in 
the  answer  to  an  inquiry  whether  it  has  lawful  power  thus  to  enforce 
its  judgments 588 

14.  fiteune. 

There  are  classes  of  cases  in  which  courts  of  chancery  may,  through 
action  on  persons  over  whom  they  have  jurisdiction,  indirectly  affect 
title  to  property,  real  or  personal,  situated  in  a  State  not  within  their 
jurisdiction ;  e.  g.,  suits  for  specific  performance,  enforcement  of  trusts, 
relief  on  ground  of  fraud,  accounting  in  partnership,  etc.  But  where 
the  suit  is  strictly  local,  the  subject  matter  is  specific  property,  and 
the  relief  when  granted  is  such  that  it  must  act  directly  upon  the  sub- 
ject matter,  and  not  upon  the  person  of  the  defendant,  the  jurisdiction 
must  be  exercised  in  the  State  where  the  subject  matter  is  situated. . .  588 

16.  Jurisdiction  of  Courts  of  Equity. 

Jurisdiction  of  courts  of  equity  over  the  classes  of  cases  affecting  prop- 
erty situated  without  its  local  jurisdiction  exists  only  when  the  relief 
sought  is  such  that  it  may  be  given  by  the  act  of  the  person  over  whom 
the  court  exercises  jurisdiction.  But  if  the  right  arises  from  the  de- 
cree and  execution  of  its  process,  then  the  court  is  directly  acting 
upon  the  thing  over  which  it  has  not  jurisdiction,  and  in  such  case 
the  rule  is  inoperative 590 

16.  Cases  Discussed. 

MuUer  v.  Davis,  94  United  States,  444;  McElrath  v.  Railway,  65  Penn- 
sylvania State,  189;  and  Mead  v.  Bailway,  45  Connecticut,  223,  dis- 
cussed    591 

17.  Judicial  Acts  Afiectingr  Lands. 

It  is  conceded  by  the  United  States  courts,  as  well  as  by  the  State  courts, 
that  jurisdiction  over  real  property  exists  only  in  the  tribunals  of  the 
country  in  which  it  is  situated,  and  that  it  can  not  be  taken  posses- 
sion of  or  sold  under  the  order,  license,  or  decree  of  a  court  having 
jurisdiction  only  in  another  State 592 

18.  Judicial  Bale— Foreclosure. 

A  decree  foreclosing  a  mortgage,  and  the  process  through  which  it  may 
be  enforced,  act  upon  the  property  directly;  the  sale  when  made  is 

essentially  a  judicial  sale,  or  sale  by  the  court,  not  by  mortgagor 593 

10.  Judicial  Sales. 

In  judicial  sales,  a  valid  decree,  sale  by  authorized  person,  and  confirma- 
tion are  ordinarily  essential  to  the  right  of  the  purchaser  to  a  convey- 
ance. The  deed  is  but  evidence  of  a  right,  and  unless  the  court  direct- 
ing and  confirming  a  sale  have  jurisdiction,  the  purchaser  has  no  title. 

These  depend  upon  power  over  the  thing  sold 593 

20.  Biffht  to  Appoint  Receiver. 

No  case  can  arise  in  which  a  court  wiU  have  power  to  appoint  a  receiver 
unless  there  be  property  of  which  the  court  may  take  possession 
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through  Its  receiver.  And  where  the  property  to  be  administered  is 
immovable,  the  power  to  authorize  the  receiver  to  take  it  into  posses- 
sion necessarily  is  local  in  character 604 

21.  Iiooal  Jurisdiotion. 

The  line  between  local  and  transitory  actions  in  some  of  the  decided 
cases  seems  shadowy,  but  in  no  case  can  a  suit  the  purpose  of  which 
is  to  subject  certain  property,  whether  real  or  personal,  to  payment  of 
a  debt,  or  to  have  it  placed  in  possession  of  and  under  the  control 
of  a  court  for  any  purpose  of  administration,  be  termed  a  local  action . .  694 

22.  Railways,  etc.,  Real  Estate. 

Under  the  laws  of  Texas,  as  well  as  from  the  nature  of  the  property 
itself,  a  railway,  which  includes  right  of  way,  rails,  and  all  nuiterial 
placed  thereon,  necessary  structures,  etc.,  must  be  deemed  real  estate, 
or  immovable  property.  Rolling  stock  and  other  movable  property 
are  personal  property.  It  seems  that  equal  reasons  exist  why  the  roll- 
ing stock,  as  well  as  the  track,  should  be  under  local  jurisdiction 596- 

28.  Locality  of  Texas  &  Pacific  Railway. 

But  neither  the  track  nor  rolling  stock  of  the  Texas  &  Pacific  Railway 
was  in  the  State  of  Louisiana 596 

24.  Same. 

But  even  if  the  Texas  &  Pacific  Railway  Company  owned  a  continuous 
line  from  Texas  into  Louisiana,  a  court  in  Louisiana  could  not, 
through  its  officers,  cross  the  State  line  into  Texas,  or  otherwise  send 
its  process  into  Texas.  Nor  can  it  deliver  possession  of  land  in  an- 
other jurisdiction,  which  want  of  power  results  from  absence  of  juris- 
diction over  it 596^ 

25.  Ancillary  Jurisdiction. 

Admission  of  necessity  for  the  resort  to  a  jurisdiction  now  frequently 
termed  '*  ancillary,"  is  simply  a  concession  that  the  tribunal  which  is 
in  such  case  termed  that  of  primary  jurisdiction  is  destitute  of  power 
over  property  situated  in  another  State 60t 

26.  Same— Source  of  Judicial  Power. 

One  court  can  not  acquire  power  over  property  not  within  its  territorial 
juris<liction  through  the  action  of  another  court  having  jurisdiction 
where  the  property  is;  for  the  jurisdiction  of  every  court  must  depend 
on  the  law,  and  can  not  rest  on  the  friendly  action  of  another  court, 
which  is  sometimes  termed  ''  comity." 60$ 

27.  Question  in  Judgrment. 

We  are  forced  to  the  conclusion  that  the  Circuit  Court  in  Louisiana  had 
not  jurisdiction  over  property  in  Texas,  such  as  to  confer  upon  it  the 
power  to  take  possession  of  and  administer  the  Texas  &  Pacific  Rail- 
way, through  a  receiver  or  otherwise ...  6(0 

28.  Liability  of  Railway  for  Acts  of  Receiver  not  Legally 

Appointed. 
A  receiver  acting  upon  a  void  order  must  be  deemed  to  have  been  simply 
the  agent  of  the  railway  company,  and  it  is  liable  for  injuries  result- 
ing while  the  railway  was  managed  by  such  person,  in  all  cases  in 
which  it  would  be  liable  had  he  been  made  its  agent  in  the  ordinary 
manner 60^ 
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20.  Collusion. 

The  power  of  a  court  to  appoint  a  receiver  is  based  on  the  fact  of  real 
liti^tion  between  the  parties,  in  which  it  becomes  necessary  in  the 
opinion  of  the  court  to  take  possession  of  property  to  which  the  con- 
troversy in  some  manner  relates,  in  order  to  preserve  it,  or  if  neces- 
sary to  administer  it  for  the  benefit  of  all  persons  interested.  If  the 
parties  have  no  real  controversy,  and  desiring  no  lawful  relief  institute 
a  suit  and  have  a  receiver  appointed,    *    *    *    gudi  receiver  must  be 

treated  as  the  agent  of  the  parties 604 

30.  Consent  Proceedingrs. 

When  a  receiver  is  appointed  by  consent  between  the  parties  to  a  suit, 
in  order  to  accomplish  a  purpose  not  lawful  in  itself,  the  receiver  must 
be  considered  the  agent  of  the  owner  of  the  property 606 

81.  Collusive  Appointment  of  Beoeiver. 

If  a  receiver  was  appointed  by  collusion  of  the  parties  interested  in  the 
property,  it  is  unimportant  whether  the  court  making  the  appoint- 
ment had  jurisdiction ;  for  in  either  case  the  receiver  so  appointed  will 
be  treated  as  the  agent  of  the  parties 607 

82.  Employes. 

The  rights  of  an  employe  of  such  receiver  would  be  the  same  as  if  he  had 
been  employed  by  an  authorized  agent  engaged  in  the  management  of 
the  railway 607 

88.  Liability  of  Railway  for  Aots  of  Receiver. 

After  the  discharge  of  a  receiver  against  whom  suit  has  been  brought, 
if  there  be  facts  to  fix  liability  on  a  railway  company's  property  for 
acts  occurring  during  the  receivership,  it  is  proper  to  make  the  com- 
pany a  party  and  continue  the  litigation 608 

84.  Case  in  Judgrment. 

This  suit  could  not  be  maintained  as  if  against  a  receiver  duly  appointed, 
nor  against  the  acting  receiver  as  agent  of  the  railway.  Suit  should 
have  been  against  the  railway 608 

85.  Limitation— Fraudulent  Concealment. 

Fraudulent  concealment  of  a  plaintiffs  cause  of  action  takes  the  case 
out  of  the  bar  of  the  statute  of  limitations.  Plaintiff,  however,  is 
chargeable  for  neglect  to  ascertain  the  facts  or  ground  of  action 608 

86.  Deficient  Charge  of  Court. 

It  has  been  held  in  a  long  line  of  decisions,  that  a  charge  correct  so  far 
as  it  applies  to  the  facts,  but  omitting  to  state  the  law  applicable  to  an 
issue  raised  by  them,  furnishes  no  ground  for  reversal,  unless  proper 
instruction  relating  to  the  matter  omitted  be  asked  and  refused.  What- 
ever exceptions  there  may  be  to  this  rule,  none  of  them  embrace  a  case 
in  which  the  undisputed  evidence  establishes  the  facts  to  which  the 
omission  relates 609 

87.  Receivership— United  States  Statutes. 

The  act  of  Congress  of  March  3, 1887,  relating  to  Federal  receiverships, 
has  no  bearing  upon  suits  only  against  a  railway  company 609 

Certified  Questions  from  Court  of  Civil  Appeals  for  Second  Dis- 
trict, in  an  appeal  from  Tarrant  County. 
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Stedman  &  Thompson^  for  appellant. —  1.  Upon  the  first  certified  ques* 
tion  we  have  to  say:  (1)  As  it  appears  from  the  concluding  portion  of 
the  statement  of  the  nature  and  result  of  the  suit  that  appellant's  line  of 
railway  extended  through  and  into  various  counties  in  the  States  of 
Texas  and  Louisiana,  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana  had  jurisdiction  to  appoint  a  receiver  for  the  entire 
line.  Muller  v.  Dow,  94  U.  S.,  277;  Trust  Co.  v.  Railway,  29  Fed.  Rep., 
620;  The  State  v.  Railway,  18  Md.,  193. 

(2)  If  necessary,  the  court  would  presume  that  the  proper  ancillary 
proceedings  were  had  in  the  State  of  Texas.  Trust  Co.  v.  Railway,  27 
Fed.  Rep.,  146. 

(d)  The  court  judicially  knows  that  the  Texas  <&  Pacific  Railway  Com- 
pany is  chartered  by  an  act  of  Congress;  and  as  a  Federal  corporation  a 
United  States  Court  sitting  in  any  State  where  a  part  of  its  line  of  rail- 
way was  situated  would  have  jurisdiction  to  appoint  a  receiver  for  the 
entire  line,  though  it  extended  into  another  State.  Railway  v.  McAllis- 
ter, 115  U.  S.,  1;  Osbom  v.  Bank,  9  Wheat.,  817. 

(4)  Even  though  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana  should  be  treated  for  the  purpose  of  jurisdiction  in  the 
same  manner  as  would  one  of  the  State  courts  of  a  sister  State,  and 
though  we  discard  the  foregoing  propositions,  the  court  had  jurisdiction 
to  appoint  the  receiver,  inasmuch  as  a  part  of  the  railway  of  the  Texas 
<&  Pacific  Railway  Company  ran  through  the  State  of  Louisiana.  And 
the  court  having  the  right  to  appoint  such  receiver,  and  having  made 
order  placing  the  part  of  the  road  in  Texas  in  his  possession,  and  the  re- 
ceiver having  actually  taken  possession  thereof  and  operated  it,  his  pos- 
session and  operation  of  the  road  in  Texas  were  lawful;  for  the  law  is, 
that  the  order  of  a  court  in  one  State  empowering  a  receiver  of  its  ap- 
pointment to  take  possession  of  property  in  a  foreign  jurisdiction  gives 
him  the  right  to  take  possession  of  the  property;  and  to  that  end,  by  the 
virtue  of  the  principle  of  comity,  the  courts  of  foreign  jurisdiction  will 
recognize  his  authority  and  aid  him  to  obtain  possession  of  the  property, 
except  in  those  cases  where  local  policy  would  be  violated  or  the  rights 
of  citizens  of  the  State  where  the*  property  is  would  be  injured  or  preju- 
diced. Catlin  V.  Silver  Plate  Co.,  123  Ind.,  477;  Sercomb  v.  Oatlin,  128 
HI.,  566;  Note  to  Humphreys  v.  Hopkins,  15  Am.  St.  Rep.,  79;  Comstock 
V.  Frederickson,  53  N.  W.  Rep.,  713;  Falk  v.  James,  23  Atl.  Rep.,  818; 
20  Am.  and  Eng.  Encycl.  of  Law,  66. 

2.  Upon  the  second  and  fifth  certified  questions  we  have  to  say:  That 
even  if  the  appointment  of  the  receiver  of  the  part  of  the  road  in  Texas 
was  a  nullity,  the  plaintiffs,  as  representatives  of  the  deceased,  who  con- 
tracted with  the  receiver  and  agreed  to  serve  him  as  receiver  of  the  part 
of  the  road  in  Texas,  are  precluded  from  disputing  the  validity  of  the 
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appointment  under  which  the  receiver  acted.     Railway  y.  Culberson,  72 
Texas,  375. 

3.  Upon  the  third  certified  question  we  have  to  say: 

(1)  That  if  the  court  had  jurisdiction,  its  exercise  can  not  be  collater- 
ally attacked,  even  though  there  should  have  been  consent  and  collusion 
in  bringing  about  the  receivership,  and  in  restoring  subsequently  the  prop- 
erty to  the  railway  company.     Capt  v.  Stubbs,  68  Texas,  222. 

(2)  That  if  the  court  had  no  jurisdiction,  plaintiffs  are  precluded  from 
asserting  the  fact,  the  deceased,  in  right  of  whom  they  claim,  having  con- 
tracted with  the  receiver  and  engaged  to  serve  him  as  such.  Railway  v. 
CulberSon,  72  Texas,  376. 

4.  Upon  the  fourth  certified  question  we  have  to  say:  That  where  a 
jury  has  intervened,  and  all  the  issues  have  been  submitted  to  their  de- 
cision, their  verdict  must  constitute  the  basis  of  the  judgment;  and  the 
court  can  not  look  to  the  evidence  outside  of  the  verdict  for  facts  on 
which  to  give  judgment.  Claiborne  v.  Tanner,  18  Texas,  78;  May  v. 
Taylor,  22  Texas,  848;  Preston  v.  Breedlove,  46  Texas,  48. 

6.  Upon  the  seventh  certified  question  we  have  to  say:  That  there 
being  manifest  error  relating  to  the  very  right  and  justice  of  the  case  in 
the  rendition  of  the  judgment  upon  the  facts  not  found  by  the  jury,  no 
assignment  of  error  upon  this  point  was  necessary,  in  view  of  the  rule  of 
practice  that  no  assignment  is  necessary,  either  where  the  error  is  too  ap- 
parent and  palpable  to  escape  observation,  or  where  it  goes  to  the  founda- 
tion of  the  action,  or  where  it  goes  to  the  right  and  justice  of  the  decision 
or  the  merits.  HoUingsworth  v.  Holshousen,  17  Texas,  47;  Lumpkin  v. 
Murrill,  46  Texas,  61;  Railway  v.  Kirk,  62  Texas,  233. 

6.  Upon  the  eighth  certified  question  we  have  to  say:  That  we  can  not 
see  how  the  Act  of  Congress,  March  3,  1887,  can  have  any  efifect  upon  the 
liability  of  receivers  appointed  by  United  States  court,  the  only  new 
feature  intrDduced  by  that  act,  as  it  relates  to  a  receiver,  being  to  render 
him  liable  to  be  sued  without  leave  of  the  court  appointing  him. 

Ball^  Wynne  A  McOart,  for  appellees,  cited:  Brown  v.  Gay,  76  Texas, 
444;  Railway  v.  Johnson,  76  Texas,  421;  Ryan  v.  Hays,  62  Texas,  42; 
Hill  V.  Tucker,  13  How.,  468;  Railway  v.  Lehmberg,  76  Texas,  65;  Bart- 
lett  V.  Keim,  35  Am.  and  Eng.  Ry.  Cases,  15;  Beach  on  Receivers,  sec. 
327;  Trust  Co.  v.  Railway,  39  Fed.  Rep.,  337;  Jessup  v.  Railway,  36  Fed. 
Rep.,  735;  Clark  v.  Dyer,  81  Texas,  389;  Railway  v.  Geiger,  79  Texas, 
13;  Railway  v.  Cox,  145  U.  S.,  593;  Eddy  v.  La  Fayette,  49  Fed.  Rep., 
807;  Kline  v.  Jewett,  26  N.  J.,  476. 

STAYTON,  Chief  Justice. — This  action  was  brought  by  the  wife  and 
minor  child  of  John  M.  Gay  to  recover  from  John  C.  Brown,  as  receiver 
Vol.  LXXXVI.  Sup.— 37 
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for  the  Texas  <&  Pacific  Railway  Company,  damages  for  an  injury  received 
by  him  while  in  emplopment  of  the  receiver,  which  resulted  in  his  death. 

At  the  time  the  action  was  brought  John  C.  Brown  was  operating  the 
Texas  &  Pacific  Railway  as  receiver,  under  appointment  made  by  the 
Circuit  Court  of  the  United  States  sitting  for  the  Eastern  District  of  the 
State  of  Louisana,  but  pending  the  litigation  the  receiver  was  discharged^ 

After  the  discharge  of  the  receiver,  with  pleadings  setting  up  that  fact, 
a  judgment  was  rendered  against  him,  which  on  appeal  was  reversed. 
Brown  v.  Gay,  76  Texas,  444. 

After  this  the  pleadings  were  amended,  and  thereby  the  Texas  &  Paci- 
fie  Railway  Company  was  made  a  defendant;  but  this  did  not  occur  until 
more  than  one  year  had  elapsed  after  the  death  of  John  M.  Gay. 

The  pleadings  show  a  state  of  facts  which  would  have  entitled  John  M. 
Gray  to  have  maintained  this  action  against  the  railway  company  for  the 
injury,  had  he  lived;  but  as  it  has  been  held  that  actions  for  injuries  re- 
sulting in  death  could  not  be  maintained  against  receivers  under  the  law 
as  it  was  when  the  injury  and  death  in  question  occurred,  questions  have 
been  certified  to  this  court  under  pleadings  and  a  judgment  against  the 
railway  company  which  make  them  pertinent. 

The  questions  will  be  considered  in  their  order. 

"  Fii'st.  Did  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana  have  jurisdiction  to  take  possession  through  a  receiver  of  that 
part  of  the  road  situated  in  the  State  and  Northern  District  of  Texas?" 

The  Texas  &  Pacific  Railway  Company  was  chai'tered  by  an  act  of  Con- 
gress, approved  March  3,  1871,  by  which  it  was  *'  empowered  to  lay  out^ 
locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous  railroad  and 
telegi*aph  line,  with  the  appurtenances,  from  a  point  at  or  near  Marshall, 
county  of  Harrison,  State  of  Texas;  thence  by  the  most  direct  and  eligi- 
ble route,  to  be  determined  by  said  company,  near  the  thirty-second 
parallel  of  north  latitude,  to  a  point  at  or  near  El  Paso;  thence  by  the 
most  direct  and  eligible  route,  to  be  selected  by  said  company,  through 
New  Mexico  and  Arizona,  to  a  point  on  the  Rio  Colorado,  at  or  near  the 
southeastern  boundary  of  the  State  of  California;  thence  by  the  most  di- 
rect and  eligible  route  to  San  Diego,  California,  to  Ship's  Channel  in  the 
bay  of  San  Diego,  in  the  State  of  California."     Sec.  1,  Act  1871. 

By  the  fourth  section  of  the  act  the  company  was  empowered  **  to  pur- 
chase the  stock,  land  grants,  franchises,  and  appurtenances  of,  and  con- 
solidate on  such  terms  as  may  be  agreed  upon  between  the  parties,  with 
any  railroad  company  or  companies  heretofore  chartered  by  congressional, 
state,  or  territorial  authority,  on  the  route  prescribed  in  the  first  section 
of  this  act." 

The  ninth  section  of  the  act  provided  for  a  grant  of  land  to  the  com- 
pany  for  so  much  of  its  road  as  was  to  be  constructed  through  the  Terri- 
tories of  the  United  States  and  the  State  of  California. 
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The  twenty-second  section  of  the  act  provided,  *'  that  the  New  Orleans, 
Baton  Rouge  &  Yicksburg  Railroad  Company,  chartered  by  the  State  of 
Lonisiana,  shall  have  the  right  to  connect  by  the  most  eligible  route,  to 
be  selected  by  said  company,  with  the  said  Texas  Pacific  Railroad  at  its 
easiem  terminus^  and  shall  have  the  right  of  way  through  the  public 
lands  to  the  same  extent  granted  hereby  to  the  said  Texas  Pacific  Rail- 
road Company;  and  in  aid  of  its  construction  from  New  Orleans  to  Baton 
Rouge,  thence  by  way  of  Alexandria,  in  said  State,  to  connect  with  the  said 
Texas  Pacific  Railroad  Company  cU  its  eaatem  terminus,  there  is  hereby 
granted  to  said  company,  its  successors  and  assigns,  the  same  number  of 
alternate  sections  of  public  lands  per  mile,  in  the  State  of  Louisiana,  as 
are  by  this  act  gi-anted  in  the  State  of  California  to  said  Texas  Pacific 
Railroad  Company." 

The  seventeenth  section  of  the  act  required  the  consti*uction  of  the  road 
to  commence  '^  simultaneously  at  San  Diego,  in  the  State  of  California, 
and  from  a  point  at  or  near  Marshall,  Texas,  as  herein  before  described, 
and  so  prosecute  the  same  as  to  have  at  least  fifty  consecutive  miles  of 
railway  from  each  of  said  points  complete  and  in  running  order  within 
two  years  after  the  passage  of  this  act;  and  to  so  continue  to  construct 
each  year  thereafter  a  suflScient  number  of  miles  to  secure  the  completion 
of  the  whole  line  from  the  aforesaid  point  on  the  eaatem  boundary  of  the 
State  of  Texas  to  the  bay  of  San  Diego^  in  the  State  of  California,  as  afore- 
said, within  ten  years  after  the  passage  of  this  act." 

Congress  passed  a  supplementary  act,  which  was  approved  on  March  2, 
1872,  and  the  first  section  of  that  changed  the  name  of  the  corporation  to 
"  The  Texas  &  Pacific  Railway  Company." 

The  fifth  section  declared,  "That  the  said  Texas  <fe  Pacific  Railway 
Company  shall  commence  the  construction  of  its  road  at  or  near  Marshall, 
Texas,  and  proceed  with  its  construction,  under  the  original  act  and  this 
supplement,  or  in  pursuance  of  the  authority  derived  from  any  consoli- 
dation as  aforesaid,  westerly  from  a  point  near  Marshall,  and  towards 
San  Diego,  in  the  State  of  California,  on  the  line  authorized  by  the  origi- 
nal act,  and  so  prosecute  the  same  as  to  have  at  least  100  consecutive 
miles  of  railway  from  said  point  complete  and  in  running  order  within 
two  years  after  the  passage  of  this  act;  and  so  continue  to  construct  each 
year  thereafter  a  sufl3cient  number  of  miles,  not  less  than  100,  to  secure 
the  completion  of  the  whole  line  from  the  aforesaid  point  on  the  eastern 
boundary  of  iJte  State  of  Texas  to  the  bay  of  San  Diego,  in  the  State  of  Call- 
foDiia,  as  aforesaid,  within  ten  years  after  the  passage  of  this  act;  and 
the  said  road  from  Marshall,  Texas,  throughout  the  length  thereof,  shall 
be  (SKuniform  gauge." 

After  providing  for  construction  from  San  Diego  eastward,  the  section 
contains  the  following:  ^^ Provided,  that  said  Texas  <fe  Pacific  Railway 
Company  shall  be  and  is  hereby  authorized  and  required  to  construct, 
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maintain,  control,  and  operate  a  road  between  Marshall,  Texas,  and 
Shreveport,  Louisiana,  or  control  and  operate  any  existing  road  between 
said  points,  of  the  same  gauge  as  the  said  Texas  <fe  Pacific  Railroad;  and 
that  all  roads  terminating  at  Shreveport  shall  have  the  right  to  make  the 
same  running  connections,  and  -shall  be  entitled  to  the  same  privileges 
for  the  transaction  of  business  in  connection  with  the  said  Texas  A  Pa- 
cific Railway  as  are  granted  to  roads  intersecting  therewith:  Provided^ 
further,  that  nothing  herein  shall  be  construed  as  changing  the  terminus  of 
said  Texas  A  Pax^ific  Railway  from  Marshall,  as  provided  in  the  original 
acV* 

The  Southern  Pacific  Railway  Company  was  chartered  by  the  laws  of 
this  State,  and  was  empowered  to  construct,  own,  and  operate  a  railway 
from  the  eastern  boundary  of  Texas  to  El  Paso.  Spec.  Laws  1852,  p. 
197;  Spec.  Laws  1856,  p.  76;  Spec.  Laws  1860,  p.  130. 

The  Southern  Transcontinental  Railway  Company  was  also  chartered 
under  the  laws  of  this  State,  and  empowered  to  construct  a  railway  from 
a  point  on  the  eastern  boundary  of  Texas  to  its  western  boundary.  Spec. 
Laws  1870,  p.  40;  Spec.  Laws  1871,  p.  92. 

These  corporations  were  authorized  to  consolidate  with  the  Texas  & 
Pacific  Railway  Company.     Spec.  Laws  1871,  p.  489. 

Under  this  and  the  act  of  Congress  referred  to,  the  consolidation  of 
these  roads  was  effected,  and  Congress,  by  an  act  approved  June  22, 
1874,  ratified  the  consolidation,  and  declared,  that  *'  the  roads  so  mei^ed 
as  aforesaid  shall  for  that  and  all  other  purposes  be  deemed  and  taken  to 
be  a  part  of  the  said  Texas  &  Pacific  Railway,  and  shall  hereafter  be  sub- 
ject to  all  the  provisions  and  limitations  of  the  act  of  Congress  incorpo- 
rating said  company,  and  of  the  supplement  thereto." 

These  are  the  laws  under  and  by  virtue  of  which  the  Texas  <fe  Ptoific 
Railway  Company  exists;  and  it  is  evident  from  them  that  the  eastern 
terminus  of  that  road  is  at  the  eastern  line  of  the  State  of  Texas,  and  that 
no  part  of  it  is  in  the  State  of  Louisiana. 

It  is  true  that  the  supplementary  act,  as  well  as  the  original,  contem- 
plated that,  through  some  other  road,  connection  between  the  terminus 
of  the  Texas  <&  P^ific  Railway  and  Shreveport,  in  the  State  of  Louisiana, 
should  be  made;  and  to  that  end  the  later  act  required  that  company  to 
make  such  a  connection  through  a  road  to  be  built,  controlled,  and  oper- 
ated by  it,  or  by  some  existing  road  between  these  points  of  which  it 
might  be  able  to  obtain  control;  but  that  act  expressly  declares,  that 
<*  nothing  herein  shall  be  construed  as  changing  the  terminus  of  said 
Texas  &  Pacific  Railway  from  Marshall,  as  provided  in  the  original  act" 

Both  acts  proceed  upon  the  seeming  assumption  that  the  town  of  Mar- 
shall was  at  the  eastern  boundary«of  the  State  of  Texas;  but  in  view  of 
the  questions  submitted,  it  is  immaterial  whether  the  terminus  be  at  the 
one  place  or  the  other,  for  they  are  both  in  this  State. 
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The  original  act  evidently  contemplated  that  there  would  be  connec- 
tion between  the  eastern  terminus  of  the  Texas  <fe  Pacific  Railway  and  the 
Mississippi  River  through  the  New  Orleans,  Baton  Rouge  &  Vicksburg 
Railway,  and  to  that  end,  and  to  secure  that,  provided  for  a  grant  to 
that  company  of  public  lands  situated  in  Louisiana;  but  no  grant  of  pub- 
lic lands  was  contemplated  for  any  road  the  Texas  &  Pacific  Railway 
Company  might  construct  from  its  eastern  terminus  to  Shreveport. 

Congress  had  power  to  authorize  the  Texas  &  Pacific  Railway  Company 
to  construct  a  railway  other  than  that  which  it  declared  should  be  the 
Texas  &  Pacific  Railway,  and  to  operate  and  control  it;  and  at  the  same 
time  to  declare  that  the  one  should  not  be  part  of  the  other. 

Where  the  terminus  of  a  railway  is  under  the  terms  of  its  charter,  there 
it  necessarily  ends,  in  fact  as  well  as  in  law;  and  the  fact  that  the  com- 
pany may  be  authorized  to  construct  and  operate  a  railway  beyond  that 
terminus  can  not  make  the  two  one. 

A  case  is  not  presented  in  which  one  railway,  under  the  terms  of  its 
charter,  extends  through  or  into  two  or  more  States,  in  one  of  which  a 
receiver  over  the  entire  road  was  appointed  by  a  court  sitting  in  a  State 
in  which  part  of  the  road  was;  but  the  case  is  one  in  which  a  receiver 
was  appointed  by  a  Circuit  Court  of  the  United  States  sitting  in  and  for 
the  Eastern  District  of  Louisiana,  to  take  possession  of,  operate,  and  con- 
trol a  railway,  no  part  of  which  was  in  the  State  of  Louisiana. 

The  appointment  of  a  receiver  by  a  court  of  general  jurisdiction  ought 
to  be  held  conclusive  of  the  power  of  the  court  to  make  the  appointment 
when  that  is  called  in  question  collaterally,  unless  it  appears  that  in  the 
particular  case  the  court  was  without  jurisdiction. 

Jurisdiction  must  depend  on  the  laws  creating  the  court  and  prescrib- 
ing its  powers;  and  if  it  attempts  to  exercise  a  power  not  thus  confen-ed, 
its  judgments  and  decrees  are  not  binding  even  upon  parties,  and  may 
be  declared  inoperative  by  any  other  tribunal  in  which  effect  is  sought  to 
be  given  to  them.  If  the  fact  on  which  jurisdiction  depends  is  deter- 
mined by  law,  then  resort  to  presumptions  ordinarily  indulged  in  favor 
of  the  power  of  a  court  of  general  jurisdiction  which  has  assumed  to  act 
in  a  given  case  is  neither  necessary  nor  admissible. 

In  the  matter  now  under  consideration,  it  appears  through  a  positive 
law,  creating  the  Texas  &  Pacific  Railway  Company  and  fixing  the  lo- 
cality of  its  road,  that  no  part  of  that  extends  into  the  State  of  Louis- 
iana; and  the  inquiry  is  presented  whether  the  Circuit  Court  of  the 
United  States  sitting  in  a  district  in  that  State,  has  jurisdiction  to  ap- 
point a  receiver  with  power  to  take  possession  of  a  railway  situated  in 
this  State,  and  to  control  and  operate  it  under  its  orders. 

The  importance  of  avoiding  conflict  betvyeen  the  courts  of  the  United 
States  and  the  State  courts  can  not  be  overestimated;  but  such  harmony 
as  should  exist  between  them  will  be  most  surely  preserved  if  strict  re- 
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gard  by  each  for  its  own  jurisdiction  be  observed;  for  usurpation  of  power 
by  either  will  necessarily  briig  conflict.  Where  one  has  assumed  the 
power  to  act  in  a  given  case,  every  lawful  presumption  that  it  did  not 
act  without  jurisdiction  ought  to  be  indulged;  but  where  it  is  clear  that 
either  has  acted  without  lawful  power,  the  other,  when  called  upon  to  ad- 
judicate the  rights  of  litigants,  can  not  refuse  to  make  inquiry  even  as  to 
jurisdiction  of  the  other,  when  this  becomes  necessary  to  the  determina- 
tion of  a  question  upon  it,  without  surrendering  power  conferred  upon 
them  for  the  preservation  of  the  rights  of  litigants  before  them. 

For  present  purposes  it  will  be  assumed  that  the  Texas  &  Pacific  Rail- 
way Company  exists  by  reason  of  its  incorporation  by  acts  of  Congress, 
and  that  this  is  not  affected  by  reason  of  its  consolidation  with  corpora- 
tions created  under  the  laws  of  this  State,  and  the  acquisition  of  rights 
through  consolidation. 

The  Texas  <fe  Pacific  Railway  Company  having  been  incorporated  by 
acts  of  Congress,  it  is  probably  true  that  the  Circuit  Courts  of  the  United 
States  would  not  have  jurisdiction  of  controversies  between  it  and  others 
on  the  ground  of  diverse  citizenship.  Neptune  v.  £llzey,  2  Cranch,  445; 
New  Orleans  v.  Winter,  1  Wheat.,  91. 

It  has,  however,  been  held,  in  effect,  that  such  courts  have  Jurisdiction 
over  litigation  to  which  such  corporations  are  parties,  on  the  ground  that 
they  were  so  chartered,  and  without  reference  to  the  chai'acter  of  the 
question  on  which  the  right  of  litigants  may  depend.  Texas  &  P^ific 
Railway  v.  Kirk,  115  U.  S.,  2. 

In  a  case  in  which  such  a  corporation  is  a  party  Jurisdiction  of  a  Cir- 
cuit Court  of  the  United  States  ought  to  be  presumed,  if  the  action  be  not 
one  local  in  its  nature,  or  the  relief  sought,  in  whole  or  in  part,  be  not 
such  as  can  be  given  only  by  a  court  sitting  where  property  is  situated 
through  which  the  court's  judgment  may  be  enforced. 

The  purpose  for  which  the  suit  was  brought  in  Louisiana  by  the  Mis- 
souri Pacific  Railway  Company  against  the  Texas  &  Pacific  Railway  Com- 
pany is  not  fully  set  out  in  the  statements  made  in  connection  with  the 
questions  certified;  but  it  appeai*s  thereform  to  have  been  such  in  form 
as  it  should  be  presumed  made  it  proper  for  some  court  to  appoint  a  re- 
ceiver with  power  to  take  possession  of  the  railway  and  property  neces- 
sary to  its  operation  belonging  to  the  latter,  and  these  to  control  and 
operate  under  its  orders. 

Under  circumstances  somewhat  various  receivers  may  be  appointed; 
but  this  can  never  be  lawfully  done  unless  deemed  necessary  for  the 
preservation  of  property,  the  preservation  oi;  enforcement  of  rights  of 
persons  having  claims  against  it,  or  to  have  it  applied  to  some  lawful  pur- 
pose from  which  it  has  been  or  is  likely  to  be  diverted  if  the  court  does 
not  take  possession  of  it  through  a  receiver,  and  so  cause  it  to  be  applied 
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or  managed  as  may  be  deemed  by  the  court  most  beneficial  to  all  persons 
interested,  having  due  regard  to  fixed  rights. 

The  intention  of  Congress,  as  a  general  rule,  to  limit  the  jurisdiction 
of  Circuit  Courts  of  the  United  States  to  persons  and  things  within  the 
district  in  which  the  court  sits,  as  well  as  to  restrict  their  process,  whether 
original  or  final,  to  the  same  territory,  is  manifested  by  several  statutes. 

It  is  provided,  that  "  Except  in  the  cases  provided  for  in  the  next 
three  sections,  no  person  shall  be  arrested  in  one  district  for  trial  in  an- 
other, in  any  civil  action  before  a  Circuit  or  District  Court;  and  except 
in  the  said  cases  provided  by  the  preceding  section,  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  an  inhabitant  of  the  United 
States,  by  any  original  process,  in  any  other  district  than  that  of  which 
he  is  an  inhabitant  or  in  which  he  is  found  at  the  time  of  serving  the 
writ."     Rev.  Stats.,  art.  789. 

That  was  amended  by  the  Act  of  Congress  approved  March  8,  1887, 
^hich  was  corrected  by  the  act  approved  August  13, 1888;  and  the  amend- 
ment, without  changing  the  other  parts  of  the  statute,  withdraws  the 
right  to  maintain  an  action  in  a  district  in  which  a  defendant  is  found 
at  the  time  of  serving  the  writ,  and  adds,  that  ^^  when  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  between  citizens  of  different 
States,  suit  may  be  brought  only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant." 

This  statute  furnishes  now  the  general  rule. 

The  exceptions  referred  to  are  as  follows: 

'*  When  a  State  contains  more  than  one  district,  every  suit,  not  of  local 
nature,  in  the  Circuit  or  District  Courts  thereof,  against  a  single  defend- 
ant, inhabitant  of  such  State,  must  be  brought  in  the  district  where  he 
resides;  but  if  there  are  two  or  more  defendants,  residing  in  different 
districts  of  the  State,  it  may  be  brought  in  either  district,  and  a  dupli- 
cate writ  may  be  issued  against  the  defendants,  directed  to  the  mai*shal 
of  any  other  district  in  which  any  defendant  resides." 

The  section  further  provides,  that  on  **  judgment  or  decree  rendered 
therein  execution  may  be  issued  directed  to  the  marshal  of  any  district 
in  the  same  State."     Rev.  Stats.,  art.  740. 

*'  In  suits  of  a  local  nature,  where  the  defendant  resides  in  a  different 
district  in  the  same  State  from  that  in  which  the  suit  is  brought,  the 
plaintiff  may  have  original  and  final  process  against  him  directed  to  the 
marshal  of  the  district  in  which  he  resides."     Rev.  Stats.,  art.  741. 

"Any  suit  of  a  local  nature,  at  law  or  in  equity,  where  the  land  or 
other  subject  matter  of  a  fixed  character  lies  partly  in  one  district  and 
partly  in  another,  within  the  same  State^  may  be  brought  in  the  Circuit  or 
District  Court  of  either  district;  and  the  court  in  which  it  is  brought 
shall  have  jurisdiction  to  hear  and  decide  it,  and  to  cause  mesne  or  final 
process  to  be  issued  and  executed,  as  fully  as  if  the  said  subject  matter 
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were  wholly  within  the  distriot  for  which  such  court  is  constitated.'^ 
Rev.  Stats.,  art.  742. 

These  laws  are  in  express  terms  made  applicable  only  to  Circuit  or  Dis- 
trict Courts  sitting  in  different  districts  in  the  same  State,  and  have  no 
application  whatever  either  to  jurisdiction  or  process  of  a  Circuit  Court 
sitting  in  one  State  in  reference  to  persons  or  property  situated  in  another 
State. 

Circuit  Courts  of  the  United  States  having  only  such  jurisdiction  as 
Congress  has  conferred  upon  them,  those  statutes  bear  evidence  of  a  broad 
recognition  by  Congress  not  only  of  the  impropriety  of  permitting  the 
adjudication  of  rights  to  or  in  reference  to  property  situated  in  one  State 
by  a  court  sitting  in  another,  but  also  of  the  propriety  of  having  the 
rights  of  citizens  adjudicated  by  courts  sitting  in  the  States  of  which  they 
are  citizens  or  inhabitants. 

The  act*of  Congress  further  provides,  that  "  When  any  defendant  in 
a  suit  in  equity  to  enforce  any  legal  or  equitable  lien  or  claim  agcUnsi  real 
or  personal  property  within  the  district  where  the  suit  is  brought  is  not  an 
inhabitant  or  not  found  within  said  district,  and  does  not  voluntarily  ap- 
pear thereto,  it  shall  be  lawful  for  the  court  to  make  an  order  directing 
such  absent  defendant  to  appear,  plead,  answer,  or  demur  to  the  com- 
plainant's bill  at  a  certain  day,  therein  to  be  designated;  and  the  said 
order  shall  be  served  on  such  absent  defendant,  if  practicable,  wherever 
found,  or  when  such  personal  service  is  not  practicable,  shall  be  published 
as  the  court  shall  direct."     Rev.  Stats.,  art.  788. 

The  statute  further  provides,  that  under  such  citation  the  court  mtLy 
adjudicate  the  pending  matter,  but  that  ^^  the  said  adjudication  shall,  as 
regards  such  absent  defendant  without  appearance,  affect  his  property 
within  such  district  only." 

The  proceeding  here  contemplated  is  essentially  one  in  rem,  and  might 
frequently  be  applicable  in  cases  in  which  appointment  of  a  receiver 
would  be  proper  or  even  necessary;  and  it  authorizes  the  process  of  the 
court  to  run  beyond  the  district  or  even  beyond  the  State  in  which  the 
court  issuing  it  sits,  for  the  sole  purpose  of  giving  notice  to  a  defendant. 

Act  last  referred  to  was  amended  by  an  act  approved  March  3,  1875, 
whereby  the  same  rule  was  also  made  applicable  to  suits  *'  to  remove  an}' 
encumbrance  or  lien  or  cloud  upon  the  title  to  real  or  personal  property 
within  the  district  where  such  suit  is  brought;"  and  it  further  pi'ovided, 
"  when  a  part  of  the  said  real  or  pei^sonal  property  against  which  such 
proceedings  shall  be  taken  shall  be  within  another  district,  but  within  the 
same  State,  suit  may  be  brought  in  eitJier  district  in  said  State." 

This  law,  however,  applies  only  to  courts  sitting  in  a  district  in  which 
the  property  is  wholly  or  partly  situated  against  which  some  claim  speci- 
fied in  the  act  is  asserted,  and  would  not  authorize  the  maintenance  of 
such  a  suit  or  such  use  of  processs  when  the  property,  real  or  personal,  is 


Digitized  by  VjOOQIC 


2894.2  Texas  <Sr  Pacific  Rr.  Cc.  v.  Gay.  585 

situated  partly  in  one  and  partly  in  another  district,  unless  both  districts 
be  in  the  same  State. 

Here  we  have  a  broad  recognition  of  the  rule,  that  property,  whether 
real  or  personal,  can  be  affected  only  by  Judgments  or  decrees  of  courts 
sitting  within  the  State  in  which  the  property  is  situated;  that  jurisdic- 
tion  over  that  as  well  as  litigants  is  essential,  and  that  the  former  can 
exist  only  by  reason  of  the  fact  that  the  property  is  situated  within  the 
territory  over  which  the  court  is  given  jurisdiction,  and  the  latter  by 
service  of  process  made  in  the  manner  prescribed  by  law. 

If  there  be  any  other  act  of  Congress  under  which,  in  litigation  be- 
tween persons  or  between  them  and  corporations,  the  process  of  a  Circuit 
Coui*t  of  the  United  States  is  authorized  to  run  beyond  the  limits  of  the 
State  in  which  the  court  is  authorized  to  sit,  attention  has  not  been  called 
to  it. 

By  act  approved  March  8,  1881,  two  judicial  districts  were  created  in 
the  State  of  Louisiana,  and  the  courts  for  the  Eastern  District  were  thereby 
required  to  be  held  in  New  Orleans,  while  those  for  the  Western  District 
were  required  to  be  held  at  four  places  named  in  the  act,  one  of  which 
was  Shreveport. 

That  act  recognizes  the  fact  that  all  suits  of  a  local  nature  must  be 
brought  in  t^e  district  in  which  the  thing  to  which  it  relates  is  situated; 
and  secures  to  any  inhabitant  of  that  State  who  is  a  sole  defendant  ex- 
emption from  suit  in  a  district  other  than  that  in  which  he  resides. 

By  Acts  of  August  8, 1888,  the  districts  in  Louisiana  were  subdivided, 
and  in  cases  in  which  there  are  defendants  residing  in  different  divisions 
process  is  autliorized  to  reach  them;  and  while  those  statutes  have  no 
direct  bearing  on  the  question  presented,  they  show  that  Congress  deemed 
it  necessary,  even  in  such  cases,  to  authorize  process  to  run  beyond  the 
division  in  which  the  court  issuing  it  sat, 

The  rule,  that  ordinarily  a  receiver  appointed  by  a  court  having  juris- 
diction to  make  the  appointment  is  an  officer  of  that  court,  having  only 
such  power  as  the  order  of  the  court  under  the  general  principles  of  law 
and  due  course  of  procedure  may  confer  upon  him,  or  such  as  may  be 
conferred  upon  him  by  statute;  that  his  possession  is  the  possession  of  the 
court,  and  property  thus  placed  in  his  hands  is  in  custodia  legis,  is  so 
fully  recognized  that  citation  of  authorities  in  support  of  the  rule  seems 
unnecessary. 

Prominent  among  the  decisions  so  holding  are  the  cases  of  Booth  v. 
Clark,  17  Howard,  831,  and  Davis  v.  Gray,  16  Wallace,  217. 

From  those  considerations  it  must  follow  that  a  court  can  not  confer 
upon  a  receiver  power  outside  of  the  territory  over  which  it  has  jurisdic- 
tion, for  its  process  can  not  be  effective  beyond  that,  unless  authorized 
by  statute  to  reach  to  other  territory  within  the  limits  of  the  country  to 
which  the  court  belongs;  and  where  the  process  of  a  court  can  not  go 
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iiiid  be  entitled  to  enforcement  and  respect,  its  ofQcers  can  not  have  power. 
Northern  Indiana  Railway  CJo.  v.  Michigan  Railway  Co.,  15  How.,  242; 
Ableman  v.  Booth,  21  How.,  624;  Toland  v.  Sprague,  12  Pet.,  828; 
Pennoyer  v.  NeflP,  95  U.  S.,  714;  Harkness  v.  Hyde,  98  U.  S.,  476. 

In  Ableman  v.  Booth  it  was  truly  said,  that  '^  no  judicial  process,  what> 
ever  form  it  may  assume,  can  have  any  lawful  authority  outside  of  the 
limits  of  the  jurisdiction  of  the  court  or  judge  by  whom  it  is  issued;  and 
an  attempt  to  enforce  it  beyond  those  boundaries  is  nothing  less  than 
lawless  violence." 

Whether  want  of  jurisdiction  arises  from  the  fact  that  the  thing  to  be 
affected  by  judgment  and  process  of  a  court  is  without  its  territorial 
jurisdiction,  or  without  its  jurisdiction  for  any  other  reason,  is  unimport- 
ant, for  in  either  case  the  process  is  invalid  because  the  court  has  not 
jurisdiction. 

This  brings  us  to  the  inquiry  whether  the  Circuit  Court  for  the  United 
States  sitting  in  and  for  a  district  in  the  State  of  Louisiana  had  jurisdic- 
tion to  appoint  a  receiver,  and  through  him  to  take  possession  and  con* 
trol  of  a  railway  no  part  of  which  was  in  the  State  or  district  in  which 
the  court  was  authorized  to  sit,  but  of  which  a  part  at  least  was  in  Uiis 
State. 

Such  an  inquiry  must  be  determined  by  the  laws  of  the  United  States 
creating  Circuit  Courts  and  determining  their  jurisdiction;  and  without 
making  further  particular  reference  to  the  statutes  regulating  that  matter, 
the  decisions  of  the  Supreme  Court  of  the  United  States  bearing  on  that 
question  will  be  briefly  noticed. 

As  before  said,  the  jurisdiction  of  that  coutt  over  an  action  transitory 
or  personal  in  its  nature  between  the  two  railway  corporations  will  be 
<K>nceded;  for  if  the  defendant  in  that  suit  could  not,  for  any  reason,  have 
been  compelled  to  appear  in  that  court,  that  was  a  matter  it  might  waive. 

In  Toland  v.  Sprague,  12  Peters,  828,  it  was  said:  **The  judiciary 
act  has  divided  the  United  States  into  judicial  districts.  Within  these 
districts  a  Circuit  Court  is  required  to  be  holden.  The  Circuit  Court  of 
each  district  sits  within  and  for  that  district,  and  is  bound  by  its  local 
limits.  Whatever  may  be  the  extent  of  their  jurisdiction  over  the  sub- 
ject matter  of  suits  in  respect  to  persons  and  property,  it  can  only  be  ex- 
ercised within  the  limits  of  the  district.  Congress  might  have  authorized 
oivil  process  from  any  Circuit  Court  to  have  run  into  any  State  of  the 
Union.  It  has  not  done  so.  It  has  not  in  terms  authorized  any  original 
civil  process  to  run  into  any  other  district,  with  the  single  exception  of 
subpoenas  for  witnesses  within  a  limited  distance.  In  regard  to  final  pro- 
cess, there  are  two  cases,  and  two  only,  in  which  writs  of  execution  can 
now  by  law  be  served  in  any  other  district  than  that  in  which  the  judg- 
ment is  rendered;  one  in  favor  of  private  persons,  in  another  district  of 
the  same  State,  and  the  other  in  favor  of  the  United  States,  in  any  part 
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of  the  United  States.  We  think  that  the  opinion  of  the  Legislature  is 
thus  manifested  to  be,  that  the  process  of  a  Circuit  Court  can  not  be 
.served  without  the  district  in  which  it  is  established,  without  the  special 
-authority  of  law  therefor." 

In  Railway  Company  v.  Railway  Company,  15  Howard,  288,  it  ap- 
peared that  a  railway  company  in  Michigan,  incorporated  under  the  laws 
of  that  State,  made  an  agreement  with  a  railway  company  in  and  incor- 
porated by  the  laws  of  Indiana,  whereby  the  latter  agreed  that  the  for- 
mer might  build  and  operate  a  road  in  Indiana  under  the  charter  of  the 
latter. 

Another  railway  company,  also  established  by  the  law  of  Indiana, 
claimed  the  exclusive  right  to  construct  and  operate  a  road  in  that  part 
of  Indiana,  and  it  brought  a  suit  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Michigan  against  the  Michigan  road,  in  which 
injunction  was  sought  to  restrain  that  company  from  constructing  a  road 
binder  the  contract,  in  violation  of  the  exclusive  right  claimed  by  the 
plaintiff. 

In  disposing  of  the  case  the  court  said:  <'  In  this  case  we  shall  consider 
the  question  of  jurisdiction  in  regard  to  the  district  only.  In  all  cases  of 
•contract,  suit  may  be  brought  in  the  Circuit  Court  where  the  defendant 
may  be  found.  If  sued  out  of  the  district  in  which  he  lives,  under  the 
decisions  he  may  object;  but  this  is  a  privilege  which  he  may  waive. 
Whenever  the  jurisdiction  of  the  person  will  enable  the  Circuit  Court  to 
give  effect  to  its  judgment  or  decree,  jurisdiction  may  be  exercised.  But 
whenever  the  subject  matter  in  controversy  is  local,  and  lies  beyond  the 
limit  of  the  district,  no  jurisdiction  attaches  to  the  Circuit  Court  sitting 
within  it.  An  action  of  ejectment  can  not  be  maintained  in  the  district 
of  Michigan  for  land  in  any  other  district,  nor  can  an  action  of  trespass 
quare  clausum  fregit  be  prosecuted  when  the  act  complained  of  was  not 
done  in  the  district. 

^'  Both  of  these  actions  are  local  in  their  character,  and  must  be  prose- 
cuted where  the  process  of  the  court  can  reach  the  locus  in  quo." 

It  was  insisted  in  that  case,  as  in  othei*s  which  will  be  hereafter  consid- 
ered, that  the  court  having  jurisdiction  of  the  persons  could  enforce  its 
judgment  by  acting  upon  them;  which  would  seem  to  be  true,  as  injunc- 
tion only  was  sought,  if  there  was  no  other  obstacle  to  the  extension  of 
such  jurisdiction;  but  after  indicating  the  class  of  cases  in  which  the 
court  could  thus  enforce  its  judgments,  the  court  said:  ''  It  will  readily 
be  admitted,  that  no  action  at  law  could  be  sustained  in  the  District  of 
Michigan,  on  such  ground,  for  injuries  done  in  Indiana.  No  action  of 
ejectment  or  for  trespass  on  real  property  could  have  a  more  decided  local 
character  than  the  appropiiate  remedy  for  the  injuries  complained  of. 
And  is  this  character  changed  by  a  bill  in  chancery  ?  By  such  a  pro- 
cedure we  acquire  jurisdiction  of  the  defendants,  but  the  subject  matter 
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being  local,  it  can  not  be  reached  by  a  chancery  jurisdiction,  exercised  in 
the  State  of  Michigan." 

A  suit  was  brought  in  the  Circuit  Court  for  a  district  in  Tennessee,  to 
cancel  a  contract  for  the  sale  of  land  in  Mississippi,  to  recover  money 
paid  on  the  contract,  and  to  enjoin  the  adverse  party  from  enforcing  it. 

The  relief  asked  was  granted;  but  the  court  attempted  to  establish  a 
lien  on  the  land  in  Mississippi,  and  directed  it  to  be  sold  by  persons  act- 
ing under  its  appointment,  to  satisfy  the  judgment  rendered  in  favor  of 
the  plaintiff;  but  on  appeal  it  was  held,  that  ^^  the  court  had  no  jurisdic- 
tion to  decree  a  sale  to  be  made  of  land  lying  in  another  State,  by  a 
master  acting  under  its  own  authority,"  and  that  it  had  no  power  to 
create  a  lien  on  the  land.     Boyce  v.  Grundy,  9  Pet,  289. 

In  Railway  v.  Ward,  2  Black,  485,  it  was  held,  that  a  District  Court  of 
the  United  States  for  the  district  of  Iowa  had  not  jurisdiction  to  abate 
as  a  public  nuisance  a  bridge  across  the  Mississippi  Riv3r,  the  middle  of 
that  stream  being  the  boundary  between  the  States  of  Iowa  and  Illinois; 
and  in  the  course  of  the  opinion  it  was  said:  ^'  Congress  could  extend  the 
jurisdiction  of  the  Federal  courts  across  the  Mississippi  River  by  en- 
larging the  judicial  districts  on  cither  side;  or  it  could  confer  concurrent 
jurisdiction  on  adjoining  districts,  extending  to  trespasses  and  torts  com- 
mitted within  the  shores  of  the  river.  But  the  courts  of  justice  can  not 
do  it  unless  authorized  by  an  act  of  Congress." 

The  direct  purpose  of  all  judicial  action  is  relief  to  a  litigant,  which 
can  not  be  given  by  a  judgment  or  decree  alone,  but  must  be  given,  if 
at  all,  through  the  enforcement  of  the  one  or  the  other  by  appropriate 
process;  and  the  highest  test  of  the  jurisdiction  of  a  court  in  a  given 
case  is  found  in  the  answer  to  an  inquiry  whether  it  has  lawful  power 
thus  to  enforce  its  judgment  or  decree. 

This  rule  is  thus  clearly  expressed  by  the  Court  of  Appeals  of  Mary- 
land: "It  would  be  an  idle  thing  in  chancery  to  entertain  jurisdiction 
of  a  matter  not  within  its  reach,  and  make  a  decree  which  it  could  have 
no  power  to  enforce  or  to  compel  a  compliance  with.  And  the  absence 
of  that  very  power  is  a  good  test  by  which  to  try  the  question  of  juris- 
diction. It  would  be  a  solecism  to  say  that  the  chancellor  has  jurisdic- 
tion to  decree  in  rem,  where  the  thing  against  which  the  decree  goes,  and 
is  alone  the  subject  of  and  to  be  operated  upon  by  it,  is  beyond  the  ter- 
ritorial jurisdiction  of  the  Chancery  Court,  and  not  subject  to  its  au- 
thority, and  the  decree,  if  passed,  would  itself  be  nugatory  for  the  want 
of  power  or  jurisdiction  to  give  it  effect."  White  v.  White,  7  Gill  <fe 
J.,  210. 

There  are  classes  of  cases,  however,  in  which  courts  of  chancery  may, 
through  action  on  peraons  over  whom  they  have  jurisdiction,  indirectly 
affect  title  to  property,  real  or  personal,  situated  in  a  State  not  within 
their  jurisdiction.    Such  jui'isdiction,  however,  is  tentative  in  character^ 
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and  necessarily  precarious;  for  it  depends  for  effect  on  obedience  of  a  de- 
fendant, and  may  be  defeated  if  he  be  unyielding. 

If  in  the  exercise  of  such  jurisdiction  a  foreign  court,  by  imprisonment  \ 
or  like  coercion,  should  compel  a  conveyance  when,  by  the  laws  of  the     \ 
country  where  the  property  is,  no  right  to  a  conveyance  existed,  then  a      I 
court  of  the  country  having  jurisdiction  over  the  property  might  disre-     / 
gard  a  conveyance  made  under  such  circumstances.  ^^ 

An  eminent  writer  thus  states  the  rule  which  has  been  recognized: 
**  Where  the  subject  matter  is  situated  within  another  State  or  country, 
but  the  parties  are  within  the  jurisdiction  of  the  court,  any  suit  may  be 
maintained  and  remedy  granted  which  directly  affect  and  operate  upon 
the  person  of  the  defendant  and  not  upon  the  subject  matter,  although 
the  subject  matter  is  referred  to  in  the  decree,  and  the  defendant  is  or- 
dered to  do  or  to  refrain  from  certain  acts  towards  it;  and  it  is  thus 
ultimately  but  indirectly  aflfected  by  the  relief  granted.  As  examples  of 
this  rule,  suits  for  specific  performance  of  contracts,  for  the  enforcement 
of  express  or  implied  trusts,  for  relief  on  the  ground  of  fraud,  actual  or 
constructive,  for  the  final  accounting  or  settlement  of  a  partnership,  and 
the  like,  may  be  brought  in  any  State  where  jurisdiction  of  defendant's 
person  is  obtained,  although  the  land  or  other  subject  matter  is  situated 
in  another  State,  or  even  in  a  foreign  country.  On  the  other  hand, 
when  the  suit  is  strictly  local,  the  subject  matter  is  specific  property,  and 
the  relief  when  granted  is  such  that  it  must  act  directly  upon  the  subject 
matter,  and  not  upon  the  person  of  the  defendant,  the  jurisdiction  must 
be  exercised  in  the  State  where  the  subject  matter  is  situated.''  Pome. 
Eq.,  1318;  Whart.  Confl.  of  Laws,  288-293. 

This  rule  has  been  recognized  by  the  Supreme  Court  of  the  United 
States,  and  by  tlie  decisions  of  the  State  courts.  Massie  v.  Watts,  6 
Cranch,  148;  Caldwell  v.  Carrington,  9  Pet.,  97;  Watkins  v.  Holman, 
16  Pet.,  26;  Railway  v.  Railway,  15  How.,  243;  Corbett  v.  Nutt,  10 
Wall.,  475;  Pennoyerv.  Neff,  95  U.  S.,  723;  Watts  v.  Waddle,  6  Pet., 
889;  White  v.  White,  7  Gill  <fe  J.,  211;  Vaughan  v.  Barclay,  6  Whart, 
392. 

In  Watkins  v.  Holman  it  was  said:  *' A  court  of  chancery,  acting  in 
personam,  may  well  decree  the  conveyance  of  land  in  any  other  State,  and 
may  enforce  their  decree  by  process  against  the  defendant.  But  neither 
the  decree  itself,  nor  any  convej'ance  under  it,  except  by  the  person  in 
whom  the  title  is  vested,  can  operate  beyond  the  jurisdiction  of  the 
court." 

The  property  in  controversy  in  that  cause  was  situated  in  the  State  of 
Alabama,  and  the  owner  thereof  sold  one-half  of  the  property  and  gave 
bond  to  make  title,  after  which,  without  making  title,  he  died;  adminis- 
tration was  taken  out  on  his  estate  in  Massachusetts,  and  under  an  act  of 
the  Legislature  of  Alabama  the  administratrix  was  authorized  to  sell  the 
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real  estate  situated  in  that  State.  The  hofderof  the  bond  for  title  brought 
a  suit  in  the  Supreme  Judicial  Court  of  Massachusetts,  praying  that  court 
to  empower  the  administratrix  to  make  title  to  him  in  accordance  with 
the  bond,  and  such  an  order  was  made  and  complied  with. 

It  was  with  reference  to  a  deed  made  under  such  circumstances  that 
the  language  above  quoted  was  used. 

The  case  of  Corbett  v.  Nutt  was  one  which  made  it  proper  to  inquire 
whether  the  Supreme  Court  of  the  District  of  Columbia  had  power  to 
appoint  a  trustee  for  land  in  Virginia,  in  place  of  a  trustee  in  whom  title 
had  vested  under  a  will,  that  person  declining  to  tfecept  the  trust;  and 
in  holding  that  this  court  had  not  such  power,  the  same  ruling  was  made 
as  in  Watkins  v.  Holman. 

Jurisdiction  of  courts  of  equity,  even  in  the  classes  of  cases  referred  to, 
exists  only  when  the  relief  sought  is  such  that  it  may  be  given  by  the  act 
of  the  person  over  whom  the  court  exercises  jurisdiction;  and  it  is  prob- 
ably true  that  no  decision  made  by  an  English  or  American  court  in  mod- 
ern times  holds  that  such  jurisdiction  exists  for  the  purpose  of  compelling^ 
a  person,  by  conveyance  or  otherwise,  to  place  property  situated  in  a 
jurisdiction  essentially  foreign  to  it  under  the  control  of  a  court,  in  order 
that  it  may  administer  it  through  a  receiver  or  otherwise. 

The  law  is  thus  stated  by  a  distinguished  elementary  writer:  **  The 
claim  to  affect  foreign  lands  must  be  strictly  limited  to  those  cases  where 
the  relief  decreed  can  be  entirely  obtained  through  the  parties'  personal 
obedience;  if  it  went  beyond  that,  the  assumption  would  not  only  be  pre- 
sumptuous, but  ineffectual."     Westl.  Priv.  International  Law,  art.  65. 

That  Judge  Story,  to  say  the  least,  doubted  the  existence  of  such  juris- 
diction, even  with  this  limitation,  is  evident.  Story  Confl.  of  Laws,  543, 
544,  545. 

This  seems  necessarily  to  be  a  correct  limitation  of  the  rule;  for  other- 
wise a  court  in  one  State  would  have  power  to  acquire  jurisdiction  over 
lands  situated  in  another. 

If  a  person  be  under  contractual  obligation  to  convey  lands,  a  court  of 
equity  having  jurisdiction  over  his  person  may  compel  him  to  make  the 
necessary  conveyance,  although  the  land  is  in  another  State;  but  in  such 
case  the  decree  and  process  through  which  it  is  enforced  creates  no  right 
to  the  thing,  and  only  enforces  the  specific  right  created  by  the  contract 

The  same  jurisdiction  may  be  exercised  when  land  is  held  in  trust, 
whether  this  arises  from  contract,  devise,  or  fraud;  but  in  such  cases  the 
court  simply  compels  the  person,  over  whom  it  has  jurisdiction,  to  pass 
to  another  title  to  the  specific  thing  on  account  of  a  fixed  right  to  it  ex- 
isting when  the  suit  was  brought. 

If,  however,  the  right  or  claim  which  a  court  in  one  State  attempts  to 
enforce  against  lands  situated  in  another,  be  one  that  arises  from  its  de- 
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cree  and  execution  of  its  process,  then  the  court  is  directly  acting  upon  the 
thing  over  which  it  has  not  Jurisdiction,  and  to  such  a  case  the  rule  can 
not  be  applied. 

There  are  a  few  American  cases  which  seem  to  hold  that  jurisdiction 
to  compel  a  conveyance  of  land  or  other  property  situated  in  another 
State  exists  under  facts  last  stated;  and  while  they  have  no  direct  appli- 
cation to  the  question  certified,  they  are  often  cited  to  sustain  the  propo- 
sition that  a  court  sitting  in  one  State  has  jurisdiction  to  appoint  a 
receiver,  and  through  him  to  take  possession  of  real  and  personal  prop- 
erty situated  in  another  State. 

They  will  be  briefly  considered  in  view  of  that  fact. 

The  subject  matter  involved  in  MuUer  v.  Davis,  94  United  States,  444 ^ 
was  a  continuous  line  of  consolidated  railway,  situated  in  the  States  of 
Iowa  and  Missouri,  and  a  Circuit  Court  of  the  United  States  for  a  district 
in  Iowa,  in  foreclosure  of  a  mortgage,  directed  a  sale  of  the  entire  road 
by  a  master;  the  mortgagor  and  trustee,  in  whom  it  seems  the  title  was 
vested,  being  before  the  court. 

In  the  course  of  the  opinion  it  was  said:  "It  is  now  undoubtedly  a 
recognized  doctrine  that  a  court  of  equity,  sitting  in  a  State  and  having 
jurisdiction  of  the  person,  may  decree  a  conveyance  by  him  of  land  in 
another  State,  and  may  enforce  the  decree  by  process  against  the  defend- 
ant. True,  it  can  not  send  its  process  into  that  other  State,  nor  can  it 
deliver  possession  of  land  in  another  jurisdiction,  but  it  can  command 
and  enforce  a  transfer  of  the  title.  And  there  seems  to  be  no  reason  why 
it  can  not,  in  a  proper  case,  efifect  the  transfer  by  the  agency  of  the  trus- 
tees when  they  are  complainants.  In  McElrath  v.  The  Pittsburg  &  Steu- 
ben ville  Railway  Company,  55  Pennsylvania  State,  189,  a  bill  for  fore- 
closure of  a  mortgage,  in  which  it  appeared  that  a  railway  company  whose 
road  was  partlj^  in  Pennsylvania  and  partly  in  West  Virginia,  had  mort- 
gaged all  their  rights  in  the  whole  road,  the  court  decreed  that  the 
trustee  who  had  brought  the  suit,  being  within  its  jurisdiction,  should 
sell  and  convey  all  the  mortgaged  property,  as  well  that  in  the  State  of 
West  Virginia  as  that  in  Pennsylvania.  This  case  is  directly  in  point, 
and  tends  to  justify  the  decree  made  in  the  present  case.  The  mortgag- 
ors here  were  within  the  jurisdiction  of  the  court.  So  were  the  trustees^ 
of  the  mortgage.  It  was  at  the  instance  of  the  latter  the  master  was  or- 
dered to  make  the  sale.  This  court  might  have  ordered  the  trustee  to 
make  it.  The  mortgagors  who  were  foreclosed  were  enjoined  against 
claiming  property  after  the  master's  sale,  and  directed  to  make  a  deed  to 
the  purchaser  in  further  assurance;  and  the  court  can  direct  the  trustee 
to  make  a  deed  to  the  purchaser  in  confirmation  of  the  sale." 

Under  similar  facts  the  same  ruling  was  made  by  the  Supreme  Court 
of  Errors  of  Connecticut  in  Mead  v.  Railway,  45  Connecticut,  223. 

There  are  a  few  legal  propositions  bearing  on  the  question  of  the  ex- 
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istence  of  sach  a  jarisdiction,  to  which  the  courts  of  the  United  States 
and  of  the  several  States  all  assent. 

One  of  these  is,  that  jurisdiction  over  real  property  exists  only  in  the 
tribunals  of  the  country  in  which  it  is  situated,  and  that  it  can  not  be 
taken  possession  of  or  sold  under  the  order,  license,  or  decree  of  a  court 
having  jurisdiction  only  in  another  State.  Wilkinson  v.  Leiand,  2  Pet., 
^54;  Watts  v.  Waddle,  6  Pet.,  400;  Boyce  v.  Grundy,  9  Pet.,  275;  Wat- 
kins  V.  Holman,  16  Pet.,  26;  Railway  v.  Railway,  15  How.,  233;  State 
of  Pennsylvania  v.  Bridge  Co.,  18  How.,  453;  Railway  v.  Ward,  2  Black, 
485;  Corbett  v.  Nutt,  10  Wall.,  475;  Reynolds  v.  Stockton,  140  U.  S., 
272;  Lewis  v.  Darling,  16  Pet.,  13;  Carpenter  v.  Strange,  141  U.  S.,  105. 

A  decree  foreclosing  a  mortgage  and  the  process  through  which  it  may 
be  enforced  acts  upon  the  mortgaged  property  directly;  the  sale  when 
made  is  essentially  a  judicial  sale,  which  has  frequently  been  declared  to 
be  a  sale  by  the  court. 

In  Williamson  v.  Berry,  8  Howard,  546,  a  judicial  sale  was  defined  to 
be  ^^  one  made  under  the  process  of  a  court  having  competent  authority 
to  order  it,  by  an  officer  legally  appointed  and  commissioned  to  sell;*' 
and  unless  the  decree  directs  otherwise,  the  usual  mode  of  procedure  and 
the  effect  of  each  act  are  thus  stated: 

*'  The  usual  mode  of  selling  property  under  a  decree  or  order  in  chan- 
cery is  a  direction  that  it  shall  be  sold  with  the  approbation  of  a  master 
in  chancery,  to  whom  the  execution  of  the  decree  in  that  particular  has 
been  confided.  It  matters  not  whether  the  sale  is  public  or  private  by  a 
person  authorized  to  make  it,  but  that  the  approbation  of  the  master  in 
either  case  completes  the  title.  Before,  however,  a  purchaser  can  get  a 
title,  he  must  get  a  report  from  the  master  that  he  approves  the  sale,  or 
that  he  was  the  best  bidder,  accordingly  as  the  sale  may  have  been  made 
either  privately  or  at  auction.  The  report  then  becomes  the  basis  of  a 
motion  to  the  court,  by  the  purchaser,  that  his  purchase  may  be  confirmed. 
Notice  of  the  motion  is  given  to  the  solicitor  in  the  cause,  and  confirma- 
tion nisi  is  ordered  by  the  court,  to  become  absolute  in  a  time  stated,  un- 
less cause  is  shown  against  it.  Then,  unless  the  purchaser  calls  for  an 
investigation  of  the  title  by  the  master,  it  is  the  master's  privilege  and 
duty  to  draw  the  title  for  the  purchaser,  reciting  in  it  the  decree  for  sale, 
his  approval  of  it,  and  the  confirmation  by  the  court  of  the  sale,  in  the 
manner  that  such  confirmation  has  been  ordered.  We  have  been  thus 
pailicular,  for  the  purpose  of  showing  the  office  of  the  master  in  relation 
to  a  sale,  and  what  is  meant  by  subjecting  a  sale  to  the  approval  of  a 
master,  and  to  show  that  such  a  sale,  until  approved  by  the  master  and 
confirmed  by  the  court,  gives  no  title  to  a  purchaser  of  an  estate  which 
he  may  have  bargained  to  buy." 

In  Blossom  v.  Railway  Company,  3  Wallace,  207,  in  which  sale  un- 
der foreclosure  of  a  mortgage  came  in  question,  it  was  said:    ^^  It  is  true 
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that  the  marshal  or  master,  as  the  case  may  be,  is  the  officer  of  the  courts 
and  that  as  such  his  acts  and  proceedings  are  subject  to  the  revision  and 
<50ntrol  of  the  court.  In  sales  directed  by  a  court  of  chancery,  says 
Judge  Story,  the  whole  business  is  transacted  by  a  public  officer,  under 
the  guidance  and  superintendence  of  the  court  itself.  Even  after  the  sale 
is  made,  it  is  not  final  until  a  report  is  made  to  the  court,  and  it  is  ap- 
proved and  confirmed." 

Reference  to  these  matters  has  been  made  for  the  purpose  of  illustrat* 
ing  the  proposition  that  judicial  sales,  whether  made  on  foreclosure  of 
mortgage  or  for  some  other  purpose,  are,  in  effect,  sales  made  by  the 
court  directing  the  sale;  and  it  is  difficult  to  avoid  the  conclusion  that 
the  rule  asserted  in  MuUer  v.  Davis,  and  other  cases  cited,  has  no  appli- 
cation in  any  case  in  which  a  sale  of  the  thing  is  necessary  before  any 
person  can  become  entitled  to  have  it  conveyed  to  him;  for  in  such  cases 
it  is  the  decree,  sale,  and  confirmation,  and  payment  of  the  purchase 
money,  which  give  the  right  to  the  conveyance,  and  all  these  for  efficacy 
must  depend  on  the  jurisdiction  of  the  court,  through  its  decree  and  pro- 
cess, to  act  directly  upon  the  thing. 

The  fact  that  a  person  has  executed  a  mortgage  does  not  authorize  any 
court  to  require  him  to  convey  the  mortgaged  property  to  the  mortgagee 
or  to  any  other  person;  nor  does  the  fact  that  a  mortgage  gives  power 
to  a  trustee  named  in  it  to  sell  the  mortgaged  property  on  failure  of 
mortgagor  to  pay  the  sum  so  secured,  authorize  him  to  convey  on  fail- 
ure of  mortgagor  to  make  such  payment;  but  in  either  case  there  must 
be  a  sale  made  under  the  mortgage  before  any  person  can  become  entitled 
to  a  conveyance. 

A  deed  is  but  evidence  of  a  right;  and  in  case  of  judicial  sales,  a  valid 
decree,  sale  by  an  authorized  pei*son,  and  confirmation  are  ordinarily 
essential  to  the  right  of  a  purchaser  to  a  conveyance. 

These  and  compliance  with  the  terms  of  sale  create  the  right  to  a  con- 
veyance; and  they  can  have  no  legal  existence  unless  the  court  directing 
and  confirming  the  sale  had  jurisdiction. 

The  right  of  a  purchaser  at  such  sales  rests  on  the  fact  that  a  sale  was 
made  in  pursuance  of  decrees  and  orders  made  by  a  court  in  the  exercise  of 
lawful  power  over  the  thing  sold,  and  not  upon  a  prior  right  to  the  thing, 
which  the  court  simply  enforces  by  compelling  the  adverse  party  to  make 
a  conveyance  which  he  ought  to  have  made  without  coercion;  and  there 
is  at  least  a  seeming  inconsistency  in  holding  that  a  court  has  power  to 
decree  a  sale  of  property,  cause  it  to  be  sold  by  its  own  officer  acting  under 
its  process,  and  to  confirm  the  sale,  but  that  to  perfect  the  title  of  the  pur- 
chaser it  is  necessary  to  compel  the  owner  to  make  a  conveyance. 

No  case  can  arise,  unless  under  exceptional  legislation,  in  which  a  court 
having  Jurisdiction  to  decree  the  sale  of  property,  and  that  to  make  under 
Vol.  LXXXVI.  Sup.— 38 
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its  own  process,  has  not  power  to  pass  whatever  title  the  defendant  has 
without  resort  to  any  aid  whatever  from  him. 

To  base  jurisdiction  to  decree  the  sale  of  land  and  to  sell  it,  although 
it  be  hot  situated  within  the  territory  over  which  the  court  has  jurisdic- 
tion, on  the  proposition  that  the  court  has  power,  in  a  different  but  proper 
case,  to  compel  a  person  before  it  to  make  a  conveyance  he  is  under  obli- 
gation to  make,  without  reference  to  any  action  of  the  court,  seems  to  us 
illogical;  for  the  powers  are  not  of  the  same  character,  nor  the  one  in  any 
respect  dependent  on  the  other. 

One  is  a  power  exercised  directly  on  the  person  over  whom  the  court 
has  jurisdiction;  while  the  other  operates,  if  at  all,  as  directly  on  the  thing 
not  within  its  jurisdiction;  for  if  the  decree  directing  the  sale  and  sale 
made  under  it  be  not  given  full  effect,  the  purchaser  can  have  no  right  to 
a  conveyance. 

Substance  and  not  form  ought  to  be  regarded. 

No  case  can  arise  in  which  a  court  will  have  power  to  appoint  a  receiver 
unless  thei-e  be  property  of  which  the  court  may  take  possession  through 
ita  receiver;  and  if  the  property  be  immovable,  or  movable,  but  so  con- 
nected with  immovable  as  are  cars  or  other  like  property  necessary  to  and 
used  in  operating  a  railway,  then  the  suit  in  which  a  receiver  to  take  pos- 
session of  them  may  be  appointed  is  necessarily  one  local  in  character; 
for  in  such  case  the  court  operates  directly  upon  the  thing. 

Such  a  proceeding  is  not  one  strictly  in  rem,  but  such  is  its  nature;  and 
under  general  rules  everywhere  recognized,  such  proceeding  can  be  had 
only  where  the  thing  to  be  taken  into  possession  is  within  the  territory 
within  which  the  court  has  power  to  act. 

The  line  between  actions  termed  local  and  transitory,  in  some  of  the 
decided  cases,  becomes  shadowy;  but  in  no  case  can  a  suit  the  purpose  of 
which  is  to  subject  certain  projjerty,  whether  real  or  personal,  to  pay- 
ment of  a  debt,  or  to  have  it  placed  in  possession  of  and  under  con- 
trol of  a  court  for  any  purpose  of  administration,  be  termed  other  than 
a  local  action. 

The  difference  between  local  and  transitory  actions  was  thus  stated  in  case 
of  Mostyn  v.  Fabrigaa,  1  Cowper,  161,  by  Lord  Mansfield:  "  There  is  a  for- 
mal and  substantial  distinction  as  to  locality  of  trials.  I  state  them  as  dif- 
ferent things;  the  substantial  distinction  is,  where  the  proceeding  is  in  rem, 
and  where  the  effect  of  the  judgment  can  not  be  had,  if  it  be  laid  in  the 
wrong  place.  That  is  the  case  of  all  ejectments  where  the  possession  is 
to  be  delivered  by  the  sheriff  of  the  county;  and  as  trials  in  England  are 
in  particular  counties,  the  officers  are  county  officers;  therefore  the  judg- 
ment could  not  have  effect  if  the  action  was  not  laid  in  the  proper  county." 

It  has  sometimes  been  stated  that  the  principles  thus  announced  fur- 
nished simply  a  technical  rule  in  reference  to  venue,  and  that  they  had 
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no  bearing  on  the  more  substantial  question  of  jurisdiction;  but  the  lan- 
guage of  the  great  judge  is  not  susceptible  of  such  a  construction. 

The  case  of  British  South  Africa  Ck>nipany  v.  Ck>mpantriade  Mocam- 
bique,  Appeal  Cases,  602,  decided  in  the  House  of  Lords  in  the  year  last 
past,  sets  all  such  questions  at  rest,  so  far  as  the  English  courts  are  con- 
cerned. The  opinion  in  the  case  may  be  read  with  profit  on  the  ques- 
tion of  extra-territorial  jurisdiction  of  the  courts  of  that  country,  and  it 
is  not  without  value  as  to  the  general  claim  for  equity  jurisdiction  al- 
ready considered. 

The  principles  stated  in  Mostyn  y.  Fabrigas  met  with  the  approval  of 
Chief  Justice  Marshall  in  Livingston  v.  Jefferson,  1  Brockenbrough,  209, 
and  in  deference  to  what  he  understood  to  be  the  difference  between 
such  actions  at  common  law,  he  felt  constrained  to  hold  that  an  action  of 
trespass  quare  clausum  f regit  was  a  local  action. 

In  Casey  v.  Adams,  102  United  States,  66,  there  was  a  fund  in  refer- 
ence to  which  it  became  necessary  to  settle  priorities  between  creditors, 
and  a  question  arose  whether  this  should  be  done  by  the  court  where  the 
fund  was,  or  by  a  court  sitting  in  the  parish  where  the  national  bank  to 
which  the  fund  belonged  was  situated.  ' 

The  act  of  Congress  permitted  suits  to  be  maintained  against  such  as- 
sociations in  the  county  or  parish  in  which  the  bank  was  located,  and  it 
was  contended  that  the  proceeding  could  be  maintained  only  in  that 
parish. 

In  disposing  of  the  question  the  court  said:  ''  The  distinction  between 
local  and  transitory  actions  is  as  old  as  actions  themselves,  and  no  one 
has  ever  supposed  that  laws  which  prescribe  generally  where  one  should 
be  sued  included  such  suits  as  were  local,  either  by  statute  or  the  com- 
mon law,  unless  it  was  expressly  so  declared.  Local  actions  are  in  the 
nature  of  suits  in  rem,  and  are  to  be  prosecuted  where  the  thing  on  which 
they  are  founded  is  situated.  *  *  *  The  proceeding  in  this  case 
was  local  in  its  nature.  It  related  to  property  in  the  parish  of  Lafourche, 
which  had  been  seized  and  sold  under  process  from  the  District  Court  of 
that  parish." 

Under  the  laws  of  this  State,  as  well  as  from  the  nature  of  the  pi*operty 
itself,  a  railroad,  which  includes  the  right  of  way,  rails,  and  all  other  ma- 
terial placed  thereon,  or  on  other  land  used  in  connection  therewith  for 
permanent  use,  as  well  as  all  necessary  structures,  such  as  station  bouses 
for  storage  of  freight  and  accommodation  of  passengers,  water  tanks,  and 
like  structures,  must  be  deemed  real  estate  or  immovable  property ;  but  the 
rolling  stock  and  other  movable  property  of  such  a  company  is  declared 
by  the  Constitution  to  be  personal  property.     Const.,  art.  10,  sec.  4. 

Under  the  settled  rules  of  law,  can  such  property  be  taken  possession 
of  by  a  court  having  jurisdiction  only  in  another  State,  if  the  property 
be  situated  in  this  ? 
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Looking  to  the  relation  of  rolling  stock  and  other  movable  property 
necessary  to  the  operation  of  a  railway,  and  to  the  public  use  of  the  en- 
tire property,  the  same  reasons  will  be  seen  to  apply  for  holding  such 
property  subject  to  seizure,  possession,  or  sale  only  by  a  court  having 
jurisdiction  within  the  territory  where  the  property  is  situated,  as  apply 
to  the  seizure,  possession,  or  sale  of  immovable  property,  even  if  it  could 
be  held  that  the  same  rule  in  this  respect  does  not  apply  to  movable  as 
well  as  immovable  property. 

Whether  the  lex  rei  sitae  or  the  lex  domicilii  be  applied  to  the  movable 
property  owned  and  used  by  the  Texas  &  Pacific  Railway  Company,  is 
unimportant;  for  under  neither  was  its  situs  in  the  State  of  Louisiana, 
unless  there  in  fact;  and  if  in  course  of  railway  traffic  some  of  the  mov- 
able property  belonging  to  it  was  in  fact  in  Louisiana  when  the  receiver 
was  appointed,  that  could  not  confer  on  the  court  making  the  appoint- 
ment jurisdiction  over  property  not  so  situated. 

The  same  result  would  necessarily  follow,  even  if  under  the  act  of 
Congress  or  some  law  of  the  State  of  Louisiana  the  railway  company  had 
acquired  and  then  possessed  in  the  State  of  Louisiana  property  movable 
or  immovable,  unless  it  be  the  law  that  ownerehip  and  possession  of  prop- 
erty in  one  State,  with  jurisdiction  over  the  person  of  the  owner,  is  suf- 
ficient to  confer  upon  a  court  only  having  jurisdiction  therein  power  to 
take  possession  and  control  of  other  property  situated  in  another  State. 

The  act  of  Congress,  as  before  seen,  in  effect,  declares  that  the  eastern 
terminus  of  the  Texas  &  Pacific  Railway  shall  be  at  Marshall  or  at  the 
eastern  line  of  this  State,  and  no  railway  east  of  that  line  constitutes  a 
part  of  that,  even  though  it  may  be  owned  and  operated  by  that  com- 
pany. If,  however,  the  Texas  &  Pacific  Railway,  as  a  continuous  line 
under  common  ownership,  extended  into  the  district  in  which  the  Circuit 
Court  making  the  appointment  had  jurisdiction,  we  do  not  see  that,  un- 
der the  acts  of  Congress  before  referred  to,  it  would  have  jurisdiction  to 
appoint  a  receiver,  and  through  him  or  otherwise  to  take  possession  of 
that  part  of  the  railway  situated  in  Texas,  even  if  the  decision  in  MuUer 
V.  Davis  be  correct  when  applied  to  the  facts  of  that  case;  for  that  decision 
recognizes  the  law  to  be  that  the  court  '*  could  not  send  its  process  into 
that  other  State,  nor  can  it  deliver  possession  of  land  in  another  jurisdic- 
tion." 

If  that  court  could  not  have  power  to  place  a  private  owner  in  posses- 
sion, it  certainly  could  not  take  possession  through  its  receiver  or  otherwise; 
for  the  incapacity,  in  the  one  case  as  in  the  other,  results  from  the  ab- 
sence of  jurisdiction  over  the  property. 

If  it  were  the  ownei*ship  of  property  which  gives  a  court  jurisdiction 
over  it,  then  it  would  exist  wherever  the  court  has  jurisdiction  over  the 
person  of  the  owner;  but  under  the  acts  of  Congress,  jurisdiction  over 
property  is  not  founded  on  ownership,  but  on  the  locality  of  property, 
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although  ownership  may  become  a  controlling  fact  in  settling  the  rights 
of  parties. 

This  being  true,  that  a  part  of  a  connected  and  entire  property  may  be 
within  the  jurisdiction  of  the  court  can  not  confer  upon  it  jurisdiction  to 
take  possession  or  otherwise  deal  directly  with  that  part  situated  in  a 
State  within  which  the  court  has  not  jurisdiction. 

This  is  illustrated  by  the  case  of  Railroad  Company  v.  Ward,  2  Black, 
485,  and  by  other  cases  before  referred  to. 

If  the  railway  corporation  could  have  been  compelled  to  convey  its 
property  here  situated  to  the  court's  receiver — ^a  power  which  the  presi- 
dent and  directors  of  the  company,  or  even  its  stockholders,  could  not 
exercise  under  the  laws  of  this  State — this  would  not  remove  the  difl3- 
culty  as  to  jurisdiction;  for  if  the  receiver  could  thus  be  clothed  with  title 
to  the  property,  the  disposition  of  it  would  rest  on  the  decrees  of  the 
court  appointing  him;  for  these  are  the  foundation  of  every  judicial  sale 
or  disposition  of  property'  through  a  court,  when  not  made  on  account  of 
an  existing  right  to  property  through  which  the  person  to  whom  it  ought 
to  be  conveyed  is  entitled  to  it,  without  reference  to  the  decrees  of  any 
court,  and  the  receiver's  possession  would  still  be  the  possession  of  the 
court. 

Let  the  matter  be  obscured  as  it  may,  in  such  cases  the  court  acts 
directly  on  the  property;  sells  it  if  it  be  sold,  conveys  it  if  it  be  conveyed, 
and  possesses  it  if  it  be  in  any  manner  placed  in  the  hands  of  its  receiver. 

In  Moeeby  v.  Burrow,  52  Texas,  396,  it  appears  that  a  resident  of  the 
State  of  Arkansas  brought  an  action  in  this  State  against  a  corporation  in 
Tennessee,  whose  property'  there  was  placed  in  the  hands  of  a  receiver  by 
a  chancery  court  of  that  State.  The  corporation  had  lands  here,  which 
were  attached  after  they  had  been  conveyed  to  the  receiver  under  the 
order  of  the  court  that  appointed  him,  by  the  officer  of  the  corporation 
to  whom  the  lands  had  been  conveyed  in  trust  for  it;  and  in  the  action 
here  the  receiver  asserted  right  to  the  land  against  the  attaching  creditor. 

The  Supreme  Court  of  this  State  refused  to  recognize  his  right,  or  the 
jurisdiction  of  the  court  that  appointed  him  to  afifect  in  the  manner  at- 
tempted lands  situated  in  this  State,  and  applied  the  rules  announced  in 
Booth  V.  Clark  and  in  other  cases  cited  in  the  opinion. 

In  Morris  v.  Hand,  70  Texas,  481,  it  appeared  that  Hand  made  a  con- 
tract with  Fox,  such  as  could  be  specifically  enforced,  to  convey  lands  in 
Texas;  and  they  both  being  residents  of  Montgomery  County,  in  the 
State  of  New  York,  Fox  obtained  a  decree  from  the  Supreme  Court  of 
that  county  directing  Hand  to  make  to  him  a  conveyance,  or  to  pay  a 
named  sum  of  money. 

Hand  did  not  comply  with  the  decree,  but  was  subsequently  adjudged 
insane,  and  Brown  was  appointed  committee  of  his  estate,  and  in  pursu- 
ance of  a  decree  directing  him  to  do  so.  Brown  conveyed  the  land  to  Fox. 
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In'a  controversy  here  between  the  heirs  of  Hand  and  a  person  holding 
under  the  conveyance  made  by  Brown,  it  was  held  to  be  "  settled  with- 
out conflict  of  authority,  that  courts  of  one  country  or  State  have  no  au- 
thority under  any  circumstances  to  divest  the  title  to  real  estate  situated 
in  a  foreign  State  or  country,  or  to  direct  the  sale  of  such  land  to  be 
made  by  any  one  occupying  a  fiduciary  capacity/* 

The  opinion,  however,  recognized  the  rule,  that  in  proper  cases  such 
relief  might  be  given  through  personal  pi*oeess  against  the  person  who 
had  obligated  himself  to  convey. 
/"""^^Decisions  doubtless  may  be  found  in  which  it  was  held  in  England,  at 
an  early  day,  that  chancery  courts  of  that  country  had  power  to  appoint 
receivers  and  take  possession  through  them  of  property  in  Ireland,  in 
the  colonies,  and  in  countries  having  nO  governmental  connection  with 
England;  but  as  said  in  Booth  v.  Clark,  *'  orders  have  been  given  in  the 
English  chancery  for  receivers  to  proceed  to  execute  their  functions  in 
another  jurisdiction,  but  we  are  not  awai-e  of  its  ever  having  been  per- 
mitted by  the  tribunals  of  the  last." 

^  It  would  be  useless  to  speculate  upon  the  theories  upon  which  the  Eng- 
lish courts  proceeded  in  asserting  such  a  jurisdiction;  but  so  far  as  we 
are  advised,  it  has  not  been  asserted  or  enforced  in  any  recent  case;  and 
except  as  permitted  by  acts  of  Parliament,  it  probably  would  not  be  asserted 
even  within  territory  part  of  the  British  Empire  outsider  of  England. 

As  early  as  1834  such  a  junsdiction  was  denied  by  an  Irish  chancery 
court,  which  refused  even  to  give  to  a  decree  rendered  by  a  chancery 
court  in  England  such  prima  facie  effect  as  to  permit  it  to  be  made  the 
basis  of  a  suit  affecting  property  situated  in  Ireland,  or  to  carry  out  its 
decree  appointing  a  receiver  to  manage  property  there. 

While  the  opinion  of  the  lord  chancellor,  in  the  House  of  Lords,  seemed 
to  assert  such  jurisdiction  in  an  English  chancery  court,  that  high  tribu- 
nal, on  appeal  from  the  decree  of  the  Irish  court,  remitted  the  entire  case 
to  that  court  for  decision,  and  directed  it  to  have  a  receiver  appointed. 
Noulditch  V.  Donegal,  8  Bligh,  801. 

If,  however,  under  the  laws  of  England  chancery  courts  may  exercise 
such  jurisdiction  over  property  situated  in  any  part  of  the  British  Em- 
pire, that  would  furnish  no  criterion  by  which  to  test  the  territorial  ju- 
risdiction of  a  Circuit  Court  of  the  United  States,  which  can  exist  only 
when  and  where  Congress  has  conferred  it.  A  Circuit  Court  of  the  United 
States  for  a  district  in  Louisiana,  unless  it  be  conferred  by  some  act  of 
Congress,  has  no  greater  power  over  property  here  than  would  have  any 
court  of  Louisiana  possessing  general  equity  jurisdiction;  and  that  Texas 
and  Louisiana  are  in  the  same  circuit  is  of  no  importance. 

It  is  true  that  some  of  the  Circuit  Courts  of  the  United  States  have  as- 
serted power  to  appoint  receivers  for  continuous  lines  of  railway  extend- 
ing through  two  or  more  States,  and  through  them  to  take  possession  of 
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such  parts  of  railways  as  were  without  the  State  in  which  the  courts  were 
given  jurisdiction;  and  some  reference  will  be  made  to  the  cases,  from 
which  it  will  be  seen  that  their  rulings  are  not  harmonious: 

In  Wilmer  v.  The  Atlanta  &  Richmond  Air  Line  Railway  Company,  2 
Woods,  417,  a  receiver  was  appointed  to  take  possession  of  a  railway  be- 
longing to  one  corporation  extending  into  or  through  three  States.  The 
appointment  was  made  by  a  Circuit  Court  sitting  in  Georgia,  and  its  rul- 
ing was  based  on  the  assumed  power  of  the  court  by  acting  upon  the 
owner  to  compel  submission  to  its  jurisdiction. 

The  only  case  cited  in  support  of  the  ruling,  other  than  such  as  assert 
the  power  of  courts  of  equity  already  considered,  was  the  case  of  Ellis  v. 
Railway  Company,  107  Massachusetts,  1,  which  was  a  case  in  which  it 
appears  that  the  Supreme  Court  of  Massachusetts  on  original  bill  ap- 
pointed receivers  of  a  road  situated  in  and  incorporated  by  the  laws  of 
that  and  other  States;  but  no  question  was  raised  or  considered  as  to  the 
power  of  the  court  to  do  so,  and  the  receivei-s  were  subsequently  removed 
and  the  railway  placed  in  the  hands  of  trustees  who  were  entitled  to  its 
possession  and  management  under  the  terms  of  the  mortgage  which  it 
was.  the  purpose  of  the  bill  to  foreclose. 

While  application  for  appointment  of  a  receiver  was  pending  in  case 
of  Wilmer  v.  Railway  Company,  a  court  of  the  State  of  Georgia  appointed 
a  receiver  over  so  much  of  the  road  as  was  in  that  State,  and  like  steps 
were  taken  by  Circuit  Courts  of  the  United  States  in  each  of  the  other 
States  through  or  into  which  the  railway  ran. 

Application  was  made  to  the  Circuit  Court  sitting  in  Georgia,  by  its 
receiver,  for  writ  of  assistance  to  put  him  in  possession  of  so  much  of  the 
road  as  was  in  possession  of  the  receiver  appointed  by  the  State  court, 
but  no  such  relief  seems  to  have  been  asked  as  to  other  parts  of  the  road 
which  were  in  the  possession  of  a  receiver  appointed  in  the  other  States. 
The  application  was  disposed  of  by  an  opinion  written  by  Circuit  Justice 
Bradley,  in  which  it  was  held,  that  the  State  court  was  entitled  to  posses- 
sion, because  its  possession  was  prior,  notwithstanding  action  looking  to 
the  appointment  of  a  receiver  was  first  commenced  in  the  Circuit  Court. 

No  question  was  raised  or  discussed  as  to  the  jurisdiction  of  the  Circuit 
Court  over  so  much  of  the  road  as  was  without  the  State  of  Georgia;  but 
from  the  opinion  it  is  difficult  to  resist  the  conclusion  that  the  eminent 
judge  did  at  least  entertain  serious  doubts  of  the  power  of  the  Circuit 
Court  to  appoint  a  receiver  over  so  much  of  the  road  as  was  not  in  that 
State. 

In  case  of  Wabash,  St.  Louis  <fe  Pacific  Railway  Company  v.  Centi^al 
Trust  Company,  a  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri  appointed  receivers  over  a  railway  which  ran  through 
the  States  of  Missouri,  Illinois,  and  Indiana,  and  into  the  States  of  Ohio, 
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Michigan,  and  Iowa,  who  under  its  orders  took  possession  of  the  entire 
road. 

The  bill  under  which  this  was  done  was  filed  by  the  railway  company, 
but  subsequently  ti*ustees  in  a  general  mortgage  filed  a  cross*bill  asking 
foreclosure. 

Bills  similar  to  that  filed  in  the  court  in  Missouri  seem  to  have  been 
filed  in  Circuit  Courts  in  Illinois,  and  perhaps  in  other  States,  for  the 
purpose  of  having,  as  seems  to  have  been  usual  at  the  time,  the  same  re* 
ceiver  appointed  in  each  jurisdiction,  and  this  was  done;  but  as  is  to  be 
inferred  from  a  case  hereafter  to  be  noticed,  this  was  not  done  for  the 
purpose  of  having  the  property  situated  in  Illinois  administered  by  the 
Circuit  Courts  sitting  in  that  State,  but  for  the  purpose  of  giving  eflFect 
to  the  appointment  made  by  the  Circuit  Court  in  Missouri. 

After  these  transactions  occurred,  bondholders  brought  suits  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  in  Illinois, 
to  foreclose  mortgages  held  to  secure  the  bonds  held  by  them,  in  which 
it  was  asked  that  the  receivers  appointed  by  the  Circuit  Court  for  Mis- 
souri should  be  removed  and  some  other  person  appointed. 

The  court  entertained  jurisdiction  over  so  much  of  the  property  as  wa» 
within  the  district,  removed  the  receivers  theretofore  appointed  by  the 
Circuit  Court  in  Missouri,  and  appointed  another;  but  refused  to  exer- 
cise jurisdiction  over  so  much  of  the  property  as  was  within  the  same 
State,  but  in  another  district. 

In  disposing  of  the  question  the  court  said, ''  that  courts  of  equity  can 
not  acquire  extra-territorial  jurisdiction  over  property  by  appointing  re- 
ceivers," cited  Booth  v.  Clark  as  authority,  and  held  that  the  decision 
in  MuUer  v.  Davis  did  not  justify  the  procedure  of  th^  Circuit  Court  for 
Missouri.     Atkins  v.  Railway,  29  Fed.  Rep.,  162. 

The  court  in  Missouri  in  effect  rescinded  so  much  of  its  order  as  ap- 
plied to  the  property  over  which  the  court  in  Illinois  took  jurisdiction, 
and  gave  possession  to  the  receiver  appointed  by  the  latter;  but  insisted 
that  the  decision  in  Muller  v.  Davis  was  conclusive  of  the  propriety  and 
legality  of  its  former  action.  Central  Trust  Co.  v.  Railway,  29  Fed. 
Rep.,  618. 

In  Beers  v.  Railway  Company,  26  American  and  English  Railway 
Cases,  441,  substantially  the  same  facts  were  involved,  and  the  same  re- 
sult was  reached. 

In  the  case  of  Blackburn  v.  Railway  Company,  2  Flippen  C.  C,  525, 
it  appears  that  the  Legislatures  of  Alabama,  Mississippi,  and  Tennessee 
each  incorporated  railway  companies  bearing  tlie  same  name,  the  act  of 
incorporation  in  States  last  named  being  identical;  but  it  does  not  clearly 
appear  from  the  opinion  whether  all  the  acts  authorized  consolidation  of 
the  three  corporations.     The  railways  were  constructed,  and  the  oompa- 
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nies  consolidated  so  far  as  they  were  authorized,  after  which  bonds  were 
issued,  secured  by  mortgage  on  the  railway. 

Suit  was  brought  on  some  of  the  bonds,  in  which  foreclosure  was  asked^ 
in  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Ten- 
nessee, and  that  court  appointed  a  receiver  over  the  railway  situated  in 
the  three  States,  but  he  failed  to  get  possession  of  that  part  in  the  State 
of  Alabama,  which  was  placed  in  the  hands  of  a  receiver  by  a  court  of 
that  State,  and  subsequently  sold  in  foreclosure  of  mortgage.  The  court 
held  that  it  had  jurisdiction  to  appoint  the  receiver,  to  foreclose  the 
mortgage  on  the  railway  in  the  three  States,  and  to  sell  it. 

The  case  of  Muller  v.  Davis  was  again  relied  on  in  support  of  the  juris* 
diction  claimed,  and  the  same  course  of  reasoning  followed  in  that  case 
was  adopted. 

If  the  court  in  Alabama,  under  whose  decrees  a  ireceiver  was  appointed 
and  the  property  sold,  had  jurisdiction  of  the  proper  persons  to  make  a 
decree  which  would  bind  the  property,  what  would  be  the  relative  rights 
of  a  purchaser  under  the  decree  made  by  that  court  and  a  pui*chascr  un- 
der decree  rendered  by  the  Circuit  Court  in  Tennessee,  if  their  righta 
were  not  affected  by  priority  of  mortgage  ? 

The  Mercantile  Trust  Company  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio,  against  the  Kanawha  & 
Ohio  Railway  Company,  a  corporation  existing  under  the  laws  of  Ohio 
and  West  Virginia,  a  part  of  whose  road  was  in  each  State,  for  the  pur- 
pose of  foreclosing  a  mortgage,  and  a  receiver  was  appointed. 

Subsequently  a  bill  was  filed  in  the  Circuit  Court  of  the  United  States 
for  West  Virginia,  which  consisted  of  a  copy  of  the  bill  filed  in  the  court 
in  Ohio,  with  prayer  that  the  court  take  ancillary  jurisdiction,  and  ask- 
ing that  the  court  confirm  the  order  of  the  court  in  Ohio  appointing  & 
receiver  of  the  entire  property,  and  make  such  orders  as  might  be  neces- 
sary to  give  him  possession  and  control  of  it. 

The  purpose  of  the  proceeding  in  West  Virginia  is  thus  stated  by  Mr. 
Justice  Harlan:  "The  purpose  of  the  parties  by  whom  or  at  whose  in- 
stance the  suit  here  was  instituted,  was  to  have  the  entire  mortgaged 
property  administered  under  the  orders  of  the  court  in  Ohio,  in  which 
the  suit  for  foreclosure  was  brought;  and  that  nothing  was  desired  nor 
expected  from  this  court  except  an  order  appointing  or  confirming  the 
appointment  of  Kelley  as  receiver,  and  such  other  orders  as  may  be 
necessary  to  vest  in  him  the  possession  and  control  of  such  of  the  mort- 
gaged property  as  was  in  this  district." 

The  case  of  Muller  v.  Davis  was  relied  upon  again  as  authority  for  the 
action  of  the  court  in  Ohio,  but  it  was  held  not  to  be  applicable. 

The  learned  judge  there  declares,  if  the  plaintiff  '•  desires  the  active  in- 
tervention  of  thiis  court  in  respect  to  the  mortgaged  property  in  West 
Virginia,  such  intervention  should  only  occur  in  a  separate,  independent 
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suit,  of  which  it  may  take  cognizance,  and  in  which,  if  proper  or  neces- 
sary to  do  so,  this  court  may  lay  its  liands  upon  the  property  within  this 
district,  and  if  need  be  administer  it  by  a  receiver  directly  amenable  to 
its  authority,  for  the  benefit  of  all  parties  interested,  of  whatever  State 
they  may  be  citizens.  The  request  that  this  court  will  simply  confirm 
the  appointment  of  a  receiver  made  in  another  circuit,  and  by  its  order 
invest  that  receiver  with  the  possession  and  control  of  the  mortgaged 
premises  within  this  district — no  other  relief  being  contemplated — ^is, 
in  effect,  a  request  that  this  court  will  compel  all  who  have  claims  and 
rights  in  respect  to  the  mortgaged  property  situated  in  West  Virginia  to 
seek  relief  in  the  original  suit  for  foreclosure  pending  in  another  State; 
and  this  notwithstanding  such  parties  may  have  the  right,  under  existing 
legislation,  to  invoke  the  jurisdiction  of  this  court,  or  of  some  court  of 
general  jurisdiction  established  by  this  State.  It  might  be  well  if  Con- 
gress would  so  enlarge  or  regulate  the  jurisdiction  of  tlie  courts  of  the 
United  States  as  to  enable  a  Circuit  Court  in  which  is  brought  an  original 
suit  for  the  foreclosure  of  a  mortgage  resting  upon  an  interstate  railroad 
to  take  actual  possession,  by  its  officers,  of  the  entire  line,  and  of  all  the 
mortgaged  property,  wherever  situated,  and  administer  it  for  the  benefit 
of  all  concerned,  preserving  in  that  mode  the  unity  of  the  railroad,  and 
the  just  rights  of  mortgagors,  mortgagees,  creditors,  as  well  as  those  of 
the  general  public  interested  in  commerce  among  the  States.  But  there 
has  been  no  such  legislation,  and  we  do  not  see  our  way  clear  to  effect 
Any  such  result  by  judicial  orders  merely." 

The  case  of  The  State  v.  Railway  Company,  18  Maryland,  193,  is  fre- 
quently referred  to  as  authority  for  the  proposition,  that  a  court  may 
•exercise  extra-territorial  jurisdiction  and  appoint  a  receiver,  and  through 
him  take  possession  of  a  continuous  line  of  railway  running  into  another 
State;  but  we  do  not  understand  the  court  to  have  made  such  a  ruling. 
Counsel  for  both  parties  conceded  the  nonexistence  of  such  jurisdiction, 
and  the  opinion  of  the  coui't,  in  which  it  is  said,  that  '*  the  consideration 
that  tlie  authority  of  this  court  can  not  extend  beyond  the  territorial 
limits  of  the  State  in  the  exercise  of  its  remedial  power,  does  not  deter  it 
from  acting  in  a  case  within  its  acknowledged  jurisdiction,  to  the  verge 
of  those  limits,"  evidences  the  fact  that  the  court  was  of  the  same  opinion. 

The  purpose  of  that  suit  was  to  compel  the  railway  company  to  apply 
its  receipts  not  necessary  for  its  operation,  in  accordance  with  contract, 
to  payment  of  debt  to  the  State,  and  by  injunction  to  prevent  the  mis- 
application of  funds  thus  arising. 

Admission  of  necessity  for  resort  to  a  jurisdiction  now  frequently  in- 
aptly termed  "ancillary,"  is  simply  a  concession  that  the  tinbunal  which 
is  in  such  cases  termed  that  of  primary  jurisdiction  is  destitute  of  power 
over  property  situated  in  another  State;  for  if  this  be  not  true,  neither 
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excuse  nor  necessity  can  exist  for  action  by  another  court  having  juris- 
diction in  the  State  where  the  property  is. 

A  court  clothed  with  full  .power  to  administer  property  needs  no  aid 
from  another;  and  if  in  the  exercise  of  lawful  power  it  has  taken  posses- 
sion of  property  through  its  receiver,  interference  with  that  by  another 
•court  would  be  wrongful. 

One  court  can  not  acquire  power  over  property  not  within  its  territo- 
rial jurisdiction  through  the  action  of  another  court  having  jurisdiction 
where  the  property  is;  for  the  jurisdiction  of  every  court  must  depend 
on  the  law,  and  can  not  rest  on  the  friendly  action  of  another  court, 
which  is  sometimes  termed  "comity." 

The  statute  now  in  force  in  this  State  declares,  *'  If  the  property  sought 
to  be  placed  in  the  hands  of  a  receiver  is  situated  within  the  limits  of  this 
State,  no  other  court  than  one  within  the  limits  of  this  State  shall  have 
power  to  appoint  any  receiver  of  said  property.'*  Sayles*  Civ.  Stats., 
4irt,  1740b. 

This  asserts  a  rule  of  comity  which  the  courts  of  this  State  since  its 
passage  must  observe;  but  it  also  asserts  a  jurisdictional  rule,  which,  from 
the  nature  of  suits  in  which  such  appointments  may  be  made,  is  applica- 
ble everywhere,  in  the  absence  of  such  a  statute. 

What  power  Congress  might  confer  on  a  Circuit  Court  for  a  district  in 
one  State  over  property  situated  in  another  State  is  not  the  question  in- 
volved in  this  ease.  That  question  is,  what  jurisdiction  has  it  conferred 
on  such  courts  ? 

The  acts  of  Congress,  on  which  solely  depend  the  jurisdiction  of  Cir- 
cuit Courts,  clearly  manifesting  intention,  even  in  actions  transitory  in 
their  nature,  to  have  the  rights  of  litigants  determined,  as  far  as  may  be 
practicable,  in  courts  of  the  locality  in  which  they  live,  and  to  confer 
jurisdiction  over  actions  or  suits  local  in  nature  only  on  courts  having  juris- 
diction in  the  territory  in  which  the  thing  in  litigation  Is  situated,  we  are 
forced  to  the  conclusion  that  the  Circuit  Court  in  Louisiana  had  not  juris- 
diction over  property  in  Texas,  such  as  confeiTcd  upon  it  power  to  take 
possession  of  and  administer  it  through  a  receiver  or  otherwise. 

The  second  question  certified  is:  "If  no  such  power  existed,  would 
the  negligent  act  of  a  receiver  tlius  appointed,  resulting  in  death  while 
operating  the  road,  in  Parker  County,  Texas,  make  the  company  liable  ?" 

If  the  Texas  <fe  Pacific  Railway  Company  permitted  a  person  appointed 
receiver  by  a  court  having  no  jurisdiction  over  its  property  in  this  State, 
to  take  possession  of  that  property  and  to  operate  it,  then  such  pei*son 
must  be  deemed  to  have  been  simply  its  agent,  and  is  liable  for  injuries 
xesulting  while  the  railway  was  managed  by  him,  in  all  cases  in  which  it 
irould  be  liable  had  he  been  made  its  agent  in  the  ordinary  manner. 

The  third  question  is,  **  Would  the  company  be  liable  for  such  negli- 
;gent  act,  if  the  receiver  was  appointed  and  discharged,  and  the  property 
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restored  to  it  by  consent  and  collusion,  as  alleged  by  appellees,  whether 
the  court  making  the  appointment  had  or  had  not  the  requisite  jurisdio- 
Lccot  ^^^^  ^  ^^^  ^^  *^®  court  had  jurisdiction,  could  that  issue  be  made  avail- 
able in  this  suit?" 

Appellees  alleged,  that  the  suit  in  the  Circuit  Court  of  the  United 
States  by  which  the  receiver  was  appointed  was  collusively  brought,  and 
that  the  receiver  was  appointed  by  consent  of  all  parties  to  it;  and  that 
while  ostensibly  acting  as  receiver  the  persom  so  appointed  was  really  but 
the  agent  of  the  railway  company  during  the  time  he  managed  its  prop- 
erty. 

They  further  alleged,  that  before  the  discharge  of  Brown  as  receiver,, 
the  railway  company  bound  itself  by  writing  to  assume  and  pay  all  lia- 
bilities incurred  by  him  during  the  time  he  managed  the  company's  prop- 
erty as  receiver;  and  they  further  alleged,  that  during  the  time  he  operated 
the  railway  he  made  permanent  improvements  on  the  road  to  the  value 
of  $2,000,000,  which  were  paid  for  out  of  current  earnings,  and  that 
when  restored  to  the  company  the  enhanced  value  of  the  road  resulting 
from  improvements  so  made  was  $2,000,000. 

If  a  court  appointing  a  receiver  has  jurisdiction  over  the  property  to- 
which  the  receivership  relates,  its  orders  and  decrees  will  be  binding  on 
parties  to  the  suit,  and  must  be  given  effect  so  far  as  they  affect  the  prop- 
erty;  but  it  does  not  follow  from  this  that  the  true  relation  of  the  person 
appointed  to  the  railway  company  when  property  is  placed  in  his  pos- 
session may  not  be  inquired  into  whenever  that  becomes  necessary  m 
litigation  between  the  company  and  persons  not  pai*ties  to  the  suit  in 
which  the  appointment  is  made. 

If  the  court  has  jurisdiction,  every  reasonable  presumption  ought  to  be 
indulged  that  the  relation  of  the  receiver  to  the  property  and  its  owner 
is  what  that  relation  ordinarily  is;  for  it  ought  not  to  be  presumed,  or 
even  found  to  be  true  in  the  absence  of  cogent  evidence,,  that  a  court  has 
made  itself  the  mere  tool  of  apparently  adverse  litigants,  or  that  it  enter- 
tained a  collusive  suit. 

A  suit  is  said  to  be  collusive  when  brought  by  seemingly  adverse  par- 
ties under  secret  agreement  and  co-operation,  with  view  to  have  some 
legal  question  decided  which  is  not  involved  in  a  real  controversy  between 
them;  or  when  so  brought  with  intent  to  defraud  other  persons,  there 
being  no  real  controveray  between  the  parties  nor  purpose  to  secure  some 
relief  which,  as  between  themselves,  would  not  be  conceded  without  suit 

The  power  of  a  court  to  appoint  a  receiver  is  based  on  the  fact  of  real 
litigation  between  the  parties,  in  which  it  becomes  necessary  in  the 
opinion  of  the  court  to  take  possession  of  property  to  which  the  contro- 
versy in  some  manner  relates,  in  order  to  preserve  it,  or  if  necessary  to 
administer  it  for  the  benefit  of  all  persons  interested;  he  "is  appointed 
ui)on  a  principle  of  justice  for  the  benefit  of  all  concerned.     Every  kind. 
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of  pi*operty  of  such  nature  that,  if  legal,  it  might  be  taken  in  execution, 
may,  if  equitable,  be  put  into  his  possession.  Hence  the  appointment 
has  been  said  to  be  an  equitable  execution.  He  is  virtually  a  representa- 
tive of  the  court  and  of  all  the  parties  in  interest  in  litigation  when  he  is 
appointed.  He  is  required  to  take  possesjion  of  property  as  directed,  be- 
cause it  is  deemed  more  for  the  interest  of  justice  that  he  should  do  so  than 
that  the  property  should  be  in  the  possession  of  either  of  the  parties  in 
the  litigation.  He  is  not  appointed  for  the  benefit  of  either  of  the  par- 
ties, but  of  all  concerned.  Money  or  property  in  his  hands  is  in  custodia 
legis."     Davis  v.  Gray,  16  Wall.,  217. 

If  parties  having  no  real  controversy,  and  desiring  no  lawful  relief 
which  makes  resort  to  a  court  necessary,  institute  a  suit  and  have  a  re- 
ceiver appointed  to  take  possession  of  property  for  the  purpose  of  de- 
frauding other  persons  or  to  embarrass  them  in  assertion  of  right  against 
one  of  the  parties  and  its  property,  no  principle  of  justice  sanctions  the 
interposition  of  a  court  or  the  appointment  of  a  receiver;  and  it  would 
foe  a  perversion  of  justice  to  hold  otherwise  than  that  a  receiver  appointed 
under  such  circumstances  is  the  agent  of  the  person  or  corporation  whose 
property  may  thus  collusively  be  placed  in  his  possession. 

The  theory  on  which  a  receiver  is  held  to  be  an  officer  of  the  court  ap- 
pointing him,  and  not  the  agent  of  the  owner,  whose  property  is  placed 
in  his  possession,  is  that  the  property  to  be  controlled  is  taken  from  the 
custody  and  management  of  its  owner  and  made  subject  to  the  control  of 
the  court  without  his  consent;  but  when  the  defendant  owner  asks  the 
court  to  do  this,  he,  in  effect,  asks  the  court  to  make  an  appointment  for 
him,  and  it  is  but  just  that  a  receiver  so  appointed  should  be  held  to  be 
his  agent. 

That  a  plaintiff  collusively  acts  with  a  defendant  for  such  a  purpose 
only  aggravates  the  case;  for  this  enables  the  owner  to  impose  upon  the 
court,  and  such  a  plaintiff  has  no  ground  for  complaint  if  the  receiver  be 
held  the  agent  of  the  owner  in  reference  to  every  act  out  of  which,  in  the 
management  of  the  property,  obligations  to  other  persons  may  arise.  The 
statute  of  this  State  which  declares,  that  **  No  receiver  shall  ever  be  ap- 
pointed of  any  joint  stock,  incorporated  company,  or  of  any  copartner- 
ship or  private  person  on  the  petition  of  such  joint  stock,  incorporated 
company,  partnership,  or  person,"  is  but  a  legislative  declai*ation  of  the 
rule  recognized  by  courts  of  equity.  Robinson  v.  Hadley,  11  Bevan,  614; 
Liddle's  Executor  v.  Starr,  19  N.  J.  Eq.,  168;  MaiT  v.  Littlewood,  2 
M.  <fe  C,  458. 

Corporations  ought  not  to  be  heard  to  say  that  they  are  either  indisposed 
or  incompetent  to  manage  their  own  affairs,  and  that  therefore  some  court 
should  take  charge  of  them  through  a  receiver. 

If  the  officers  of  a  corporation  misconduct  its  business,  stockholders 
usually  have  power  to  remove  them;  and  in  cases  in  which  they  have  not 
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the  ability  to  protect  themaelves,  courts  of  equity  have  power  to  control 
the  acts  of  such  officers,  or  even  to  remove  them,  but  such  misconduct 
does  not  authorize  courts  to  appoint  receivers,  and  through  them  to  as- 
sume the  management  of  a  business  or  property. 

The  opinion  in  Metz  v.  Railway  Company,  58  New  York,  61,  states  the 
only  ground  on  which  it  can  be  held  that  receivers  are  not  agents  of  the 
persons  or  corporations  whose  property  is  placed  in  their  possession  by  a 
court  of  competent  jurisdiction;  but  it  recc^izes  the  fact  that  the  rule 
applies  only  when  the  appointment  is  not  made  or  brought  about  at  the 
desire  of  the  owner,  and  assumes  that  the  rule  applies  only  when  the  ap- 
pointment is  made  against  such  person's  will. 

We  do  not  wish,  however,  to  be  understood  to  hold  that  there  must  be 
active  opposition  or  even  open  dissent  on  the  part  of  the  owner  to  the 
appointment  of  a  receiver,  in  order  to  make  operative  the  general  rule; 
for  if  the  application  be  Justified  by  existing  facts,  good  faith  would  not 
require  opposition;  but  we  do  wish  to  be  understood  to  hold,  when  a  re- 
ceiver is  appointed  by  agreement  between  the  parties  to  a  suit,  in  order 
to  accomplish  a  purpose  not  lawful  in  itself,  that  the  receiver  must  be 
considered  the  agent  of  the  owner  of  the  property. 

In  a  case  in  which  by  consent  of  parties  a  receiver  was  appointed,  with 
power  to  receive  and  sue  for  all  sums  due  the  litigants,  and  the  same  to 
hold  subject  to  the  order  of  the  court,  it  was  held  that  the  person  so  ap- 
pointed could  not  be  considered  an  officer  of  the  court,  and  that  he  must 
be  considered  an  agent  of  the  parties,  because  the  appointment  was  in 
effect  the  act  of  the  parties     Keller  v.  Williams,  3  Rob  ,  321. 

The  Texas  &  Ricific  Company,  including  its  main  and  lateral  roads, 
perhaps  had  more  than  one  thousand  miles  of  railway  in  Texas,  the  main 
line  extending  from  its  eastern  to  its  western  boundary;  and  it  may  be 
that  it  had,  as  is  not  unusual,  a  floating  indebtedness,  and  would  in  cur- 
rent business  incur  obligations  along  its  entire  line,  whether  operated  by 
the  company  or  a  receiver,  in  payment  of  which  current  earnings  ought 
to  have  been  applied. 

Under  such  circumstances,  if  the  real  purposes  of  the  receivership  were 
not  the  lawful  purposes  shown  by  the  pleadings  in  the  Cii*cuit  Court,  but 
were  to  place  the  property  of  the  company  in  the  hands  of  a  receiver, 
subject  to  the  control  of  a  court  sitting  in  another  State,  in  order  that  the 
railway  company  might  not  be  subject  to  suits  in  the  ordinary  course  of 
judicial  proceedings;  that  its  creditors  here  should  be  thus  embarrassed 
in  enforcement  of  their  rights,  by  having  to  resort  to  a  court  so  far  from 
the  place  where  their  causes  of  action  arose;  all  for  the  purpose  of  enabling 
the  parties  to  that  suit,  by  agreement  between  them,  to  apply  the  earn- 
ings of  the  road  to  the  betterment  of  the  property  belonging  to  the  one, 
and  to  which  the  other  looked  as  a  security  for  debt,  then  the  receiver- 
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ship  ought  to  be  deemed  to  have  been  collusive,  and  the  receiver  be  held' 
to  have  been  simply  the  agent  of  the  railway  company. 

Under  such  facts — which  we  do  not  assume  to  be  true,  but  refer  to  for 
illustration — made  known  to  the  court,  the  receiver  would  not  have  been 
appointed,  and  th^  railway  company  ought  not  to  be  permitted  to  escape 
liability  on  the  ground  that  through- false  and  fraudulent  pretenses,  made 
by  another,  acting  under  a  collusive  agreement  with  it,  the  court  had 
been  induced  to  make  an  appointment  that  would  not  have  been  made 
had  the  real  purpose  been  disclosed. 

In  Sage  v.  Railway  Company,  17  Federal  Reporter,  362,  a  distinguished 
circuit  Judge  of  the  United  States,  on  discovering  the  existence  of  sucIl 
a  state  of  facts  as  referred  to,  at  once  took  steps  to  close  a  receivership; 
and  in  disposing  of  the  questions  presented,  with  such  forceful  language 
vindicated  the  abused  jurisdiction  of  the  court,  and  gave  the  rules  appli- 
cable in  such  cases,  as  to  challenge  the  admiration  of  every  person  having 
due  regard  for  the  pure  administration  of  the  law. 

If  the  appointment  of  the  receiver  was  obtained  through  collusion  of 
the  parties  to  the  suit  in  which  the  appointment  was  made,  it  is  unimport- 
ant whether  the  court  would  have  had  jurisdiction  in  a  proper  case  to 
make  the  appointment;  for  in  such  case  the  company  would  be  as  fully 
responsible  for  negligence  in  the  operation  of  its  road  through  which  in- 
jury resulted  to  a  third  person,  as  would  it  be  if  its  road  had  been 
operated  under  the  management  of  a  superintendent  appointed  by  its 
directory,  and  the  facts  which  show  such  liability  may  be  found  in  this 
cause. 

The  fifth  question  certified  is:  ^'  In  what,  if  any,  state  of  the  case  as 
above  set  forth  would  appellees  be  precluded  from  disputing  the  validity 
of  the  appointment  of  the  receiver,  the  deceased  fireman  having  contracted 
with  him  in  that  capacity?'* 

In  view  of  the  entire  case  stated,  it  is  not  perceived  that  the  fact  that 
the  person  acting  as  receiver  made  the  employment  in  that  character 
could  afifect  the  right  of  appellees  to  show  what  his  true  relation  to  the 
company  was. 

If  while  he  was  in  fact  and  in  law  the  agent  of  the  company,  it  per- 
mitted him  to  assume  to  act  as  receiver,  and  to  control  its  property  and 
employ  persons  to  operate  it,  this  would  present  simply  the  ordinary  case 
of  an  agent  contracting  in  relation  to  the  principal's  business  entrusted 
to  him,  without  disclosing  who  his  principal  is. 

It  was  held  in  Railway  Company  v.  Culberson,  72  Texas,  375,  that 
one  railway  company  operating  the  road  of  another  under  an  authorized 
lease  was  the  agent  of  the  latter  in  so  far  as  its  duties  to  the  public  were 
concerned,  but  that  as  to  the  employes  of  the  former  no  such  agency  and 
resulting  liability  existed.  The  decision  in  that  case  can  have  no  applica- 
tion to  the  question  certified. 
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The  sixth  question  certified  is:  "In  any  state  of  case  as  above  set 
forth,  would  the  statute  of  limitations  preclude  a  recovery  ?" 

It  has  been  held  by  the  Supreme  Court  of  the  United  States  and  by 
this  court,  that  after  the  discharge  of  a  receiver  against  whom  suit  has 
been  brought,  if  there  be  facts  to  fix  liability  on  a  railway  company's 
property  for  acts  occurring  during  the  receivership,  it  is  proper  to  make 
the  company  a  party  and  continue  the  litigation.  Railway  v.  Cox,  145 
U.  S.,  693;  Railway  v.  Anderson,  149  U.  S.,  237;  Brown,  Receiver,  v. 
Gray,  76  Texas,  444;  Boggs  v.  Brown,  Receiver,  82  Texas,  41;  Railway 
V.  Comstock,  83  Texas,  537. 

In  Railway  Company  v.  Comstock  it  was  held,  that  the  action  did  not 
abate  on  the  discharge  of  the  receiver,  and  that  the  company  having  been 
made  the  defendant,  the  action  should  be  treated  as  continuous  from  time 
it  was  instituted  against  the  receiver;  from  which  it  followed  that  limita- 
tion could  not  be  invoked  unless  the  action  was  barred  when  brought 
against  the  receiver. 

This  action,  however,  could  not  have  been  maintained  against  the  re* 
ceiver,  nor  against  the  railway  company  after  his  discharge,  if  his  relation 
to  the  company  was  really  only  that  which  a  receiver  ordinarily  sustains 
to  the  person  whose  property  is  placed  in  his  possession  and  management 
Turner  v.  Cross  and  Eddy,  Receivers,  83  Texas,  218. 

If  the  action  had  been  brought  against  Brown  as  agent  of  the  railway 
company,  it  could  not  have  been  sustained,  for  the  action,  so  treating 
him,  ought  to  have  been  brought  against  his  principal. 

The  case  now  stands  as  though  no  suit  had  been  brought  until  the  rail- 
way company  was  made  the  defendant,  and  from  that  standpoint  the 
question  of  limitation  must  be  considered. 

The  question  of  limitation  is  presented  under  the  facts  assumed  as  the 
basis  for  the  preceding  questions  certified;  and  looking  to  them,  it  is  evi- 
dent that  such  facts  operated  to  conceal  the  fact  that  cause  of  action 
existed  against  the  company,  and  it  could  not  well  be  held  that  such  oon- 
i^ealment  was  not  fraudulent. 

The  rule  in  this  State  is,  that  the  fraudulent  concealment  of  a  plaintiff's 
€ause  of  action  takes  the  case  out  of  the  bar  of  statutes  of  limitation. 
Munson  v.  Hallowell,  26  Texas,  475;  Ripley  v.  Withee,  27  Texas,  17; 
Ransome  v.  Bearden,  50  Texas,  127;  Calhoun  v.  Burton,  64  Texas,  515; 
Anding  v.  Perkins,  29  Texas,  348;  Connoly  v.  Hammond,  58  Texas,  17; 
Brown  v.  Brown,  61  Texas,  45. 

The  limitation  on  this  rule  is,  that  a  plaintiff  can  not  excuse  his  delay 
in  instituting  suit  on  the  ground  of  fraudulent  concealment  of  his  cause 
of  action,  if  his  failure  to  discover  it  is  attributable  to  his  own  neglect; 
and  whether  such  neglect  existed  in  a  given  case  must  be  determined 
from  the  facts  of  that  case. 
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The  fourth  and  seventh  questions  certified  are:  *'If  a  collusive  and 
fraudulent  receivership  was  shown,  or  rather,  if  that  was  the  proper  de- 
duction from  the  undisputed  evidence,  was  the  court  required  to  submit 
the  issue  to  the  jury  before  a  judgment  could  be  entered  on  a  general  ver- 
dict finding  negligence  ? " 

^'  If  appellant  could  be  held  liable  for  the  death  loss  in  question  on  the 
ground  of  a  collusive  and  void  receivership  as  alleged,  upon  a  verdict 
finding  that  issue  in  favor  of  appellees,  should  the  judgment  be  reversed 
for  fundamental  error,  when  the  pleading  and  proof  raised  the  issue,  and 
no  error  is  assigned  for  failure  to  submit  it  to  the  jury  ?'* 

These  may  be  considered  together.  It  has  been  held,  in  a  long  line  of 
decisions,  that  a  charge  correct  so  far  as  it  applies  to  the  facts,  but  omit- 
ting to  state  the  law  applicable  to  an  issue  raised  by  them,  furnishes  no 
ground  for  revei*sal,  unless  proper  instruction  relating  to  the  matter  omit- 
ted be  asked  and  refused.  Robinson  v.  Vamel,  16  Texas,  387;  O'Con- 
nell  V.  The  State,  18  Texas,  363;  Peeler  v.  Guilkey,  27  Texas,  358;  Ford 
V.  McBryde,  45  Texas,  501;  Davis  v.  Roosvelt,  53  Texas,  316;  Beazley 
V.  Denson,  40  Texas,  434;  Cockrill  v.  Cox,  65  Texas,  675;  Railway  v. 
Arispe,  81  Texas,  519. 

Whatever  exceptions  there  may  be  to  this  rule,  none  of  them  embrace 
a  case  in  which  the  undisputed  evidence  establishes  the  fact  to  which  the 
omission  relates. 

The  eighth  question  certified  is:  ^'As  deceased  was  killed  since  the 
act  of  Congress  of  March  3,  1887,  relating  to  Federal  receiverships,  what 
effect,  if  any,  did  it  have  on  the  issues  involved  ?" 

As  this  is  now  an  action  against  the  railway  company,  that  act  has  no 
bearing  on  any  issues  raised  by  the  pleadings;  but  were  it  an  action  that 
could  have  been  maintained  against  the  receiver,  or  were  it  against  him, 
all  the  issues  made  in  the  pleadings  on  which  that  act  could  have  any 
bearing  were  settled  by  the  Sureme  Court  of  the  United  States  in  the  case 
of  Railway  Company  v.  Johnson,  14  Supreme  Court  Reporter,  250,  and 
in  other  cases. 

Delivered  April  30,  1894. 
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The  International  Building  and  Loan  Associaiioh 
V.  WiLLL^M  S,  Hardt. 

No.121, 

1.  Trustee  Scdes. 

The  Act  of  March  21, 1889  (chapter. 118,  Laws  of  Twenty-first  Lef^la- 
ture),  applies  in  terms  *^  to  all  sales  of  real  estate  which  may  hereafter 
be  made  in  this  State  under  powers  conferred  by  any  deed  of  trust  or 
other  contract  lien,^^  and  there  can  be  no  reasonable  doubt  of  the  in- 
tent of  the  Legislature  to  make  it  apply  to  sales  made  before  its  pass- 
age, as  well  as  to  those  afterwards  made.  The  act  required  such  sales 
to  be  made  in  manner  prescribed  for  sheriff  sales 611 

2.  Obligation  of  Oontract— Betroactive  Law. 

A  contract  securing  to  a  creditor  a  right  to  a  specific  remedy  whereby 
he  may  enforce  a  pecuniary  obligation  without  resort  to  the  courts  of 
the  country,  is  not  subject  to  such  modifications  and  changes  as  may 

lawfully  be  made  in  the  ordinary  remedies  prescribed  by  law 612 

8.  Contract  Remedies. 

That  persons  may  contract  for  a  remedy  lawful  in  itself,  but  not  given 
by  law  for  the  enforcement  of  a  right,  will  not  be  questioned.  But  if 
a  party  desires  to  resort  to  a  remedy  existing  only  by  contract,  be 
must  take  it  in  accordance  with  the  agreement  that  gives  it;  for  the 

Legislature  has  no  power  to  change  the  contract 613 

4.  Same. 

It  is  obviously  true  that  such  remedies  as  rest  on  contract  alone  must 
be  exercised  as  provided  by  the  contract,  or  not  at  all;  and  it  is  equally 
clear  that  the  Legislature  has  no  power  to  change  such  a  contract,  and 
in  its  changed  condition  to  make  it  obligatory  on  either  party,  simply 

because  it  has  no  power  to  make  contracts  for  parties   '. 615 

6.  Legislative  Power  over  Remedies. 

While  the  Legislature  has  power  to  prescribe  what  process  shall  be  used 
for  enforcement  of  rights  through  the  courts,  and  what  notice  of  ju- 
dicial sales  shall  be  given,  it  certainly  has  no  power  to  confer  on  any 
private  person  power  to  sell  the  property  of  another  at  such  time  and 
place  and  on  such  notice  as  it  may  prescribe,  without  regard  to  or  in 

violation  of  any  contract  parties  may  have  made 616 

6.  Same— Case  in  Judgrment. 

The  Act  of  March  21, 1889,  can  not  be  given  effect  as  to  contracts  exe- 
cuted before  it  was  operative  in  cases  in  which  the  remedy  therein 
prescribed  differs  from  the  remedy  prescribed  by  contract.  In  this 
case  the  power  to  sell  required  ten  days  notice  of  sale,  and  was  exe- 
cuted before  the  law  went  into  effect 617 

Certified  Question  from  Court  of  Civil  Appeals  for  Fourth  District, 
in  an  appeal  from  Bexar  County. 

B,  L,  Aycock^  for  appellant,  cited:  Const.,  art.  1,  sec  16;  Gren.  Laws 
1889,  p.  143;  Ins.  Co.  v.  Ray,  50  Texas,  511;  Mellinger  v.  City  of  Hous- 
ton,  68  Texas,  43;  Railway  v.  Gross,  47  Texas,  435;  De  Cordova  v.  Gai- 


Digitized  by  VjOOQIC 


1894,']  Loan  Association  v.  Hardy.  611 

• 
veston,  4  Texas,  470;  Grigsby  v.  Peak,  57  Texas,  142;  S  Am.  and  Eng, 
Encycl.  of  Law,  757;  Hedger  v.  Bemaker,  3  Mete.  (Ky.),  255;  Jordan  v. 
Peak,  38  Texas,  429;  Goldfrank  v.  Young,  64  Texas,  432;  Sturgis  v. 
Crownshield,  12  Wheat.,  257;  Green  v.  Biddle,  8  Wheat.,  84;  Von  Hoff- 
man  v.  City  of  Quincy,  4  Wall.,  552;  Bank  v.  Sharp,  6  How.,  327. 

STAYTON,  Chief  Justice. — The  question  certified  and  accompanying 
statement  are: 

"  Plaintiff  claims  title  to  land  in  Bexar  County  under  a  deed  of  trust 
executed  by  appellee  and  wife  on  April  18,  1885,  the  sale  by  the  trustee 
having  taken  place  on  October  9, 1890,  in  Bexar  County,  appellant  being 
the  purchaser.  The  trustee's  deed  was  objected  to  when  offered  in  evi- 
dence, on  one  ground  only,  viz.,  'because  there  was  no  evidence  that 
advertisement  was  made  by  posting  notices  of  the  time  and  place  of  sale 
as  in  sheriffs  sales,  in  three  public  places  in  the  county,  one  of  which 
being  the  court  house  door;'  which  objection  was  sustained." 

Question.— ''Did  the  Act  of  March  21,  1889,  entitled  'An  act  to  pre- 
scribe the  place  and  time  of  sale  of  all  real  estate  thereafter  to  be  sold 
under  power  conferred  by  any  deed  of  trust  or  other  lien/  have  the  effect 
of  requiring  compliance  with  its  provisions  in  cases  of  sales  thereafter 
made  under  a  power,  where  the  contract  conferring  the  power  had  been 
executed  prior  to  said  act,  and  provided  differently  in  respect  to  the  sale  ? " 

The  act  referred  to  requires  such  sales  **  to  be  made  in  the  county  in 
which  such  real  estate  is  situated.  Notice  shall  be  given  as  now  required 
in  judicial  sales,  and  such  sales  shall  be  made  at  public  vendue,  between 
the  hours  of  10  o'clock  a.  m.  and  4  o'clock  p.  m.  of  the  first  Tuesday  in 
any  month." 

The  purpose  of  that  act  evidently  was  to  make  the  law  regulating  time 
and  place  of  sale  under  execution  or  other  judicial  process  applicable  to 
sales  under  powers  conferred  in  mortgages,  and  to  require  notice  of  such 
sales  to  be  given  in  the  mode  and  for  the  period  prescribed  for  notice  of 
sales  under  judicial  process. 

The  law  in  force  when  the  contract  was  made,  as  at  the  time  when 
the  sale  imder  the  trust  deed  was  made,  required  that  ''the  time  and 
place  of  making  sale  of  real  estate,  in  execution,  shall  be  publicly  ad- 
vertised by  the  ofl3cer  for  at  least  twenty  days  successively  next  before 
the  day  of  sale,  by  posting  up  written  or  printed  notice  thereof  at  three 
public  places  ix?  the  county,  one  of  which  shall  be  at  the  door  of  the  court 
house  of  the  county."     Sayles'  Civ.  Stats.,  art.  2309. 

The  statute,  however,  gave  a  defendant  the  right,  upon  written  re- 
quest, to  have  notice  of  sale  given  by  publication  in  some  newspaper,  if 
there  was  one  published  in  the  county,  provided  this  could  be  had  for  the 
compensation  fixed  by  the  statute;  and  such  publication  was  required  for 
three  consecutive  weeks.     Sayles'  Civ.  Stats. ,  art.  2309a. 
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The  Act  of  March  21, 1889,  in  terms  applies  to  ^^  all  sales  of  real  estate 
tohfch  may  hereafter  he  made  in  this  State  under  powers  conferred  by  any 
deed  of  trust  or  other  contract  lien^"  and  there  can  be  no  reasonable  doubt 
of  the  intent  of  the  Legislature  to  make  it  apply  to  sales  under  contracts 
made  before  its  passage  as  well  as  to  those  afterwards  made;  and  the 
question  arises  whether  such  legislation  is  in  violation  of  any  part  of  the 
Constitution  of  the  United  States  or  of  this  State.  If  not,  effect  must  be 
given  to  it  in  all  cases  coming  within  its  terms. 

The  Constitution  of  the  United  States  and  the  Constitution  of  this 
State  deny  to  the  Legislature  of  this  State  power  to  enact  any  law  im- 
pairing the  obligation  of  contract,  and  the  latter  withholds  power  to  en- 
act retroactive  laws. 

The  purpose  of  the  parties  in  making  the  mortgage  contract,  and  in 
giving  power  to  sell  the  mortgaged  property  in  accordance  with  the 
terms  of  the  instrument,  were  twofold. 

The  leading  purpose  of  that  contract  was  to  give  lien  on  the  property 
described  in  it,  to  secure  debt  due  or  to  become  due  from  one  party  to  the 
other;  and  if  the  contract  had  gone  no  further  than  to  secure  this  right, 
there  is  no  doubt  that  it  would  have  been  within  the  power  of  the  Legis- 
lature to  change  the  remedy  then  existing  for  the  enforcement  of  such  a 
right  through  the  courts,  in  any  respect  that  did  not  essentially  affect  the 
right  secured. 

Notice  for  a  longer  period  before  sale,  or  notice  to  be  given  in  some 
manner  other  than  that  prescribed  by  law  in  force  when  the  contract  was 
made,  might  have  been  required,  or  the  time  and  place  of  sale  might  have 
been  changed,  without  violating  the  right  of  either  party  under  the  con- 
tract; for  when  parties  contract  with  reference  to  the  enforcement  of 
lights  through  the  courts,  if  this  becomes  necessary,  they  must  be  under- 
stood to  contract  in  view  of  the  fact  that  the  State  has  power  to  establish 
courts,  to  fix  their  jurisdiction,  and  also  to  regulate  procedure,  and  that 
this  can  not  be  controlled  by  contracts  persons  may  make. 

The  contract,  however,  had  in  view  and  by  its  terms  gave  and  was  in- 
tended to  give  to  the  creditor  a  remedy  through  which  it  might  enforce 
its  right  against  the  mortgaged  property  without  resort  to  the  ordinary 
remedies  given  by  law;  and  it  will  now  be  assumed  that  the  contract 
which  gave  that  remedy  was  valid  when  made. 

The  constitutional  provisions  which  forbid  legislation  the  effect  of  which 
would  be  to  impair  the  obligation  of  contracts  affecting  property  or  pe- 
cuniary rights,  are  broad  and  embrace  every  such  contract;  and  on  the 
case  stated  the  question  arises.  Is  a  contract  securing  to  a  creditor  right 
to  a  specific  remedy,  whereby  he  may  enforce  a  pecuniary  obligation 
without  resort  to  the  courts  of  the  country,  subject  to  such  modifications 
and  changes  as  may  lawfully  be  made  in  the  ordinary  remedies  prescribed 
by  law? 
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We  are  of  opinion  that  this  should  be  answered  in  the  negative;  for  as 
before  said,  the  contract  in  the  one  case  secures  the  right  of  the  parties 
as  to  the  subject  matter  of  contract,  but  looks  for  remedy  to  laws  exist- 
ing or  to  such  laws  as  may  be  subsequently  enacted — in  fact  contract 
with  reference  to  the  known  power  of  the  law  making  department  to 
make  such  changes  in  remedial  laws  as  may  be  deemed  beneficial,  provided 
they  be  not  such  as  impair  the  obligation  of  contracts;  while  in  the  other 
the  very  purpose  of  so  much  of  the  contract  as  secures  a  remedy  the  law 
does  not  give  is  to  secure  the  specific  remedy  contracted  for. 

In  one  case  the  specific  remedy  is  the  subject  of  contract,  and  parties, 
one  or  both,  thus  secure  it  because  deemed  more  advantageous  in  enforce- 
ment of  right  than  the  remedies  provided  by  law;  while  in  the  other  the 
thing  or  right  secured  by  contract  is  that  which  gives  right  to  some 
remedy  for  enforcement  of  contractual  obligation ;  by  reason  of  the  right 
the  remedy  operates  upon  persons  or  things,  and  in  the  absence  of  con- 
tract for  remedy  in  such  cases,  parties  subject  themselves  and  property  to 
such  remedies  as  exist  at  the  time  the  contract  is  made,  and  to  such  as 
subsequently  may  lawfully  be  given  by  law. 

That  persons  may  contract  for  a  remedy,  lawful  in  itself,  but  not  given 
by  law  for  enforcement  of  a  right,  will  not  be  questioned;  but  such  a 
contract  will  not  prevent  resort  to  any  remedy  given  by  law. 

If,  however,  a  party  desires  to  resort  to  a  remedy  existing  only  by 
contract,  he  must  take  it  in  accordance  with  the  agreement  that  gives  it; 
for  the  Legislature  has  no  power  by  subsequent  law  to  change  the  con- 
tract. The  exercise  of  such  a  power  would  be,  in  effect,  to  make  conti*act8 
for  parties,  which  the  Legislature  has  no  power  to  do. 

While  this  is  true,  there  is  no  doubt  that  parties  may  contract  with 
reference  to  an  existing  law  affecting  the  remedy;  but  if  the  contract  re- 
lates only  to  process  and  the  manner  of  its  execution,  and  not  to  some- 
thing on  which  the  process  is  to  act,  or  like  substantial  thing,  then  the 
contract  ought  not  to  be  held  to  affect  the  power  of  the  Legislature  to 
change  the  remedy. 

It  has  been  held,  that  a  change  in  the  law  in  such  cases,  if  given  effect, 
would  not  necessarily  impair  the  obligation  of  contract. 

A  statute  in  New  York  authorized  sales  of  mortgaged  property  under 
a  power  conferred  by  the  mortgage,  upon  notice  being  given  for  twenty- 
four  weeks;  and  while  that  law  was  in  force  a  mortgage  was  executed 
which  authorized  a  sale  under  a  power  *'  according  to  law;"  but  before 
the  sale  the  law  was  so  changed  as  to  authorize  such  sales  to  be  made  on 
notice  given  for  twelve  weeks. 

A  sale  made  under  the  last  law  was  held  to  be  valid,  on  the  ground 
that  the  words  "according  to  law"  meant  in  compliance  with  the  law  in 
force  when  the  sale  became  necessary.     James  v.  Stull,  9  Barb.,  482. 

It  was,  however,  held  that  the  sale  was  valid,  if  such  was  not  the  true 
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construction  of  the  contract,  on  the  ground  that  the  Legislature  had 
power  to  change  the  remedy,  and  that  such  a  change  as  was  made  did 
not  impair  the  obligation  of  the  contract. 

In  support  of  the  last  proposition,  quoting  from  Bronson  v.  Kinzie,  1 
Howard,  311,  it  was  said:  ^'If  the  laws  of  the  State  had  done  nothing 
more  than  change  the  remedy  upon  contracts  of  this  description,  they 
would  be  liable  to  no  constitutional  objection.  For  undoubtedly  a  State 
may  regulate  at  pleasure  the  modes  of  proceeding  in  its  courts  in  relation 
to  past  contracts,  as  well  as  future." 

Under  the  construction  given  to  the  contract,  the  decision  may  not  be  sub- 
ject to  objection ;  for  it  seems  reasonable,  when  parties  do  not  expressly 
fix  the  terms  on  which  such  powers  may  be  exercised,  but  agree  that  the 
act  to  be  done  in  the  future  may  be  done  according  to  the  law  governing 
that  subject,  that  they  consent  to  be  governed  by  the  law  in  force  when, 
under  the  terms  of  the  contract,  it  may  become  necessary  to  exercise  the 
power.  They  contract  with  the  knowledge  that  the  Legislature  may 
change  the  remedy,  and  ought  not  to  be  presumed  to  have  intended,  in 
case  of  such  change,  that  the  contract  should  become  inoperative. 

It  seems  to  us  that  the  decision  in  Bronson  v.  Kinzie  does  not  give 
support  to  the  ruling  it  was  cited  to  sustain. 

In  that  case  it  appears  that  a  mortgagor  executed  a  mortgage  which 
authorized  the  mortgagee  to  take  possession  of  and  sell  the  mortgaged 
property,  and  title  to  convey  to  the  purchaser,  on  default  of  payment  of 
principal  or  interest;  but  instead  of  pui'suing  that  remedy,  as  he  might 
lawfully  hftve  done,  he  brought  a  suit  to  foreclose.  It  was  contended, 
that  under  a  law  passed  subsequently  to  the  execution  of  the  mortgage, 
the  property  could  not  be  sold  unless  it  brought  two-thirds  of  its  appraised 
value,  and  that  it  should  be  sold  subject  to  the  mortgagor's  right  to  re- 
deem within  twelve  months.  The  law  in  force  when  the  mortgage  was 
executed,  as  well  as  the  contract,  gave  right  to  make  sale  absolute,  and 
without  reference  to  appraisement.  The  court  simply  held,  that  to  give 
effect  to  the  subsequent  law  would  impair  the  obligation  of  the  contract. 

The  case  of  Conkey  v.  Hart,  14  New  York,  22,  is  frequently  cited  as 
authority  for  the  proposition  that  the  Legislature  may  pass  laws  which 
will  annul  right  to  remedy  given  by  express  contract.  In  that  case  War- 
dell  had  given  a  chattel  mortgage,  which  provided  that  he  should  i*emain 
in  possession  of  the  mortgaged  property,  *'  unless  he  or  some  other  per- 
son or  persons  shall  attempt  to  sell,  secrete,  remove,  or  otherwise  dispose 
of  the  said  chattels  in  any  way  whatever;  then  or  in  such  case  it  shall  and 
may  be  lawful  for  the  parties  of  the  second  part,  their  heirs,  etc.,  to  take 
immediate  possession  of  said  chattels,  and  keep  the  same  until  default  be 
made  as  aforesaid,  and  then  to  sell  and  dispose  thereof." 

Subsequently,  Wardell  leased  land  from  Simpson,  and  tiie  contract  pro- 
vided, that  if  "Wardell  *'  shall  fail  to  pay  said  rent,  or  any  part  thereof. 
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when  it  becomes  due,  it  is  agreed  that  the  said  party  of  the  first  part  may 
distrain  or  sue  for  the  same,  and  re-enter  said  premises,  or  resort  to  any 
other  legal  remedy;  and  in  case  of  distress  for  nonpayment  under  this 
lease,  the  said  party  of  the  second  part  hereby  consents  and  agrees  that 
any  property  upon  said  premises,  not  excepting  such  articles  as  are  by 
law  exempt  from  distress,  may  be  taken  to  satisfy  the  rent  in  arrear/' 

Wardell  having  failed  to  pay  rent  due,  Simpson  sued  out  a  distress 
warrant,  under  which  he  caused  the  mortgaged  property  to  be  seized  by 
the  sheriff,  whereupon  the  mortgagor  brought  replevin  against  him. 

After  the  mortgage  and  lease  were  executed,  a  law  was  passed  which 
abolished  distress  for  rent,  and  the  contract  for  remedy  by  distress  was 
relied  upon  to  defeat  the  action  of  replevin. 

While  recognizing  the  fact  that  the  waiver  of  exemption  was  the  sub- 
stantial matter  the  parties  had  in  view  in  making  the  contract,  the  court 
held  that  the  subsequent  law  took  away  the  remedy  of  disti*ess  which  the 
lessee  contracted  might  be  used. 

The  lease  contract  gave  right  to  no  remedy  which  would  not  have  ex- 
isted without  it;  and  it  may  be  true  that  it  might  properly  have  been 
held  that  the  parties  only  intended  that  all  such  remedies  as  were  lawful 
at  time  of  default  might  be  used. 

The  remedy  contracted  for  was  not  one  that  could  exist  by  contract. 
It  could  only  exist  by  reason  of  a  law,  and  it  is  clear  that  no  person,  by 
contract  or  otherwise,  can  prevent  the  law  making  power  from  repealing 
the  law  which  permits  the  use  of  given  process,  while  it  would  not  have 
power  to  deny  remedy  for  the  full  enforcement  of  obligation  imposed  by 
contract. 

It  is  obviously  true  that  such  remedies  as  rest  on  contract  alone  must 
be  exercised  as  provided  by  the  contract,  or  not  at  all;  and  it  is  equally 
clear  that  the  Legislature  has  no  power  to  change  such  a  contract,  and  in 
its  changed  condition  to  make  it  obligatory  on  either  party,  simply  be- 
cause it  has  no  power  to  make  contracts  for  parties. 

In  a  case  in  which  a  trustee  in  a  mortgage,  which  gave  power  to  sell  the 
mortgaged  property  in  manner  and  on  terms  prescribed  by  the  instru- 
ment, was  sought  to  be  enjoined  by  the  debtor  on  account  of  legislation 
subsequent  to  the  contract,  it  was  aptly  said:  "  The  deed  established  all 
the  agencies  for  the  execution  of  the  trust.  Unlike  a  mortgage,  it  con- 
templated no  day  in  court  for  foreclosure  or  redemption,  nor  sale  under 
the  direction  and  terms  of  the  court,  and  by  its  officers.  But  its  design 
was  to  avoid  the  processes  of  the  law,  and  to  confide  to  impartial  agents 
summary  means  of  realizing  the  objects  of  the  trust.  Had  the  parties,  by 
the  nature  of  their  agreement,  as  in  case  of  mortgage,  been  thrown  upon 
the  courts  for  redress,  they  might  have  been  amenable  to  the  control 
which  the  Legislature  possesses  over  judicial  remedies.  *  *  ♦  Shall 
it  be  said  that  a  sale  is  a  remedy  that  may  be  likened  to  legal  process,  and 
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as  such  liable  to  be  changed  and  modified  by  the  Legislature  ?  If  so,, 
there  is  at  least  this  material  difference,  that  is  a  remedy  of  the  parties^ 
own  appointment,  and  the  very  essence  of  his  contract.  It  can  not  be 
segregated  from  it  and  treated  as  an  extrinsic  remedy  within  the  pale  of 
legislative  jurisdiction.  ♦  ♦  •  To  admit  a  subsequent  act  of  tlie 
Legislature  thus  to  modify  and  essentially  vary  the  widtten  stipulations 
of  the  parties,  would  concede  to  the  Legislature  a  power  to  make  a  new 
contract  and  destroy  the  old  altogether — a  power  not  assumed  by  the  let* 
ter  of  the  act  itself,  for  it  only  professes  to  operate  on  general  remedies.*' 
Taylor  v.  Stearns,  18  Gratt,  244. 

The  rule  is  well  stated  by  the  Supreme  CJourt  of  Pennsylvania:  **  But 
a  statute  sti'ictly  remedial  may  impair  the  obligation  of  a  contract;  and 
when  this  happens  the  act  is  unconstitutional.  Bronson  v.  Kinzie,  1  How., 
822.  This  always  happens  where  the  parties  make  legal  remedies  a  sub- 
ject of  their  contract,  and  subsequent  legislation  conflicts  with  what  they 
have  expressed  in  their  agreement.  If  they  do  not  prescribe  the  rule  of 
remedy  in  their  contract,  the  law  making  power  is  free;  but  if  they  do,, 
they  become  a  law  to  themselves,  and  the  Legislature  must  let  them  alone. 
Stay  laws,  exemption  laws,  and  limitation  laws  are  ordinarily  constitu- 
tional, although  applied  to  existing  and  prior  conti-acts;  but  the  cases  in^ 
which  such  laws  have  been  sustained  have  been  cases  in  which  the  par- 
ties have  not  contracted  about  the  subject  matter  to  which  the  laws  were 
applicable.  ♦  *  ♦  If  the  thing  provided  for  by  the  Legislature  be- 
within  their  general  competence,  and  yet  be  the  very  thing  expressly  ex- 
cluded by  a  particular  contract,  it  is  plain  that  as  to  the  parties  to  that 
contract,  the  law  is  unconstitutional  and  void,  because  it  impairs  the  ob- 
ligation of  their  contract."     Bellmeyer  v.  Evans,  40  Pa.  St.,  827. 

To  the  same  effect  are  the  following  decisions:  ^eitenback  v.  Bush,  44 
Pa.  St.,  318;  Lewis  v.  Lewis,  47  Pa.  St,  127;  Pool  v.  Young,  7  Monroe,. 
588;  Boice  v.  Boice,  27  Minn.,  878;  O'Brien  v.  Krenz,  86  Minn.,  138. 

It  appears  that  under  the  contract  notice  of  sale  was  required  to  be- 
given  by  advertisement  in  a  daily  paper  of  the  city  for  ten  days  prior  to 
sale  day,  and  in  enteiing  into  that  contract  the  parties  must  be  supposed 
to  have  determined  for  themselves  that  such  notice  would  be  more  bene- 
ficial to  them  than  notice  given  in  some  other  manner. 

They  were  equally  interested  in  that  matter,  and  it  is  certainly  true  that 
power  had  not  been  given  to  make  the  sale  under  any  other  mode  of  adver- 
tisement.   What  notice  of  the  sale  should  be  given  was  matter  of  contract 

Had  the  Legislature  jurisdiction  to  declare  that  the  power  to  sell  should 
exist,  and  might  be  exercised  if  notice  of  sale  was  given  in  some  other 
manner  than  that  prescribed  by  the  contract  ? 

While  the  Legislature  has  power  to  prescribe  what  process  shall  be  used 
for  enforcement  of  rights  through  the  courts,  and  what  notice  of  judicial 
sales  shall  be  given,  it  certainly  has  no  power  to  confer  on  any  private 
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person  power  to  sell  the  property  of  another  at  such  time  and  place  and 
on  such  notice  as  it  may  prescribe,  without  regard  to  or  in  violation  of 
any  contract  parties  may  have  made. 

If  the  law  requiring  notice  to  be  given  as  in  sales  under  execution,  is 
to  operate  on  contracts  made  before  its  enactment,  this  necessarily  annuls 
the  power  based  solely  on  contract;  for  neither  of  the  parties  agreed  that 
the  power  might  be  exercised  at  all,  unless  notice  was  given  as  the  con- 
tract required. 

The  contract  only  permitting  Uie  power  to  be  exercised  on  terms  pre- 
scribed, impliedly  forbade  the  trustee  to  sell  unless  notice  was  given  as 
it  required;  and  if  the  subsequent  law  is  to  have  effect,  the  power  to  sell 
under  its  terms  is  a  power  existing  only  by  force  of  the  law,  for  the  par- 
ties did  not  confer  it. 

The  necessary  effect  of  the  law,  when  the  period  for  advertisement  pre- 
scribed by  the  law  differed  from  that  required  by  contract,  would  be  to 
extend  or  shorten  the  period  after  default  within  which  a  sale  could  be 
made;  and  by  reason  of  the  fact  that  the  statute  prescribes  a  day  in  each 
month  on  which  such  sales  shall  be  made,  this  period  may  be  extended 
for  a  longer  time  than  the  difference  in  time  of  advertisement  prescribed 
by  contract  and  the  law. 

When  parties,  looking  to  all  the  facts  bearing  on  their  respective  inter- 
ests, make  a  contract  whereby  specific  remedy,  not  given  by  law,  is  se- 
cured for  enforcement  of  rights,  courts  ought  not  to  inquire  as  to  the 
extent  of  injury  which  may  result  if  a  law  subsequently  enacted,  and 
effecting  the  remedy,  be  given  effect;  for  such  legislation  impairs  the  ob- 
ligation of  contract,  takes  away  vested  rights,  and  is  therefore  prohibited 
by  the  Constitution. 

The  Act  of  March  21, 1889,  can  not  be  given  effect  as  to  contracts  exe- 
cuted before  it  was  operative  in  cases  in  which  the  remedy  therein  pre- 
scribed differs  from  the  remedy  prescribed  by  contract 

Delivered  April  19,  1894. 


E.  Baumak  et  al  v.  E.  S.  Jaffrat  &  Co. 
No.  244. 

1.  Ck>nclasion  of  Facts,  When  Revised. 

If  there  is  do  evidence  to  support  a  finding  by  a  Court  of  Civil  Appeals, 
its  findings  may  be  disregarded  by  the  SupremeCourt;  but  when  there 
is  only  a  conflict  the  findings  are  conclusive 618 

2.  Same— Practice  on  Application  for  Writ  of  Error. 

Where  an  application  for  writ  of  error  does  not  attempt  to  set  out  the 
evidence,  and  it  is  complained  that  there  was  no  evidence  to  sustain 
some  of  the  material  findings,  credence  must  be  given  to  the  findings 
made 618 
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Application  for  Writ  op  Error  to  Court  of  Civil  Appeals  for  Fifth 
District,  in  an  appeal  from  Dallas  County. 

West  &  Smithy  and  Humphrey  Jb  McLean^  for  application. 

STAYTON,  Chief  Justice. — ^We  fully  concur  in  the  legal  condnsicms 
•of  the  Court  of  Civil  Appeals  upon  the  facts  found  by  that  court  to  be  true. 

It  is  contended,  however,  that  the  findings  of  fact  wei*e  not  justified 
by  the  evidence,  and  writ  of  error  is  asked  on  that  ground. 

K  there  be  no  evidence  to  support  a  finding  by  that  court,  its  finding 
might  be  here  disregarded;  but  where  there  is  only  a  conflict  of  evidence 
the  findings  are  conclusive. 

It  is  asserted  in  the  application  that  there  was  no  evidence  to  sustain 
some  of  the  material  findings,  but  the  application  does  not  attempt  to  set 
out  the  evidence,  and  under  such  circumstances  credence  must  be  given 
to  the  findings  made. 

In  such  case  the  presumption  is  that  the  evidence  sustains  the  finding, 
and  an  application  seeking  to  rebut  this  must  show  that  there  was  no  evi- 
dence, or  rather  what  the  evidence  was.  That  has  not  been  attempted, 
and  the  application  will  be  overruled. 

Delivered  March  29,  1894. 

Motion  for  reheai*ing,  accompanied  with  copy  of  statement  of  facts, 
was  overruled. 


I  86    618 

liL-J^I  Gust  Anderson  v.  Waco  State  Bank  et  al. 

No.  278. 

1.  Jurisdiction— Residence  of  Endorser. 

Suit  on  vendor's  lien  note  payable  to  bearer.  The  note  had  passed  by 
delivery  from  the  payee.  This  holder  endorsed  the  note  and  the  bank 
became  holder.  It  sued  the  maker  and  endorser  in  the  county  of  the 
residence  of  the  endorser.  The  maker  by  plea  contested  the  jurisdic- 
tion of  the  court  over  him.  Held^  the  court  had  Jurisdiction  of  the 
case,  and  to  foreclose  the  lien 619 

2.  Case  Qualified. 

The  opinion  in  Berrendo  Stock  Company  v.  McCarty,  85  Texas,  412, 
was  delivered  without  reference  to  the  Act  approved  April  1, 1887. 
This  act  provides  for  nonjudicial  forfeiture,  by  the  Commissioner  of 
the  General  Land  Office  endorsing  on  the  obligation  of  the  purchaser 
in  default  the  words  "  land  forfeited."  The  decision  is  not  conclusive 
of  the  matter 619 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Third 
District,  in  a  case  appealed  from  McLennan  County. 
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The  error  complained  of  in  the  application  is:  *'The  court  erred  in 
holding  that  the  endorsement  of  the  notes  herein  sued  on  by  Philip 
Alexandre  gave  the  District  Court  of  McLennan  County  jurisdiction 
over  Gust  Anderson,  under  his  sworn  plea  of  privilege  to  be  sued  in  the 
•county  of  his  residence." 

Alexandre,  who  was  sued  as  endorser,  resided  in  McLennan  County. 

Bohert  H.  Sogers  and  J.  B.  Scarborough^  for  application. 

STAYTON,  Chief  Justice. — ^Under  the  facts  found  there  can  not  be 
any  question  as  to  the  correctness  of  the  conclusion  on  the  jurisdictional 
matter  on  which  applicant  relies  for  writ  of  error;  but  it  is  deemed 
proper,  in  view  of  the  fact  that  the  Court  of  Civil  Appeals,  following  the 
decision  in  the  case  of  Berrendo  Stock  Company  v.  McCarty,  85  Texas, 
412,  held  that  there  was  no  law  in  force  in  1887  authorizing  the  forfeit- 
ure of  school  lands  bought  from  the  State  otherwise  than  through  the 
courts,  to  say,  that  in  the  decision  of  that  case  the  attention  of  this  court 
was  not  called  to  the  Act  approved  April  1,  1887. 

The  eleventh  section  of  that  act  declares:  ^'  If  upon  the  1st  day  of 
August  of  any  year  the  interest  due  on  any  obligation  remains  unpaid, 
the  Commissioner  of  the  General  Land  Office  shall  endorse  on  such  obli- 
gation ^  land  forfeited,'  and  shall  cause  an  entry  to  that  efifect  to  be  made 
on  the  account  kept  with  the  purchaser;  and  thereupon  said  land  shall 
be  forfeited  to  the  State,  without  necessity  of  re-entry  or  judicial  ascer- 
tainment, and  shall  revert  to  the  particular  fund  to  which  it  originally 
belonged,  and  be  resold  under  the  provisions  of  this  act  or  any  future 
law." 

The  same  section  makes  provision  for  forfeiture  on  grounds  other  than 
the  failure  to  pay  interest. 

This  statement  is  made  in  order  that  it  may  be  understood  that  the  de- 
cision in  the  Berrendo  Stock  Company  v.  McCarty  is  not  regarded  as 
conclusive  of  the  question  involved  in  that  case. 

Application  for  writ  of  error  will  be  overruled. 

Delivered  April  19,  1894. 
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|y  ^1  W.  M.  Giles,  Receiver,  bt  al.,  y.  A.  R.  Stantoi^. 

"  No.  112. 

!•  Jorisdiotion. 

In  a  railway  receiversbip  sale  of  the  property  was  ordered  on  interven- 
tion of  the  bondholders.  At  the  time,  it  appeared  that  funds  were  in 
hands  of  the  receiver.  The  court  in  its  order  of  sale  reserved  jurisdic- 
tion for  the  purpose  of  adjusting  the  rights  of  the  parties  having 
claims  to  the  fund.  This  the  court  could  do,  and  it  could  administer 
the  fund e^ 

2.  Appeal  as  Affeoting  a  Judfirment  Dissolving  a  Corporation. 
Pending  an  appeal  from  a  judgment  forfeiting  the  charter  of  a  corpora- 
tion, the  corporation  has  an  existence,  and  a  judgment  against  it, 
pending  such  appeal,  for  damages  is  not  void 636> 

8.  Bights  of  Bondholders— Mortgagees— Lien  Holders,  etc. 
Railway  bonds  were  secured  by  deed  of  trust.  The  trustee,  upon  the 
failure  to  pay  interest  by  the  railway  company,  was  authorized  to  talce 
possession  of  the  road,  or  to  institute  foreclosure  proceedings.  The 
State  by  proceedings  for  that  purpose  forfeited  the  charter,  and  the 
property  was  in  hands  of  a  receiver  for  the  benefit  of  the  parties  inter- 
ested.   The  trustee  intervened,  asking  foreclosure.    Contention  arose 

touching  priority  of  right  to  the  funds  in  hands  of  the  receiver 62$ 

Held:  1 .  The  mortgagees  had  no  lien  upon  the  earnings  of  the  road 
while  it  remained  in  the  hands  of  the  receiver;  and  until  the  trustee 
by  the  intervention  for  foreclosure  no  lien  attached  to  the  earnings  . .  627 

2.  The  right  to  appropriate  the  earnings  by  suit,  etc.,  constituted  a 
part  of  the  obligation  of  the  contract  evidenced  by  the  mortgage 627 

3.  In  so  far  as  the  Legislature  (Laws  of  Twenty-first  legislature, 
chapter  59,  section  6)  endeavored  to  give  preference  in  the  earnings  to 
a  claim  which  before  the  enactment  of  the  law  had  no  lien  on  such 
earnings,  the  law  violated  the  obligation  of  the  contract  and  was  void.  628^ 

4.  As  to  accumulated  earnings  in  hands  of  receiver  at  time  of  the 
intervention,  the  holders  of  claims  of  the  sixth  class  as  rated  in  chap- 
ter 69,  section  6,  Laws  of  Twenty-first  Legislature  ( judgments  upon 
claims  before  the  appointment),  would  have  preference  over  the  mort- 
gagees    628 

5.  While  the  intervention  fixed  the  right  of  the  mortgagees  to  the 
future  earnings  to  come  into  hands  of  the  receiver,  this  was  not  an  ab- 
solute right,  but  subject  to  all  claims  against  the  receiver  embraced  in 
the  first  five  classes  named  in  said  act 628 

6.  To  the  extent  of  the  earnings  the  court  could  administer  them, 
according  to  priority  of  right 62& 

7.  The  corpus  of  the  property  could  not  be  invaded  for  the  pa3rment 
of  claims  of  the  sixth  class,  which  had  no  lien  upon  the  earnings  save 

as  by  said  act 62^ 

8.  A  deposit  fixed  by  order  of  sale  to  be  made  at  the  sale  forms  part 
of  the  purchase  money,  and  as  the  corpus,  can  not  be  applied  to  claims 

of  said  sixth  class 629 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  aD  appeal  from 
Travis  County. 
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Ftsfier  &  Townes^  for  trustee. 

John  T.  Oraddocky  for  Giles,  the  receiver. — 1.  Prior  to  the  receiver- 
ship, at  all  times  since  then,  and  now,  the  intervener,  Stanton,  was  and 
is  a  general  unsecured  creditor  of  the  East  Line  <&  Red  River  Railway 
Company;  and  his  claim,  resting  solely  on  a  tort  committed  by  the  com- 
pany before  the  forfeiture  of  its  charter  and  nearly  two  years  before  the 
appointment  of  a  receiver,  is  entitled  to  no  lien  or  charge  upon  or  against 
the  income  arising  from  the  operation  of  the  road  by  the  receiver,  and  to 
none  upon  or  against  the  corpus  of  the  estate.  Trust  Co.  v.  Railway,  46 
Am.  and Eng.  Ry.  Cases,  296;  Easton  v.  Railway,  38  Fed.  Rep.,  12;  Trust 
Co.  V.  Railway,  30  Fed.  Rep.,  895,  897;  Davenport  v.  Receivers,  2  Woods, 
519;  Trust  Co.  v.  Railway,  28  Fed.  Rep.,  871;  Hiles  v.  Receiver,  14  Fed. 
Rep.,  141;  Ryan  v.  Hays,  62  Texas,  42;  Railway  v.  Johnson,  76  Texas, 
431;  Railway  v.  Comstock,  83  Texas,  539;  Boggs  v.  Brown,  82  Texaa, 
41;  Fosdick  v.  Schall,  99  U.  S.,  235,  252;  Huidekoper  v.  Locomotive 
Works,  99  U.  S.,  258,  269;  Bumham  v.  Bowen,  111  U.  S.,  776,  778;  Mil- 
tenberger  v.  Railway,  106  U.  S.,  287;  Trust  Co.  v.  Railway,  117  U.  S., 
432;  Railway  v.  Humphreys,  145  U.  S.,  103;  20  Am.  and  Eng.  EncycL 
of  Law,  407,  411,  412,  417,  418,  419,  420,  421,  422,  425,  426,  et  seq. 

2.  Among  creditors  of  a  railway  corporation  who,  prior  to  foreclosure 
proceedings  and  the  appointment  of  a  receiver,  are  without  specific  lien 
or  security,  those  only  are  entitled  to  priority  over  the  mortgage  credit- 
ors who  hold  debts  incurred  by  the  railway  company  for  a  few  specific 
purposes,  namely,  wages,  material,  supplies,  equipment,  and  balances  due 
connecting  lines.  In  other  words,  the  priority  of  "  back  debts"  is  lim- 
ited to  operating  expense,  equipment,  and  material  entering  into  the  per- 
manent improvement  of  the  property,  and  only  such  "  back  debts"  as 
were  contracted  within  a  reasonable  time  previous  to  the  appointment  of 
a  receiver,  generally  six  months,  will  be  allowed  priority;  but  claims  for 
damages  to  pei*sons  or  property,  though  accruing  within  the  requisite 
limit  of  time  prior  to  the  appointment  of  a  receiver,  are  not  entitled  to 
priority  as  operating  expenses,  and  surely  claims  for  such  damages  occur- 
ring long  prior  to  the  appointment  of  a  receiver,  as  in  this  case,  can  have 
accorded  to  them  no  preference  over  the  mortgage  debt.  Ryan  v.  Hays, 
62  Texas,  42,  50,  51;  Railway  v.  Johnson,  76  Texas,  431;  Railway  v. 
Comstock,  83  Texas,  539;  Boggs  v.  Brown,  82  Texas,  41;  Fosdick  v. 
Schall,  99  U.  S.,  252,  253;  99  U.  S.,  258,  259;  Bumham  v.  Bowen,  111 
U.  S.,  776,  783;  Miltenberger  v.  Railway,  106  U.  S.,  287;  137  U.  S.,  197; 
Trust  Company  v.  Railway,  117  U.  S.,  434;  Railway  v.  Humphreys,  145 
U.  S.,  103;  9  Am.  and  Eng.  Ry.  Cases,  note  p.  718;  17  lb.,  313;  Turner 
V.  Railway,  8  Bissell,  315;  Thomas  v.  Railway,  36  Am.  and  Eng.  Ry. 
Cases,  318;  20  Am.  and  Eng.  EncycL  of  Law,  407,  417,  et  seq. 
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Bobert  O.  Westy  for  appellee. — 1.  The  mortgage  under  which  appel- 
lants claim,  as  a  matter  of  law,  can  not  hold  the  fund  accumulated  and 
on  hand  when  appellants  int^vened. 

2.  Appellee  had  an  equitable  lien  on  said  fund  when  he  intervened, 
arising  out  of  the  fact  that  he  was  prevented  from  having  an  execution 
on  his  judgment  by  the  death  of  the  corporation  prior  to  the  expiration 
of  tlie  twenty  days  after  judgment,  as  provided  by  law  in  reference  to  the 
issuance  of  execution,  and  because  of  the  writ  of  error  sued  out  and 
abandoned  by  the  defunct  company. 

3.  The  judgment  of  October  28,  1891,  can  not  avail  appellants  as  a 
basis  of  a  prior  right  to  the  fund,  because  the  rules  applicable  to  credit- 
or's bills  do  not  apply  in  this  case,  from  the  fact  that  the  fund  existed 
without  cost  or  trouble  to  creditors,  and  it  would  be  inequitable  to  prefer 
one  over  another  in  the  same  class. 

4.  Said  judgment  can  not  avail  them*,  because  it  n^as  not  based  on  any 
pleading  authorizing  it,  and  it  was  not  the  result  of  a  demand  made  by 
appellants,  so  as  to  call  into  exercise  the  powers  of  the  court  upon  an  issue 
made  before  the  court. 

5.  Said  judgment  can  not  affect  the  rights  of  appellee  in  any  manner, 
because  he  was  not  a  party  to  the  case  at  the  time  the  same  was  rendered. 

6.  Said  judgment  was  not  rendered  in  a  proceeding  in  rem,  so  as  to 
bind  the  world;  because,  first,  the  property  was  not  seized;  and  second, 
the  court,  under  the  rules  governing  proceedings  in  rem,  had  not  juris- 
diction to  make  any  order  affecting  the  rights  of  parties  generally,  with- 
out giving  general  public  notice,  and  this  the  record  shows  was  not  given 
in  this  case. 

7.  If  said  judgment  is  held  to  bind  appellee's  rights,  then  he  contends 
that  its  terms  cover  and  protect  his  claim. 

8.  Appellee  had  a  statutory  lion  on  the  fund  when  he  intervened,  to 
the  exclusion  of  appellants;  and  this  statute  is  constitutional,  because  ap- 
pellants have  no  contract  right  whatever  to  the  fund. 

BROWN,  Associate  Justice. — In  the  year  1880  the  East  Line  &  Red 
River  Railway  Company,  incorporated  under  the  laws  of  Texas,  in  order 
to  secure  the  payment  of  principal  and  interest  of  1400  bonds  for  $1000 
each,  executed  and  delivered  to  the  Fidelity  Trust  Ck)mpany  of  New 
York,  as  trustee,  a  mortgage  or  deed  of  trust  in  which  it  conveyed  to  the 
said  trustee,  in  trust,  all  of  the  property  that  it  then  owned  or  might  there- 
after acquire,  covering  all  property  of  every  kind;  also  "all  the  rents, 
issues,  profits,  tolls,  and  other  incomes  of  said  road."  The  deed  of  trust 
contains  the  following  clauses: 

"  It  is  understood  and  agreed,  that  until  default  shall  be  made  either 
in  the  principal  or  interest  of  any  of  said  bonds,  said  company  is  suffered 
and  permitted  to  possess,  hold,  and  enjoy  the  said  railway,  with  all  its 
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appurtenaDCCs  and  equipments,  and  all  property  conveyed  herein,  and  to 
use  and  operate  the  same,  and  to  receive  the  income  and  profits  thereof 
in  the  same  manner  as  though  this  indenture  had  never  been  made  and 
executed,  except  as  herein  after  expressed  with  reference  to  any  land 
scrip  or  lands  hereafter  earned  or  acquired  from  the  State  of  Texas  by  the 
construcUon  of  said  road.'* 

By  article  4  it  is  provided,  that  if  default  is  made  and  continues  for 
six  months  on  any  installment  of  interest,  the  trustee  may,  and  on  the 
demand  of  one-third  in  interest  of  the  bonds  outstanding  shall,  institute 
foreclosure  proceedings  to  collect  such  interest;  or  if  preferred  may  take 
possession  of  and  operate  the  road  until  the  net  revenues  are  sufficient  to 
satisfy  unpaid  interest,  when  the  property  shall  be  returned  to  the  com- 
pany. 

By  article  5,  if  default  is  made  and  continues  for  twelve  months  on  any 
installment  of  interest,  the  trustee  may,  and  shall  on  demand  of  one-third 
in  interest  of  outstanding  bonds,  proceed  by  legal  proceedings  to  foreclose 
said  mortgage.     No  provision  was  made  for  sale  by  the  trustee. 

The  railway  company  defaulted  in  the  payment  of  interest  on  the  1st 
of  June,  1888,  and  continued  in  default  thereafter.  The  trustee  did  not 
take  possession  of  the  road,  nor  did  he  take  any  steps  to  foreclose  the 
moi*tgage  until  the  filing  of  the  plea  of  intervention  in  the  case  of  The 
State  of  Texas  v.  East  Line  <fe  Red  River  Railway  Companj^  June  18, 1891. 

June  17,  1888,  A.  R  Stanton,  appellee  herein,  was  injured  on  the  East 
Line  <fe  Red  River  Railway  while  it  was  being  operated  by  the  Missouri 
Pacific  system  as  a  part  of  the  Missouri,  Kansas  &  Texas  Railway,  and 
instituted  suit  in  the  District  Court  of  Camp  County  against  the  East 
Line  &  Red  River  Railway  Company  about  March,  1889.  He  recovered 
judgment  against  the  railway  company  December  5,  1889.  Notice  of  ap- 
peal was  given,  but  not  prosecuted,  and  a  writ  of  error  was  sued  out,  but 
was  never  prosecuted,  the  record  being  lost.  Stanton  presented  his  judg- 
ment to  the  master  apiK)intad  in  the  suit  of  The  State  of  Texas  v.  East 
Line  &  Red  River  Railway  Company  on  the  2nd  day  of  November,  1889, 
which  was  allowed  by  the  master  and  placed  in  the  sixth  class  of  claims 
to  be  paid  by  the  receiver 

September  11,  1888,  the  State  of  Texas  instituted  a  suit  to  forfeit  the 
charter  of  the  East  Line  &  Red  River  Railway  Company,  in  the  District 
Court  of  Travis  County,  and  on  the  25th  day  of  May,  1889,  judgment 
was  entered  in  said  court,  declaring  the  charter  forfeited  and  dissolving 
the  corporation,  from  which  the  company  appealed  to  the  Supreme  Court 
of  ttie  State,  giving  a  supersedeas  bond,  which  judgment  was  by  the  said 
Supreme  Court  affirmed  on  the  17th  day  of  December,  1889. 

On  the  11th  day  of  March,  1890,  the  District  Court  of  Travis  County 
appointed  W.  M.  Giles  receiver  of  the  East  Line  &  Red  River  Railway 
Company,  but  the  Circuit  Court  of  the  United  States  in  the  State  of  Kan- 
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sas  had  in  the  meantime  appointed  Eddy  and  Cross  receiyers  for  the  same 
company,  who  had  taken  possession  of  it,  and  Giles  did  not  get  possession 
until  April  13,  1891. 

On  the  18th  day  of  June,  1891,  the  Central  Trust  Company  of  New 
York,  which  owned  all  the  stock  of  the  corporation,  and  Henry  W.  Poor, 
substitute  trustee  in  the  mortgage  originally  given  to  the  Fidelity  Trust 
Company,  filed  a  plea  of  intervention  in  the  suit  of  The  State  of  Texas 
V.  East  Lino  &  Red  River  Railway  Company,  asking  a  foreclosure  of  the 
said  mortgage  and  the  sale  of  the  property  covered  by  it. 

On  the  28th  day  of  October,  1891,  the  District  Court  entered  a  decree 
adjudging  that  the  trustee.  Poor,  recover  of  the  receiver  as  such  the  sum 
claimed,  and  that  the  mortgage  be  foreclosed  and  the  property  sold.  This 
decree  required  that  the  purchaser  should  deposit  $10,000  to  secure  any 
deficiency  that  might  exist  in  the  revenue  derived  from  the  operation  of 
the  road,  for  the  payment  of  claims  adjudged  to  have  a  prior  lien  to  the 
mortgage.  Jurisdiction  of  the  case  and  all  parties  was  expressly  retained 
by  the  court  for  the  purpose  of  settling  the  rights  of  all  parties  having 
claims  against  tlie  fund.  In  this  decree  certain  classes  of  claims  were 
named  as  having  prior  right  to  the  lien  of  the  mortgage,  but  the  char- 
acter of  claim  to  which  Stanton's  judgment  belongs  was  not  mentioned, 
that  claim  not  then  having  been  presented  to  the  master  for  allowance. 

Before  filing  of  the  plea  of  intervention  by  Poor  and  the  trust  com- 
pany, the  receiver  had  paid  out  of  the  earnings  of  the  road  while  in 
his  hands  for  betterments  of  the  said  railroad  the  sum  of  $14,978.20,  and 
there  remained  in  his  hands  of  the  net  earnings  the  sum  of  $9583.86  at 
the  time  the  intervention  was  filed.  From  the  beginning  of  the  receiver- 
ship to  October  1,  1892,  the  receiver  had  invested  in  betterments  of  the 
railroad  $20,000  of  the  earnings  thereof,  and  at  that  date  had  on  hand  of 
such  earnings  $23,437.08. 

The  property  was  sold  under  the  decree  foreclosing  the  mortgage,  and 
purchased  by  Henry  W.  Poor,  who  deposited  the  sum  of  $10,000  on  his 
bid  as  required  by  order  of  the  court. 

In  March,  1892,  the  District  Court  approved  the  allowance  of  Stanton's 
judgment,  but  reserved  the  classification  of  it  for  future  consideration, 
and  on  the  24th  day  of  December,  1892,  the  said  court  entered  an  order 
assigning  the  claim  to  the  sixth  class  of  claims  to  be  paid  by  the  receiver. 
It  was  also  determined  and  ordered  that  Stanton's  judgment  was  entitled, 
in  payment  out  of  the  net  earnings  of  the  road,  to  priority  over  the  debts 
secured  by  the  mortgage,  and  it  was  ordered  that  in  case  the  earnings 
should  not  be  sufl9cient  to  pay  all  claims  holding  prioi-ity  over  Stanton's 
judgment,  then  it  should  be  paid  out  of  the  money  deposited  on  the  bid 
at  the  sale  of  the  property. 

From  the  judgment  of  the  District  Court  the  receiver  and  Poor  ap- 
pealed, and  the  judgment  was  afl9rmed  by  the  Court  of  Civil  Appeals. 
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Plaintiffs  in  error  object,  that  the  court  had  no  authority  to  open  the 
case  and  to  giye  to  Stanton's  judgment  priority  over  the  mortgage  debt, 
because  the  judgment  and  decree  which  ordered  the  sale  of  the  property 
adjudged  the  mortgage  creditors  entitled  to  recover  subject  to  certain 
classes  of  claims  named,  whii^h  judgment  was  final.  There  was  no  error  in 
oven'uling  this  objection.  The  decree  was  not  final;  and  besides,  in  its 
recitals  expressly  reserved  jurisdiction  of  the  parties  for  the  purpose  of 
adjusting  the  lights  of  the  parties  having  claims  against  the  fund. 

Counsel  for  plaintiffs  in  error  claim  that  the  judgment  in  favor  of 
Stanton  against  the  East  Line  &  Red  River  Railway  Company  is  void  be- 
cause it  was  rendered  after  the  judgment  of  the  District  Court  was  en- 
tered dissolving  the  corporation. 

It  is  well  settled,  that  after  a  corporation  is  dissolved  it  can  do  no  act, 
nor  can  any  judgment  be  entered  against  it,  although  suit  may  be  pend- 
ing at  the  time  of  the  dissolution.  Life  Association  v.  Goode,  2  U.  C, 
414;  Bank  v.  Colby,  21  Wall.,  614;  Terry  v.  Bank,  66  Ga.,  178;  Thoni- 
ton  V.  Marg.  F.  Co.,  123  Mass.,  32;  Saltmarsh  v.  Bank,  17  Ala.,  766. 

The  case  of  Lindell  v.  Benton,  6  Mo.,  361,  is  sometimes  cited  as  hold- 
ing differently;  but  in  that  case  judgment  was  rendered  against  the 
bank  while  it  existed,  and  a  proceeding  commenced  against  the  defend- 
ants as  debtors  of  the  corporation,  in  which  last  proceedings  the  objec- 
tion was  made  that  the  bank  had  ceased  to  exist,  which  was  overruled. 
The  court  is  careful  to  state  that  judgment  was  rendered  against  the  cor- 
poration before  its  dissolution. 

In  this  case  Stanton's  judgment  was  rendered  in  the  District  Court 
against  the  railroad  company  after  the  rendition  of  the  judgment  declar- 
ing the  charter  forfeited,  during  the  pendency  of  the  appeal,  and  before 
afiSrmance  in  the  Supreme  Court.  The  appeal  suspended  the  judgment 
of  forfeiture,  and  the  existence  of  the  corporation  did  not  terminate  until 
the  affirmance  of  that  judgment.  Railway  v.  Jackson,  85  Texas,  605; 
Arcia  v.  The  State,  26  Texas  Cr.  App.,  193. 

In  the  case  of  Texas  Trunk  Railway  v.  Jackson  the  corporation  had 
been  dissolved  by  a  judgment  of  the  District  Court,  from  which  judg- 
ment the  company  appealed;  after  the  appeal  was  perfected  and  before 
affirmance,  the  corporation  executed  a  bond  for  writ  of  error  in  a  case  in 
which  judgment  had  been  entered  against  it  by  another  court  before  the 
judgment  of  forfeiture.  The  question  was  presented,  that  the  corpora- 
ti<m  being  dissolved  by  the  judgment  of  the  District  Court,  could  not 
make  a  valid  bond.  This  court  held  that  the  appeal  suspended  the  judg- 
ment of  forfeiture,  and  that  the  company  before  affirmance  was  not  dis- 
solved. 

The  Code  of  Criminal  Procedure  declares,  that  one  convicted  of  a  fel- 
ony shall  be  incompetent  to  testify  as  a  witness  unless  restored  by  pardon. 
Vol.  LXXXVI.  Sup.— 40 
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In  Arcia  v.  The  State,  supra,  the  Court  of  Criminal  Appeals  of  this  State- 
held,  that  where  one  had  been  convieted  of  a  felony  and  had  taken  an^ 
appeal,  the  judgment  of  conviction  was  suspended  by  the  appeal,  and 
such  party  was  competent  to  testify  after  conviction  and  before  aflOrm* 
ance  of  that  judgment. 

The  judgment  of  Stanton  was  not  void,  and  there  was  no  error  in 
overruling  that  objection. 

It  has  been  held,  that  a  court  of  equity,  in  appointing  a  receiver  for  a 
railway  company,  upon  the  application  of  a  mortgagee  in  a  proceeding  to 
foreclose  the  mortgage,  may,  in  the  exercise  of  a  sound  legal  discretion, 
impose  such  terms  as  to  the  disposition  of  the  earnings  of  the  railway  in* 
the  receiver's  hands  as  may  seem  to  be  reasonable  and  just.  Trust  Co. 
V.  Souther,  107  U.  S.,  594.  In  the  exercise  of  this  judicial  discretion 
courts  have  taken  large  liberties  with  the  legal  rights  of  mortgagees,  but 
we  have  found  no  case  in  which  any  court  has  gone  to  the  extent  of  giv- 
ing preference  in  payment  out  of  the  earnings  of  a  railway  to  a  claim  of 
the  character  of  Stanton's  over  the  mortgage  debts. 

In  this  case  the  mortgagees  did  not  cause  the  receivership.  The  State 
dissolved  the  corporation,  took  charge  of  its  effects,  and  undertook  to- 
distribute  them  among  those  entitled  thereto.  There  was  nothing  for 
the  mortgagees  to  do  but  to  come  in  and  receive  their  legal  rights  at  th& 
hands  of  the  State;  they  had  no  power  to  resist,  no  choice  of  remedies  or 
courts. 

No  equities  exist  in  favor  of  Stanton's  judgment.  His  claim  is  not  of 
a  class  that  has  been  recognized  heretofore  by  courts  of  equity;  and  if  it 
were,  the  circumstances  which  justify  the  exercise  of  judicial  discretion* 
do  not  exist  in  this  case.  The  matter  must  be  determined  by  the  rules 
of  law,  and  preference  given  to  legal  priority. 

Appellee  Stanton  is  dependent  solely  upon  the  act  of  the  Twenty-first 
Legislature  upon  the  subject  of  *'  Receivers,"  chapter  69  of  the  Laws  of 
1889,  page  55,  the  sixth  section  of  which  reads  as  follows: 

♦'  Section  6.  All  moneys  that  come  into  the  hands  of  a  receiver  as  such 
receiver  shall  be  applied  as  follows:  first,  to  the  payment  of  all  court 
costs  of  the  suit;  second,  to  the  payment  of  all  wages  of  employes  due 
by  the  receiver;  third,  to  the  payment  of  all  debts  due  by  the  receiver 
for  materials  and  supplies  purchased  by  the  receiver  during  the  receiver- 
ship for  the  improvement  of  the  property  in  his  hands  as  receiver;  fourth^ 
to  the  payment  of  all  debts  for  betterments  and  improvements  done  dur- 
ing the  receivership  to  the  property  in  his  hands  as  receiver;  fifth,  to  the 
payment  of  all  claims  and  accounts  against  the  I'eceiver  on  contracts  made 
during  the  receivei*ship,  and  for  all  claims  for  stock  and  personal  injury 
claims  against  said  receiver  accruing  during  the  receivership,  and  all 
judgments  rendered  against  the  receiver  for  personal  injuries  and  for 
stock  killed;  sixth,  all  judgments  rendered  against  the  person  or  persons 
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or  corporations  in  suits  brought  before  the  appointment  of  the  receiver 
in  the  action.  And  said  claims  shall  have  a  preference  lien  on  all  of  the 
moneys  coming  into  the  hands  of  the  receiver  which  are  the  earnings  of 
the  property  in  his  hands;  and  the  court  shall  see  that  the  money  coming 
into  the  hands  of  the  receiver  as  earnings  of  the  property  in  his  hands 
is  paid  out  on  the  claims  against  the  receiver  in  the  order  of  their  prefer- 
ence as  named  above;  and  it  shall  be  the  duty  of  the  receiver  to  pay  the 
funds  in  his  hands  which  are  the  earnings  of  the  property  while  in  his 
hands  as  receiver,  on  claims  against  him  in  the  order  of  preference  named 
above." 

By  thQ  terms  of  this  statute  the  judgment  of  Stanton  was  entitled  to 
priority  over  the  appellants'  mortgage  in  the  application  of  the  earnings 
of  the  road  while  in  the  receiver's  hands,  provided  the  mortgage  creditor 
did  not  have  a  right  in  the  earnings  which  the  Legislature  could  not  take 
away. 

The  mortgagees  under  this  mortgage  had  no  lien  upon  the  earnings  of 
the  road  while  it  remained  in  the  hands  of  the  company.  Railway  v. 
Cowdry,  11  Wall.,  483;  Smith  v.  Railway,  124  Mass.,  157;  Railway  v. 
Express  Co.,  81  111.,  534;  Gilman  v.  Tel.  Co.,  91  U.  S.,  616;  Bridge  Co. 
V.  Heidelbach,  94  U.  S.,  798. 

The  lien  of  the  mortgage  upon  the  earnings  of  the  railway  depended 
solely  upon  the  terms  of  the  mortgage,  and  until  the  trustee  took  some 
steps  authorized  by  the  mortgage  to  appropriate  the  earnings,  no  lien  at- 
tached to  the  earnings.  Smith  v.  Railway,  124  Mass.,  157;  Ellis  v.  Rail- 
way, 107  Mass.,  28;  Howell  v.  Ripley,  10  Paige,  43;  Miltenberger  v. 
Railway,  106  U.  S.,  307. 

By  the  terms  of  the  mortgage  the  company  was  to  remain  in  possession 
of  the  road,  and  had  the  right  to  operate  the  same  and  to  appropriate  the 
earnings  and  income.  Upon  default  in  the  payment  of  interest  continu- 
ing for  six  months,  the  trustee  was  empowered  to  take  possession  of  the 
railway  and  operate  it,  applying  the  net  earnings  to  the  satisfaction  of 
the  interest,  or  he  might  sue  to  foreclose  the  mortgage;  and  if  such  de- 
fault continued  for  twelve  months,  the  trustee  was  authorized  to  sue  to 
foreclose  the  mortgage.  The  trustee  did  not  demand  nor  take  possession 
of  the  road,  and  took  no  steps  towards  foreclosing  the  mortgage  until 
the  18th  day  of  June,  1891,  when  the  plea  of  intervention  was  filed.  It 
follows  that  the  lien  of  the  mortgage  did  not  attach  to  the  earnings  of 
the  road  in  the  hands  of  the  receiver  which  were  earned  before  the  date 
of  the  filing  of  the  intervention;  but  from  that  time  the  lien  of  the  mort- 
gage attached  to  such  earnings,  subject  to  the  expenditures  and  claims 
which  by  law  were  given  a  preference  over  it. 

The  right  to  take  possession  of  the  road  and  to  appropriate  the  earn- 
ings, or  by  suit  to  obtain  a  lien  upon  and  right  to  the  earnings,  consti- 
tuted in  part  the  obligation  of  the  contract,  and  in  so  far  as  the  Legislature 
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endeavored  to  give  a  preference  in  the  earnings  to  a  claim  which  before 
its  enactment  had  no  lien  on  such  earnings,  in  preference  to  the  lien  of  a 
mortgage  made  before  the  law  was  enacted,  giving  a  lien  in  express 
terms,  the  law  violated  the  obligation  of  the  contract,  and  was  void  as 
contrary  to  article  1 ,  section  10,  clause  1,  of  the  Constitution  of  the  United 
States,  and  of  article  1,  section  16,  of  the  Constitution  of  this  State. 

Mr.  Cooley  says:  "  If  any  subsequent  law  affect  to  diminish  the  duty 
or  to  impair  the  right,  it  necessarily  bears  on  the  obligation  of  the  con- 
tract in  favor  of  one  party  to  the  injury  of  the  other."  Cool,  on  Const. 
Lim.,  346. 

When  Poor,  as  trustee,  and  the  trust  company  filed  their  plea  of  in- 
tervention,  the  receiver  had  on  hand,  after  paying  all  prior  expenses,  the 
sum  of  $9583.86  of  the  earnings  of  the  railway  while  in  his  possession. 
To  this  sum  appellee  had  a  right,  if  the  settlement  had  been  made  then; 
and  so  far  as  the  rights  of  the  mortgagees  were  concerned,  tlie  oourt 
might  have  then  ordered  that  money  paid  to  defendant  in  error  upon  his 
judgment.  But  the  right  of  Stanton  was  subject  to  the  claims  that  might 
accrue  against  the  receiver  in  the  future  operation  of  the  railway  by  him, 
and  the  court  had  the  right  to  hold  the  money  on  hand  to  meet  such 
claims  as  they  might  arise. 

It  does  not  clearly  appear  what  disposition  was  made  of  the  money  on 
hand  at  that  time;  nor  does  it  appear  whether  or  not  the  earnings  of  the 
road  subsequent  to  the  intervention  were  sufficient  to  pay  expenses  as 
they  accrued.  We  will  assume  that  the  necessities  of  the  receivership  re- 
quired that  the  fund  on  hand  should  be  used,  and  that  it  was  used,  in 
paying  claims  belonging  to  the  five  classes  enumerated  in  the  statute  as 
prior  to  Stanton's  in  order  of  payment.  This  is  most  favorable  to  the 
plaintiffs  in  error. 

While  it  is  true  that  the  filing  of  the  intervention  fixed  the  right  of  the 
trustee  to  the  future  earnings  of  the  railway  in  the  hands  of  the  receiver, 
this  was  not  an  absolute  right,  but  was  subject  to  the  payment  of  all 
claims  against  the  receiver  embraced  in  the  first  five  classes  named  in  the 
statute,  which  must  be  paid  before  the  earnings  could  be  applied  to  the 
mortgage  debt  or  interest  thereon.  Hale  v.  Frost,  99  U.  S.,  392;  Fos- 
dick  V.  Schall,  99  U.  S.,  235. 

From  the  findings  of  the  court  it  appears,  that  after  paying  all  ex- 
penses, including  betterments,  there  remained  in  the  hands  of  the  receiver 
$23,437.86,  derived  from  the  operation  of  the  road  by  him.  If  the  sum 
on  hand  at  the  time  of  the  intervention  was  used,  then  it  discharged 
$9583.86  of  the  expenses  accruing  subsequent  to  the  intervention,  and  to 
which  the  mortgage  debts  were  subject.  In  other  words,  if  that  sum  had 
not  been  used  by  the  receiver,  but  had  been  paid  to  Stanton,  the  sum  on 
hand  from  earnings  to  which  the  trustee  was  entitled  would  have  been 
that  much  less,  that  is,  $13,853.22.  It  is  therefore  evident  that  $9583.86 
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to  which  Stanton  had  a  right  prior  to  the  trustee's  claim  under  the  mort- 
gage has  been  used  to  discharge  debts  of  the  receivership  while  operating 
the  road  for  the  benefit  of  the  mortgagees,  which  claims  would  have  had 
a  right  in  the  earnings  prior  to  the  mortgage  debts.  To  this  extent  the 
defendant  in  error  was  entitled  to  receive  payment  on  his  judgment  out 
of  the  earnings  of  the  road,  whether  earned  before  or  after  the  filing  of 
the  plea  of  intervention,  if  there  should  any  such  remain  after  the  pay- 
ment of  all  claims  belonging  to  the  classes  higher  than  his  as  designated 
in  the  statute.    Burnham  v.  Bowen,  111  U.  S.,  782. 

The  claim  of  defendant  in  error  was  by  the  statute  given  a  lien  upon 
the  earnings  only,  and  upon  so  much  thereof  as  might  remain  after  pay- 
ing all  claims  having  prior  right.  He  had  no  right  by  the  statute  (nor 
independent  of  it)  to  resort  to  the  corpus  of  the  property  for  the  pay- 
ment of  his  judgment.  The  judgment  of  the  District  Court  directed  that 
in  case  the  earnings  on  hand  were  not  ^^  sufficient  after  paying  claims  of 
a  higher  class,"  defendant  in  error  should  be  paid  out  of  the  cash  de- 
posited by  the  pui*chaser  of  the  property  under  the  order  of  the  court. 
The  deposit  money  was  a  part  of  the  purchase  price  of  the  property,  re- 
quired to  be  placed  under  the  control  of  the  court,  if  the  property  was 
purchased  by  any  one  to  whom  the  money  would  be  payable,  for  the  pur- 
pose of  supplementing  the  earnings,  if  necessary,  in  the  payment  of  any 
claim  for  which  resort  might  be  had  to  the  property  itself.  In  ordenng 
tlie  payment  of  the  judgment  of  Stanton  to  be  made  out  of  the  deposit 
the  District  Court  erred,  for  which  error  the  Court  of  Civil  Appeals 
should  have  reversed  the  judgment. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Ap- 
peals are  reversed,  and  this  cause  is  remanded  to  the  District  Court  with 
instructions  to  cause  the  earnings  derived  from  the  operation  of  the  rail- 
road during  the  receivership  to  be  applied  to  the  payment  of  the  claims, 
if  any,  unpaid  that  exist  against  the  receiver,  and  designated  in  the  fii*st 
five  classes  of  claims  enumerated  in  the  statute  as  quoted,  in  the  order 
enumerated;  and  if  there  remains  sufficient  of  said  earnings,  then  to  pay 
ofif  all  claims  of  the  sixth  class.  If  there  should  not  be  sufficient  to  pay  all 
claims  in  full,  then  that  they  be  paid  pro  rata  out  of  said  eaniings,  but 
in  no  event  to  apply  the  deposit  money  to  the  payment  of  the  sixth  class 
of  claims. 

Beversed  and  remanded,. 

Delivered  April  26,  1894. 
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T.  M.  Campbell,  Receiveb,  et  al.,  v.  J.  M.  Cook. 

86    6301  '  ' 

^    6I3|  No.  123. 

1.  Petition— Negligence. 

An  employe  sued  the  receiver  of  a  railway  company,  alleging  that  the 
conductor  was  incompetent,  and  so  known  to  be  by  the  defendant,  and 
that  plaintiff  was  ignorant,  and  consequent  injuries  from  negligence 
of  the  conductor.  Held,  that  a  general  demurrer  was  properly  over- 
ruled, although  the  petition  disclosed  that  the  plaintiff  and  conductor 
were  fellow  pervants 633 

2.  Pleading  Speciflo  Injuries. 

A  general  allegation  of  damages  will  let  in  evidence  of  such  damages  as 
naturally  and  necessarily  result  from  the  wrongs  charged,  but  to  ad- 
mit proof  of  injuries  which  do  not  necessarily  result  from  the  injury 
alleged,  the  petition  must  allege  the  particular  effects  claimed  to  have 
followed  the  injury.    See  example 682 

3.  Fellow  Servants,  Law  Constitutional. 

The  Act  of  March  10, 1891  (Laws  of  Twenty-second  I^egislature,  chapter 
24),  entitled  ''An  act  to  define  who  are  fellow  servants,  and  who  are 
not  fellow  servants,''  is  constitutional.  It  applies  to  all  railways  do- 
ing business  in  the  State;  all  who  are  affected  by  the  act  are  under 
the  same  conditions.  Nor  does  the  title  embrace  two  subjects.  There 
is  but  one  subject,  which  is  expressed  in  the  affirmative  and  negative 
form 633 

4.  Subjects. 

The  word  subjects  as  used  in  the  Constitution  is  not  synonymous  with 
provisions 684 

6.  Railway  Corporations— Receivers. 

In  the  said  Act  of  March  10, 1S91,  defining  who  are  fellow  servants,  the 
term  ^^  railway  corporations^^  does  not  mean  or  include  ^^  receivers  of 
railway  corporations.^'  This  meaning  is  clear,  and  courts  can  not  dis- 
regard it  or  add  to  it 635 

6.  Fellow  Servants. 

It  not  being  alleged  or  shown  that  a  railway  conductor  had  authority  to 
employ  or  discharge  brakemen.  they— that  is  the  brakemen  and  con- 
ductor on  the  same  train— are  fellow  servants 635 

Ebbor  to  Court  of  Civil  Appeals  for  First  District,  in  an  appeal  from 
Anderson  County. 

John  M.  Duncan,  for  plaintiffs  in  error. — 1.  The  law  of  March  10, 1891, 
was  unconstitutional,  in  that  it  embraces  more  than  one  subject,  contrary 
to  article  3,  section  35,  of  the  State  Constitution.  First,  it  defines  and 
declares  who  are  vice  principals;  second,  it  defines  and  declares  who  are 
fellow  servants;  third,  it  provides  that  certain  contracts  shall  not  be 
valid  and  binding;  but  one  of  which  subjects  is  expressed  in  its  title,  to- 
wit,  "An  act  to  define  who  are  fellow  servants  and  who  are  not  fellow 
servants." 
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2.  The  act  seems  to  be  in  clear  violation  of  article  14,  section  1,  last 
clause,  of  the  Constitution  of  the  United  States,  in  that  it  denies  the 
"equal  protection  of  the  laws  to  all  corporations  employing  servants  and 
to  the  employes  of  all  corporations,  and  so  constitutes  class  legislation. 

3.  The  court  erred  in  allowing  appellee,  over  objections,  to  prove 
want  of  capacity  for  sexual  intercourse  arising  from  his  injuries,  when 
fiuch  result  of  his  injuries  was  not  alleged.  It  can  not  be  said  that  this 
incapacity  was  the  necessary  result  from  the  act  complained  of.  Railway 
V.  Curry,  64  Texas,  85;  Cumming  <fe  Geisler  v.  Stevenson,  76  Texas,  642; 
Cotter,  Truelove  <fe  Co.  v.  Parks,  80  Texas,  539. 

W.  S,  Holliday  and  S.  A,  McMeans^  for  defendant  in  error. — 1.  A  gen- 
eral allegation  of  damages  will  suffice  to  let  in  proof  and  to  warrant  re- 
covery of  all  such  damages  as  naturally  and  necessarily  result  from  the 
wrongful  act  complained  of.  Railway  v.  Curry,  64  Texas,  85;  So  Relle 
-v.  Tel.  Co.,  65  Texas,  308;  2  Sedg.  on  Dam.,  606;  1  Suth.  on  Dam.,  763; 
1  Chit,  on  Plead.,  395. 

2.  A  receiver  operating  a  railway  is  answerable  in  his  official  capacity 
for  any  injury  resulting  from  the  negligence  of  himself  or  the  negligence 
of  coservants,  in  all  cases  when  the  railway  company  itself,  if  operating 
the  road,  would  be  liable.  Wood  on  Mast,  and  Serv.,  789;  Pierce  on 
Rys.,  285;  Mearas  v.  Holbrook,  5  Am.  Rep.,  663;  3  Wood's  Ry.  Law, 
1492;  Beach  on  Rys.,  sec.  760;  Beach  on  Rec.,  sees.  717,  818,  723,  724; 
High  on  Rec,  sec.  395. 

3.  Laws  public  in  their  objects  and  general  in  their  application  to  the 
class  to  which  they  apply  are  not  unconstitutional  on  the  ground  of  class 
legislation;  neither  do  they  deny  to  subjects  coming  under  their  provi- 
sions the  equal  protection  of  the  law.  Railway  v.  Ellis,  18  S.  W.  Rep., 
723;  Railway  v.  Ceiber,  19  S.  W.  Rep.,  618;  Humes  v.  Railway,  52  Am. 
Rep.,  369,  375;  Cool,  on  Const.  Lim.,  4  ed.,  ^488,  ^489,  ^490. 

BROWN,  Associate  Justice. — J.  M.  Cook  sued  T.  M.  Campbell,  then 
receiver  of  the  International  &  Great  Northern  Railroad  Company,  alleging 
that  on  the  10th  day  of  November,  1891,  plaintiff  was  in  the  employ  of  the 
said  receiver  as  a  brakeman;  that  it  was  a  part  of  his  duty  to  uncouple 
and  couple  cars,  and  to  remove  coupling  pins  when  necessary  for  that 
purpose.  That  I.  McNeill  was  also  in  the  employ  of  the  receiver  as  con- 
ductor of  the  train  on  which  plaintiff  was  working,  and  that  said  McNeill 
had  the  control  and  direction  of  the  plaintiff  and  the  said  crew,  whose 
duly  it  was  to  obey  his  orders.  Petition  proceeds  to  set  out  the  manage- 
ment of  the  cars  on  that  occasion  which  brought  about  the  injury  com- 
plained of,  and  that  when  injured  he  was  in  the  discharge  of  the  duty 
•4usigned  to  him  by  the  conductor,  and  in  obedience  to  his  orders.    Facts 
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are  alleged  showing  that  the  conductor  was  negligent,  and  that  the  injury 
was  the  result  of  his  negligence. 

The  injuries  received  are  alleged  as  follows:  ^'  Breaking  and  crushing^ 
the  bones  of  his  hip  and  thigh;  tearing,  cutting,  and  lacerating  his  flesh; 
bruising,  wounding,  and  injuring  him  in  his  back,  bowels,  hips,  legs,  and 
in  other  parts  and  members  of  his  body."  Plaintiff  alleged,  that  from 
the  said  injuries  he  had  suffered  and  would  continue  to  suffer  great  men- 
tal anguish  and  physical  pain;  that  the  injuries  are  permanent,  destroyed 
the  use  of  one  leg,  and  that  his  capacity  to  labor  and  earn  money  is  al- 
most entirely  destroyed. 

The  petition  also  alleged,  that  the  conductor  in  charge  of  the  train  waa 
unskilled,  unfit,  and  incompetent  to  discharge  the  duties  of  conductor, 
which  was  known  to  the  defendant,  or  could  have  been  known  by  due 
care,  and  was  not  known  to  the  plaintiff. 

The  amended  petition,  upon  which  the  parties  went  to  trial,  alleged 
that  the  receiver  had  been  discharged  and  the  property  returned  to  the 
corporation,  the  International  &  Great  Northern  Railway  Company,  which 
is  made  party  defendant. 

The  receiver  filed  a  general  demurrer,  general  denial,  and  special  an- 
swer, setting  up  that  plaintiff's  injuries  were  caused  by  the  negligence  of 
a  fellow  servant  The  railway  company  adopted  the  answer  of  the  re- 
ceiver, repeating  the  special  answer. 

The  court  overruled  the  demurrer;  and  upon  trial  before  a  jury  judg- 
ment was  given  for  plaintiff,  from  which  appeal  was  taken,  and  it  was 
aflSrmed  by  the  Court  of  Civil  Appeals. 

The  court  did  not  err  in  overruling  the  demurrer,  because  the  petition 
alleged  that  the  conductor  was  incompetent  to  discharge  the  duties  U> 
which  he  was  assigned,  and  that  the  defendant  knew  the  fact,  or  might 
have  known  it  by  due  care  and  diligence,  and  that  plaintiff  did  not  know 
of  such  incompetency.  This  was  good  on  general  demurrer,  and  although 
the  other  allegations  might  show  the  conductor  to  be  a  fellow  servant, 
defendant  would  be  liable  if  guilty  of  negligence  in  employing  an  incom- 
petent person  for  such  a  place,  whose  negligence  caused  the  injury. 

At  the  trial  the  court  permitted  the  plaintiff,  over  the  defendant's  ob- 
jections, to  testify,  that  "  his  capacity  to  have  sexual  intercourse  with  his 
wife  was  greatly  impaired;"  to  which  the  defendant  objected,  "because 
there  was  no  allegation  in  the  petition  which  would  authorize  the  ad- 
mission of  such  evidence,  and  because  the  petition  does  not  claim  such 
damages."  It  is  well  settled  in  this  State,  that  a  general  all^ation  of 
damages  will  let  in  evidence  of  such  damages  as  naturally  and  necessarily 
result  from  the  wrongs  charged;  but  to  admit  proof  of  damages  which 
do  not  necessarily  result  from  the  injury  alleged,  the  petition  must  set 
up  the  particular  effects  claimed  to  have  followed  the  injury.  Railway 
V.  Curry,  64  Texas,  87.    The  object  of  pleading  is  to  notify  the  opposite 
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party  of  what  it  is  expected  to  prove  on  tiie  trial.  Ib  tiiis  case  there  was 
no  injury  alleged  to  have  been  inflicted  upon  any  organ  or  member  of 
the  body  from  which  such  ^ impairment*'  would  naturally y  not  to  say 
necessarily,  follow.     The  court  erred  in  admitting  the  evidence. 

The  judge  of  the  District  Court  charged  the  jury,  in  substance,  that 
if  the  conductor  of  the  train  on  which  the  plaintifif  was  employed  as 
brakeman  was  by  the  defendant  entrusted  with  the  direction  and  control 
of  plaintiff  in  the  discharge  of  his  duties  as  brakeman,  and  if  plaintiff's 
injuries  were  caused  by  the  negligence  of  the  conductor  while  engaged 
as  such,  plaintiff  could  recover  from  the  defendants  for  such  injunes. 
The  defendants  asked  the  court  to  charge  the  jury  to  the  contrary  of  this 
proposition,  which  was  refused.  The  giving  of  the  charges  by  the  court 
and  refusing  those  asked  by  defendants  are  assigned  as  error. 

On  the  10th  day  of  March,  1891,  the  Legislature  passed  the  following 
act: 

*'-4n  act  to  dqfine  who  are  fellow  servants  and  who  are  not  fellow  «er- 

vants. 

^^  Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
That  all  persons  engaged  in  the  service  of  any  railway  corporation,  for* 
eign  or  domestic,  doing  business  in  this  State,  who  are  entrusted  by 
such  corporation  with  the  authority  of  superintendence,  control,  or  com- 
mand of  other  persons  in  the  employ  or  service  of  such  corporation,  or 
with  the  authority  to  direct  any  other  employe  in  the  performance  of  any 
duty  of  such  employe,  are  vice  principals  of  such  corporations,  and  are 
not  fellow  servants  with  such  employe. 

*'  Section  2.  That  all  persons  who  are  engaged  in  the  common  service 
of  such  railway  corporation,  and  who  while  so  engaged  are  working  to* 
gether  at  the  same  time  and  place  to  a  common  purpose,  of  same  grade, 
neither  of  such  persons  being  entrusted  by  such  corporation  with  any 
superintendence  or  control  over  their  fellow  employes,  are  fellow  ser- 
vants with  each  other;  provided,  that  nothing  herein  contained  shall  be 
so  construed  as  to  make  employes  of  such  corporations  fellow  servants 
with  other  employes  of  such  corporations  engaged  in  any  other  depart- 
ment or  service  of  such  corporation.  Employes  who  do  not  come  within 
the  provisions  of  this  section  shall  not  be  considered  fellow  servants." 

The  third  section  is  not  material  to  the  decision  of  this  case. 

The  plaintiff  in  error  claims  that  this  act  is  void,  because: 

First  It  deprives  railroad  companies  of  the  equal  protection  of  the 
laws,  in  this,  that  it  does  not  apply  to  all  other  common  carriers,  and  is 
therefore  in  conflict  with  section  1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

Second.  That  it  contains  more  than  one  subject,  and  is  therefore  vio* 
lative  of  section  35  of  the  third  article  of  the  Constitution  of  this  State. 


Digitized  by  VjOOQIC 


'634  Texas. Supreme  Court  Reports.  [-4prfi, 

This  law  applies  equally  to  each  and  every  railroad  doing  business  in 
the  State,  and  in  no  respect  does  it  discriminate  against  any  particular 
railroad  company.  ''  When  legislation  applies  to  particular  bodies  or 
associations,  imposing  upon  them  additional  liabilities,  it  is  not  open  to 
the  objection  that  it  denies  to  them  the  equal  protection  of  the  laws,  if 
all  persons  brought  under  its  influence  are  treated  alike  under  the  same 
conditions."  Railway  v.  Mackey,  127  U.  S.,  209;  Mining  Co.  v.  Penn- 
sylvania, 125  U.  S.,  189;  Express  Co.  v.  Seibert,  142  U.  S.,  353;  Rail- 
way V.  Gibbes,  42  U.  8.,  391;  Electric  Lines  v.  Squire,  145  U.  S.,  175. 

In  Railway  v.  Mackey,  supra,  the  court  had  under  consideration  a  law 
upon  the  same  subject  and  under  like  objections  as  in  this.  In  Kansas  a 
law  was  enacted  which  made  all  railroad  companies  liable  for  injuria  re- 
ceived by  an  employe  through  the  negligence  of  a  fellow  servant.  The 
law  applied  to  none  but  railroad  corporations.  The  Supreme  Court  of 
the  United  States  sustained  the  law,  and  said:  "  The  hardship  or  in- 
justice of  the  law  of  Kansas  of  1874,  if  there  be  any,  must  be  relieved  by 
legislative  enactment.  The  only  question  for  our  examination,  as  the 
law  of  1874  is  presented  to  us  in  this  case,  is  whether  it  is  in  conflict  with 
clauses  of  the  Fourteenth  Amendment'*  The  objection  applied  to  the 
act  of  our  Legislature  is  not  better  framed  than  in  that  case,  and  is  with- 
out merit. 

The  second  objection  to  the  law  is  less  tenable  than  the  first.  There  is 
but  one  subject  embraced  in  the  law,  which  is  in  the  title  expressed  in 
the  affirmative  and  negative  form.  To  define  who  are  fellow  servants 
necessarily  defines  who  are  not  fellow  servants,  and  there  is  no  sound- 
ness in  the  proposition  that  this  act  contains  two  subjects  in  its  title  or  in 
its  provisions.  The  word  subjects,  as  used  in  the  Constitution,  is  not 
synonymous  with  "  provisions."     Tadlock  v.  Eccles,  20  Texas,  793. 

The  last  and  most  important  question  is,  does  the  language  of  the  act 
include  receivers  of  railway  companies  ?  It  is  clear  that  the  words  "  rail- 
way corporations"  do  not  mean  "' receivers  of  railway  corporations." 
How  then  is  the  construction  to  be  arrived  at  that  will  embrace  such  re- 
ceivers in  the  provisions  of  the  act  ?  Grant  that  the  Legislature  intended 
to  embrace  receivers,  but  failed  to  use  apt  words  to  express  that  inten- 
tion. Can  the  court  import  into  the  statute  a  case  omitted  from  it  by 
the  Legislature,  even  by  accident  ?  How  can  the  court  determine  that  it 
was  not  intentionally  omitted  ? 

In  Sutherland  on  Statutory  Construction,  section  430,  it  is  said: 
"  Liberal  construction  is  given  to  suppress  the  mischief  and  advance  the 
remedy.  For  this  purpose,  as  has  already  been  said,  it  is  a  settled  rule 
to  extend  the  remedy  as  far  as  the  words  will  admit,  that  everything  may 
be  done  in  virtue  of  the  statute  in  advancement  of  the  remedy  that  can 
be  done  consistent  with  any  construction.  Where  its  words  are  plain  and 
olearl}^  define  its  scope  and  limit,  construction  can  not  extend   it;  or 
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where  the  language  is  so  explicit  as  to  exclude  any  reasonable  inference 
that  such  extension  was  intended/* 

Lord  Brougham  said:  "If  we  depart  from  the  plain  and  obvious 
meaning,  we  do  not  construe  the  act,  but  alter  it.  We  supply  a  defect 
which  the  Legislature  could  easily  have  supplied,  and  are  making  the 
law,  not  interpreting  it." 

In  Turner  v.  Cross  and  Eddy,  83  Texas,  224,  Chief  Justice  Stayton 
•expressed  the  same  rule  in  this  clear  and  forcible  language:  "It  is  the 
duty  of  a  court  to  administer  the  law  as  it  is  written,  and  not  to  make 
the  law;  and  however  harsh  a  statute  may  be,  or  whatever  may  seem  to  be 
its  omissions,  courts  can  not  on  such  considerations  by  construction  restrain 
its  operations  or  make  it  apply  to  cases  to  which  it  does  not  apply,  with- 
out assuming  functions  that  pertain  solely  to  the  legislative  department 
of  the  government." 

It  is  unnecessary  to  multiply  authorities  upon  this  question.  The  law 
is  valid,  is  expressed  in  plain  words,  and  must  be  taken  and  enforced  by 
the  courts  according  to  its  terms.  The  Legislature  has  since  amended  it, 
but  that  does  not  affect  it  as  applicable  to  this  case. 

In  the  two  sections  of  the  statute  quoted  above,  the  employer  whose 
liability  is  enlai*ged  is  mentioned  eight  different  times,  in  various  connec- 
tions, and  each  time  the  language  used  is  "railway  corporations"  or 
•"such  corporations,"  referring  to  railway  corporations,  as  used  before. 
In  no  part  of  the  act  is  there  a  word  which  indicates  that  any  other  than 
railway  corporations  were  intended.  This  language  can  not  be  so  changed 
as  to  embrace  an  officer  of  the  court,  who  is  in  no  sense  a  corporation,  be- 
cause the  reasons  for  the  law  apply  equally  to  both.  To  supply  the  word 
^*  receiver  "  in  one  place  would  not  answer  the  purpose,  if  that  were  allow- 
able, which  it  is  not;  but  it  must  be  supplied  in  eight  different  places,  and 
with  reference  to  the  various  conditions  in  which  the  employer  is  related 
to  the  employe. 

Counsel  refer  to  Holy  Trinity  Church  v.  United  States,  148  United 
States,  465,  to  support  the  construction  contended  for;  but  in  that  case 
the  words  "  labor"  and  "  service "  were  used,  which  in  its  broadest  sense 
would  include  the  services  of  a  rector.  The  court  there  determined  that 
Congress  did  not  use  the  words  in  this  sense,  and  gave  to  them  the  mean- 
ing commonly  applied,  which  was  consistent  with  the  recognized  rules  of 
construction. 

The  District  Court  erred  in  its  instructions  given  to  the  jury  and  in  re- 
fusing those  asked  by  defendant.  * 

Defendant  in  error  claims  that  because  the  conductor  had  superintend- 
ence and  control  over  the  brakeman  he  was  not  a  fellow  servant,  inde- 
pendent of  the  statute.  It  is  not  alleged  in  the  petition  nor  found  as  a 
fact,  that  the  conductor  had  authority  to  employ  and  discharge  brake- 
inen«    According  to  the  rules  laid  down  in  the  decisions  of  this  court,  the 
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plaintiff  and  the  conductor  upon  the  same  train  were  fellow  senrants  in 
the  state  of  facts  set  up  in  plaintiff's  petition. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals 
are  reversed,  and  this  case  is  remanded  to  the  District  Court  for  further 
proceeding  herein. 

Reversed  and  remandeoL 

Delivered  April  26,  1894. 


The  First  National  Bank  v.  The  Western  Mortgaos  ahi> 

Investment  Company. 

No.  125. 

Desoription— Herd  of  Cattle— Increase. 

A  mortgage  was  executed  upon  ''  My  herd  of  fifteen  hundred  cattle,  lo- 
cated upon  my  ranch  pasture  in  McCulloch  County,  Texas,  each  and 
all  of  such  cattle  being  marked  and  branded  with  the  following  mark 
and  brand,  F+H,  and  consisting  of  bulls  and  breeding  and  grazing 
cattle  of  one  year  old  and  upwards.'^  Subsequently  the  mortgagor  ex- 
ecuted another  mortgage  upon  his  entire  herd.  In  a  contest  between 
the  two  mortgagees  it  appeared  that  at  the  date  of  the  first  mortgage 
there  were  in  the  herd  200  calves  under  one  year  ok),  and  that  at  the 
trial  the  increase  numbered  about  1800  head. 

Held:    1.   The  description  in  the  first  mortgage  included  the  in- 
crease  68$ 

2.  The  description  did  not  include  the  calves  under  one  year  old, 
and  they  were  subject  to  the  second  mortgage 640 

Error  to  Court  of  Civil  Appeals  for  Tliird  District,  in  an  appeal  from 
Travis  County. 

Justice  Key  did  not  sit  in  this  case  on  appeal. 

J.  L,  Peeler^  for  plaintiff  in  error. — Plaintiff  in  error  contends:  1.  That 
its  chattel  mortgage  was  superior  to  the  mortgage  of  said  company  as  to- 
the  200  calves  and  1800  head  of  increase,  and  was  the  first  and  only  lien 
on  them.  In  other  words,  the  plaintiff  in  error  contends  that  a  mortgage 
given  on  live  stock  in  this  State  does  not  cover  the  increase  thereof,  un- 
less some  reference  is  made  to  them.  Winter  v.  Landphere,  42  Iowa,  471 ; 
Darling  v.  Wilson,  60  N.  H.,  59;  Thorpe  v.  Cowles,  55  Iowa,  408;  Bc^gs 
V.  Stankey,  14  N.  W.  Rep.,  392;  Fowler  v.  Merrill,  11  How.,  896;  Jones 
on  Chat.  Mort.,  sees.  62, 150,  167;  2  Black.  Com.,  390;  Kelly  v.  Ried,  57 
Miss.,  89;  Stonebraker  v.  Ford,  81  Mo.,  533;  Willis  v.  Moore,  59  Texas, 
635,  and  authorities  cited. 

2.  Admitting,  for  argument's  sake,  that  a  mortgage  would  ordinarily 
cover  increase  without  reference  being  made  to  it,  yet  we  contend,  in  all 
seriousness,  that  the  mortgage  of  said  company  did  not  cover  the  calvea 
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or  increase  in  this  particular  ease,  and  that  the  words  *<  one  year  old  and 
upwards,'*  contained  in  the  descriptive  portion  of  said  mortgage,  were  a 
limitation  upon  the  term  ^^herd"  as  used  therein.  Jones  on  Chat. 
Mort.,  sec.  62;  Chapin  v.  Garretson,  52  N.  W.  Rep.,  104;  Conner  <fe  Co. 
V.  Littlefield  A  Bro.,  79  Texas,  77. 

3.  A  pre-existing  debt  is  a  sufficient  consideration  for  a  mortgage.  Mc- 
Keen  v.  Sultenfuss,  61  Texas,  825;  Rice  v.  Soders,  Posey's  U.  C,  615; 
Kranert  v.  Simon,  65  III.,  344;  Butler  v.  Houghwout,  42  III.,  18;  Mc- 
Maughlin  v.  Ward,  77  Ind.,  383;  Gilchrist  v.  Gough,  63  Ind.,  576; 
Machette  v.  Wanless,  1  Col.,  225;  Smith  v.  Worman,  19  Ohio,  145; 
Paine  v.  Benton,  32  Wis.,  491;  Turner  v.  McFee,  61  Ala.,  468;  Steiner 
V.  McCall,  61  Ala.,  406;  Cromelin  v.  McCauley,  67  Ala.,  542;  Turner 
V.  Killian,  12  Neb.,  580;  Cooley  v.  Hobart,  8  Iowa,  358;  Wright  v. 
Bundy,  11  Ind.,  398;  Usina  v.  Wilder,  58  Ga.,  178;  Hewitt  v.  Powers, 
84  Ind.,  295;  Louthian  v.  Miller,  85  Ind.,  161;  Jones  on  Chat  Mort., 
sec.  81;  Boone  on  Mort.,  sec.  54. 

A.  M,  Jackson^  for  defendant  in  error. — 1.  The  chattel  mortgage  of 
defendant  in  error,  the  mortgage  company,  was  upon  Ford's  herd  or  stock 
of  cattle  in  the  F-|-H  brand,  situated  on  his  ranch  in  McCulloch  and  Me- 
nard Counties,  and  the  court  below  properly  foreclosed  said  mortgage 
upon  all  of  the  cattle  belonging  to  said  herd. 

2.  A  mortgage  upon  a  herd  or  stock  of  cattle  attaches  to  and  covers 
the  natural  increase  of  such  stock  or  herd,  3  Laws.  Rights,  Rem.  and 
Prac.,  sec.  1370;  4  Id.,  sec.  1759;  Schoul.  on  Bail.,  sec.  176;  Story  on 
Bail.,  sec.  292;  1  Domat  Civ.  L.,  part  1,  book  3,  title  1,  sec.  1,  art.  7; 
8  Gill  <fe  Johns.,  39;  5  Yerg.,  195;  9  B.  Mon.,  124;  46  Mich.,  131;  64 
Wis.,  35;  67  Md.,  573;  Jones  on  Chat.  Mort.,  sees.  149,  150. 

GAINES,  Associate  Justick. — This  suit  was  brought  by  the  plaintiff 
in  error  to  recover  of  James  Ford  and  J.  L.  Driskill  upon  certain  prom- 
issory notes,  and  to  foreclose  a  mortgage  upon  a  certain  herd  of  cattle, 
executed  by  Ford  to  secure  their  payment.  The  Western  Mortgage  and 
Investment  Company,  Limited,  was  made  also  a  party  defendant.  The 
last  named  defendant  pleaded,  that  it  held  a  prior  mortgage  executed  by 
Ford  upon  the  entire  herd  m  question,  and  prayed  its  foreclosure  by 
decree  for  a  sale  of  the  cattle  and  for  preference  in  payment  from  the 
proceeds  of  the  mortgaged  property.  It  obtained  a  judgment  and  decree 
in  accordance  with  the  prayer  in  its  answer,  which  was  affirmed  in  the 
Court  of  Civil  Appeals. 

The  mortgage  of  the  defendant  compan}'^  was  executed  September  4, 
1885,  and  described  the  mortgaged  property  as  follows:  *'  My  herd  of 
1500  cattle,  located  on  my  ranch  pasture  in  McCulloch  County,  Texas, 
each  and  all  of  such  cattle  being  marked  and  branded  with  the  following 
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mark  and  brand,  F-|-H,  and  consisting  of  bulls  and  breeding  and  grazing 
cattle  of  on©  year  old  and  upwards." 

That  of  the  plaintiff  was  executed  January  3,  1887,  and  contains  the 
following  description  of  the  cattle  which  was  made  subject  to  the  lien: 
*'A11  cattle  in  the  following  brands,  to-wit,  F+H,  estimated  at  2000 
head.  Some  of  said  cattle  are  now  in  my  pasture  in  McCulloch  and 
Menard  Counties,  Texas,  and  the  remainder  on  the  range  in  said  coun- 
ties and  elsewhere  in  the  State  of  Texas;  together  with  the  increase  of 
said  cattle." 

The  latter  mortgage  was  given  for  a  pre-existing  debt.  It  appears  also 
from  the  agreed  statement  of  the  case  made  out  for  the  purposes  of  the 
appeal,  *^  that  on  the  4th  day  of  September,  1885,  the  date  of  the  cbattei 
mortgage  to  said  company,  the  said  Ford  had  on  his  ranch  pasture  in 
McCulloch  County  about  1500  head  of  cattle  in  the  F-f-H  brand,  besides 
calves,  and  there  were  then  about  200  head  of  calves  under  one  year  old." 

The  writ  of  error  presents  two  questions  for  our  determination.  It  is 
contended  on  behalf  of  the  plaintiff  in  error,  first,  that  the  mortgage  of  the 
defendant  in  error  does  not  embrace  the  200  calves  which  were  in  the 
herd  at  the  time  it  was  executed;  and  secondly,  that  it  does  not  cover 
the  increase  of  the  cattle  originally  subject  to  the  lien. 

In  reference  to  the  second  question,  the  Court  of  Civil  Appeals  say  in 
their  opinion: 

"We  now  reach  the  question  whether  the  mortgage  will  cover  the 
increase  of  the  herd  without  a  special  mention  to  that  effect.  The  follow- 
ing authorities  lay  down  the  rule,  that  between  the  parties  to  the  instru* 
ment,  the  mortgage  of  personal  property  covers  and  includes  its  increase: 
Evans  v.  Meniken,  8  Gill  <fe  Johns.,  48;  Hughes  v.  Groves,  1  Littell 
(Ky.),  317;  Meyes  Bros.  v.  Cook,  85  Ala.,  419;  Cohorn  v.  Miers,  67  Md.,. 
576;  Dyer  v.  The  State,  88  Ala.,  229;  Forman  v.  Proctor,  9  B.  Mon., 
124;  Grundy  v.  Beteler,  6  111.  App.,  511;  Pyatt  v.  Powell,  51  Fed.  Rep., 
553;  130  U.  S.,  78;  Funk  v.  Paul,  64  Wis.,  38;  Kellog  v.  Lonley,  46 
Mich,  133;  Cobby  on  Chat.  Mort.,  sees.  352-369;  Story  on  Bail.,  sec.  272; 
Jones  on  Chat.  Mort.,  sees.  149,  150;  3  Laws,  on  Rights  and  Rem.,  sec. 
1370;  4  Laws,  on  Rights  and  Rem.,  sec.  1759. 

"  In  Edward  v.  Osman,  84  Texas,  659,  in  the  foreiclosure  of  a  mort- 
gage that  did  not  cover  the  increase  of  the  cattle,  the  court  say:  *  It  is 
true  the  mortgage  did  not  expressly  include  the  increase  of  the  stock  of 
cattle  in  the  brands  mortgaged,  but  we  are  not  prepared  to  assent  to  the 
proposition  that  this  was  necessary  in  order  to  extend  the  mortgage  to 
the  natural  increase.'  But  the  question  is  not  decided,  as  the  case  is  dis- 
posed of  and  the  judgment  of  the  trial  court  foreclosing  the  mortgage 
upon  the  increase  is  affirmed  upon  other  grounds.  But  the  decision  could 
have  rested  upon  this  view  of  the  law,  and  if  not  express  authority  upoD 
the  question,  it  is,  to  say  the  least,  very  persuasive.. 
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*^Some  of  the  authorities  cited  apply  to  pledges,  but  we  can  see  no 
reason  in  principle  why  the  same  rule  of  law  should  not  apply  to  property 
mortgaged,  although  the  mortgagor  has  not  parted  with  possession.  In 
this  State  the  mortgagor  retains  the  title  and  right  to  possession  of  the 
property  encumbered,  subject  to  the  lien  in  favor  of  the  mortgagee.  By 
reason  of  this  rule  some  of  the  cases  cited  as  authority  for  our  holding 
may  not  be  entitled  to  much  weight  in  support  of  our  views,  as  in  the 
main  they  seem  to  rest  upon  the  common  law  rule,  that  the  mortgagee 
becomes  the  owner  of  the  thing  mortgaged,  and  as  an  incident  of  such 
ownership  is  also  entitled  to  the  increase  and  the  fruits  arising  from  the 
subject  mortgaged.  But  as  between  the  parties  to  the  mortgage,  when 
the  rights  of  an  innocent  third  party  have  not  intervened,  we  believe  the 
mortgage  of  the  dam  covera  its  increase,  and  that  the  mortgage  should 
extend  not  only  to  the  thing  described,  but  to  all  that  shall  arise  or  pro- 
ceed from  it.  We  have  discussed  this  question  from  the  standpoint  as  if 
a  controversy  between  the  parties  to  the  mortgage,  because  the  plaintiff 
in  error,  not  being  a  subsequent  mortgagee  for  value,  stands  in  the  same 
position  as  if  the  controversy  was  between  Ford,  the  mortgagor,  and  the 
defendant  in  error.  If  the  plaintiff  in  error  had  been  a  subsequent  mort- 
gagee for  value  without  notice,  we  are  not  prepared  to  say  that  we  would 
have  laid  down  the  rule  with  reference  to  the  mortgage  covering  the  in- 
crease as  broadly  as  we  have  stated  it;  but,  however,  as  this  question  is 
not  before  us,  we  leave  it  open." 

In  the  conclusions  thus  announced  we  fully  concur.  We  have  nothing 
to  add  to  what  is  said  upon  that  question,  and  adopt  so  much  of  the 
opinion  as  our  own. 

But  in  the  determination  of  the  other  question  we  do  not  concur. 

If  the  intention  had  been  to  include  the  entire  herd  of  cattle  in  the 
mortgage  of  September  4,  1885,  this  intention  would  have  been  fully  ex- 
pressed  by  describing  it  as  *'  my  herd  of  1500  cattle  in  McCulloch  County, 
Texas,  the  brand  being  F+H."  A  mention  of  the  several  classes  of  cat- 
tle comprising  the  herd  would  have  added  nothing  to  the  description.  It 
is  therefore  reasonable  to  conclude  that  the  addition  of  words  which 
described  the  property  by  the  several  classes  of  which  the  herd  consisted, 
and  which  omitted  one  class,  namely,  those  less  than  one  year  old,  was 
intended  by  the  parties  to  exclude  the  latter  from  the  operation  of  the 
mortgage. 

The  rule,  that  the  mention  of  one  thing  is  the  exclusion  of  another, 
applies  in  such  cases,  unless  upon  looking  to  the  entire  instrument  we 
discover  some  language  which  shows  a  contrary  intention.  Broom's  Le- 
gal Max.,  654.  But  there  is  nothing  except  the  general  words,  "my 
herd,"  which  tends  at  all  to  show  that  it  was  the  purpose  to  embrace  the 
calves.     The  other  descriptive  clauses  lead  to  a  contrary  conclusion. 

When  the  construction  of  a  contract  is  doubtful,  it  is  competent  to 
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show  by  parol  evidence  of  what  the  subject  matter  of  the  contract  con- 
sists, in  order  to  throw  light  upon  the  question.  We  see  from  the  state- 
ment as  to  Ford's  testimony,  that  at  the  time  the  mortgage  was  ezecated, 
there  were  in  the  herd  about  1500  cattle,  exclusive  of  the  calves.  This 
corresponds  with  the  number  of  cattle  comprised  in  the  herd  as  given  in 
the  description  in  the  mortgage. 

'^  Each  and  all  of  such  cattle  being  marked  and  branded  with  the  fol- 
lowing mark  and  brand,"  etc.,  are  words  which  strongly  indicate  that 
cattle  not  marked  and  branded  were  intended  to  be  excepted;  and  the 
clear  inference  from  Ford's  testimony,  as  shown  by  the  agreed  statement, 
is  that  the  calves  were  unmarked  and  unbranded.  No  good  reason  sug- 
gests itself  why  the  calves  should  have  been  omitted,  when  all  the  re- 
mainder of  the  herd  were  included;  but  this  does  not  justify  us  in  in- 
cluding them  contrary  to  the  intention  of  the  parties,  deduced  from  the 
language  employed  in  the  instrument,  when  construed  either  by  itself  or 
in  the  light  of  the  parol  testimony  as  to  the  classes  of  the  cattle  as  they 
existed  at  the  time  the  mortgage  was  executed. 

The  description  does  not  read,  "All  of  my  herd,"  etc.,  but  "  My  herd, 
♦  ♦  ♦  each  and  all  of  such  cattle  marked  and  branded,  ♦  »  ♦  and 
consisting  of  bulls  and  breeding  and  grazing  cattle  of  one  year  old  and 
upwards."  It  clearly  admits  of  the  same  construction  as  if  it  read,  "  that 
part  of  my  herd  of  cattle  which  consists  of  bulls  and  breeding  and  grazing 
cattle  of  one  year  old  and  upward,  which  are  marked  and  branded." 
The  number  of  the  cattle  given  in  the  mortgage,  there  being  that  num- 
ber in  the  herd,  exclusive  of  calves,  the  declaration  that  each  and  all  of 
the  mortgaged  animals  are  marked  and  branded,  and  mention  of  their 
ages  as  being  one  year  old  and  upwards,  all  tend  very  strongly  to  sup- 
port this  conclusion. 

For  the  reasons  given,  we  think  there  was  error  in  holding  that  the 
mortgage  covered  the  calves  and  the  increase  of  the  calves  which  consti- 
tuted a  part  of  the  herd  at  the  time  it  was  executed.  The  judgment 
must  be  reversed,  and  because  the  record  does  not  disclose  how  many  of 
such  calves  and  of  their  increase  were  in  the  herd  at  the  time  of  the  exe- 
cution of  the  mortgage,  the  cause  must  be  remanded.  If  such  calves  and 
their  increase  can  be  distinguished,  the  case,  it  would  seem,  ought  to  ad- 
mit of  an  easy  determination  upon  another  trial.  But  if  they  have  been 
marked  and  branded  as  the  parent  stock,  and  retained  in  the  herd,  so 
that  they  have  become  confused  with  it,  and  are  undistinguished  from 
the  cattle  subject  to  the  mortgage,  other  questions  may  arise  which  we 
will  not  undertake  to  determine  in  advance.  The  judgments  of  the  Dis- 
trict Court  and  the  Court  of  Civil  Appeals  are  reversed  and  the  cause 
remanded. 

Seversed  and  remandmi. 

Delivered  April  26,  1894. 
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L.  E.  Williams,  Administrator,  v.  William  Lumpkin. 

No.  291 . 

!•  Fraud— Injunotion  Against  Judgrment. 

Under  article  2875,  Revised  Statutes,  the  fraud  that  will  excuse  failure 
to  apply  for  an  injunction  against  a  judgment  within  twelve  months, 
has  in  contemplation  some  act  other  than  the  mere  taking  of  a  Judg- 
ment that  ought  not  to  have  been  taken 642 

:2*  Immaterial  Error. 

That  injunction  was  erroneously  perpetuated  as  part  of  the  relief  is  not 
material,  inasmuch  as  grounds  were  shown  to  support  the  Judgment 
relieving  the  homestead  from  the  effect  of  the  foreclosure  decree, 
against  which  relief  there  was  no  bar.  The  result  being  correct,  the 
judgment  is  approved 642 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  First 
District,  in  an  appeal  from  Anderson  County. 

Justice  Wiluams  did  not  sit  in  this  case. 

This  is  an  application  for  writ  of  error  to  revise  the  judgment  of  the 
Court  of  Appeals  in  a  second  appeal.  The  report  of  decision  on  the  first 
appeal  is  in  volume  I,  Texas  Civil  Appeals,  214. 

The  decision  on  the  second  trial  and  appeal  corrected  the  foreclosure 
decree  so  as  to  relieve  the  homestead  from  its  effect.  In  petition  for 
writ  of  error  the  following  grounds  were  relied  on: 

1.  That  the  court  erred  in  holding  that  Lumpkin  was  not  guilty  of 
culpable  negligence  in  not  appearing  and  answering  the  suit  of  plaintiff 
in  the  oiiginal  foreclosure  suit. 

2.  Because  Lumpkin  had  actual  notice  of  the  release  of  his  homestead 
years  before  the  date  of  the  judgment  sought  to  be  set  aside,  and  in  so 
far  as  its  reformation  is  sought,  resulted  solely  from  his  own  negligence 
and  carelessness,  wholly  unmixed  with  any  fraud  or  fault  of  appellant. 

3.  The  court  erred  in  holding  that  the  limitation  (article  2875,  Revised 
Statutes)  did  not  begin  to  run  until  Lumpkin  had  become  aware  that  the 
judgment  included  his  homestead,  etc. 

The  judgment  of  the  District  Court  relieving  Lumpkin's  homestead 
from  the  effect  of  the  foreclosure  decree,  and  perpetuating  the  injunction 
restraining  sale  under  it,  was  affirmed  in  the  Court  of  Civil  Appeals. 

Thoraas  B,  Ooodrich  A  Sorij  for  application,  cited:  Goss  v.  McClaren, 
17  Texas,  116;  Wood  v.  Lenox,  23  S.  W.  Rep.,  812;  Clegg  v.  Darragh, 
63  Texas,  357;  Johnson  v.  Templeton,  60  Texas,  238;  Nevins  v.  McKee, 
61  Texas,  412;  Ham  v.  Phelps,  65  Texas,  592;  Vardeman  v.  Edwai-ds, 
21  Texas,  787;  Buniley  v.  Rice,  21  Texas,  171;  Miller  v.  Clements,  54 
Texas,  851;  Cook  v.  De  la  Garza,  18  Texas,  431;  Prewitt  v.  Perry,  6 
Vol.  LXXXVI.  Sup.— 41 
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Texas,  260;  Gregg  v.  Bankhead,  22  Texas,  252;  Pillow  v.  Thompson, 
20  Texas,  206;  Doss  v.  Miller,  6  Texas,  338;  Easley  v.  Bledsoe,  59 
Texas,  488;  Jordan  v.  Corley,  42  Texas,  286;  Melton  v.  Lewis,  74  Texas, 
412;  Hungerford  v.  Seeligson,  20  How.,  156;  Rev.  Stata.,  art.  2875. 

STAYTON,  Chief  Justice. — We  fully  concur  in  the  opinion  of  the 
Court  of  Civil  Appeals  in  so  far  as  it  holds  that  sufficient  grounds  existed 
to  require  the  reformation  of  the  judgment  of  which  plaintifif  complained; 
but  that  judgment  was  rendered  more  than  twelve  months  before  he  in- 
stituted suit  asking  that  relief,  and  also  injunction  to  restrain  the  enforce* 
ment  of  the  judgment. 

The  statute  provides,  that  '<no  injunction  to  stay  an  execution  upon 
any  valid  and  subsisting  judgment  shall  be  granted  after  the  expiration 
of  one  year  from  the  rendition  of  such  judgment,  unless  it  be  made  to 
appear  that  an  application  for  such  injunction  has  been  delayed  in  conse- 
quence of  the  fraud  or  false  promises  of  the  plaintiff  in  the  judgment, 
practiced  or  made  at  the  time  of  or  after  the  rendition  of  such  judgment, 
or  unless  for  some  equitable  matter  or  defense  arising  after  the  rendition 
of  such  judgment."     Rev.  Stats.,  art.  2875. 

The  fraud  consisted  in  taking  a  decree  of  foreclosure  on  that  part  of 
one  of  the  tracts  which  constituted  defendant's  homestead,  when  the 
mortgage  had  been  corrected  by  a  release  placed  on  record  as  soon  as  the 
mistake  was  discovered;  but  the  application  for  injunction  was  not  de- 
layed in  consequence  of  any  act,  decree,  or  promise  made  at  the  time  of 
or  after  rendition  of  judgment. 

The  defendant  had  been  cited  to  appear  before  the  decree  was  entered, 
and  the  citation  advised  him  that  foreclosure  of  mortgage  on  these  tracts 
of  land  was  prayed  for;  but  he  had  no  reason  to  believe  that  plaintiff 
was  asking  foreclosure  on  the  entire  tract  of  which  his  homestead  was  & 
part  after  the  mortgage  covering  that  by  mistake  had  been  corrected  by 
release. 

Such  a  decree,  however,  was  entered,  and  no  act  was  done  at  that  time 
or  subsequently  to  induce  him  to  believe  that  the  decree  would  not  be 
enforced.  The  statute  which  excuses  the  failure  to  apply  for  injunction 
within  one  year  has  in  contemplation  some  act,  other  than  the  mere  tak- 
ing of  a  judgment  that  ought  not  to  be  taken,  by  which  a  party  is 
caused  to  delay  making  application;  and  no  such  acts  appearing,  we  are 
of  opinion  that  Lumpkin's  right  to  Writ  of  injunction  was  barred. 

While  right  to  that  specific  relief  was  barred,  it  does  not  follow  that 
any  other  lawful  relief  not  barred  might  not  be  granted. 

Lumpkin  sought  a  reformation  of  the  judgment,  so  as  to  exclude  his 
homestead  from  its  operation;  that  he  was  clearly  entitled  to  under  the 
facts  shown,  and  right  to  such  relief  was  not  barred.  The  injunction 
ought  to  have  been  dissolved;  but  if  it  had  been,  no  benefit  would  thereby 
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have  resulted  to  the  holder  of  the  judgment  of  wbich  reformation  was 
sought,  unless  some  person  could  be  found  who  would  buy  the  property 
in  controversy  subject  to  the  right  of  Lumpkin  as  it  might  be  declared 
in  the  pending  litigation. 

The  result  reached  by  the  Court  of  Civil  Appeals  is  correct,  and  appli- 
cation for  writ  of  error  will  be  overruled. 

Delivered  April  30,  1894. 


BosA  Ballastkb  v.  Mann  &  Stephens  bt  al. 
No.  130. 

1.  Boundaries  of  Cooke  and  Archer  Counties. 

A  careful  examination  of  the  several  acts  of  the  Legislature  which  throw 
light  upon  the  question,  satisfies  us  that  it  is  impossible  to  determine 
from  that  source  whether  or  not  any  portion  of  the  territory  now  en- 
closed within  the  limits  of  Archer  County  were  ever  embraced  within 
the  boundary  originally  assigned  to  Cooke  County.  Statutes  on  the 
subject  discussed 644 

2*  Recitals  in  Patent. 

Patent  issued  in  1855.  It  recited  that  the  land  was  situated  in  Cooke 
County.  Deposition  of  the  Commissioner  of  the  General  Land  Office 
stated  that  the  certificate  was  located  in  Cooke,  now  Archer  County. 
In  absence  of  any  other  testimony^  a  deed  for  the  land  (now  in  Archer 
County)  recorded  in  Cooke  County  January  10, 1857,  will  be  held  to 
have  been  properly  recorded ;  and  a  copy  admissible  in  evidence  un- 
der the  statute 646 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal  from 
Archer  County. 

W,  W.  Flood  and  A.  H,  Chrrigan^  for  plaintiff  in  error. — 1.  A  certi- 
fied  copy  of  a  deed  from  the  records  of  Cooke  County,  conveying  land 
in  Archer  County  only,  is  a  nullity  and  is  no  proof  of  the  transfer  of  real 
estate  in  Archer  County.  Rev.  Stats.,  art.  4333;  Act  May  12,  1846,  sec. 
4;  Alford  v.  Jones,  71  Texas,  519;  Jones  v.  Powers,  65  Texas,  207;  Han- 
cock V.  Lumber  Co.,  65  Texas,  225;  Uhl  v.  Musguez,  1  Posey's  U.  C,  650. 

2.  The  territory  of  a  new  county  remains  subject  to  the  jurisdiction  of 
the  county  from  which  it  was  taken  for  registration  purposes  until  organ- 
ized or  attached  to  some  other  county  for  that  purpose.  Rev.  Stats.,  art. 
670;  Baker  v.  Beck,  74  Texas,  562;  Lumpkin  v.  Muncey,  66  Texas,  311; 
Reeves  County  v.  Pecos  County,  69  Texas,  177. 

Hutcheaon^  (Jarrington  &  Sears,  F.  E.  Dycua,  and  L.  W,  Hdrtj  for  de- 
fendants in  error. 
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GAINES,  Associate  Justice. — The  plaintiff  in  error  bronght  this  suit 
against  defendants  in  error  Mann  <fe  Stephens  to  recover  a  tract  of  land 
consisting  of  1476  acres  lying  in  Archer  County,  which  was  was  patented 
to  the  heirs  of  F.  Gibenrath.  J.  C.  Hutchinson  was  vouched  in  as  war- 
rantor, and  made  himself  a  party  defendant.  The  case  was  tried  before 
the  court  without  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff  for 
467  acres  of  the  tract,  and  for  the  defendants  for  the  remainder.  From 
this  verdict  she  sued  out  a  writ  of  error.  The  Court  of  Civil  Appeals 
affirmed  the  judgment,  and  from  that  affirmance  the  present  writ  of  error 
is  prosecuted. 

F.  Gibenrath  fell  at  Goliad.  He  left  surviving  him  a  wife,  who  sub- 
sequently married  one  Jacobson,  and  two  daughters,  of  whom  the  plaintiff 
was  one.  The  defendants  claimed  title  to  the  1009  acres  which  was  ad- 
judged to  them  under  a  deed  alleged  to  have  been  executed  November 
18,  1856,  by  Mrs.  Jacobson  and  the  two  daughters,  joined  by  their  re- 
spective husbands,  to  J.  De  Cordova.  The  plaintiff  by  affidavit  attacked 
the  alleged  conveyance  as  a  forgery. 

The  court,  over  the  plaintiff's  objections,  admitted  in  evidence  a  cer- 
tified copy  of  the  deed  from  the  records  of  Cooke  County,  which  showed 
that  it  was  there  filed  for  record  January  10,  1857. 

The  deed  was  objected  to  on  several  grounds,  but  one  of  which  was 
relied  on  in  the  brief  filed  by  plaintiff  in  error  in  the  Court  of  Civil  Ap- 
peals. The  objection  there  urged,  and  which  is  still  insisted  upon  in  this 
court,  is  that  the  deed  was  not  properly  recorded  in  Cooke  County  be- 
cause the  land  did  not  then  lie  in  that  county. 

It  is  an  undisputed  fact  that  the  land  now  lies  in  Archer  County;  and 
it  is  broadly  asserted  in  the  brief  for  plaintiff  in  error,  that  '*the  terri- 
tory of  Archer  County  was  never  a  part  of  Cooke  County."  Counsel 
for  defendants  in  error  assert  with  equal  emphasis  that  the  land  lay  in 
Cooke  County  at  the  time  the  deed  was  filed  for  record.  Except  a  state- 
ment in  a  deposition  of  the  Commissioner  of  the  Land  Office,  that  the  cer- 
tificate *'  was  located  in  Cooke,  now  Archer  County,"  no  testimony  was 
introduced  by  either  side  upon  the  question.  Counsel  for  the  respective 
parties  seem  to  treat  it  as  a  matter  of  which  we  are  required  to  take  judi- 
cial knowledge,  and  refer  to  the  statutes  fixing  the  boundaries  of  the  two 
counties  in  support  of  their  respective  positions. 

But  we  are  of  opinion  that  neither  contention  can  be  maintained.  A 
careful  examination  of  the  several  acts  of  the  Legislature  which  throw 
light  upon  the  question  satisfies  us  that  it  is  impossible  to  determine  from 
that  source  whether  or  not  any  portion  of  the  territory  now  included 
within  the  limits  of  Archer  County  was  ever  embraced  within  the  bound- 
aries original  1}^  assigned  to  Cooke. 

Cooke  County  was  created  by  an  act  approved  March  20,  1848.  Its 
extreme  south  and  its  western  boundaries  were  fixed  by  calls  for  lines 
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ranning  from  the  southwest  corner  of  Denton  west  sixty  miles,  and  thence 
north  to  Red  River.  Pasch.  Dig.,  art.  348.  Its  west  boundary  was 
therefore  fixed  at  the  distance  of  sixty  miles  from  the  western  boundary 
of  Denton,  and  ran  parallel  to  it.  The  west  boundary  so  established  re- 
mained unaffected  luitil  the  Act  of  August  27,  1856,  which  created  Jack 
County,  became  a  law  (PaschaFs  Digest,  article  430),  unless  its  location 
was  changed  by  the  Act  of  February  2,  1856  (Paschal's  Digest,  article 
430),  which  created  the  county  of  Young.  Whether  the  limits  there  as- 
signed to  Young  encroached  upon  the  territory  of  Cooke  as  it  was  origi- 
nally established,  becomes  the  controlling  question  in  determining  the 
immediate  point  under  consideration;  for  the  east  boundary  line  of 
Archer  is  but  a  prolongation  northward  of  the  eastern  boundary  of 
Young,  and  it  follows  that  if  Young  County  extends  so  far  east  as  to 
embrace  any  part  of  the  original  territory  of  Cooke,  then  a  portion  of 
the  latter  territory  was  necessarily  included  in  Archer  when  that  county 
was  created. 

But  the  location  of  the  eastern  boundary  of  Young  with  reference  to 
the  western  line  of  Cooke  is  a  matter  which  the  statutes  do  not  enable  us 
to  determine.  The  boundaries  of  Young  County  as  originally  established 
were  described  as  ^'  beginning  at  a  point  due  west  of  the  southwest  cor- 
ner of  the  county  of  Jack,  and  six  miles  eastwardly  of  the  southeast  cor- 
ner of  the  Indian  Reserve,  thence  north  thirty  miles,  thence  west  thirty 
miles,  thence  south  thirty  miles,  and  thence  east  to  the  place  of  begin- 
ning.    Laws  1855-56,  p.  72;  2  Sayles'  Early  Laws,  art  2519. 

It  is  to  be  noted  that  although  the  southwest  comer  ot  the  county  of 
Jack  is  called  for,  no  county  of  that  name  had  been  established  at  the 
time.  Some  bill  may  have  been  pending  for  the  creation  of  a  county  to 
be  known  as  Jack,  but  what  its  proposed  boundaries  may  have  been  we 
do  not  know.  It  is  appai*ent,  however,  that  if  such  was  the  case,  its 
boundaries  were  in  part  at  least  different  from  those  of  the  county  of  that 
name  which  was  subsequently  created  by  the  Act  of  August  26,  1856. 
Laws  Spec.  Sess.  1856,  p.  62;  2  Sayles'  Early  Laws,  art.  2584. 

The  act  last  named  fixed  the  southwest  corner  of  Jack  at  the  southeast 
comer  of  Young.  At  the  same  session  the  act  creating  Young  County 
was  so  amended  as  to  omit  from  the  calls  for  its  boundaries  the  words 
"due  west  from  the  southwest  comer  of  the  county  of  Jack."  Laws 
1856,  Spec.  Sess.,  p.  41;  2  Sayles'  Early  Laws,  art.  2559.  The  purpose 
of  the  amendment,  it  is  to  be  inferred,  was  not  to  change  the  boundaries 
of  the  county,  but  merely  to  omit  words  of  misdescription. 

The  act  creating  Young  County  was  passed  at  a  regular  session  of  the 
Legislature,  and  although  the  act  amendatory  thereof  and  that  creating 
the  county  of  Jack  were  passed  by  the  same  Legislature,  their  passage 
occurred  at  a  subsequent  session.  Subsequently  the  calls  for  the  bounda- 
ries of  Jack  County  were  so  changed  as  to  place  its  southeast  corner  in 
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the  east  line  of  Yoang,  Instead  of  putting  it  at  its  southeast  corner,  as 
in  the  original  act.  Laws  1857-58,  p.  97;  2  Sayles'  Early  Laws,  art.  2710. 
This  change  was  doubtless  due  to  the  fact  that  it  had  been  ascertained 
that  a  line  running  due  west  from  the  southwest  comer  of  Wise  would 
intersect  the  east  line  of  Young  at  a  point  noi*th  of  its  southeast  comer; 
and  it  tends  strongly  to  show  that  at  the  time  the  original  act  was  passed, 
the  position  of  the  south  and  east  lines  of  Young  with  reference  to  the 
original  south  and  west  lines  of  Cooke  were  not  definitely  known. 

It  is  notable  that  in  defining  the  boundaries  of  Jack  the  Legislature  did 
not  give  the  length  either  of  its  north  or  south  boundary  line,  as  was 
usual  with  reference  to  all  the  counties  laid  out  in  that  section  of  the 
State;  and  it  is  to  be  inferred  that  this  resulted  from  the  fact  that  the 
distance  from  the  west  line  of  Wise  to  the  east  line  of  Young  was  not 
known.  That  it  was  not  an  inadvertent  omission  is  shown  by  the  fact 
that  th^e  is  the  same  omission  with  respect  to  the  boundaries  of  Clay, 
which  occupies  with  respect  to  Archer  the  same  position  which  Jack  oc- 
cupies with  respect  to  Young.  We  know,  that  after  Wise  County  was 
created  the  territory  for  a  distance  of  thirty  miles  west  remained  in  the 
county  of  Cooke;  but  not  knowing  the  distance  from  the  west  boundary 
of  Wise  to  the  east  boundary  of  Young,  we  can  not  say  whether  the  limits 
of  Young  embraced  any  of  the  territory  of  Cooke  or  not. 

Taking  these  statutes  all  together,  our  conclusion  is,  that  in  creating  the 
county  of  Young  the  Legislature  intended  to  establish  its  boundaries  with- 
out reference  to  the  then  existing  boundaries  of  Cooke,  and  that  it  can 
not  be  judicially  ascertained  whether  there  was  any  conflict  or  not. 

Since  the  east  line  of  Archer  is  but  the  prolongation  of  the  east  line  of 
Young,  it  follows  that  we  can  not  determine  whether  any  part  of  the 
original  territory  of  Cooke  is  or  is  not  now  included  within  the  county 
of  Archer. 

Archer  County  was  not  created  until  January  22, 1858.  2  Sayles'  Early 
Laws,  art.  2685.  The  deed  in  question  was  recorded  in  January  of  the 
previous  year.  The  patent,  which  was  issued  November  10, 1855,  recites 
the  land  was  situated  in  Cooke  County.  The  Commissioner  of  the  Gen- 
eral Land  Office  testified,  that  the  certificate  by  virtue  of  which  the  land 
was  patented  was  located  in  Cooke,  now  Archer,  County.  The  recitals 
in  the  patent  must  be  taken  as  prima  facie  true;  and  not  being  able  to 
say  as  a  matter  of  judicial  knowledge  that  no  part  of  the  county  of  Archer 
was  ever  embraced  in  the  county  of  Cooke,  we  are  constrained  to  hold 
that  the  deed  was  properly  recorded  in  the  county  of  Cooke. 

We  are  therefore  of  opinion  that  the  court  did  not  err  in  admitting  the 
certified  copy  of  the  deed  which  purported  to  be  executed  by  plaintifiF  and 
others  to  J.  De  Cordova.  With  this  copy  in  evidence  the  testimony  was 
amply  sufficient  to  sustain  the  finding  that  the  deed  was  genuine,  although 
the  plaintiff  attacked  it  as  a  forgery,  and  testified  that  she  never  executed 


Digitized  by  VjOOQIC 


1894,'}  Forrest  v.  Durnell.  647 

it.  It  is  therefore  unnecessary  for  us  to  decide  whether  or  not  the  Court 
of  Civil  Appeals  was  correct  in  holding  that  the  finding  of  the  trial  judge 
should  be  sustained,  even  though  the  copy  of  the  deed  should  have  been 
excluded. 

We  find  no  error  in  the  judgments  of  the  District  Court  and  of  the 
Court  of  Civil  Appeals,  and  they  are  therefore  affirmed. 

Affirmed. 

Delivered  May  3,  1894. 


T.  C.  Forrest  v.  T.  B.  Durnell  et  al. 
No.  136. 

1.  Lcmdlord  a>nd  Tenant— Statutory  Lien. 

Article  3121,  Revised  Statutes  (Sayles'  edition),  prescribes  that  tenants 
under  a  lease  contract  *'  shall  not  rent  or  lease  said  lands  or  tenements 
during  the  term  of  said  lease  to  any  other  person  without  first  obtain- 
ing the  consent  of  the  landlord,  his  agent  or  attorney/'  This  has  ap- 
plication to  sublettlngs  as  well  as  assignments  by  lessees 649 

2.  Assigrnees  and  Undertenants. 

The  relation  of  landlord  and  tenant  strictly  does  not  exist  unless  there 
be  a  reversionary  interest  in  the  former;  out  of  this  arises  the  distinc- 
tion between  assignments  and  underleases.  If  a  lessee  parts  with  his 
whole  term  in  all  the  rented  premises,  no  reversionary  interest  remains 
in  him,  and  a  person  taking  through  him  is  an  assignee,  liable  as  the 
original  lessee.  If  the  lessee  rents  parts  to  difi'erent  persons  for  the 
entire  term,  such  holders  are  also  assignees,  and  so  far  liable  as  the 
original  lessee.  A  subtenant  is  one  who  leases  aD  or  part  of  the  rented 

premises  for  a  term  less  than  the  original  term 649 

8.  Tenant— Assigrnee— Subtenant. 

A  tenant  is  one  who  occupies  the  lands  or  premises  of  another  in  subor- 
dination to  that  other's  title,  and  with  his  assent,  express  or  implied. 
This  is  recognized  as  a  definition  of  the  word  tenant  in  the  statute, 

and  includes  lessee,  assignee,  or  subtenant 650 

4.  Notice  of  Landlord's  Lien. 

The  statute  Informs  all  tenants  that  they  can  acquire  no  right  to  use 
premises  without  the  landlord's  consent,  and  of  the  further  fact  that 
the  law  gives  him  a  lien  on  all  the  products  of  the  land  to  secure  the 
rent.  Whatever  contract  an  assignee  or  undertenant  may  make  with 
the  original  lessee,  he  must  be  understood  to  assume  toward  the  lessor 
the  relation  of  tenant,  and  consent  to  the  statutory  lien.    The  lessee 

can  not  transfer  the  land  freed  from  the  lien 651 

•^.  Consent  of  Landlord.  ^ 

If  the  landlord  consents  expressly  or  impliedly  to  the  occupation  of  his 
land  by  an  assignee  or  undertenant,  the  relation  of  landlord  and  ten- 
ant necessarily  exists.  If  consent  is  not  given,  such  assignee  or  under- 
tenant, so  far  as  the  landlord  and  his  rights  are  concerned,  must  be 
treated  simply  as  employe  of  the  lessee 651 
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6.  Statutory  Lien  for  Bents. 

Under  the  statutes  now  in  force  a  landlord  has  a  lien  on  all  the  crops 
raised  on  the  rented  premises,  unless  this  be  surrendered  by  contract; 
and  it  matters  not  whether  his  premises  be  cultivated  by  the  original 
lessee,  his  assignee,  or  subtenant 652 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District^ 
in  an  appeal  from  Ellis  County. 

J.  E.  Lancaster  and  JIf.  B.  TempletoUj  for  appellant. — 1.  The  only  qaes- 
tlon  presented  in  this  case  is,  were  defendants  Robinson,  Harrison,  and 
Williams  subtenants  or  assignees  of  the  Durnell  lease.  The  distinguish^ 
able  difference  between  the  two  is  only  this:  when  the  lessee  conveys  his^ 
entire  term  in  the  whole  or  a  part  of  the  premises,  it  is  an  assignment  of 
the  lease;  but  when  he  lets  the  premises  for  a  less  time  than  the  period  of 
his  unexpired  term,  it  is  an  underleiise.  Railway  v.  Settegast,  79  TexaSy 
262;  2  W.  <fe  W.  C.  C,  sec.  713;  70  Texas,  176;  Wood  on  LandL  and 
Ten.,  sees.  69,  74,  830,  841,  884;  16  Am.  St.  Rep.,  274,  and  notes;  10 
Am.  St.  Rep.,  559;  82  N.  Y.,  197. 

2.  It  is  immaterial  whether  the  rerenting  is  for  the  whole  of  the  prem* 
ises  or  only  a  part  of  the  premises;  if  it  is  for  the  entire  unexpired  term^ 
it  is  an  assignment  pro  tanto.     Tayl.,  7  ed.,  sec.  448. 

8.  When  there  are  several  assignees,  each  holding  certain  portions  of 
the  estate  severally,  for  the  full  unexpired  term,  they  should  plead  and 
prove  the  amounts  so  held  by  them  respectively;  otherwise  the  court- 
should  render  judgment  against  them  jointly.  Tayl.  on  Landl.  and  Ten.^ 
7  ed.,  sec.  443. 

4.  The  assignor  of  a  lease  remains  liable  to  landlord  for  the  rents,  and 
also  the  assignees  become  liable  to  the  landlord  for  all  the  covenants  of 
the  original  lease.     All  are  liable. 

Powell  &  Harding^  for  appellees,  cited:  Rev.  Stats.,  art.  8122;  Har- 
vey V.  McGrew,  44  Texas,  412;  Le  Gierse  <fe  Co.  v.  Green,  61  Texas,  128;. 
Tayl.  on  Landl.  and  Ten.,  sees.  16,  488,  448,  748;  Wood  on  Landl.  and 
Ten.,  sees.  94,  95,  880;  6  Laws,  on  Rights  and  Rem.,  sec.  2845;  4  Wait's 
Act.  and  Def.,  248. 

STAYTON,  Chief  Justice. — Forrest  rented  to  Darnell,  for  the  year 
1891,  87  acres  of  land,  for  which  the  latter  agreed  to  pay  $4  per  acre. 

Afterwards  Durnell,  for  the  same  term,  rented  to  Harrison  50  acres  of 
the  land  at  $4  per  acre  for  so  much  as  he  cultivated  in  grain,  and  for  that 
cultivated  in  cotton  to  pay  one-fourth  of  the  cotton  raised  on  the  land  so 
used.  To  the  other  defendants  Durnell  rented  the  residue  of  the  land  for 
the  3'ear,  they  agreeing  to  pay  him  as  rent  one-fourth  of  the  cotton  and. 
one-third  of  the  grain  raised. 
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On  this  state  of  facts  the  Court  of  Civil  Appeals  has  certified  seven 
questions  for  decision;  and  without  considering  them  seriatim,  the  legal 
questions  arising  upon  them  will  be  considered  in  so  far  as  they  bear  upon 
the  rights  of  the  parties. 

The  statute  provides:  '*  If  lands  or  tenements  are  rented  by  the  land- 
lord to  any  person  or  persons,  such  person  or  persons  renting  said  lands 
or  tenements  shall  not  rent  or  lease  said  lands  or  tenements  during  the 
term  of  said  lease  to  any  other  person  without  first  obtaining  the  consent 
of  the  landlord,  his  agent  or  attorney."     Sayles'  Civ.  Stats.,  art.  8121. 

This  statute  has  application  to  sublettlngs  as  well  as  assignments  by 
lessees,  and  was  doubtless  enacted  to  secure  to  the  owners  of  lands  the 
selection  of  persons  to  occupy  and  care  for  them,  as  well  as  to  secure 
them  the  right  to  have  none  occupy  their  lands  whose  ability  or  willing- 
ness to  pay  the  rents  contitusted  for  was  not  satisfactory. 

Under  the  statute,  persons  renting  lands  or  tenements  stand  as  would 
they,  in  the  absence  of  such  a  statute,  under  contracts  containing  cove> 
nants  against  sublettlngs  or  assignments;  and  on  violation  of  the  statute, 
the  rights  and  remedies  of  parties  are  the  same  as  would  they  be  under 
such  covenants,  for  under  the  statute  they  are  implied. 

Such  remedies,  however,  a  landlord  may  waive;  and  when  he  does  so, 
his  rights  and  remedies  for  collection  of  rent,  as  well  as  the  rights  and 
liabilities  of  the  lessee  and  of  persons  to  whom  he  may  assign  or  sublett 
most  rest  as  at  common  law,  except  as  controlled  by  statute. 

At  common  law,  in  the  absence  of  covenant  forbidding,  a  lessee  had 
the  right  to  assign  or  sublet. 

The  relation  of  landlord  and  tenant  strictly  does  not  exist  unless  there 
be  a  reversionary  interest  in  the  former;  and  out  of  this  arises  the  dis- 
tinction between  assignments  and  underleases.  If  a  lessee  parts  with  his 
whole  term  in  all  the  rented  premises,  no  revei*sionary  interest  remains 
in  him,  and  a  person  taking  through  him  is  an  assignee,  liable  to  payment 
to  the  landlord  as  the  original  lessee  contracted  to  pay.  If  he  rents  parts 
of  it  to  different  persons  for  the  entire  term,  then  such  persons,  to  the 
extent  of  their  several  holdings,  are  also  assignees,  and  in  so  far  liable  to 
the  lessor  Just  as  was  the  original  lessee.  Railway  v.  Settegast,  79  Texas, 
262;  Tayl.  on  Landl.  and  Ten.,  443. 

A  subtenant  is  one  who  leases  all  or  a  part  of  rented  premises  from  the 
original  lessee  for  a  term  less  than  that  held  by  the  latter,  and  in  that 
case  the  lessee  retains  a  reversionary  interest.  In  such  cases  at  common 
law  a  subtenant's  property  was  subject  to  distress,  while  he  was  not  liable 
on  the  contract  between  lessor  and  lessee. 

At  common  law,  however,  the  landlord  had  no  lien  on  his  tenant's 
property  until  distrained;  while  under  the  statute  of  this  State  he  has  a 
preference  lien  on  all  the  crops  raised  on  his  rented  premises,  unless  the 
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^ords  "  property  of  the  tenant"  are  to  be  so  restricted  as  to  embrace 
only  the  property  of  the  original  lessee.     Sayles'  Civ.  Stats.,  art-  3107. 

There  may  be  some  confusion  in  the  decisions  of  the  courts  of  this  State 
•as  to  the  liability  of  the  property  of  a  subtenant  for  rent  due  by  the  lessee. 

It  was  held,  that  a  subtenant  who  occupied  premises  for  the  first  two 
years  of  a  term  for  three,  and  had  paid  to  the  lessee  the  rent  due  there- 
for, was  not  liable  to  the  lessor  on  the  contract  between  him  and  the 
lessee;  and  further,  that  a  crop  raised  by  him  during  the  third  year,  he 
having  become  the  lessee  for  that  year  by  express  agreement  of  all  parties, 
was  not  subject  to  distress  to  secure  payment  of  rent  to  the  landlord  for 
the  two  preceding  years  during  which  he  occupied  the  land  as  a  subten- 
ant; but  no  question  arose  whether  crops  raised  by  him  during  the  time 
he  held  as  subtenant  would  have  been  affected  by  lien  to  secure  the  rent 
due  to  the  lessor  for  those  years.     Harvey  v.  McGrew,  44  Texas,  412. 

It  was  again  held,  that  a  subtenant,  in  the  absence  of  contract  made  by 
him,  was  not  liable  to  a  landlord.    Giddings  v.  Felker,  70  Texas,  176. 

These  cases  have  no  immediate  bearing  on  the  questions  certified. 

In  Gibson  v.  Mullican,  58  Texas,  433,  it  seems  to  have  been  the  opin- 
ion of  the  court,  that  crops  raised  on  rented  land  by  a  subtenant  were  not 
subject  to  distress,  unless  there  was  contract  between  the  subtenant  and 
landlord,  whereby  the  former  obligated  himself  to  pay  the  rent;  but  that 
decision  was  made  under  the  law  in  force  prior  to  the  statute  herein  before 
copied,  and  the  opinion  intimates  that  under  the  law  now  in  force  a  lien 
on  the  crop  raised  by  the  subtenant  would  exist. 

The  same  ruling  was  made  by  the  Court  of  Appeals.  Lea  v.  Hogue,  1 
W.  <fe  W.  C.  C,  sec.  607;  Knight  v.  Old,  2  Willson's  C.  C,  sec.  79. 

These  cases  proceed  on  the  theory  that  there  was  no  contract  between 
the  landlord  and  the  subtenant;  but  the  first  of  these  cases  seems  to  oon- 
<5ede  that  such  a  rule  could  not  be  sustained  if  the  contract  between  the 
lessor  and  lessee  contained  a  stipulation  against  subletting  or  that  crop 
of  a  subtenant  should  be  subject  to  payment  of  rent. 

In  the  more  recent  case  of  Stokes  v.  Bumey,  3  Texas  Civil  Appeals, 
219,  it  was  held  by  a  Court  of  Civil  Appeals,  that  under  the  statute  pro- 
hibiting a  lessee  to  rent  or  lease  lands  without  consent  of  his  landlord, 
the  crops  of  a  subtenant  were  subject  to  the  landlord's  lien  in  the  absence 
of  such  consent. 

''A  tenant  is  one  who  occupies  the  lands  or  premises  of  another,  in 
subordination  to  that  other's  title,  and  with  his  consent,  express  or  im- 
plied."    Wood  on  Landl.  and  Ten.,  1. 

We  are  of  opinion  that  any  person  who  sustains  such  a  relation  to 
property  and  its  owner  is,  within  the  meaning  of  the  statute,  a  "  tenant " 
upon  whose  property  it  gives  a  lien  to  secure  rent,  whether  such  person 
be  a  lessee,  an  assignee,  or  only  a  subtenant. 
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No  assignee  of  a  lease  or  subtenant  can  be  heard  to  say  that  he  was  ig- 
norant of  the  terms  on  which  the  lessee  held  possession;  nor  can  he  be 
heard  to  say  that  it  was  his  intention,  without  the  landlord's  consent,  to 
deprive  him  of  any  right  he  would  have  had  in  or  to  the  products  of  the 
rented  premises  if  he  had  not  entered  upon  and  used  the  land.  The 
statute  informs  them  that  they  can  acquire  no  right  to  use  the  premises 
without  the  landlord's  consent,  and  of  the  further  fact  that  the  law  gives 
him  a  lien  on  all  the  products  of  the  land  to  secure  the  rent. 

Under  such  circumstances,  whatever  contract  an  assignee  or  under- 
tenant may  make  with  the  original  lessee,  he  must  be  understood  im- 
pliedly to  assume  towards  the  lessor  the  relation  of  tenant,  and  to  consent 
that  the  lien  given  by  statute  shall  exist. 

A  lessee  can  not  free  himself  or  the  products  of  leased  premises  from 
the  lien  given  by  statute,  unless  by  contract  with  the  lessor  or  payment 
of  rent,  and  he  certainly  has  no  power  to  confer  on  any  third  person  a 
right  to  use  the  land,  freed  from  lien  on  its  products. 

If  the  landlord  consents  expressly  or  impliedly  to  the  occupation  of  his 
land  by  an  assignor  or  undertenant,  the  relation  of  landlord  and  tenant 
necessarily  exists  between  him  and  such  persons;  for  under  the  statute 
such  holdings  are  illegal  without  such  consent. 

If  the  consent  of  the  landlord  be  not  given,  such  assignees  or  sub- 
tenants, in  so  far  as  the  landlord  and  his  rights  are  concerned,  must  be 
treated  simply  as  employes  of  the  lessee. 

"The  land  and  the  crops  to  be  grown  can  not  be  freed  from  the  con- 
•ditions  imposed  by  law,  nor  can  the  lessor's  rights  be  abridged  by  any 
subordinate  contract  of  the  lessee.  He  can  pass  no  better  estate  nor  con- 
fer any  superior  right  to  the  use  of  the  land  than  he  possessed  himself. 
If  it  were  otherwise,  the  subletting  in  parts  might  defeat  the  security 
^ven  under  the  statute  and  render  it  inoperative. 

"  The  subtenant's  crop  may  be  under  a  double  lien,  that  of  the  owner 
of  the  land  and  that  of  his  immediate  lessor;  but  the  former  is  paramount, 
and  the  rent  due  on  the  primary  lease  must  be  satisfied."  Montague  v. 
Serial,  89  N.  C,  139;  Agee  v.  Mayor,  71  Ala.,  89;  Steinhardt  v.  Bell,  80 
Ala.,  208;  Wyatt  v.  Byron,  1  M.  G.  &  S.,  623. 

If^  however,  a  subtenant's  property  is  subjected  to  payment  of  rent 
under  the  contract  made  between  the  lessor  and  lessee,  then  he  may  avail 
himself  of  this  fact  as  a  defense  against  the  claim  of  the  lessee  against 
him,  or  he  may  make  such  fact  the  basis  for  affirmative  relief  if  thus  he 
has  been  made  to  pay  more  than  he  contracted  to  pay  to  the  original 


The  rules  considered  are  such  as  would  be  enforced  in  a  court  of  law; 
but  in  a  court  of  equity,  even  when  no  privity  of  contract  exists  between 
it  lessor  and  a  subtenant,  the  former  is  not  remediless  against  the  latter 
in  all  cases. 
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The  rule  in  such  cases  is  thus  stated:  <^  It  is  well  known,  that  although 
a  derivative  lessee  or  undertenant  is  liable  to  be  distrained  for  rent  dur- 
ing his  possession,  yet  he  is  not  liable  to  be  sued  for  rent  on  the  covenant 
of  the  lease,  there  being  no  privity  of  contract  between  him  and  the 
lessor.  But  suppose  the  case  to  be  that  the  original  lessee  is  insolvent 
and  unable  to  pay  the  rent;  the  question  would  then  arise  whether  the 
underlessee  should  be  permitted  to  enjoy  the  profits  and  possession  of 
the  estate  without  accounting  for  the  rent  to  the  original  lessor.  Un- 
doubtedly there  would  be  no  remedy  at  law.  But  it  is  understood  that 
in  such  cases  courts  of  equity  would  relieve  the  lessor,  and  would  direct 
a  payment  of  the  rents  to  the  lessor  upon  a  bill  making  the  original  lessee 
and  the  undertenant  parties.  For  if  the  original  lessee  were  compelled 
to  pay  the  rent,  he  would  have  a  remedy  over  against  the  undertenant; 
and  besides,  in  the  eyes  of  a  court  of  equity  the  rent  seems  properly  to 
be  a  trust  or  charge  upon  the  estate;  and  the  lessee  is  bound,  at  least  in 
conscience,  not  to  take  the  profits  without  a  due  discharge  of  the  rent  out 
of  them."     1  Story's  Eq.,  687. 

Under  the  statutes  now  is  force  a  landlord  has  a  lien  on  all  the  crops 
raised  on  the  premises,  unl^  this  be  surrendered  by  contract,  and  it  mat* 
ters  not  whether  the  premises  be  cultivated  by  the  original  lessee,  his  as- 
signee,  or  a  subtenant 

Delivered  May  7,  1894. 


Salub  E.  Fossett  v.  A.  G.  McMahan  et  al. 
No.  131. 

1.  Homestead— Lien  Holder— Administration. 

Article  1993  of  the  Revised  Statutes  empowers  the  Probate  Court  to  set 
aside  homestead  to  the  widow,  etc.,  of  the  deceased;  but  article  9000 
limits  the  power  to  such  property  as  is  not  subject  to  the  liens  therein 
specified.  Tt  follows,  therefore,  that  in  setting  aside  94  acres  of  land 
subject  to  the  vendor's  lien  the  Probate  Court  acted  without  authority 
of  law 654 

2.  Same— Void  Order  of  Court. 

We  are  of  opinion  that  although  such  an  order  should  not  be  held  abso- 
lutely void,  it  should  be  held  void  as  to  the  lien  holder,  and  that  he 
may  avoid  it  by  establishfug  his  claim  and  procuring  an  order  to  sell 
the  property  for  Its  satisfaction,  in  the  same  manner  as  if  no  such  pre- 
vious order  existed.    Such  sale  would  pass  the  title 654 

Certified  Questions  from  Court  of  Civil  Appeals  for  Second  District^ 
in  an  appeal  from  Bosque  County. 

J".  A.  Oillette^  for  appellant. 
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Orane  Jb  RatiXMy^  Wnu  M.  Knight^  and  S.  H.  Lumpkin^  for  appellees. 

GAINES,  Associate  Justice. — Answering  the  first  question  certified 
for  our  determination  in  this  case,  we  are  of  opinion  that  the  appellees 
who  claim  under  the  administrator's  sale  should  prevaiL 

Article  1993  of  the  Revised  Statutes  provides,  in  substance,  that  at  the 
first  term  of  the  court  after  the  return  of  the  inventory  the  court  shall 
set  apart  for  the  use  of  the  widow,  the  painor  children,  and  of  the  un- 
married daughters  remaining  with  the  family  of  the  deceased,  all  the 
exempt  property  of  the  estate  except  one  year's  supply  of  provisions. 
Article  2000  provides,  that  *'No  property  upon  which  liens  have  been 
given  by  the  husband  and  wife,  acknowledged  in  a  manner  binding  upon 
the  wife,  to  secure  credits,  or  upon  which  a  vendor's  lien  exists,  shall  be  set 
aside  to  the  widow  and  children  as  exempt  property,  or  appropriated  to 
make  up  the  allowances  made  in  lieu  of  exempted  property,  until  the 
debts  secured  by  such  liens  are  first  discharged." 

After  the  adoption  of  the  present  Constitution  the  Legislature  passed 
an  act  '^  to  regulate  proceedings  in  the  County  Court  pertaining  to  the 
estates  of  deceased  persons."  Laws  1876, p.  16.  That  statute  was  mod- 
elled upon  the  law  of  1848,  and  re-enacted  the  principal  provisions  of 
that  act. 

The  law  of  1848  provides,  that  at  the  first  term  of  the  court  after  the 
return  of  the  inventory,  the  chief  justice  should  set  apart  for  the  use  and 
benefit  of  the  widow  and  children  of  the  deceased  all  the  exempt  property; 
and  it  contained  no  prohibition  against  setting  apart  such  property  when 
subject  to  existing  laws.     Pasch.  Dig.,  art.  1305. 

The  Act  of  1876  provides,  that  *'  No  property  on  which  liens  have  been 
given  by  the  husband  and  wife,  acknowledged  privately  and  apart  from 
her  husband,  to  secure  creditors,  shall  be  appropriated  to  make  up  the 
$5000  or  $500  aforesaid,  until  the  debts  secured  by  such  liens  shall  be 
discharged."  Laws  1876,  sec.  57,  p.  106.  The  sums  mentioned  were 
allowances  in  lieu  of  exempt  property,  when  such  property  did  not  exist 
in  kind.  This  act  contained  no  express  provision  against  setting  apart 
exempt  property  when  subject  to  liens. 

The  case  of  Harrison  v.  Obertheir,  40  Texas,  385,  arose  under  the  law 
of  1848.  In  that  case  the  homestead  had  been  set  aside  to  the  widow  by 
an  order  of  the  Probate  Court.  At  a  subsequent  term  a  creditor  applied 
to  the  court  and  procured  an  order  to  sell  the  land  to  pay  the  balance  due 
upon  certain  notes  which  had  been  given  for  the  purchase  money  of  the 
property.  The  order  was  granted  and  the  property  sold,  the  defendant 
in  error  becoming  the  purchaser.  The  widow  was  not  made  a  party  to 
the  proceeding.  She  brought  suit,  the  character  of  which  is  not  clearly 
disclosed  in  the  opinion,  and  it  was  held  she  was  entitled  to  recover  the 
land.    The  opinion  recognizes  that  notwithstanding  the  order  of  the  court 
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setting  apart  the  property,  the  lien  holder  had  the  right  to  subject  the 
property  to  the  payment  of  his  debt  in  a  proper  proceeding.  Whether 
he  should  have  applied  to  the  County  Court  to  set  aside  the  former  order, 
and  for  an  order  for  the  sale  of  the  land,  making  the  widow  a  party,  or 
should  have  proceeded  in  the  District  Court,  the  opinion  does  not  indicate. 

That  case  was  decided  in  1874,  and  it  is  probable  that  the  confusion 
which  resulted  from  the  proceedings  which  gave  rise  to  that  suit  led  to 
the  incorporation  in  the  Revise^  Statutes  of  the  article  we  have  quoted. 
Under  the  former  law  the  lien  creditor  could  be  seriously  embarrassed  by 
a  judgment  in  a  procedure  of  which  he  had  no  actual  notice,  and  which 
was  required  to  be  taken  within  so  short  a  time  after  the  grant  of  letters 
that  it  would  be  unreasonable  to  affect  him  with  constructive  notice. 

Article  1993  empowers  the  court  to  set  aside  the  homestead;  but  article 
2000  limits  the  power  to  such  property  as  is  not  subject  to  the  liens  therein 
specified.  It  follows,  we  think,  that  in  this  case  the  court  acted  without 
authority  in  setting  apart  to  the  appellant  so  much  of  the  land  as  was 
subject  to  a  vendor's  lien.  We  are  of  opinion,  therefore,  that  although 
such  an  order  should  not  be  held  absolutely  void,  it  should  be  held  void 
as  to  the  lien  holder,  and  that  he  may  avoid  it  by  -establishing  his  claim 
and  procuring  an  order  to  sell  the  property  for  its  satisfaction,  in  the 
same  manner  as  if  no  such  previous  order  existed. 

Hensel  v.  Building  and  Loan  Association,  85  Texas,  215,  is  in  accord- 
ance with  these  views.  It  does  not  appear  from  the  report  of  this  case 
upon  the  former  appeal,  that  the  point  was  then  made  that  the  sale  under 
which  appellees  claim  was  made  for  the  purpose  of  satisfying  a  debt  se- 
cured by  a  vendor's  lien. 

Such  being  our  view  in  regard  to  the  first  question,  the  second  and 
third  require  no  answer. 

Delivered  May  10,  1894. 


The  Union  Central  Life  Insurance  Cohpant  v.Sallib  L.  CnowNiNOr 

No.  95. 

1.  Constitution— Insurance  Statutes. 

Article  2953,  Hevised  Statutes,  prescribes  that  "in  all  cases  where  a  loss 
occurs  and  the  life  or  health  insurance  company  liable  therefor  shall 
fail  to  pay  the  same  within  the  time  specified  in  the  policy,  after  de- 
mand made  therefor,  such  company  shall  be  liable  to  pay  the  bolder 
of  such  policy,  in  addition  to  the  amount  of  the  loss,  12  per  cent  dam- 
ages on  the  amount  of  such  loss,  together  with  all  reasonable  attorney 
fees  for  the  prosecution  and  collection  of  such  loss.'^  This  statute,  in 
providing  for  the  recovery  of  damages  or  attorney  fees,  is  not  violat- 
ive of  the  Constitution  of  this  State  nor  of  the  United  States,  and  It  is 
a  valid  law 651 
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2.  Same. 

All  persons  of  its  class  are  treated  alike  under  like  conditions,  and  the 
act  is  not  obnoxious  to  section  1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States 65T 

8.  Same. 

Nor  is  the  act  in  conflict  with  article  1,  section  3,  of  the  Constitution  of 
the  State,  relating  to  the  equal  rights  of  freemen.  The  law  applies  to 
corporations  which  have  only  such  powers  as  are  granted  them ;  the 
rights  extended  are  protected 657 

4.  Same. 

Nor  is  the  act  in  conflict  with  section  13,  article  1.  of  the  Constitution, 
prohibiting  excessive  fines,  etc.  The  12  per  cent  is  given  as  damages 
for  failure  to  comply  with  the  contract,  and  the  attorney  fees  allowed 
as  compensation  for  the  costs  of  collecting  the  debt.  These  are  im- 
X)08ed  only  in  case  unsuccessful  litigation  is  indulged  in  by  the  insur- 
ance company 66& 

6.  Same. 

Nor  is  the  law  violative  of  section  19,  article  1 ,  of  the  Constitution,  guar- 
anteeing against  the  seizure,  etc.,  of  property,  etc.,  except  by  due 
course  of  the  law  of  the  land.  This  law,  enacted  by  the  legislature  in 
exercise  of  its  constitutional  powers,  which  affords  a  hearing  before 
it  condemns,  and  renders  judgment  after  trial,  is  not  in  violation  of 
this  clause  of  the  Constitution 658 

6.  Same. 

The  act  is  not  violative  of  section  16  of  article  1,  against  special  laws, 
etc.  It  is  not  special,  as  it  applies  to  all  cases  coming  under  its  pro- 
visions ;  and  it  does  not  regulate  practice  except  as  the  awarding  of 
costs  may  be  so  considered 658 

7.  Same. 

The  law  does  not  impose  penalties  for  breach  of  the  contract,  but  at- 
taches  charges  as  costs  in  cases  of  the  unsuccessful  litigation.  There 
is  nothing  prohibiting  the  exercise  of  such  power  by  the  Legislature 
in  enacting  the  law.  The  good  or  bad  x)olicy  of  the  law  are  legislative 
questions  over  which  the  courts  have  no  Jurisdiction 659 

8.  Assigrnments  of  Error. 

See  assignments  of  error  which  are  distinguished,  some  as  sufficient  and 
others  as  being  too  general 660 

0.  Oertifled  Questions. 

Under  section  35  of  the  act  organizing  Courts  of  Civil  Appeals,  as 
amended  May  2,  1893.  these  courts  are  required  to  certify  the  very 
question  of  law  to  be  decided.  See  illustration  of  violation  of  this 
rule 660 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District^ 
in  an  appeal  from  Dallas  County. 

Basaetty  Seay  &  Muse^  and  Eamsey,  Maxwell  &  Ramsey^  for  appellant. 

Leake^  SJiepard  ds  Miller^  for  appellee. 
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BROWN,  Associate  Justice. — ^The  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
questions  and  statement: 

''  In  the  above  entitled  cause  the  following  issues  of  law  arise,  whidi 
this  court  deem  advisable  to  present  to  the  Supreme  Court  of  the  State 
of  Texas  for  adjudication,  to-wit: 

^^Question  1.   Article  2953,  Revised  Statutes,  provides  as  follows: 

*'  ^  Penalty  for  failure  to  pay  loss. — In  all  cases  where  a  loss  occurs,  and 
the  life  or  health  Insurance  company  liable  therefor  shall  fail  to  pay  the 
same  within  the  time  specified  in  the  policy,  after  demand  made  therefor, 
such  company  shall  be  liable  to  pay  the  holder  of  such  policy,  in  addition 
to  the  amount  of  the  loss,  12  per  cent  damages  on  the  amount  of  such 
loss,  together  with  all  reasonable  attorney  fees  for  the  prosecution  and 
collection  of  such  loss.' 

"  Is  this  statute,  in  providing  for  recovery  of  damages  or  attorney 
fees,  violative  of  the  Constitution  of  this  State  or  the  Constitution  of  the 
United  States,  or  is  it  valid  and  legitimate  legislation  ? 

*''Qtiestion  2,  The  first,  second,  and  third  assignments  of  error  in  this 
case  are  as  follows: 

"  '  First  assignment  of  error:  The  court  erred  in  its  several  rulings 
upon  the  issue  of  alleged  waiver  by  the  defendant  of  the  forfeiture  of 
the  policy  sued  on. 

'* '  1.  In  overruling  the  defendant's  exceptions  to  the  plaintiflTs  first 
supplemental  petition,  alleging  such  waiver  and  setting  up  defendant's 
alleged  custom  of  dealing  with  its  policy  holders. 

"  '  2.  In  refusing  the  several  special  charges  requested  by  the  defend- 
ant, numbered  1,  2,  4,  5,  7,  8,  and  10,  relating  to  that  issue,  and  in  sub- 
mitting the  same  to  the  jury,  as  was  done  in  the  general  charge  and  in 
the  second  special  charge  given  at  the  plaintiflTs  request. 

"  '  3.  In  overruling  the  defendant's  motion  for  a  new  trial  based  on 
the  insufficiency  of  the  evidence  to  support  the  verdict  in  that  respect. 

'* '  Second  assignment  of  error:  The  court  erred  in  its  several  rulings 
touching  the  alleged  agreement  between  the  defendant  and  Reeves  <k 
Chowning  and  A.  C.  Reeves,  by  which  they  were  to  act  as  agents  of  the 
defendant  in  making  loans  and  soliciting  insurance,  and  the  alleged  ser- 
vices rendered  by  them  under  said  agreement. 

''  *  1.  In  overruling  the  defendant's  exceptions  to  the  plaintiflTs  sup- 
plemental petition,  alleging  said  agreement  and  services. 

"*2.  In  admitting  evidence,  over  defendant's  objections,  relating 
thereto,  as  shown  by  defendant's  bill  of  exceptions  in  that  behalf. 

"  '  Third  assignment  of  error:  The  court  erred  in  refusing  to  instruct 
the  jury  as  requested  by  the  defendant  in  its  fourteenth  special  charge, 
relating  to  the  effect  of  Chowning' s  alleged  agreement  to  surrender  the 
policy,  and  his  alleged  determination  not  to  pay  the  premium  notes;  and 


Digitized  by  VjOOQIC 


1894.']  Insubance  Co.  v.  Chownino.  657 

its  fifteenth  and  sixteenth  special  charges,  relating  to  the  alleged  tender 
of  the  premium  by  the  witness  Williams;  and  instructing  the  jury  as  was 
done  in  the  court's  charge  in  chief  and  in  the  special  charges  given  at 
plaintiff's  request  in  relation  to  said  several  matters.' 

^'Are  either  of  these  assignments  sufficiently  definite  or  specific  under 
the  rules  to  require  consideration  by  this  court?" 

For  appellant  it  is  claimed  that  article  2953,  Revised  Statutes,  denies 
to  the  class  of  incorporations  embraced  in  its  provisions  the  equal  protec- 
tion of  the  law,  contrary  to  the  prohibition  contained  in  section  1  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  and  is 
therefore  void.  The  reason  assigned  in  support  of  this  contention  is, 
that  all  corporations  engaged  in  the  business  of  insurance  are  not  em- 
braced in  the  terms  of  the  law;  but  it  is  not  claimed  that  all  corporations 
embraced  in  the  classes  named  are  not  affected  alike  by  its  provision. 

In  1891  the  Legislature  of  this  State  enacted  a  law  defining  who  are 
and  who  are  not  fellow  servants,  which  related  only  to  employes  of  rail- 
way companies.  In  Campbell  v.  Cook,  decided  by  this  court  at  its  pres- 
ent term  [ante,  page  630],  that  law  was  under  consideration,  with  the 
same  objection  made  to  it,  and  based  upon  the  same  reasons,  as  are  here 
urged  against  the  article  of  the  statutes  now  in  question,  and  this  coui*t 
held  that  the  act  was  not  liable  to  the  objection,  quoting  from  Missouri 
Pacific  Railroad  Company  v.  Mackey,  127  United  States,  209,  as  follows: 
*' When  legislation  applies  to  particular  bodies  or  associations,  imposing 
upon  them  additional  liabilities,  it  is  not  open  to  the  objection  that  it  de- 
nies to  them  equal  protection  of  the  laws,  if  all  persons  brought  under  its 
infiuence  are  treated  alike  under  the  same  conditions."  Pembina  Mining 
Co.  v.  Pennsylvania,  125  U.  S.,  189;  Pacific  Express  Co.  v.  Seibert,  142 
U.  S.,  353;  Railway  v.  Glbbes,  142  U.  S.,  391;  Electric  Lines  v.  Squire, 
145  U.  S.,  175.  This  rule  is  equally  applicable  to  the  defendant  in  this 
case  and  to  the  law  under  consideration.  All  pei*sons  of  its  class  are 
treated  alike  under  like  conditions.  The  article  of  the  statutes  is  not  lia- 
ble to  the  objection  that  it  denies  to  appellant  the  equal  protection  of 
the  law. 

Appellant's  counsel  assert  that  the  article  in  question  is  in  confiict  with 
ai*ticle  1,  section  3,  of  the  Constitution  of  the  State  of  Texas,  which  is  in 
these  words:  "All  freemen  when  they  form  a  social  compact  are  entitled 
to  equal  rights,  and  no  man,  nor  set  of  men,  is  entitled  to  exclusive,  sep- 
arate public  emoluments  or  privileges  but  in  consideration  of  public  ser- 
vices." It  is  not  shown  just  how  the  law  violates  this  section,  and  indeed 
it  would  be  difficult  to  imagine  how  a  corporation,  which  has  no  natural 
rights,  could  be  said  to  be  entitled  to  such  rights  and  privileges  as  grow 
out  of  the  formation  of  a  social  compact.  It  is  the  creature  of  law,  and 
entitled  to  just  such  rights  as  the  law  grants  to  it.  When  granted,  such 
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rights  are  protected  from  inyasion,  the  same  as  the  rights  of  any  natural 
person. 

Section  13  reads  as  follows:  *^  Excessive  hail  shall  not  be  required, 
nor  excessive  fines  imposed,  nor  cruel  or  unusual  punishment  inflicted. 
All  courts  shall  be  open,  and  every  person  for  an  injury  done  him  in  his 
lands,  goods,  person,  or  reputation,  shall  have  remedy  by  due  course  of 
law." 

The  contention  is,  that  the  exacting  of  an  attorney  fee  in  case  judg- 
ment shall  be  recovered  against  the  insurance  company  prevents  the  free 
resort  to  the  courts.  We  are  referred  to  Dillingham  v.  Putnam,  14  South- 
western Reporter,  303,  as  authority  for  this  position,  but  that  case  was  de- 
cided upon  a  different  principle.  That  statute  required  receivers  in  all 
cases  upon  appeal  to  give  bond  for  double  the  amount  of  the  debt  or 
judgment  recovered.  It  was  held  that  as  the  receiver  was  but  a  fidu- 
ciary, this  provision  would  in  many  cases  prevent  appeals  altogether,  and 
for  that  reason  was  void.  In  this  case  the  party  is  not  required  to  pay 
the  fee  or  the  damages  as  a  condition  precedent  to  making  a  defense,  but 
only  in  case  the  defense  is  not  maintained.  The  12  per  cent  is  given  as 
damages  for  a  failure  to  comply  with  the  contract  by  payment,  and  the 
attorney  fees  are  allowed  as  compensation  for  the  costs  of  collecting  the 
debt. 

Section  19  is  as  follows:  "  No  citizen  of  this  State  shall  be  deprived  of 
life,  liberty,  property,  privileges,  or  immunities,  or  in  any  manner  dis- 
franchised, except  by  the  due  course  of  the  law  of  the  land." 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  adopts  as  the 
best  definition,  that  given  by  Mr.  Webster  in  the  Dartmouth  College  case, 
of  the  term  "  due  course  of  the  law  of  the  land,"  which  is,  "  By  the  law 
of  the  land  is  most  clearly  intended  the  general  law;  a  law  which  hears 
before  it  condemns;  which  proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial."  A  law  which  is  enacted  by  the  Legislature  in  the  ex- 
exercise  of  its  constitutional  powers,  and  which  affords  a  hearing  before 
it  condemns,  and  renders  judgment  after  the  trial,  is  not  in  violation  of 
this  provision  of  the  Constitution.  The  law  in  question  gives  to  the  per- 
sons coming  within  its  provisions  all  of  these  safeguards,  and  is  valid  in 
that  respect. 

Finally  it  is  said  that  this  act  is  in  violation  of  article  3,  section  56, 
subdivision  16,  as  being  a  special  law  regulating  practice  in  the  courts. 
In  the  first  place,  it  does  not  regulate  the  practice  except  in  so  far  as  the 
awarding  of  costs  may  be  so  considered.  It  is  not  a  special  law,  because 
it  applies  to  all  cases  that  come  under  the  provisions  of  the  statute,  and 
to  all  persons  embraced  in  its  terms.     Dillingham  v.  Putnam,  supra. 

Appellant  claims  that  the  12  per  cent  which  the  statute  giVes  as  dam- 
ages for  a  failure  to  pay  when  due  and  the  attorney  fees  are  penalties  for 
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the  breach  of  the  contract,  and  that  the  Legislature  has  no  authority  to 
inflict  penalties  for  the  breach  of  private  contracts. 

The  attorney  fees  are  not  given  for  the  breach  of  the  contract;  they 
can  not  be  recovered  except  upon  a  failure  to  maintain  the  defense.  No 
right  to  an  attorney  fee  attaches  upon  the  failure  to  pay;  it  is  cost  given 
to  reimburse  the  plaintiff  for  expenses  incurred  in  enforcing  the  contract. 

If  it  be  conceded  that  the  12  per  cent  is  a  penalty  for  a  failure  to  pay 
when  due,  then  the  question  arises,  by  what  provision  of  our  Constitution 
is  such  legislation  forbidden,  and  who  will  determine  as  to  when  the  public 
is  so  interested  in  the  enforcement  of  contracts  as  to  justify  the  Legisla- 
ture in  enforcing  their  performance  by  penalties  ?  There  is  no  clause  of 
our  State  Constitution  which  expressly  nor  by  implication  prohibits  the 
act.  But  it  is  said  that  <'  the  genius,  the  nature,  and  the  spirit  of  our 
State  government  amounts  to  a  prohibition  of  such  acts,  and  the  general 
principles  of  law  and  reason  forbid  them."  Durkee  v.  Janesville,  28 
Wis.,  464;  Wilder  v.  Railway,  70  Mich.,  385;  The  State  v.  Goodwin,  18 
W.  Va.,  179.  We  are  also  referred  to  San  Antonio  <fe  Aransas  Pass  Rail- 
way V.  Wilson,  19  Southwestern  Reporter,  910,  as  sustaining  this  propo- 
sition. That  case  rests  upon  a  construction  of  article  10,  section  2,  of  our 
Constitution,  the  coiTCCtness  of  which  we  are  not  called  upon  to  deter- 
mine, which  was  held  to  prohibit  that  character  of  legislation  as  to  eon- 
tracts  between  a  railroad  company  and  their  employes.  We  do  not 
understand  the  learned  judge  who  delivered  the  opinion  of  the  court  in 
that  case  to  assert  the  doctrine  contended  for.  It  is  sufficient  to  say  that 
the  case  is  not  in  point  as  authority  upon  this  question. 

The  powers  of  our  State  government  are  divided  into  three  distinct 
departments,  each  of  which  is  confided  to  a  separate  body  of  magistracy; 
the  legislative  functions  to  one,  the  executive  to  another,  and  the  judicial 
to  a  third.  Each  of  these  departments  is  expressly  prohibited  from  exer- 
cising a  power  conferred  upon  either  of  the  others.    Art.  2,  State  Const. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  pages  154, 155, 
after  treating  of  various  limitations  on  the  legislative  power,  says:  "  Be- 
sides the  limitations  on  legislative  authority  to  which  we  have  referred, 
others  exist  which  do  not  call  for  special  remark.  Some  of  these  are 
prescribed  by  the  Constitution,  but  others  spring  from  the  very  nature 
of  free  government.  The  latter  must  depend  for  their  enforcement 
upon  legislative  wisdom,  discretion,  and  conscience.  The  Legislature  is 
to  make  laws  for  the  public  good,  and  not  for  the  benefit  of  individuals. 
*  *  *  But  what  is  for  the  public  good,  and  what  are  public  purposes, 
and  what  does  properly  constitute  a  public  burden,  are  questions  which 
the  legislature  must  decide  upon  its  own  judgment,  and  in  respect  to 
which  it  is  vested  with  large  discretion,  which  can  not  be  controlled  by 
courts,  except,  perhaps,  where  its  action  is  clearly  evasive,  and  when 
under  the  pretense  of  lawful  authority  it  has  assumed  to  exercise  one  that 
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is  unlawful.  Where  the  power  which  is  exercised  is  legislative  in  its  char- 
acter, the  courts  can  enforce  only  those  limitations  which  the  Constitution 
imposes,  not  those  implied  restrictions  which,  resting  in  theory  only,  the 
people  have  been  satisfied  to  leave  to  the  judgment,  patriotism,  and  sense 
of  justice  of  their  representatives."  The  State  v.  McCanu,  21  Ohio  St., 
198;  Queen  Ins.  Co.  v.  The  State  of  Texas,  ante,  p.  250. 

The  justice  or  injustice,  good  or  bad  policy  of  the  law  was  for  the 
Legislature.  The  article  is  not  in  conflict  with  the  Constitution  of  the 
United  States  or  of  the  State  of  Texas,  and  is  valid. 

The  first  assignment  is  subdivided  into  three  propositions,  each  point- 
ing out  a  particular  ground  of  en*or,  and  if  separated  would  each  be 
sufficient  as  a  distinct  assignment  of  error.  The  second  subdivision  speci- 
fies seven  distinct  charges  that  were  refused,  of  which  five  appear  in  the 
brief  of  appellant.  These  are  but  statements  in  different  forms  of  one 
proposition  of  law,  and  may  be  considered. together;  but  as  to  the  other 
two,  we  can  not  tell,  as  they  are  not  submitted  to  this  court 

The  second  assignment  is  likewise  subdivided  as  the  first,  and  presents 
in  different  forms  alleged  error  of  the  court  upon  one  proposition — the 
alleged  agreement  between  the  parties;  These  assignments  are  iiTegular 
in  the  manner  of  presenting  the  points,  but  should  not  be  considered  as 
void,  the  different  errors  being  pointed  out  by  the  assignments. 

The  third  assignment  embraces  at  least  three  distinct  propositions,  and 
does  not  separately  8i)ecify  to  the  court  the  particular  error  oomplalned 
of.     It  should  not  be  considered. 

The  third  and  fourth  questions  do  not  submit  to  this  court  questions 
of  law  to  be  answered,  but  present  to  this  court  the  supplemental  petition 
of  plaintiff  covering  a  number  of  pages  and  the  defendant's  exceptions 
thereto,  and  call  upon  the  court  to  deduce  therefrom  the  questions  of  law 
arising  thereon  and  to  answer  the  questions  thus  deduced  therefrom.  Sec- 
tion 35  of  the  act  organizing  the  Court  of  Civil  Appeals  as  amended  by 
an  act  approved  May  2,  1893,  requires  the  Court  of  Civil  Appeals  to 
certify  the  very  question  of  law  to  be  decided.  For  reasons  more  fully 
expressed  in  the  case  of  Waco  Water  and  Light  Company  v.  City  of  Waco, 
this  court  declines  to  answer  questions  3  and  4, 

Ordered,  that  this  opinion  be  certified  to  the  Court  of  Civil  Appeals. 

Delivered  May  10,  1894, 
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Waco  Water  and  Light  Company  v.  City  op  Waco  bt  al. 

No.  142. 

1.  Questions  Gertifled  to  Supreme  Gourt.  1 1^  ^ 

The  statute  prescribes  that  ''  whenever  in  any  case  pending  before  the 
Court  of  Civil  Appeals  there  should  arise  an  issue  of  law  which  said 
court  should  deem  it  advisable  to  present  to  the  Supreme  Court  for 
adjudication,  it  shall  be  the  duty  of  said  court  to  certify  the  very  quea- 
tion  to  be  decided  to  the  Supreme  Court,"  etc.  This  statutory  rule  is 
disregarded  when  the  matter  certified  is  whether  a  demurrer  was  prop- 
erly sustained  in  the  trial  court  in  a  case  involving  many  issues 662 

2.  Same— Practice. 

Whether  a  petition  is  sufficient  to  maintain  an  action  is  a  question  of 
law ;  but  as  is  frequently  the  case  the  decision  of  that  question  involves 
the  decision  of  many  and  difficult  questions  of  law,  and  in  order  that 
the  time  of  this  court  may  not  be  taken  up  in  deciding  questions  about 
which  a  Court  of  Civil  Api)eals  may  have  no  doubt,  and  desires  no  de- 
cision, these  courts  are  required  to  certify— to  make  certain  or  defi- 
nite— the  very  question  to  be  decided.  It  was  never  intended  that 
this  court  on  certificate  should  determine  what  questions  of  law  were 
involved  in  a  cause  and  then  decide  them 663 

3.  Same. 

To  decide  upon  questions  involving  the  entire  record,  jurisdiction  was 
conferred  on  Courts  of  Civil  Appeals,  and  neither  the  statute  nor  the 
Constitution  contemplates  the  exercise  of  such  appellate  jurisdiction 
by  this  court  so  long  as  the  case  remains  undecided  by  the  Court  of 
Civil  Appeals 663 

4.  Oases  Discussed. 

The  numerous  cases  in  which  certified  questions  were  discussed  by  the 
Supreme  Court  of  the  United  States  under  laws  authorizing  such  juris- 
diction, are  reviewed,  and  the  practice  of  that  court  followed 664 

Certified  Questions  from  Court  of  Civil  Appeals  for  Third  District, 
in  an  appeal  from  McLennan  County. 

Richard  L  Mourie  and  WilUam  B.  Hord^  for  appellant. 

L.  (7.  Alexander  and  James  A.  Harriaon^  for  appellees. 

STAYTON,  Chief  Justice. — ^The  statute  provides,  that  "  whenever 
in  any  case  pending  before  the  Court  of  Civil  Appeals  there  should  arise 
an  issue  of  law  which  said  court  should  deem  it  advisable  to  present  to 
the  Supreme  Court  for  adjudication,  it  shall  be  the  duty  of  the  presiding 
judge  of  said  court  to  certify  the  very  question  to  be  decided  to  the  Supreme 
Court;  and  during  the  pendency  of  the  decision  by  the  Supreme  Court 
the  cause  in  which  the  issue  is  raised  shall  be  retained  for  final  adjudica- 
tion in  accordance  with  the  decision  of  the  Supreme  Court  upon  the  issue 
submitted." 


Digitized  by  VjOOQIC 


662  Texas  Supreme  Court  Reports.  [-Maj^, 

The  certificate  presented  is  as  follows:  *'This  suit  was  instituted  by 
appellant  in  tiie  District  Court  of  McLennan  County,  December  19, 1891. 
On  hearing  in  chambers  the  district  judge  refused  to  grant  an  injunction; 
and  on  the  9th  day  of  March,  1892,  in  term  time,  a  general  demurrer  to 
plaintiff's  petition  was  sustained.  A  copy  of  the  petition  and  exhibits 
thereto  is  hereto  attached." 

The  appellant  assigns  as  error  the  ruling  of  the  court  on  the  demurrer 
to  the  petition,  and  the  Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District  hereby  certifies  that  question  to  the  Supreme  Court  for 
decision. 

The  petition  and  exhibits  referred  to  are  attached,  and  from  them  it 
may  be  seen  that  a  water  company  is  seeking  to  enjoin  the  collection  of 
a  tax  on  its  property,  levied  for  the  purpose  of  paying  for  water  which 
the  city  authorities  had  contracted  to  take  from  a  rival  water  company. 

The  determination  of  the  question  whether  the  demurrer  was  properly 
sustained  to  the  petition  would  require  an  investigati6n  of  the  powers  of 
the  city  of  Waco  under  the  law  incorporating  it,  the  powers  of  the  water 
company  with  which  it  made  contract  for  water,  as  well  as  an  inquiry 
whether  the  contract  between  the  city  and  the  water  company  was  in  due 
form  executed  by  proper  officers,  and  within  the  lawful  powers  of  the 
two  corporations.  In  the  consideration  of  these  general  questions,  many 
questions  subordinate  in  nature  would  necessarily  arise,  and  would  re- 
quire determination,  before  it  could  be  determined  whether  a  general 
demurrer  to  the  petition  was  properly  sustained. 

Questions  would  also  arise  as  to  the  effect  of  the  several  averments  of 
fact  which  it  would  be  necessary  to  decide;  and  the  Inquiry  arises  whether 
it  was  the  purpose  of  the  Legislature  to  permit  an  entire  case  on  law  and 
fact  thus  to  be  certified  for  decision,  or  whether  it  was  only  intended  that 
this  court,  on  certificate,  should  decide  specific  questions  of  law  formu- 
lated by  a  Court  of  Civil  Appeals  from  a  record  before  it 

The  statute  declares,  that  the  question  to  be  certified  must  present  ^'  an 
issue  of  law,"  and  that  it  shall  be  '^  the  duty  of  the  presiding  judge  of 
said  court  to  certify  the  very  question  to  be  decided.^* 

The  purpose  of  this  is  manifest  There  may  be  many  questions  arising, 
on  general  demurrer  or  otherwise,  in  a  cause  necessary  to  its  decision, 
about  which  a  Court  of  Civil  Appeals  will  entertain  no  doubt,  while  there 
may  be  but  a  single  question  about  which  doubt  is  entertained;  and  the 
purpose  of  the  law  is  to  permit  Courts  of  Civil  Appeals  to  have  the  de- 
cision of  that  question  or  such  questions  made  by  the  Supreme  Court; 
but  the  very  question  for  decision  here  must  be  stated  by  the  Court  of 
Civil  Appeals. 

Whether  a  petition  is  sufficient  to  maintain  an  action  is  a  question  of 
law;  but  as  is  frequently  the  case,  the  decision  of  that  question  involves 
the  decision  of  many  and  different  questions  of  law;  and  in  order  that  the 
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time  of  this  court  may  not  be  taken  up  in  deciding  questions  about  which 
a  Court  of  Civil  Appeals  may  have  no  doubt  and  desires  no  decision, 
those  courts  are  required  to  certify — to  make  certain  or  definite — tJie  very 
question  to  be  decided. 

It  was  never  intended  that  this  court,  on  certificate,  should  determine 
what  questions  of  law  are  involved  in  a  cause  and  those  decide;  but  it 
was  intended  that  Courts  of  Civil  Appeals  should  propound  questions 
which  they  may  deem  it  proper  to  certify. 

The  certificate  in  question  does  not  differ  in  any  material  respect  from 
one  in  which  a  Court  of  Civil  Appeals  would  find  the  facts  existing  in  a 
cause  before  them,  these  certify  to  this  court,  and  therein  propound  the 
question  whether  judgment  should  have  been  rendered  in  favor  of  the 
one  party  or  the  other. 

To  decide  such  a  question,  appellate  jurisdiction  was  conferred  on 
Courts  of  Civil  Appeals,  and  neither  the  statute  nor  the  Constitution  con- 
templates the  exercise  of  such  appellate  jurisdiction  by  this  court,  so  long 
as  the  cause  remains  undetermined  by  a  Court  of  Civil  Appeals. 

This  court,  however,  has  held,  that  so  much  of  the  statute  as  authorizes 
Courts  of  Civil  Appeals  to  certify  questions  of  law  to  them  for  decision, 
and  makes  such  decisions  binding,  is  not  in  violation  of  the  Constitution; 
but  to  confer  such  jurisdiction  the  statute  must  be  complied  with. 

The  practice  of  certifying  questions  for  decision  is  new  in  this  State, 
but  has  long  existed  under  the  laws  of  the  United  States,  and  examina- 
tion of  the  decisions  of  the  Supreme  Court  of  the  United  States  will  show 
the  practice  as  well  as  the  jurisdiction  which  may  be  lawfully  exercised 
on  such  certificates  by  that  court 

There  are  several  statutes  bearing  on  that  matter.  One  of  them  relates 
to  criminal  proceedings,  and  provides,  that  when  '^  the  judges  are  divided 
in  opinion,  and  the  point  upon  which  they  disagree  is  certified  to  the  Su- 
preme Court  according  to  law,  such  point  shall  be  finally  decided  by  the 
Supreme  Court.     U.  S.  Rev.  Stats.,  arts.  697,  651. 

Another  related  to  civil  proceedings,  and  provided,  that  when  *'any 
question  has  occurred  upon  which  the  opinions  of  the  judges  were  op- 
posed, the  point  on  which  they  so  disagree  shall,  during  the  same  term, 
be  stated  under  the  direction  of  the  judges,  and  certified,  and  such  certi- 
ficate shall  be  entered  of  record."     U.  S.  Rev.  Stats.,  art.  652. 

There  was  still  an  earlier  law  which  required  a  Circuit  Court,  at  the  re- 
quest of  either  party,  to  certify  to  the  Supreme  Court  a  question  of  law 
existing  in  a  cause  in  reference  to  which  the  judges  might  differ,  and  on 
this  the  Supreme  Court  was  required  to  decide  the  question  so  certified, 
which  would  govern  in  the  after-disposition  of  the  cause. 

Under  these  statutes  many  decisions  were  made,  and  reference  to  some 
•of  them  will  be  given  to  illustrate  the  construction  placed  on  such 
statutes. 
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Demurrers  to  an  indictment  were  filed,  and  after  argument  certified  to 
tlie  Supreme  Court  for  decision,  without  stating  upon  what  point  a  decis* 
ion  was  desired. 

In  disposing  of  the  case,  Chief  Justice  Taney  said:  "  Now  in  the  case 
before  us,  the  question  upon  which  the  disagreement  took  place  is  not 
certified.  The  difference  of  opinion  is  indeed  stated  to  have  been  on  the 
point  whether  the  demurrer  (which  was  certified)  should  be  sustained. 
But  such  a  question  can  hardly  be  called  a  point  in  the  case,  within  the 
meaning  of  the  act  of  Congress;  for  il  does  not  show  whether  the  diffl* 
culty  arose  upon  the  construction  of  the  act  of  Congress  on  which  the 
indictment  was  founded,  or  upon  the  form  of  proceeding  adopted  to  in* 
flict  the  punishment,  or  upon  any  supposed  defect  in  the  counts  in  the 
indictment.  On  the  contrary,  the  whole  case  is  ordered  to  be  certified 
upon  the  indictment,  demurrer,  and  Joinder,  leaving  this  court  to  look 
into  the  record,  and  determine  for  itself  whether  any  sufiScient  objection 
can  be  made  in  bar  of  the  prosecution,  and  without  informing  us  what 
question  has  been  raised  in  the  Circuit  Court  upon  which  they  differ.'^ 
United  States  v.  Briggs,  5  How.,  209. 

'•  The  question  whether  a  demurrer  shall  be  sustained,  is  not  sufl3ciently 
definite.  The  precise  legal  point  involved  ♦  ♦  ♦  should  be  stated. 
The  court  is  not  bound  to  look  beyond  the  certificate  to  ascertain  the 
point.  ♦  ♦  ♦  In  the  case  before  us  the  questions  certified  are, 
^  whether  in  point  of  law,  upon  the  facts  as  stated  and  proved,  the  action 
could  be  maintained;  and  whether,  consequently,  the  jury  should  be  in- 
sti*ucted  that  under  the  facts  as  proved  the  plaintiff  could  not  recover.'  " 
Daniels  v.  Railway,  3  Wall.,  250.     The  certificate  was  dismissed. 

^^  The  court  can  not  take  jurisdiction  of  this  case,  because,  besides  the 
manifest  attempt  to  refer  to  this  court  for  decision  substantially  the  whole 
case  by  the  device  of  splitting  it  up  into  small  questions,  neither  of  the 
questions  certified  presents  a  distinct  point  or  proposition  of  law,  clearly 
and  precisely  stated;  but  each  requires  this  court  to  find  out  for  itself  the 
point  intended  to  be  presented,  by  searching  through  the  allegations  of 
the  answer  and  the  provisions  of  the  statute  relied  on  by  the  plaintiff, 
and  also  by  examining  either  the  whole  Constitution  of  the  State,  or  else^ 
reports  or  records  of  decisions  of  its  courts  referred  to  in  the  answer  and 
made  part  thereof.  The  certificate  is  even  more  irregular  and  insufficient 
than  one  undertaking  to  present  the  question,  arising  on  demurrer  or 
otherwise,  whether  an  indictment  or  count  therein  sets  forth  any  offense, 
which  this  court  has  constantly  held  not  to  be  a  proper  subject  of  a  certi- 
ficate of  division."  Dublin  Township  v.  Milford  Institution,  128  U.  S.^ 
513. 

'*  The  question  certified  '  must  be  a  distinct  point  or  proposition  of  law, 
clearly  stated,  so  that  it  can  be  definitely  answered,  without  regard  to 
other  issues  of  law  or  fact  in  the  case;  *     *     ♦     *     it  must  be  a '  question 
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of  law  only,  and  not  a  question  of  fact,  or  of  mixed  law  and  fact; '  hence 
it  must  not  involve  or  imply  a  conclusion  or  judgment  upon  the  weight 
or  effect  of  testimony,  or  facts  adduced  in  the  cause — as,  for  example,  a 
question  of  brand,  which  is  necessarily  composed  of  fact  and  law;  ♦  ♦  ♦ 
it  must  not  embrace  the  whole  case,  even  when  its  decision  turns  upon  mat- 
ters of  law  only,  even  though  it  be  split  up  into  the  form  of  questions.'* 
Ins.  Assn.  v.  Wickham,  128  U.  S.,  434. 

The  opinions  in  the  following  cases,  in  which  are  cited  many  others,  are 
to  the  same  effect:  Jewell  v.  Knight,  123  U.  S.,  432;  United  States  v. 
Hall,  131  U.  S.,  51;  United  States  v.  Perrin,  131  U.  S.,  56;  United  States 
V.  Reilley,  131  U.  S.,  58;  United  States  v.  Lacher,  134  U.  S.,  624;  United 
States  V.  Chase,  135  U.  S.,  255. 

The  statute  in  force  in  this  State,  permitting  questions  to  be  certified, 
is  more  peremptory  than  the  acts  of  Congress  in  the  requirement  that  the 
very  point  or  question  must  be  certified,  and  a  certificate  which  does  not 
comply  with  its  requirements  must  be  dismissed. 

It  is  so  ordered. 

Delivered  May  10,  1894. 


W.  N.  Wiggins  v.  W.  A.  Blaoksheab  bt  al. 
No.  126. 

1.  Partnership,  Relation  to  its  Members. 

For  partnership  debts  the  members  of  the  firm  are  liable  jointly  and 
severally,  and  the  law  recognizes  no  personality  in  the  partnership 
other  than  that  of  the  persons  who  compose  it 668 

2.  Bight  of  Member  as  to  Painoient  of  Firm  Debts. 

It  is  the  right  of  a  member  of  a  partnership  to  have  the  common  prop- 
erty applied  to  the  firm  debts;  other  partners  can  not  deprive  him  of 
such  right 668 

3.  Creditors  Have  no  Lien. 

That  a  partnership  creditor  has  no  specific  lien,  either  legal  or  equita- 
ble, upon  partnership  assets,  any  more  than  any  individual  creditor 
has  upon  the  estate  of  his  debtor,  is  so  firmly  established  that  citation 
of  authority  in  support  of  the  proposition  is  useless 66^ 

4.  Administration  of  Assets  by  Gourts. 

When  the  property  of  a  partnership  passes  into  the  custody  of  a  court 
for  administration,  as  in  case  of  bankruptcy  or  assignment  made  by  an 
insolvent  firm,  then  the  court  will  administer  it  as  was  the  right  of 
the  several  partners  to  have  it  administered  while  controlled  by  them- 
selves   66^ 

5.  Parties  Selling  Out— Bights. 

One  partner  may  in  good  faith  convey  his  interest  in  the  firm  assets  to 
another,  and  thereby  all  his  equities  in  relation  to  the  application  of 
firm  assets  to  its  liabilities  are  lost 670 
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^.  Dissolution,  Effect  of. 

Upon  a  dissolution  of  an  insolvent  firm  the  members  could  lawfully  par- 
tition the  assets  among  themselves  in  proportion  to  the  several  shares. 
Such  act  of  itself  is  not  fraudulent,  for  the  property  in  the  hands  of 

each  partner  would  be  subject,  as  before,  to  the  firm  debts 670 

"7.  Case  in  Judgrment— Mortffaffe  by  Firm  to  Secure  Individual 
Debts. 
A  firm  of  two  members  equally  interested  had  assets,  one-half  of  which 
exceeded  the  individual  debt  of  either  member.  Being  pressed  for 
funds  to  make  payment  of  maturing  debts,  the  firm  executed  a  deed  of 
trust  securing  their  individual  debts  by  preference,  the  other  creditors 
to  share  equally.  The  individual  debts  were  for  funds  which  went 
into  the  firm  business,  ffeld^  that  the  mortgage  was  valid;  the  firm 
had  the  right  when  fraud  was  n^atived 671 

Error  to  Court  of  Civil  Appeals  for  Third  District,  in  an  appeal  from 
Mason  County.       Kh  i.uj.  ^  \  f ) 

D.  W.  Doom,  for  plaintiff  in  error  — The  creditors  of  the  partnership 
could  only  claim  priority  over  the  individual  creditors,  by  virtue  of  the 
right  of  the  individual  members  of  the  firm  to  claim  such  priority  for 
them;  and  the  individual  members  of  the  firm  having  conveyed  the 
property  and  directed  the  application  of  the  proceeds,  fii'st  to  the  pay- 
ment of  the  individual  debts  of  the  members  of  the  firm,  the  firm  credit- 
ors can  not  complain.  White  v.  Parish,  20  Texas,  688;  W.eaver  v. 
Ashcrofl,  50  Texas,  427;  Swearingen  v.  Bassett,  65  Texas,  267;  Case  v. 
Beauregard,  99  U.  S.  119;  Bank  v.  Furness,  114  U.  S.,  876;  Schmidlapp 
V.  Currie,  55  Miss.,  597;  Sigler  v.  Knox  County  Bank,  8  Ohio  St.,  511; 
Woodmansie  v.  Holcomb,  34  Kan.,  35;  Scbaeffer  v.  Fithian,  17  Ind.,  463; 
Stokes  V.  Stevens,  40  CaL,  391;  City  of  Maquoketa  v.  Willey,  35  Iowa, 
^23;  McDonald  v.  Beach,  2  Blaekf.,  55;  Jones  v.  Lusk,  2  Mete.,  356; 
Bank  v.  Sprague,  20  N.  J.  Eq.,  13;  Veal  v.  Keely,  86  Ga.,  130;  Fishers 
V.  Syfers,  109  Ind.,  514;  Wilcox  v.  Kellogg,  11  Ohio,  394;  Allen  v.  Cen- 
ter, 21  Conn.,  730;  Rice  v.  Barnard,  20  Vt.,  479;  Potts  v.  Blackwell,  4 
Jones*  Eq.,  58;  Whiting  v.  Dean,  5  N.  H.,  249;  Reyburn  v.  Mitchell,  106 
Mo.,  365. 

J.  H,  Banton,  for  defendants  in  error. — 1.  The  firm  of  J.  T.  Wiggins 
<&  Co.  was  insolvent  at  the  time  of  the  assignment,  and  in  sach  case,  in 
paying  the  private  debts  of  one  or  more  of  its  members,  it  was  paying 
what  it  was  not  liable  for  in  law,  equity,  or  morals,  and  was,  in  effect, 
giving  away  its  property;  and  such  conveyance,  no  bona  fide  rights  in- 
tervening, is  fraudulent  and  void  as  to  existing  creditors,  if  they  are 
prejudiced  thereby.  Hence  it  follows  that  an  assignment  by  an  insolvent 
firm  for  the  benefit  of  creditors,  preferring  individual  creditors,  is  fraud- 
ulent, at  least  to  that  extent. 
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2.  The  preference  of  the  individnal  creditors  of  the  members  of  the 
firm  of  J.  T.  Wiggins  &  Co.,  to  the  extent  that  it  would  have  consumed 
all  of  the  assets  of  the  Qrm  and  of  the  individual  members  thereof  to  pay 
«uch  preferred  debts,  though  made  by  the  consent  of  all  the  members  of 
the  firm,  was  a  fi*aud  upon  the  firm  creditors,  and  was,  in  effect,  to  hin- 
der and  delay  them;  and  the  fact  that  the  partners  consented,  or  more 
properly  colluded,  to  thus  defraud  the  creditors  of  the  firm  does  not  af- 
fect the  case,  or  in  any  way  validate  the  act.  De  Causey  v.  Bailey,  57 
Texas,  665;  Converse  v.  McKee,  14  Texas,  80;  Rogers  v.  Nichols,  20 
Texas,  719;  Warren  v.  Wallis,  38  Texas,  228;  Wilson  v.  Robertson,  21 
N.  Y.,  587;  Menagh  v.  Whitwell,  52  N.  Y.,  146;  Phillips  v.  Ames,  5  Al- 
len, 183;  Patterson  v.  Seaton,  70  Iowa,  689;  Brecher  v.  Fox,  1  Fed.  Rep., 
273;  Goodbar  v.  Cary,  16  Fed.  Rep.,  317;  Bates'  *'  Law  of  Partnership," 
sec.  566;  Burr,  on  Ass  ,  sec.  210;  Keith  v.  Fink,  47  111.,  272. 

STAYTON,  Chief  Justice. — ^This  is  an  action  by  W.  N.  Wiggins  against 
the  persons  composing  the  firm  of  Blackshear  &  Co.  and  P.  C.  Baird, 
sheriff,  to  recover  the  value  of  property  seized  by  the  latter  under  at- 
tachment sued  out  by  Blackshear  &  Co.  in  an  action  brought  by  them 
against  J.  T.  Wiggins  &  Co.,  a  firm  composed  of  J.  T.  Wiggins  and  S.  J. 
Redman. 

J.  T.  Wiggins  <fe  Co.  owned  a  stock  of  drugs,  paints,  oils,  etc.,  of  the 
value  of  11310,  besides  accounts  and  claims  amounting  to  $800. 

J.  T.  Wiggins  was  indebted  to  W.  N.  Wiggins  in  the  sum  of  $445,  ex- 
clusive of  some  interest,  and  S.  J.  Redman  was  indebted  to  F.  W.  Hen- 
derson in  the  sum  of  $594.  These  were  not  partnership  debts,  but  the 
money  for  which  they  were  contracted  seems  to  have  been  used  in  the 
partnership  business.  The  firm  was  indebted  in  the  sum  of  $871.63,  of 
which  $292.71  was  due  to  Blackshear  &  Co. 

On  December  24,  1889,  Wiggins  <fe  Co.  were  unable  to  raise  money  to 
meet  their  maturing  indebtedness,  and  in  that  sense  the  firm  was  insol- 
vent; but  it  does  not  appear  what  property  the  members  of  the  firm 
owned  at  that  time.  On  that  day  they  conveyed  to  W.  N.  Wiggins,  in 
trust,  all  of  the  partnership  property,  with  power  to  sell  it,  collect  the 
debts,  and  from  the  proceeds,  after  paying  expenses,  to  pay,  first,  the 
sums  due  from  J.  T.  Wiggins  to  W.  N.  Wiggins  and  the  sum  due  from 
Redman  to  Henderson;  second,  the  sums  due  to  partnership  creditors,  in 
full  or  pro  rata,  without  preferences  between  them,  any  property  remain- 
ing after  these  things  were  done  to  be  returned  to  J.  T.  Wiggins  &  Co. 

Before  the  trust  deed  was  executed,  and  with  view  to  make  them  part- 
nership creditors,  the  notes  due  from  J.  T.  Wiggins  to  W.  N.  Wiggins 
and  from  S.  J.  Redman  to  Henderson,  were  endorsed  by  the  firm  of  J.  T. 
Wiggins  <fe  Co.,  with  knowledge  of  these  creditors. 

W.  N.  Wiggins  took  possession  of  the  property  at  once,  in  accordance 
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with  the  trust  deed;  whereapon  Blackshear  k  Co.  brought  suit  for  the 
sum  due  them,  and  seized  the  property  under  attachment,  and  it  was 
afterwards  sold  as  perishable  property. 

That  seizure  was  the  basis  of  this  action,  and  the  question  arises, 
whether  Wiggins  <fe  Co.  could  thus,  by  way  of  mortgage,  appropriate 
their  partnership  property  to  payment  of  individual  debts  of  members  of 
the  firm. 

In  the  decision  of  this  question  the  fact  that  the  money  borrowed  by 
the  persons  comprising  the  firm,  for  which  they  were  only  severally  lia- 
ble, may  have  been  used  in  the  purchase  of  property  that  became  the 
property  of  the  firm,  may  and  will  be  considered  in  so  far  as  it  shows 
that  the  mortgage  given  to  secure  sums  so  borrowed  and  used  was  made 
without  fi*audulent  intent. 

That  the  individual  debts  so  secured  were  real,  and  the  money  ob- 
tained through  their  creation  used  in  the  purchase  of  property  which  be- 
came partnership  property,  takes  from  the  case  all  question  of  fraud,  and 
leaves  the  simple  question,  whether  the  members  of  the  partnership,  cir- 
cumstanced as  was  the  firm  of  Wiggins  (fe  Co.,  may  lawfully  mortgage 
partnership  property  to  secure  debts  of  the  several  members  of  the  firm 
for  which  the  partnership  is  not  liable. 

There  are  two  theories  on  which  it  is  sometimes  claimed  that  creditors 
of  a  partnership  have  right  to  have  its  assets  applied  to  payment  of  their 
claims  in  preference  to  creditors  of  the  persons  composing  the  firm. 

The  first  of  these  is,  tiiat  partnership  property  is  presumed  to  have 
been  obtained  through  credits  given  to  the  firm,  and  that  for  this  reason 
partnership  creditors  ought  to  be  preferred  in  the  distribution  of  its  as- 
sets. But  if  courts  could  enter  into  such  inquiries,  the  facts  of  this  case 
would  defeat  the  right  to  preference  on  such  a  ground;  for  the  partner- 
ship property  in  question  was  doubtless  largely  acquired  with  money  bor- 
rowed by  the  several  persons  composing  the  firm,  from  W.  N.  Wiggins 
and  F.  W.  Henderson,  to  whom  preference  was  given  in  the  mortgage. 

The  other  theory  is,  that  a  partnei'ship  ought  to  be  treated  as  a  person, 
in  conti*adi3tinction  to  the  persons  composing  it,  and  therefore  its  prop- 
erty ought  to  be  first  subject  to  the  payment  of  partnership  debts,  with- 
out reference  to  the  will  of  the  partners.  But  a  partnership  can  not  be  so 
considered,  simply  because  such  is  not  its  nature. 

For  partnership  debts  the  members  of  the  firm  are  jointly  and  severally 
liable,  and  the  law  recognizes  no  personality  in  a  partnership  other  than 
that  of  the  persons  who  compose  it. 

As  every  partner  is  liable  for  the  debts  of  his  firm,  and  owns  its  prop- 
erty in  common  with  the  other  partners,  it  is  his  right  to  have  the  com- 
mon property  applied  to  the  payment  of  partnership  debts;  and  all  the 
other  partners,  without  his  consent,  can  not  take  this  right  from  him. 

This  right  is  sometimes  said  to  give  every  partner  an  equitable  lien  on 
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firm  assets,  as  well  to  secure  him  against  several  liability  for  firm  debts, 
as  to  secure  to  bim  his  proper  share  of  the  firm  assets  on  dissolution;  but 
creditors  of  a  partnership  have  no  lien  or  other  claim  on  partnership  assets 
which  can  prevent  the  members  of  the  firm  from  disposing  of  them  in  any 
manner  or  to  whomsoever  they  may  deem  proper,  provided  that  such  dis- 
position is  not  fraudulent. 

That  a  partnei'ship  creditor  has  no  specific  lien,  either  legal  or  equit- 
able, upon  partnership  assets,  any  more  than  any  individual  creditor  has 
npon  the  estate  of  his  debtor,  is  so  firmly  established  that  citation  of 
authority  in  support  of  the  proposition  is  useless;  but  they  may  acquire 
liens  by  contract  or  through  the  process  of  a  court  by  which  other  cred- 
itors may  acquire  liens  on  specific  property. 

The  rule  is  thus  well  stated:  ^'A  creditor  of  a  partnership  has,  as  a 
general  rule,  no  direct  lien  upon  the  pai'tnership  property  until  he  acquires 
it  by  legal  process — that  is,  by  the  levy  of  an  attachment  or  of  an  execu- 
tion. His  indirect  or  quasi  lien  is  derived  from  the  lien  or  equity  of  the 
individual  partners.  It  is  practically  a  subrogation  to  the  lien  of  the  in- 
dividual partners.  If  the  partners  are  not  themselves  in  a  condition  to 
enforce  an  equitable  lien  upon  the  partnership  property,  the  creditors  of 
the  partnership  can  not  enforce  a  lien  derived  from  them  or  from  one  of 
them.  The  equity  of  the  partnership  creditor  continues  so  long  as  the 
equity  of  the  individual  partner  continues,  and  no  longer."  Jones  on 
Liens,  788. 

When,  however,  the  property  of  a  partnership  passes  into  the  custody 
of  a  court  for  administration,  as  in  cases  of  bankruptcy  or  assignment 
made  by  an  insolvent  firm,  then  the  court  will  administer  it  as  was  the 
right  of  the  several  partners  to  have  it  administered  while  controlled  by 
themselves. 

In  such  cases  the  court's  action  is  based  as  fully  upon  the  rights  of  the 
partnera  as  between  themselves,  as  upon  the  rights  of  creditors;  and  when 
the  result  of  the  proceeding  is  the  discharge  of  partners  from  further  lia- 
bility, then  the  first  theory  before  referred  to  may  have  been  given  weight 
in  establishing  an  administrative  rule  in  such  cases. 

In  accordance  with  the  general  rule  before  stated,  it  has  been  steadily 
held,  that  one  partner  may  in  good  faith  convey  his  interest  in  partner- 
ship assets  to  another,  and  that  thereby  all  equities  of  such  partner  and 
of  all  partnership  creditors  to  subject  such  assets  first  to  payment  of  their 
cliums  is  thereby  lost.  White  v.  Parish,  20  Texas,  689;  Rogers  v.  Nich- 
ols, 20  Texas,  719;  Weaver  v.  Ashcroft,  50  Texas,  442;  Swearingen  v. 
Bassett,  65  Texas,  272;  Stansell  v.  Fleming,  81  Texas,  298. 

It  has  been  held,  that  one  member  of  an  insolvent  partnership,  all  the 
members  being  insolvent,  may  transfer  in  good  faith,  with  the  concur- 
rence of  the  other  partners,  his  interest  in  the  partnership  property  to  an 
individual  creditor,  and  that  after  this  a  simple  contract  creditor  can  not 
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maintain  a  bill  to  subject  the  property  to  payment  of  a  debt  due  to  faim 
by  the  firm.     Case  y.  Beauregard,  99  U.  S.,  119. 

As  priority  of  right  of  partnership  creditors  over  creditors  of  the  indi- 
vidual  members  of  the  firm  rests  on  the  rights  of  the  partners  themselyes, 
can  there  be  any  doubt,  if  an  insolvent  partnership  be  dissolved  by  mu* 
tual  agreement  of  its  members,  and  its  property  be  divided  between  them 
in  accordance  with  their  several  interests,  that  partnership  creditors  would 
lose  all  right  to  priority  of  payment  out  of  property  so  distributed  ? 

Members  of  a  partnership  having  thus  voluntarily  surrendered  their 
rights  so  to  have  the  assets  appropriated,  each  would  hold  property  re- 
ceived in  distribution  in  his  separate  right,  subject  alike,  however,  to  the 
claims  of  all  creditors,  both  individual  and  partnership. 

Such  a  transaction  would  not  be  fraudulent  as  to  either  class  of  credit- 
ors, unless  some  further  fact  intervened;  for  the  property  in  the  hands 
of  each  partner  would  be  subject,  as  before,  to  the  claims  of  partnership 
creditors  as  well  as  others. 

In  the  case  before  us  the  inference  is  that  the  members  of  the  firm  of 
Wiggins  <fe  Co.  owned  equal  shares  in  the  partnership  property;  and  if 
they  had  conveyed  or  mortgaged  the  entire  property  to  pay  or  secure  the 
debt  of  one  of  the  partners,  for  which  neither  the  firm  nor  the  other  part- 
ner was  liable,  then,  on  the  plainest  principles  of  right,  it  ought  to  be 
held  that  such  a  conveyance  or  mortgage  was  fraudulent  as  to  firm  cred- 
itors and  as  to  creditors  of  the  member  of  the  firm  not  bound  for  the 
debt,  for  to  the  extent  of  his  interest  in  the  property  the  conveyance 
would  be  voluntary. 

Such,  however,  is  not  the  case  we  have  before  us. 

The  value  of  the  firm  assets,  exclusive  of  accounts  and  claims,  which 
amounted  to  $800,  was  shown  to  be  $1310,  and  one-half  of  this  was  more 
than  the  individual  indebtedness  of  either  partner  secured  by  the  mort- 
gage. 

As  partnership  creditors  had  no  lien  on  firm  property,  no  reason  is 
perceived  why  each  member  might  not  lawfully  permit  the  other  to  pay 
his  individual  debt  out  of  his  own  share  of  the  partnership  property;  and 
the  same  reasons  which  would  make  lawful  such  a  payment  would  give 
validity  to  a  mortgage  given  by  both  partners  to  secure  debts  of  mem- 
bers of  the  firm. 

Conveyances  or  mortgages  given  under  such  circumstances  and  for 
such  purposes  are  not  voluntary,  and  therefore  fraudulent  as  to  partner- 
ship creditors. 

If  the  sums  each  partner  owed  individually  had  been  equal,  no  one 
would  doubt  their  perfect  right,  under  agreement  between  themselves,  to 
pay  or  secure  their  several  debts  with  partnership  assets;  for  this  would 
be  simply  using  by  each  one  what  belonged  to  him  for  a  lawful  purpose. 

That  their  several  debts  were  not  exactly  equal  is  a  matter  of  no  im* 
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portance,  in  view  of  the  fact  that  the  share  of  each  in  firm  assets  exceeded 
in  value  the  individual  debt  of  each  secured  by  the  moii;gage. 

The  rule  applicable  to  partnership  property  and  creditoi*s  when  in  the 
hands  of  a  surviving  partner,  or  when  in  course  of  administration  in 
bankruptcy,  or  under  assignment  for  benefit  of  creditors,  was  applied  in 
the  District  Court  and  in  the  Court  of  Civil  Appeals;  but  it  is  believed 
to  be  inapplicable  in  cases  like  this,  in  which,  although  the  firm  be  in* 
solvent,  partners  by  mutual  agi'eement  may,  within  the  limit  heretofore 
noticed,  prefer  individual  creditors,  if  this  be  done  in  good  faith. 

This  cause  was  tried  without  a  jury,  and  under  the  findings  of  the 
Court  of  Civil  Appeals  judgment  will  be  here  rendered  in  favor  of  the 
plaintiff  against  all  defendants  for  the  sum  of  $1310,  with  interest  thereon 
from  January  2, 1890,  at  the  rate  of  8  per  cent  per  annum,  together  with 
all  costs  incurred  in  this  litigation. 

It  is  so  ordered. 

Beveraed  and  rendered. 

Delivered  May  10,  1894. 


J.  L.  Hume  et  al.  v.  D.  B.  (xbacy. 

No.  141. 

Settler— fi(ettler  and  Resident  of  the  State. 

Chapter  54,  pages  48, 49,  Acts  Twenty-first  Legislature,  "  For  the  sale  of 
certain  appropriated  lands  in  organized  counties,'^  prescribes,  that 
where  the  land  is  situated  '•  within  the  enclosed  lands  of  any  actual  bona 
fide  settler  and  resident  of  the  State,  such  settler  shall  have  the  prefer- 
ence right  for  six  months''  from  time  tho  land  is  declared  vacant.  Con- 
struing this  law,  Held:  Looking  to  the  ordinary  use  of  the  word 
*'  settler,"'  and  applying  it  to  the  subject  matter  of  the  act,  it  refers  to 
the  word  "  enclosure,"  and  not  to  the  word  "  State,''  and  that  the  in- 
tention was  to  give  preference  to  a  settler  within  the  enclosure,  and 
not  to  any  settler  in  the  State  or  settler  not  within  such  enclosure. . . .  67!i 

Certified  Question  from  Court  of  Civil  Appeals  for  Third  District, 
in  an  appeal  from  Travis  County. 

The  statute  involved  in  this  litigation  is  the  Act  of  April  6,  1889,  re- 
lating to  the  purchase  of  scrap  lands. 

The  part  of  section  1  of  the  act  discussed  is  as  follows:  •  ^^Prouidedy 
where  it  is  ascertained  that  any  of  such  lands  as  contain  not  more  than 
640  acres  is  situated  within  the  enclosed  lands  of  any  actual  bona  fide 
settler  and  resident  of  the  State,  such  settler  shall  have  the  preference 
right  for  six  months  from  the  time  the  same  shall  have  been  declared  by 
the  Commissioner  of  the  General  Land  Office  to  be  vacant  and  subject  to 
sale,  to  purchase  as  much  of  said  land  as  may  be  embraced  within  his  en- 
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closure:  Provided,  that  said  preference  right  shall  not  be  given  to  any 
person  who  has  enclosed  any  vacant  land,  knowing  the  same  to  be  vacant 
at  the  time  of  enclosing  same." 

The  question  certified  is:  ^^  Must  one  otherwise  entitled  be  an  actual 
bona  fide  settler  upon  or  within  the  enclosure  embracing  the  vacant  land, 
as  well  as  a  resident  of  the  State,  to  be  entitled  to  the  preference  to  pur- 
chasie  for  six  months  after  the  vacancy  is  declared  ?  Or,  in  other  words, 
will  he  be  entitled  to  the  preference  if  he  be  a  resident  of  the  State,  hav- 
ing the  land  enclosed,  and  an  actual  bona  fide  settler  elsewhere  in  the 
State?" 

David  K  EstvleU  and  WaUotiy  Hill  S  Walton,  for  appellants. 

West  &  Ckxhran  and  Barnard  S  McOown,  for  appellees.  —  The  words 
*^  settler"  and  <'  actual  settler"  have  been  time  and  time  again  construed 
by  our  Supreme  Court 

In  Burleson  v.  Durham,  46  Texas,  158,  the  court  says:  "  The  word 
*  settler,'  when  applied  to  lands,  conveys  the  idea  of  permanent  inhabi- 
tant. A  settler  protected  by  the  pre-emption  law  was  one  who  actually 
resided  upon  the  land,  and  the  statute  intends  to  give  such  right  of  pur- 
chasing to  him  only  who  occupies  public  land  as  a  residence." 

In  Turner  v.  Ferguson,  68  Texas,  10,  it  is  said:  "To  be  an  actual 
settler,  the  land  must  be  occupied  with  the  intention  of  making  it  a  home,'* 
and  this  has  been  the  definition  of  the  term  since  Cravens  v.  Brooke,  17 
Texas,  269.  See  also  Snyder  v.  Nunn,  66  Texas,  269;  Martm  v.  Mc- 
Carty,  74  Texas,  135 

"An  actual  settler  upon  the  land  is  one  who  has  actually  established 
his  residence  upon  it,  and  not  one  who  has  enclosed  it  and  cultivated  it." 
Baker  v.  Millman,  77  Texas,  46;  2  Texas  Civ.  App.,  342;  Calvert  v. 
Ramsey,  59  Texas,  492;  Baker  v.  Borroughs,  2  Texas  Civ.  App.,  337; 
Dailey  v.  Avery,  4  Serg.  <fe  Rawle,  287;  Carr  v.  Tucker,  42  Texas,  330. 

GAINES,  Associate  Justice. — We  are  of  the  opinion,  that  in  order  to 
show  a  prior  right  to  purchase  any  of  the  lands  designated  in  the  act,  a 
copy  of  which  appears  in  the  statement  accompanying  the  question  certi- 
fied, the  claimant  should  prove  that  he  is  a  settler  at  least  within  the  en- 
closure which  embraces  the  land  which  is  made  subject  to  sale. 

The  words,  '^  within  the  enclosure  of  any  bona  fide  settler  and  resident 
of  the  State,"  found  in  the  proviso,  when  applied  to  the  subject  matter 
of  the  act,  are  somewhat  difl3cult  of  construction. 

A  settler  in  any  particular  locality  means  any  one  who  has  taken  up 
his  permanent  abode  in  that  locality;  and  the  words  in  question,  there- 
fore, admit  of  three  constructions:  first,  they  may  include  all  persons 
who  have  taken  up  their  abode  upon  any  landed  property  in  the  State, 
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wiih  the  intention  of  making  it  their  permanent  residence;  in  the  second 
place,  thej  may  be  restricted  to  those  who  have  settled  upon  lands  adja- 
<;ent  to  those  which  ai*e  designated  in  the  statute;  and  in  the  third,  they 
may  embrace  only  those  who  have  settled  upon  the  designated  lands  and 
have  enclosed  them. 

But  the  word  *'  settlers"  is  ordinarily  applied  to  those  who  first  come 
to  a  country  or  section  of  a  country  either  partially  or  wholly  uninhabited, 
and  who  make  their  residence  there.  We  may  speak  of  the  early  settlers 
of  a  long  inhabited  country,  but  the  term  is  hardly  applicable  to  any 
other  class  of  residents  of  such  a  country. 

It  seems  to  us,  therefore,  that  its  was  not  intended  to  embrace  within' 
the  meaning  of  the  term  all  the  bona  fide  inhabitants  of  the  State  who 
have  purchased  and  made  their  home  upon  any  landed  property  in  the 
State. 

It  is  not  appropriate  to  speak  of  the  inhabitants  of  a  city  as  settlers  in 
a  city;  nor  of  those  who  have  purchased  and  taken  up  their  abode  upon 
lands  in  a  section  of  a  country  already  settled  as  settlera  in  such  country. 
Besides,  in  the  sense  indicated,  the  word  '^ settler"  is  hardly  more  re- 
stricted than  the  word  ^'resident,"  and  we  can  see  no  reason  why  the 
Legislature  should  have  desired  to  give  to  persons  who  lived  upon  lands 
remote  from  the  land  to  be  purchased  a  right  which  it  denied  to  other 
residents  of  the  State,  who  were  in  other  respects  similarly  situated  with 
regard  to  the  property  to  be  disposed  of. 

Indeed  we  see  no  very  good  reason  why  all  persons  who  owned  enclosed 
lands  adjoining  any  of  the  vacant  tracts  which  were  authorized  to  be  sold 
by  the  act,  and  who  had  enclosed  such  vacant  tracts  believing  them  to  be 
their  own,  should  not  have  been  placed  upon  an  equal  footing  with  re- 
spect to  the  prior  right  of  purchase. 

The  principle  underlying  the  preference  would  seem  to  be  the  natural 
equity  of  saving  to  the  party  who  had  improved  the  land  the  benefits  of 
his  expenditure  upon  it.  And  yet  the  Legislature  may  have  thought 
that  those  who  lived  upon  land  adjacent  to  that  to  be  sold,  and  who  had 
innocently  enclosed  the  latter,  were  entitled  to  more  consideration  than 
those  who  resided  ebewhere. 

At  all  events,  we  think,  that  looking  to  the  ordinary  use  of  the  word 
*'  settler,"  and  applying  it  to  the  subject  matter  of  the  act,  it  refers  to  the 
word  "enclosure,"  and  not  to  the  word  "State,"  as  found  in  the  pro- 
viso; and  that  the  intention  was  to  give  the  preference  to  a  settler  within 
the  enclosure,  and  not  to  any  settler  in  the  State.  Whether  or  not  the 
proviso  should  not  be  construed  in  a  still  more  restricted  sense,  is  a  ques- 
tion not  involved  in  that  certified  for  our  decision,  and  we  give  no 
opinion  upon  it. 

Delivered  May  14,  1894. 

Vol.  LXXXVI.  Sup.— 43 
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Sidney  Martin  et  al.  v.  C.  D.  Hartnbtt  &  Co. 

No.  108. 

Judgment  in  Trial  of  Bight  of  Property. 

In  a  case  for  trial  of  the  right  of  property  under  the  statute,  judgment 
by  default  was  rendered.  In  the  judgment  It  was  necessary  to  deter- 
mine the  sum  due  the  plaintiff  (there  being  but  one),  and  a  failure  to 
do  so  is  ground  for  reversal.  If  the  record  on  appeal  discloses  the 
amount,  the  judgment  below  should  be  reformed,  in  accordance  with 
the  statute 675 

Certified  Qdestiox  from  Court  of  Civil  Appeals  for  Second  District,  in 
an  appeal  from  Jack  County. 

Justice  Stephens,  having  been  of  counsel,  did  not  sit  in  this  case. 

This  is  a  suit  for  the  trial  of  the  right  of  property,  in  which  claim  was 
made  by  Martin  et  al.  to  property  attached  under  a  writ  in  favor  of 
Hartnett  <fe  Co.  against  one  A.  J.  Birdsong. 

Judgment  was  by  default,  and  fixed  the  value  of  the  property  claimed 
at  $1000,  and  assessed  damages  against  the  claimant  at  10  per  cent  of  this 
amount,  and  directed  execution  for  the  amount  so  adjudged  and  oosts. 

The  record  nowhere  shows  the  amount  of  the  plaintiff's  claim. 

The  question  certified  is,  '*  What  effect,  on  appeal  or  writ  of  eiTor, 
upon  a  record  such  as  is  set  forth  above,  should  be  given  to  the  failure  of 
the  court  below  to  fix  by  its  judgment  the  sum  due  to  a  single  plaintiff, 
there  being  but  one  writ  levied  ? ' ' 

Stanley y  Spoontz  &  Meek^  for  plaintiffs  in  error. — ^The  law  in  force  when 
this  judgment  was  rendered,  January  5, 1892,  in  effect  provides,  that  the 
judgment  must  fix  the  amount  of  plaintiff's  demand,  and  provides  that  it 
may  be  discharged  by  the  return  of  the  property  in  ten  days,  after  which 
execution  may  issue  for  the  amount  of  plaintiff's  debt.  Rev.  Stats.,  art. 
4843,  amended  April  2,  July  4,  1887,  Acts 20th  Leg.,  p.  104;  Etev.  Stat&, 
art.  4845. 

T,  D.  StoreTy  B.  P.  Baker^  and  J.  W,  Stephens^  for  defendants  in  error. 

The  Revised  Statutes,  article  4843,  as  amended,  only  requires  the  court 
to  fix  and  state  the  amount  of  plaintiff's  demand  where  there  are  more 
than  one  attachment  levied  on  the  same  property.  Where  there  is  only 
one  attachment,  there  can  be  but  one  demand,  and  it  is  suiiScient  for  the 
court  to  ascertain  and  render  judgment  for  the  amount  of  that  demand, 
without  specifying  it,  eo  nomine,  as  plaintiff's  demand;  and  when  this 
amount  exceeds  the  bond,  then  judgment  should  be  rendered  for  the 
amount  of  said  bond.  Rev.  Stats.,  art.  4843,  as  amended;  Bank  v.  Bates, 
76  Texas,  329;  Wrought  Iron  Range  Co.  v.  Brooker,  2  Willson's  C.  C.,. 
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sees.  231,  225;  Garrity  v.  Thompson,  67  Texas,  4;  Torrey  v.  Cameron, 
73  Texas,  583;  Graves  v.  Cameron,  77  Texas,  273. 

GAINES,  Associate  Justice.  —  In  answer  to  the  question  certified  for 
our  determination  in  this  case,  we  say,  that  we  are  of  the  opinion  that  if 
the  record  before  the  Court  of  Civil  Appeals  disclosed  the  amount  claimed 
in  the  writ  of  attachment,  that  court  should  so  reform  the  judgment  as  to 
show  such  amount  in  accordance  with  the  statute;  but  that  since  the 
transcript  does  not  show  that  sum,  the  judgment  should  be  reversed  and 
the  cause  remanded,  with  instructions  to  the  trial  court  to  render  judg- 
ment upon  the  default  as  heretofore  rendered,  and  in  addition  thereto  to 
fix  in  such  judgment  the  amount  of  the  claim  of  the  plaintiffs  in  the  at- 
tachment. 

Delivered  May  14,  1894. 


Louis  GiBABD  V.  W.  T.  MooBE,  Jr. 
No.  140. 

1.  Exemplary  Damaffee. 

It  has  been  repeatedly  held  by  this  court,  that  where  no  actual  damage  is 
shown,  there  can  be  no  recovery  of  exemplary  damages.  We  regard 
tlie  rule  as  safe  and  salutary  and  are  not  disposed  to  disturb  It 676 

2.  Damafifes  Must  be  Caused,  by  Act  Complained  of. 

Where  stock  In  a  corporation  has  been  wrongfully  garnished,  and  which 
is  fiuctuating  in  value,  the  holder  is  not  entitled  to  damages  for  the  dif- 
ference in  value  of  the  stock  at  the  time  of  the  service  of  the  garnish- 
ment and  at  the  time  of  the  trial,  when  it  appears  that  the  service  of 
the  writ  did  not  occasion  the  fall  in  the  stock.  The  party  must  show 
not  only  that  he  suA'cred  damages,  but  also  that  they  were  caused  by 
the  act  complained  of 677 

Certified  Questions  from  Court  of  Civil  Appeals  for  Third  District, 
in  an  appeal  from  Llano  County. 

Ward  &  Faulky  for  appellant,  cited:  Harris  v.  Finberg,  46  Texas,  95; 
Culbertson  v.  Cabeen,  29  Texas,  247;  Frankel  v.  Stem,  41  Cal.,  168;  Horn 
V.  Beard,  11  Rob.  (La.),  259;  Kisler  v.  Carr,  34  Cal.,  641;  Fleming  v. 
Bailey,  44  Miss.,  131;  Lowenstein  v.  Monroe,  55  Iowa,  82;  Mitchell  v. 
Harcourt,  62  Iowa,  349;  Carpenter  v.  Stevenson,  6  Bush,  259;  Schrimpf 
V.  McArdle,  13  Texas,  368. 

GAINES,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  certifies  for  our  determination  the  fol- 
lowing questions: 
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**  1.  In  an  action  for  damages  based  upon  the  wrongful  suing  out  of 
garnishment  process,  may  the  defendant,  if  the  pleadings  and  evidence 
warrant,  recover  for  exemplary  damages,  when  the  only  actual  damages 
shown  are  simply  nominal  for  the  wrongful  suing  out  of  the  writ  ?  In 
other  words,  is  the  recovery  for  nominal  damages  only  a  basis  few  the 
recovery  of  exemplary  damages  ? 

''  2.  Under  article  191,  Sayles'  Civil  Statutes,  or  for  any  other  reason, 
is  a  defendant  whose  stock  in  a  corporation  has  been  wrongfully  gar- 
nished, and  which  is  fluctuating  in  value,  entitled  to  damages  for  the 
difference  in  value  of  the  stock  at  the  time  of  the  service  of  the  garnish- 
ment process  and  the  time  of  the  trial,  when  it  appears  that  the  service 
of  the  writ  did  not  occasion  the  depreciation  in  value  of  the  stock  ? 

^^  These  questions  are  presented  on  motion  for  rehearing." 

It  has  been  repeatedly  held  by  this  court,  that  when  no  actual  damage 
is  shown  there  can  be  no  recovery  of  exemplary  damages.  Flanagan  v. 
Womack,  54  Texas,  45;  Trawick  v.  Martin  Brown  Co.,  79  Texas,  460; 
Jones  V.  Matthews,  75  Texas,  1.  Without  entering  upon  any  discussion 
of  the  question,  either  upon  principle  or  authority,  we  deem  it  sufficient 
to  say,  that  we  regard  the  rule  laid  down  by  this  couit  as  safe  and  salu- 
tary, and  that  we  are  not  disposed  to  disturb  iU  We  therefore  answer 
the  firet  question  in  the  negative. 

We  are  also  of  the  opinion  that  the  same  answer  should  be  given  to  the 
second  question.  The  loss  for  which  a  recovery  may  be  had  in  an  action 
against  a  wrongdoer  must  be  the  result  of  the  wrong  inflicted.  In  order 
to  recover  damages,  the  party  complaining  must  show  not  only  that  he 
has  suffered  the  loss,  but  also  that  it  would  not  have  been  incurred  but 
for  the  wrongful  act  of  his  adversary. 

The  garnishment  of  the  shares  in  an  incorporated  or  in  a  joint  stock 
company  operates  as  a  restraint  upon  the  owner's  power  of  sale  so  long 
as  they  remain  subject  to  the  writ  (Revised  Statutes,  article  191);  but 
proof  of  the  mere  fact  that  they  have  declined  in  value  during  that  time, 
without  further  proof  that  the  holder  could  and  would  have  sold  them 
before  the  depreciation  took  place,  does  not  show  a  loss  resulting  from 
the  operation  of  the  process. 

We  have  held,  that  since  a  levy  of  a  writ  of  attachment  upon  land  does 
not  interfere  with  the  owner's  possession  and  enjoyment  of  his  property, 
it  does  not  entitle  him  to  recover  damages  for  the  wrongful  use  of  the 
writ,  unless  he  show  some  special  damage,  such  as  a  loss  resulting  from 
his  being  deprived  of  an  opportunity  to  make  an  advantageous  disposi- 
tion of  the  estate.  Trawick  v.  Martin  Brown  Co.,  supra.  Such  a  case 
is  not  distinguishable  in  principle  from  that  suggested  by  the  questions 
before  us. 

The  earning  capacity  of  the  stock  is  not  affected  by  the  garnishment, 
and  the  effect  of  the  writ  is  not  to  depreciate  its  value.     The  rise  or  fall 
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in  the  ralue  of  the  shares  of  a  stock  company  ordinarily  depends  upon 
the  opinion  of  investors  as  to  the  value  of  its  assets,  the  conduct  of  the 
business,  and  the  probable  success  or  failure  of  the  enterprise;  and  it  is 
not  to  be  presumed  that  that  opinion  will  be  influenced  by  the  garnish- 
ment of  the  stock  of  any  particular  shareholder.  Therefore  the  decline 
in  value  of  the  shares  is  not  a  probable,  if  a  possible,  consequence  of  the 
garnishment;  and  no  recovery  can  be  had  for  the  loss  resulting  from  such 
depreciation,  in  the  absence  of  evidence  sufficient  to  show  that  but  for 
the  writ  the  loss  would  not  have  been  suffered. 
Delivered  May  14,  1894. 


M.  <fe  J.  Sullivan  v.  W.  A.  H.  Miller  et  al. 
No.  139. 

1.  Faot  Case— Construction  of  Power. 

See  a  power  of  attorney,  general  in  its  nature,  and  which  general  powers 
are  not  limited  by  other  clauses  therein 679 

2.  Bubsoription. 

The  purpose  of  a  suoscription  as  between  parties  to  it  and  a  third  per- 
son, who  on  the  faith  of  it  may  reader  services  contemplated  by  it, 
but  without  further  contract,  is  to  fix  the  sum  for  which  each  sub- 
scriber will  be  liable;  but  the  fact  that  a  subscription  may  have  been 
made  or  is  in  contemplation  when  power  is  given  to  an  agent  to  make 
a  contract  to  which  the  subscription  relates,  can  not  of  itself  operate 
as  a  limitation  of  the  power  of  the  agent 680 

3.  Same— Security. 

The  clause  *^And  In  consideration  of  the  premises  and  the  contract  for 
the  grading  of  said  road  to  be  entered  into  by  our  said  attorney,  we 
hereby  agree  and  obli^te  ourselves  respectively  to  secure  our  subscrip- 
tion heretofore  or  hereafter  to  be  made  for  the  grading  and  extension 
of  the  aforesaid  road,"  etc.,  did  not  restrict  a  general  power  to  said  at- 
torney to  contract  for  the  grading,  etc.  The  contract  to  guarantee  the 
subscription  did  not  affect  the  general  power 681 

Certified  Question  from  Court  of  Civil  Appeals  for  Third  District, 
in  an  appeal  from  Llano  County. 

McLeary  &  Fleming^  for  appellants.  —  1.  On  construction  of  the  power: 
Wright  V.  Blackwood  &  Frazier,  57  Texas,  648,  649;  Gouldy  v.  Metcalf, 
75  Texas,  455;  Mech.  on  Agency,  sees.  294,  295;  Marr  v.  Given,  23  Me., 
55;  Venata  v.  Hopkins,  1  J.  J.  Marsh.,  285. 

Intentioned  to  be  discovered  by  language  used :  Mech.  on  Agency,  sees. 
296,  297,  308,  313,  314;  Ireland  v.  Livingston,  L.  R.,  5  H.  L.,  395;  Rail- 
way V.  Johnson,  74  Texas,  263;  Railway  v.  Dilley,  65  Texas,  686;  Chi- 
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cago  V.  Chilton,  9  Wall.,  50;  D' Aquin  v.  Barbour,  4  La,  Ann.,  44;  Bish. 
on  Con.,  sec.  412. 

2.  On  ratification:  Collins  v.  Cooper,  65  Texas,  460;  Vincent  v. 
Rather,  81  Texas,  77;  Harrington  v.  Moore,  21  Texas,  546;  Carter  v. 
Rowland,  53  Texas,  540;  Reese  v.  Medlock,  27  Texas,  120;  Mech.  on 
Agency,  sees.  148,  149,  154;  Neven  v.  Belknap,  2  Johns.,  573;  Hender- 
son V.  Railway,  17  Texas,  575;  Cook  v.  Tullis,  18  Wall.,  332. 

W.  T.  Dalrymple  and  James  Flack,  for  appellees.  —  1.  The  power  of 
attorney  from  appellees  to  Miller  did  not  authorize  Miller  to  contract  and 
bind  appellees  to  pay  beyond  the  amounts  each  individual  had  subscribed 
for  building  the  road,  nor  to  pay  the  same  in  any  manner  otherwise  than 
is  provided  in  said  power.  Its  meaning  is  plain,  not  ambiguous  nor  un- 
certain, and  the  court  rightly  construed  its  meaning. 

2.  Before  a  principal  will  be  held  to  have  ratified  the  unauthorized  acts 
of  an  agent,  it  must  be  shown  that  the  principal  had  full  knowledge  of 
all  the  facts  and  circumstances  sought  to  be  ratified.  The  burden  of 
showing  such  knowledge  is  on  the  party  claiming  the  ratification,  and  in 
this  case  it  was  not  shown,  and  the  court's  refusal  to  charge  it  was  cor- 
rect. Reese  v.  Medlock,  27  Texas,  123;  Vincent  v.  Rather,  31  Texas, 
91;  1  Am.  Leading  Cases,  574;  Story  on  Aglncy,  sees.  90,  239;  Story 
on  Con.,  160. 

STAYTON,  Chief  Justice. — Appellees  executed  the  following  instru- 
ment: 

">Sfrite  of  Texas,  County  of  Llano, — Know  all  men  by  these  presents, 
that  we,  the  undersigned  subscribers,  citizens  of  the  said  county  of  Llano, 
State  of  Texas,  have  made,  constituted,  and  appointed,  and  by  these 
presents  do  make,  constitute,  and  appoint  W.  A.  H.  Miller,  of  said  county 
of  Llano,  our  true  and  lawful  attorn €>%  for  us,  and  in  our  names,  place, 
and  stead,  to  enter  into  contract  with  the  San  Antonio  <fe  Aransas  Pass  Rail- 
way Company  for  an  extension  and  operation  of  its  railway  from  some 
point  on  the  Kerrville  extension  of  said  railway,  at  or  near  the  bridge  of 
same  on  the  Guadalue  River,  thence  via  the  town  of  Fredericksburg  to 
the  town  of  Llano,  and  also  to  enter  into  a  contract  for  the  grading  of 
said  railway  from  said  point  on  said  railway  to  said  town  of  Llano;  giv- 
ing and  granting  to  our  said  attorney  full  power  and  authority  to  do  and 
perform  all  and  every  act  and  thing  whatever  requisite  and  necessary  to 
be  done  in  and  about  the  premises,  as  fully  and  to  all  intents  and  pur- 
poses as  we  might  or  could  do  if  personally  present  and  acting;  hereby 
ratifying  all  our  said  attorney  may  lawfully  do  or  cause  to  be  done  in 
and  about  the  premises.  And  in  consideration  of  the  premises  and  the 
contract  for  the  grading  of  said  road  to  be  entered  into  by  our  said  at- 
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lorney,  we  hereby  agree  and  obligate  ourselves  respectively  to  secure  our 
subscription  heretofore  or  hereafter  made  for  the  grading  and  extension 
-of  the  aforesaid  road,  by  good  and  sufficient  bankable  security,  to  be  ap- 
proved and  made  payable  to  Moore,  Foster  <fe  Co.,  bankers,  of  Llano, 
Texas,  to  be  held  in  trust,  and  to  enable  them  to  guarantee  the  payment 
to  such  contractors  for  the  grading  of  said  road  of  our  respective  sub- 
scriptions, as  follows,  viz.;  that  is  to  s^,  upon  the  completion  of  the 
grading  of  each  ten  miles  of  said  railway,  beginning  at  the  town  of 
Fredericksburg,  thence  to  Llano  town,  to  pay  upon  our  said  obligation 
respectively  the  sum  of  20  per  cent,  and  the  remainder  of  such  subscrip- 
tion, if  any,  to  be  paid  upon  the  completion  of  said  grading  of  said  rail- 
way to  said  town  of  Llano;  provided,  said  grading  of  said  road  be 
completed  to  said  town  of  Llano  on  or  before  the  1st  day  of  January, 
1890.  And  in  consideration  of  the  premises,  we  further  agree  and  obli- 
gate ourselves  to  secure  the  right  of  way  for  the  said  railway  from  the 
line  of  Llano  County  to  the  town  of  Llano,  and  also  to  secure  depot 
grounds  at  the  town  of  Llano. 

"  Witness  our  hand,  this  28th  day  of  January,  A.  D.  1889." 

Acting  under  this  instrument,  W.  A.  H.  Miller,  for  himself  and  as  at- 
torney in  fact  for  those  who  executed  it,  made  a  contract  with  appellants 
to  grade  roadbed  contemplated  by  the  instrument,  but  that  contract  did 
not  limit  the  liability  of  the  makers  of  the  instrument  to  the  amount  of 
their  several  subscriptions. 

Appellants  having  rendered  the  service,  brought  action  to  recover  un- 
der the  terms  of  the  contract;  and  the  question  certified  is,  Should  the 
instrument  be  held  to  authorize  Miller  to  execute  the  contract  sued  on, 
which  bound  appellees  to  pay  absolutely  the  price  agreed  upon  for  grad- 
ing the  roadbed;  or  should  it  be  construed  only  to  authorize  him  to  exe- 
cute in  their  behalf  a  contract  binding  them  to  pay  for  the  work  only  the 
sums  subscribed  by  them  respectively? 

The  first  clause  of  the  instrument  empowered  Miller  to  make  a  contract 
with  the  railway  company  for  extension  and  operation  of  its  road  from 
point  named  to  the  town  of  Llano,  and  with  reference  to  this  his  power 
to  contract  was  without  restriction. 

The  second  clause  expressly  empowered  Miller  to  make  any  contract 
for  grading  the  road  between  the  points  named  which  the  makers  of  the 
instrument  themselves  could  make;  and  they  certainly  could  have  bound 
themselves  as  he  contracted  for  them  they  should  be  bound. 

Those  are  the  clauses  conferring  power  on  the  agent;  and  confined  to 
the  subjects  to  which  they  relate,  the  powers  so  given  were  as  broad  as 
language  could  make  them;  and  it  only  remains  to  consider  whether  suc- 
vceeding  clauses  restrict  the  powers  thus  conferred. 

The  next  clause  recognizes  the  fact  that  power  to  contract  for  grading 
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the  contemplated  road  had  been  given  by  the  preceding  dausey  and  in 
consideration  that  some  person  would  contract  to  do  the  work,  the  mak- 
ers of  the  instrument,  for  his  benefit  and  security,  bind  themselves  to  do 
certain  things. 

They  were  authorizing  their  agent  to  make  a  contract  for  the  entire 
grading  of  the  road,  and  this  clause  shows  not  only  that  they  had  then 
made  subscriptions  for  that  purpose,  but  that  they  also  contemplated 
making  further  subscription  if  necessary  to  pay  for  the  work  to  be  done 
under  a  contract  to  be  made  by  the  agent. 

Through  subscription  they  doubtless  intended,  as  between  themselveSy 
to  fix  the  sum  each  should  pay;  but  this  does  not  affect  the  question  of 
powers  given  to  the  agent,  in  the  absence  of  language  showing  intent  not 
to  authorize  him  to  bind  each  of  them  further  than  they  were  bound  by 
their  several  subscriptions. 

The  purpose  of  a  subscription,  as  between  parties  to  it,  or  as  between 
them  and  a  third  person  who,  on  the  faith  of  it,  may  render  services 
contemplated  by  it,  but  without  further  contract,  is  to  fix  the  sum  for 
which  each  subscriber  will  be  liable;  but  the  fact  that  a  subscription  may 
have  been  made  or  is  in  contemplation  when  power  is  given  to  an  agent 
to  make  a  contract  in  reference  to  the  matter  to  which  the  subscription 
relates,  can  not  of  itself  operate  as  a  limitation  on  the  pow-er  of  agent. 

How  large  the  subscription  was  when  the  power  was  given  does  not  ap- 
pear; but  in  view  of  the  fact  that  the  agent  was  authorized  to  contract  for 
the  entire  gi'ading  on  the  responsibility  of  his  principals,  the  only  legiti- 
mate inference  from  the  language  used  is,  that  if  the  subscription  then 
existing  was  not  sufl3cient,  they  would  increase  it  until  it  became  suflS- 
cient  to  pay  for  the  work  in  reference  to  which  the  agent  was  to  contract. 

There  is  nothing  in  the  instrument  to  indicate  that  its  makers  conferred 
the  power  in  anticipation  that  others  would  furnish  funds  to  assist  in 
paying  for  the  work  the  agent  was  empowered  to  contract  for;  and  the 
necessary  inference  from  the  language  used,  as  well  as  from  the  transac- 
tion itself,  is  that  the  power  to  bind  them  to  pay  was  as  broad  as  the 
power  to  contract  to  have  the  entire  work  done  for  them. 

This  clause  of  the  instrument  is  relied  upon  to  limit  the  power  con- 
ferred by  the  preceding,  so  as  to  deny  the  agent  power  to  bind  his  prin- 
cipals beyond  the  extent  of  their  several  subscriptions,  and  it  becomes 
proper  to  ascertain  the  purpose  for  which  it  was  inserted. 

As  before  said,  the  purpose  of  that  clause  was  to  secure  to  the  persons 
with  whom  the  agent  might  make  a  contract  compensation  for  the  work 
he  should  do  in  a  manner  other  than  would  it  be  by  the  mere  personal 
obligation  of  the  makers,  however  evidenced. 

The  consideration  for  this  additional  obligation  was  declared  to  be 
*'  the  premises  and  the  contract  for  the  grading  of  said  road  to  be  entered, 
into  by  our  said  attorney." 
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Based  oa  this  consideration,  the  makers  of  the  instrument  declare,  that 
^^  we  hereby  agree  and  obligate  ourselves  respectively  to  secure  our  sub« 
scriptions  Jieretofore  or  Jiereafter  made  for  the  grading  and  extension  of 
the  aforesaid  road." 

This  security  was  to  be  furnished  by  the  guaranty  of  Moore,  Foster  & 
Co,  of  *'  payment  to  such  contractors  for  the  grading  of  said  road  of  our 
respective  subscriptions  as  follows,  viz. ;  that  is  to  say,  ujJon  the  comple- 
tion of  the  grading  of  each  ten  miles  of  said  railway,  beginning  at  the 
town  of  Fredericksbug,  thence  to  Llano  town,  to  pay  upon  our  obliga- 
tion respectively  the  sum  of  20  per  cent,  and  the  remainder  of  such  sub- 
scription, if  any,  to  be  paid  upon  the  completion  of  said  grading  of  said 
railway  to  the  town  of  Llano." 

To  secure  this. guaranty  the  parties  obligated  themselves  to  deposit 
with  Moore,  Foster  <fe  Co.  '*  good  and  sufficient  bankable  security,  to  be 
approved  and  made  payable  to  Moore,  Foster  <&  Co.,  bankers,  of  Llano, 
Texas,  to  be  held  in  trust  and  to  enable  them  to  guarantee." 

If  this  guaranty  could  be  held  to  apply  only  to  payment  of  subscnp- 
tion  existing  when  the  power  was  given,  and  not  to  payment  in  full  for 
all  the  work  authorized  to  be  contracted  for,  this  would  not  affect  the 
question  of  power;  for  the  parties  might  consistently  bind  themselves  to 
have  payment  of  part  guaranteed  by  the  bankers,  while  any  sum  to  be- 
come due  and  not  thus  secured  would  rest  on  the  mere  personal  obliga- 
tions of  the  parties. 

If  the  guaranty  was  to  relate  solely  to  subscription  existing  when  the 
power  was  given,  it  would  be  proper  so  to  restrict  it  in  any  matter  in 
which  it  came  in  question;  but  when  the  parties  obligated  themselves  to 
obtain  guaranty  for'* our  subscription"  ''hereafter  made,"  as  well  as 
for  subscription  then  existing,  it  would  be  difficult  to  escape  the  convic- 
tion that  this  subsequent  subscription  was  to  be  large  enough  to  cover  the 
entire  cost  of  the  work  under  the  contract  to  be  made;  something  not 
susceptible,  perhaps,  of  being  made  certain  until  the  work  was  done,  and 
that  the  guai*anty  was  to  cover  a  sum  sufficient  to  pay  the  entire  cost  of 
the  work  under  the  contract  the  agent  was  empowered  to  make. 

That  the  instrument  empowered  the  agent  to  contract  for  grading  the 
entire  road  between  the  points  named  is  clear;  and  in  the  absence  of 
something  in  it  showing  that  its  makers  intended  to  empower  him  to  con- 
tract to  pay  therefor  only  such  sums  as  they  had  subscribed,  it  must  be 
held  that  power  was  given  to  him  to  make  a  contract  binding  them  to 
pay  the  cost  of  the  work,  without  reference  to  the  amount  of  their  sub- 
scriptions. 

If  they  had  intended  otherwise,  the  instrument  should  have  said,  in 
substance,  that  he  should  have  power  to  make  a  contract  for  grading  the 
road  if  this  could  be  done  for  a  sum  not  to  exceed  the  subscription. 
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We  are  of  opinion,  that  the  instrument  conferred  power  on  Miller  to 
make  the  contract  certified;  that  it  is  not  uncertain;  and  that  the  court 
trying  the  cause  should  have  construed  it  without  reference  to  extrinsic 
testimony. 

Delirered  May  14,  1894. 


Carlos  Sandoval  et  al.  v.  B.  F.  Robber  et  al. 
No.  134. 

1.  PartieB— Suit  by  Guardian. 

In  1853  a  guardian  suing  for  himself,  joined  with  other  adult  plaintiffs, 
also  sued  as  gtmrdian  of  two  minors  named,  of  whose  estate  he  was  the 
guardian.  Judgment  was  rendered  in  favor  of  the  guardian  in  his 
own  right  for  the  land  sued  for,  and  the  rights  of  the  other  plaintiffs 
(including  the  minors)  was  adjudged  as  of  nonsuit.  Held^  that  the 
minors  were  not  parties  to  the  suit,  nor  were  they  bound  by  the  judg- 
ment, or  any  judgment,  in  the  case;  they  not  appearing  nor  were  they 
otherwise  made  parties 686 

2.  Reversal  on  Appeal— Effect. 

The  defendant  against  whom  judgment  was  rendered  in  favor  of  one 
of  the  plaintiffs  appealed.  The  reversal  of  the  case  reinstated  all  the 
parties  properly  joined  as  plaintiffs,  against  whom  the  court  had  de- 
cided and  adjudged  an  involuntary  nonsuit 686 

3.  Consolidated  Judgment— Consent. 

Two  cases  of  different  plaintiffs  against  different  defendants  for  the  same 
tract  of  land  were  consolidated.  Held^  that  a  judgment  and  decree  in 
the  consolidated  case  concluded  the  rights  in  the  land  in  controvert 
of  all  the  parties  in  both  suits.  Consent  waives  all  errors  save  want 
of  jurisdiction 687 

Certified  Question  from  Court  of  Civil  Appeals  for  Fourth  District, 
in  an  appeal  from  Wilson  County. 

Denman  &  Franklin^  for  appellants.  —  1.  The  title  of  the  Yturri  minors 
was  not  divested  out  of  them  by  the  suits  and  judgments  set  out  in  the 
petition  of  appellants,  because  the  suit  brought  against  Thouvenin  et  al. 
was  not  brought  by  said  minora,  but  by  their  guardian  for  them;  and 
whilst  he  as  such  guardian  could  litigate  therein  the  title  held  adversely 
to  them  by  defendants  in  said  suit,  he  could  not  assert  title  against  his 
wards,  who  were  not  parties  to  the  suit  except  through  his  representation, 
nor  could  he  as  guardian  of  such  wards  litigate  with  himself  individually; 
and  any  judgment  rendered  therein  decreeing  to  him  individually  prop- 
erty to  which  his  wards  claimed  title  was  a  nullity. 

2.  The  title  of  the  Sandovals  was  not  divested  out  of  them  by  the  suits 
and  judgments  set  out  in  the  petition  of  appellants.  (1)  Judgment 
of  nonsuit  was  entered  against  them  upon  the  trial  of  the  suit  first 
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mentioned  in  appellants'  petition,  and  they  were  never  thereafter  made 
parties  to  said  suit,  and  no  judgment  thereafter  entered  therein  could 
Affect  their  title.  The  judgment  finally  entered  in  said  cause  does  not 
dispose  of  their  rights  in  the  land,  nor  undertake  to  do  so.  If,  however, 
they  still  remained  plaintiffs  when  said  judgment  was  rendered,  then  a 
portion  of  said  land  is  decreed  to  them  as  such  by  said  judgment,  as  it 
decrees  same  to  plaintiffs  therein.  (2)  They  were  not  made  adversary 
parties  to  any  of  the  plaintiffs  in  said  suits,  and  the  sole  issue  to  be  tried 
therein  was  the  right  of  plaintiffs  to  recover  the  land  from  defendants, 
And  the  ownership  of  the  land  as  between  the  plaintiffs  was  not  a  subject 
of  the  litigation.  Watts  v.  Overstreet,  78  Texas,  575;  Ewing  v.  Perry, 
^5  Texas,  777;  James  v.  James,  81  Texas,  380;  Railway  v.  Scott,  78 
Texas,  360;  Rodriguez  v.  Trevino,  54  Texas,  201;  Whitaker  v.  Gee,  61 
Texas,  217;  Railway  v.  Railway,  83  Texas,  617;  Cook  v.  Buniley,  45 
Texas,  106;  Dunlap  v.  Southerlin,  63  Texas,  88;  Caruth  v.  Grigsby, 
^7  Texas,  266;  Scherff  v.  Railway,  81  Texas,  473;  Pillow  v.  Elliott, 
25  Texas  Supp.,  322;  Foster  v.  Wells,  4  Texas,  101;  Homer  v.  Brown, 
16  How.,  354;  Ins.  Co.  v.  Broughton,  109  U.  S.,  121;  Haldemann  v. 
United  States,  91  U.  S.,  584;  Graham  v.  Railway,  3  Wall.,  704;  Black 
-on  Judg.,  sees.  699,  599;  Freem.  on  Judg.,  sec.  158;  12  Am.  and  Eng. 
Encycl.  of  Law,  83,  and  note. 

Harwood  &  Harwood  and  William  Aubrey^  for  appellees,  cited:  Ken- 
dall V.  Mather,  48  Texas,  598;  Williamson  v.  Wright,  Posey's  U.  C, 
717;  Wethered  v.  Mays,  4  Texas.  438;  Tadlock  v.  Eccles,  20  Texas, 
491;  Withers  v.  Patterson,  27  Texas,  491;  Vogelsang  v.  Dougherty,  46 
Texas,  472;  Taylor  v.  Snow,  47  Texas,  465;  Guilford  v.  Love,  49 
Texas,  740;  Alexander  v.  Maverick,  18  Texas,  179;  Dunlap  v.  Souther- 
lin, 63  Texas,  40;  Alston  v.  Emerson,  83  Texas,  237;  McAnear  v.  Ep- 
person, 54  Texas,  220;  Hardy  v.  Beatty,  84  Texas,  567;  Caruth  v. 
Grigsby,  57  Texas,  267;  Tread  way  v.  Eastburn,  57  Texas,  209;  Landon 
V.  Payne,  41  Ohio  State,  303;  Graham  v.  Railway,  3  Wall.,  704;  Corco- 
ran  v.  Canal  Co.,  94  U.S.,  741;  Devin  v.  Ottumwa,  53  Iowa,  461; 
Thouvenin  v.  Rodriguez,  24  Texas,  474;  Russell  v.  Farquhar,  55  Texas, 
358;  Girardin  v.  Dean,  49  Texas,  246;  Lovenberg  v.  Bank,  67  Texas, 
440;  Allen  v.  Reed,  66  Texas,  13;  Harmon  v.  Auditor,  etc.,  123  III., 
122;  Gould  v.  Steniberger,  128  111.,  510;  Maloney  v.  Dewy,  127  111., 
395;  Parkhurst  v.  Berdell,  100  N.  Y.,  386;  Frois  v.  Mayfield,  31  Texas, 
366;  Lockett  v.  Railway,  78  Texas,  212;  Tynberg  v.  Cohen,  76  Texas, 
409;  Robertson  v.  Schmidt,  48  Texas,  19;  Acklin  v.  Paschal,  48  Texas, 
177;  Wooters  v.  Kauffman,  67  Texas,  488;  Amory  v.  Amory,  26  Wis., 
152;  Brothers  v.  Haggins,  5  J.  J.  Marsh.,  658;  Smith  v.  Chenault,  48 
Texas,  455;  Hays  v.  Yarbrough,  21  Texas,  487;  Little  v.  Birdwell,  27 
"Texas,  688;  Collins  v.  Hyslop,  11  Ala.,  508;  Finnagan  v.  Manchester, 
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12  Iowa,  521;  McCartney  v.  Kittrell,  55  Miss.,  258;  Davis  v.  Elliott^ 
60  Texas,  338;  Laird  v.  Thomas,  22  Texas,  276;  Burton  v.  Vamell,  1 
Texas,  635;  Smith  v.  Taylor,  34  Texas,  589;  Titus  v.  Johnson,  50  Texas^ 
224;  Gunter  v.  Fox,  51  Texas,  888;  12  Am.  and  Eng.  Encycl.  of  Law, 
83-87;  16  Am.  and  Eng,  Encycl.  of  Law,  720;  2  Bhick  on  Judg.,  sec* 
703. 

BROWN,  Associate  Justice.  — The  Court  of  Civil  Appeals  has  sub- 
mitted to  this  court  certified  questions  in  the  above  case  upon  a  statement 
which  is  in  substance  as  follows: 

Jose  Maria  Rodriguez  died  intestate  and  seized  of  the  land  in  contro- 
versy on  the  5th  day  of  April,  1850,  leaving  as  his  only  heirs  his  father, 
Mariano  Rodriguez,  and  his  nephews  Fernando  Sandoval  and  Carlos  San- 
doval, children  of  one  sister,  and  Manuel  Yturri  Castillo  and  Vincente 
Yturri  Castillo,  children  of  another  sister. 

On  the  6th  day  of  April,  1853,  Mariano  Rodriguez  and  Fernando  and 
Carlos  Sandoval  brought  suit  in  the  District  Court  of  Bexar  County 
against  W.  H.  Dangerfield,  John  La  Place,  and  A.  Thouvenin  .for  the 
land.  The  suit  was  dismissed  as  to  Dangerfield  and  La  Place.  The  peti- 
tion alleged  that  ^'  Mariano  Rodriguez  brings  this  suit  in  his  own  right 
and  as  guardian  of  the  mind's  Manuel  Yturri  Castillo  and  Vincente 
Yturri  Castillo."  It  alleges  that  the  petitioners,  by  inheritance,  pur- 
chase, and  donfition  from  Jose  Mariano  Rodriguez,  are  the  legal  and 
equitable  ownera  of  the  land,  and  prays  that  they  be  declared  to  be  the 
owners  of  the  land,  and  '*  if  one  of  them  be  found  to  be  the  owner  of  the 
whole,  he  be  declared  to  be  the  owner  of  the  land." 

The  case  was  tried  on  the  10th  day  of  June,  1853,  and  the  jury  re- 
turned the  following  verdict:  *'  We,  the  jury,  find  for  plaintiff  Mariano 
Rodriguez."  The  court  entered  judgment  against  A.  Thouvenin  in  favor 
of  Mariano  Rodriguez  for  the  land,  and  as  to  the  other  plaintiffs  as  fol- 
lows: ' '  Moreover,  it  appearing  to  the  court  that  the  title  to  said  land  was 
exclusively  vested  in  said  Mariano  Rodriguez,  it  is  ordered  by  the  court, 
that  there  be  judgment  as  of  nonsuit  against  the  plaintiffs  the  Sandovala 
and  the  guardian  of  the  minors  Manuel  Yturri  and  Vincente  Yturri  Cas- 
tillo, and  for  their  costs  incurred  in  this  proceeding." 

A.  Thouvenin  appealed  from  the  judgment,  and  it  was  reversed  by  the 
Supreme  Court  on  the  28th  of  December,  1859. 

On  the  22nd  day  of  March,  1857,  Mariano  Rodriguez  instituted  a  suit 
in  the  District  Court  of  Bexar  County  against  J.  B.  La  Place  and  W.  H. 
Dangerfield  for  the  same  land. 

On  the  11th  day  of  July,  1872,  Mariano  Rodriguez  having  died,  his 
executrix  and  surviving  wife,  heirs,  and  legatees  were  made  partiea 
plaintiff,  and  by  agreement  of  parties  the  two  suits  were  consolidated.. 
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On  the  same  day  and  in  the  same  order  it  is  recited,  '*the  following 
Judgment,  orders,  and  decrees  are  entered  by  agreement  of  the  parties." 
It  is  recited  that  Antonio  Superville  and  I.  A.  Paschal  had  purchased  the 
south  half  of  the  land,  and  Superville  and  Mrs.  Mary  C.  Paschal,  admin- 
istratrix of  the  estate  of  I.  A.  Paschal,  deceased,  are  made  parties  de- 
fendant. The  judgment  then  proceeds  to  partition  the  lands  among  the 
several  parties,  not,  however,  in  any  way  mentioning  the  Sandovals  or 
the  Castillos. 

Questions, — "  1.  Did  the  said  petition  in  suit  number  1955  (the  first 
6uit)  make  the  minors  Castillo  parties  to  said  suit,  so  that  any  judgment 
rendered  therein  against  them  and  in  favor  of  their  guardian  afiPected 
their  interest  in  any  way  to  the  land  described  in  the  petition  ? 

*'2.  Was  the  judgment  first  referred  to  conclusive  in  favor  of  Mariano 
Rodriguez  against  Carlos  and  Fernando  Sandoval  and  Manuel  Yturri 
Castillo  and  Vincente  Yturri  Castillo,  any  or  either  of  them,  as  to  their 
interest  in  the  land,  or  did  it  operate  simply  as  a  dismissal  of  the  suit  as 
to  them  ? 

^'3.  If  the  judgment  referred  to  operated  as  a  dismissal  of  the  suit  as 
to  said  parties,  or  any  of  them,  did  its  reversal  by  the  Supreme  Court  re- 
store them  as  parties  to  the  suit  as  to  them  ? 

'*  4.  What  eflFect,  if  any,  did  the  judgment  of  the  District  Court  in  the 
consolidated  case  have  upon  the  interest  of  Carlos  and  Fernando  Sando- 
val and  Manuel  Yturri  Castillo  and  Vincente  Yturri  Castillo,  any  or 
either  of  them,  in  the  land,  none  of  them  being  mentioned  or  referred  to 
in  the  judgment?" 

Question  1, — ^Under  the  statute  then  in  force  ( Paschal' s  Digest,  article 
3904),  as  under  the  present  statute,  a  guardian  may  sue  to  recover  the 
property  of  his  ward.  But  when  he  sues  it  is  as  guardian,  and  he  is  the 
party  to  the  suit,  and  not  the  ward.  Gibson  v.  Irby,  17  Texas,  174.  In 
the  case  cited  Gibson  signed  a  note  * 'Jesse  Gibson,  guardian  of  George 
W.  Cannon,"  and  being  sued  upon  it,  the  court  held  that  he  was  person- 
ally liable,  and  the  note  was  his  debt  and  not  that  of  the  ward.  In  this 
case  the  language  of  the  petition  is,  *'  Mariano  Rodriguez  sues  in  his  own 
right  and  as  guardian  of  the  minors  Manuel  Yturri  Castillo  and  Vincente 
Yturri  Castillo."  This  language  did  not  make  the  Castillos  parties  to 
the  suit,  but  described  the  character  in  which  Rodriguez  appeared  in  the 
case. 

If,  however,  the  language  were  such  as  to  make  the  minoi*s  parties  to 
the  suit  under  ordinary  circumstances,  it  could  not  have  the  effect  in 
this  case,  for  the  reason  that  the  guardian  was  adversely  interested,  and 
he  could  not  maintain  a  suit  for  himself  personally  against  himself  as 
guardian. 
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In  the  case  of  Fortune  v.  Killebrew  [ante,  page  172],  this  court  held, 
that  where  the  guardian  was  interested  adversely  to  his  wards  in  a  tract 
of  land,  he  could  not  sign  for  his  wards  an  agreement  to  arbitrate  the 
rights  of  himself  and  wards  in  the  division  of  the  land,  and  that  as  be- 
tween him  and  the  wards  the  agi*eement  would  be  void. 

In  Iturri  v.  Whitehead,  22  Texas,  556,  plaintiff  Whitehead  sued  the 
minoi*s,  and  was  afterwards  appointed  guardian  of  their  estate;  prose- 
cuted the  case  to  judgment  against  them,  which  being  appealed,  the  court 
said:  *'  It  would  seem  on  general  principles,  that  after  it  was  made  ap- 
parent to  the  court  that  the  plaintiff  had  been  appointed  guardian  of  the 
defendants,  the  suit  ought  to  have  been  dismissed.  But  as  this  point  has 
not  been  noticed  by  counsel  it  need  not  be  decided." 

This  is  the  enunciation  of  the  principle  of  right,  that  courts  must  recog- 
nize and  enforce,  that  one  who  occupies  a  trust  relation  shall  not  use  the 
authority  given  him  by  law  or  contract  to  the  abuse  of  the  trust.  This 
principle  applies  with  peculiar  force,  and  appeals  to  courts  with  greater 
emphasis  in  cases  between  minors  and  their  guardians. 

The  Castillos  were  not  made  parties  to  the  suit  in  any  manner  prescribed 
by  law;  the}-  did  not  voluntarily  appear,  were  not  served  with  process, 
nor  represented  by  counsel  of  their  own,  but  of  their  adversary's  selec- 
tion (Morrison  v.  Loftin,  44  Texas,  16;  McCoy  v.  Crawford,  9  Texas, 
354),  and  they  were  not  and  could  not  be  made  parties  in  the  manner 
here  attempted. 

Questions  2  and  3. — A  nonsuit  is  voluntary  when  the  plaintiff  "  throws 
up  his  case  and  consents  to  a  judgment  for  the  defendant  for  costs."  1 
Black  on  Judg.,  sec.  15.  This  the  plaintiff  has  right  to  do  at  any  time 
before  the  jury  retires,  or  if  tried  before  the  court,  at  any  time  before  the 
decision  is  announced.  Rev.  Stats.,  art.  1301.  An  involuntary  nonsuit 
is  entered  by  the  court  when  the  plaintiff,  being  called,  refuses  to  appear 
at  the  time  the  jury  is  to  deliver  their  verdict,  or  '*  where  the  court  de- 
cides that  the  plaintiff  has  given  no  evidence  upon  which  a  jury  could 
find  a  verdict  in  his  favor."  Black  on  Judg.,  sec.  15.  It  has  been  held 
by  the  Supreme  Court  of  the  Republic  of  Texas,  that  a  court  has  no 
power  to  enter  an  involuntary  nonsuit  against  such  a  plaintiff  in  our  prac- 
tice. Guest  V.  Guest,  Dallam,  394;  Alcorn  v.  Sweeney,  Dallam,  494. 
A  judgment  of  nonsuit,  whether  voluntary  or  involuntary,  when  allowed, 
does  not  bar  a  second  suit.  Black  on  Judg.,  sec.  699;  Pillow  v.  Elliott, 
25  Texas  Supp.,  323.  In  this  case  a  verdict  had  been  returned  by  the 
jury  and  a  judgment  pronounced  that  Rodriguez  had  a  superior  title  to 
the  other  plaintiffs  in  the  land,  and  it  may  be  seriously  doubted  that  the 
court  had  the  power  to  enter  a  nonsuit  at  that  time. 

It  is  not,  however,  necessary  for  us  to  determine  in  this'  case  whether 
the  judgment  was  an  involuntary  nonsuit  or  a  judgment  upon  the  merits^ 
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for  the  reason  that  whether  it  was  the  one  or  the  other,  it  was  entire  as 
to  the  defendant  Thouvenin,  and  the  reversal  of  that  judgment  reversed 
it  as  to  all  the  parties,  and  restored  the  suit  to  the  docket  as  it  was,  with 
Kodriguez  and  the  Sandovals  as  plaintififs.  Acklin  v.  Paschal,  48  Texas, 
147. 

QuesUon  4. — When  the  two  suits  were  consolidated,  the  Sandovals 
were  plaintififs  with  Mariano  Rodriguez  in  the  first  case,  and  by  the  con- 
solidation became  plaintiffs  in  the  consolidated  suit,  which  involved  the 
same  subject  matter. 

Tlie  judgment  in  the  case  after  consolidation  disposes  of  the  subject 
matter  of  the  suit  as  to  the  rights  of  all  the  parties,  and  was  a  final  judg- 
ment as  to  all  of  them.  McFarland  v.  Hall,  17  Texas,  690;  White  v. 
Mitchell,  60  Texas,  165;  Morrison  v.  Loftin,  44  Texas,  16. 

If  there  were- in  it  errors  as  to  form,  they  were  cured  by  the  agreement 
of  the  parties.  The  judgment  recites  that  it  was  entered  by  agreement 
of  the  parties,  and  we  must  presume  that  all  parties  were  present  in  court 
and  agreed  to  the  judgment  as  entered.  A  judgment  entered  by  agree- 
ment cures  all  erroi*8  which  do  not  go  to  the  jurisdiction  of  the  court. 
Hutchinson  v.  Owen,  20  Texas,  287;  Laird  v.  Thomas,  22  Texas,  281; 
De  Walt  V.  Snow,  25  Texas,  320;  Lessing  v.  Cunningham,  65  Texas,  234. 

The  judgment  entered  in  the  case  after  consolidation  is  a  bar  to  the 
claim  of  the  Sandovals  in  the  land  embraced  in  that  judgment. 

Delivered  May  17,  1894. 


85    68? 

J.  Haas  et  al.  v.  J.  L.  Kraus  et  al.  m    J^ 


No.  89. 

1.  Jurisdiction  from  Conflict  of  Decisions. 

When  a  decision  of  a  Court  of  Civil  Appeals  is  in  conflict  with  a  deci- 
sion of  the  Supreme  Court,  or  of  another  Court  of  Civil  Appeals,  the 
Supreme  Court  has  jurisdiction  to  grant  a  writ  of  error,  although  the 
judgment  be  a  reversal  of  the  trial  court.  Writ  of  error,  however, 
will  not  be  issued  unless  this  court  believes  that  there  was  error  in 
the  result  of  the  decision  of  the  Court  of  Civil  Appeals 688 

2.  Mortgage  by  Insolvent  Debtor. 

An  insolvent  debtor  may  secure  a  creditor  by  mortgage  if  in  the  transac- 
tion the  sole  purpose  of  the  creditor  is  to  obtain  security  for  his  debt. 
The  motives  of  the  debtor  will  not  affect  the  validity  of  the  security..  68d 

Application  for  Writ  op  Error  to  Court  of  Civil  Appeals  for  Fourth 
District,  in  an  appeal  from  El  Paso  County. 

In  the  Court  of  Civil  Appeals  it  was  held,  that  "  There  can  be  no  doubt 
under  our  decisions  that  a  debtor  in  failing  circumstances  can  give  a  valid 
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mortgage  on  so  much  of  his  property  as  may  be  necessary  to  secure  the 
bona  fide  debt  of  a  creditor;  and  we  have  seen  no  Texas  case  where  it  was 
held  that  a  mortgage  made  directly  to  a  creditor  who  had  accepted  the 
same  could  be  rendered  void  by  the  fraud  of  the  mortgagor  alone."  This 
contained  the  ruling  attacked  in  the  petition  for  writ  of  error. 

Millard  Patterson^  for  application,  cited:  Haas  v.  Kraus,  75  Texas, 
109;  Baldwin  v.  Peet,  22  Texas,  271;  Bailey  v.  Mills,  27  Texas,  437; 
Howerton  v.  Holt,  23  Texas,  80;  Wright  v.  Linn,  16  Texas,  42;  Lesher 
V.  Getman,  9  N.  W.  Rep.,  486;  Simon  v.  Ash,  1  Texas  Civ.  App.,  202; 
Shoe  Ck).  v.  Jackson,  24  S.  W.  Rep.,  584;  SteflPan  v.  Bank,  69  Texas,  517; 
Jackson  v.  Hardy,  65  Texas,  724;  Spurlock  v.  Sullivan,  36  Texas,  511; 
Cox  V.  Miller,  54  Texas,  27;  Pierson  v.  Manning,  2  Mich.,  451;  Grifin 
V.  Marguardt,  17  N.  Y.,  29;  Loss  v.  Wilkinson,  18  N.  E.  Rep.,  99;  L. 
V.  P.,  19  Iowa,  479;  Flannigan  v.  Lampman,  12  Mich.,  56;  Ruble  v. 
McDonald,  18  Iowa,  497;  Gere  v.  Murray,  6  Minn.,  305;  Bamett  v.  El- 
lison,  23  Minn.,  242;  Keyserv.  Havenrich,  5  Kans.,340;  Craft  v.  Bloom, 
42  Am.  Rep.,  351;  Savage  v.  Knight,  53  Am.  Rep.,  426;  Foley  v.  Better, 
34  Md.,  646;  Bartlett  v.  Teah,  1  Fed.  Rep.,  768;  Jones  on  Chat  Mort., 
2  ed.,  sec.  352;  Burr,  on  Ass.,  3  ed.,  sees.  6,  7,  8;  Pome.  Eq.  Jur.,  sec. 
749. 

STAYTON,  Chief  Justice. — If  a  decision  of  a  Court  of  Civil  Appeals 
overrules  its  own  decision  or  the  decision  of  another  Court  of  Civil  Ap- 
peals or  of  the  Supreme  Court,  this  court  has  jurisdiction  to  gi*ant  a  writ 
of  error,  although  under  the  decision  the  judgment  of  the  District  Court 
be  reversed  and  the  cause  remanded;  but  it  does  not  follow  from  this 
that  a  writ  of  error  should  be  granted,  unless  the  decision  of  the  cause 
in  which  the  writ  is  asked  is  believed  to  be  erroneous. 

When  the  application  for  writ  of  error  in  this  cause  was  refused,  \i  was 
not  because  this  court  had  not  jurisdiction,  but  because  the  decision  made 
in  the  cause  by  the  Court  of  Civil  Appeals  was  believed  to  be  correct. 

When  this  cause  was  before  the  Supreme  Court  at  a  former  term  it 
came  with  a  charge  which  excluded  the  jury  from  all  inquiry  whether 
the  trust  deed  was  made  with  fraudulent  intent,  and  on  that  ground  the 
judgment  was  reversed  and  the  cause  remanded. 

It  was  said  in  the  course  of  the  opinion,  that  a  charge  requested,  to  the 
following  effect,  should  have  been  given:  "If  they  (the  Jury)  believed 
that  the  transfer  set  up  by  defendant  of  the  property  of  Ben  F.  Levy 
was  made  by  him  with  the  primary  intent  of  placing  such  property  in 
such  position  that  it  could  not  be  levied  on  by  his  creditors,  sudi  intent 
would  render  the  transfer  fraudulent  and  void  as  to  plainti£Rs."  This 
was  not  exactlj"^  the  charge  requested  and  refused,  but  it  did  embrace  the 
same  propositions. 
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If  the  word  ^'  intent "  be  restricted  to  the  maker  of  the  mortgage,  then 
the  charge  should  not  have  been  given;  but  if  it  be  applied  to  him  and 
to  the  accepting  creditor,  then  it  was  correct,  and  should  have  been 
given. 

The  moving  or  primary  purpose  of  a  debtor  in  paying  to  a  creditor  a 
debt  by  conveying  to  him  property,  or  in  mortgaging  property  to  secure 
^  debt  due  to  him,  maj'^  be  to  prevent  some  other  creditor  from  subject- 
ing it  to  the  payment  of  a  sum  due  to  him ;  but  this,  within  the  meaning  of 
the  law,  will  not  render  the  conveyance  or  mortgage  fraudulent  as  to  such 
creditor,  if  his  purpose  is  solely  to  have  payment  or  security  for  the  sum 
actually  due. 

As  said  in  Ellis  v.  Valentine,  65  Texas,  547,  **  What  it  is  lawful  to  do 
can  not  become  unlawful  by  reason  of  the  fact  that  it  is  done  through  a 
motive  or  with  an  intent  not  friendly  to  all  creditors;  a  hindrance  or  de- 
lay which  does  not  operate  as  a  fraud  upon  other  creditors  is  not  that 
prohibited  by  law." 

To  have  made  the  mortgage  in  question  fraudulent,  the  secured  creditor 
must  have  had  some  purpose  other  than  the  security  and  payment  of  the 
sum  due.  He  may  have  known  that  the  debtor  would  not  have  given 
him  the  security  but  for  a  desire  even  to  defeat  some  other  creditor  in  the 
ijollection  of  sum  due  him,  but  this  would  not  render  it  unlawful  for  him 
to  take  security  for  payment  of  sum  due. 

If  the  real  purpose  of  the  creditor  was  not  such  a  lawful  purpose,  but 
was  to  tie  up  the  property  by  a  mortgage,  in  form,  to  the  injury  of  other 
creditors,  or  some  like  purpose  on  his  part,  then  the  mortgage  would  be 
fraudulent  as  to  other  creditors. 

It  is  to  be  regretted  that  the  unguarded  language  used  in  the  former 
opinion  may  have  led  to  a  misapprehension  of  the  rules  of  law  applicable 
to  such  a  question. 

The  opinion  now  in  question  presents  correctly  the  law  applicable  to 
the  question  on  which  writ  of  error  is  asked,  although  we  might  not  be 
able  to  concur  in  some  of  the  reasoning  through  which  the  conclusion  was 
reached. 

The  motion  for  rehearing  on  application  for  writ  of  error  will  be  over- 
ruled. 

Delivered  May  24,  1894. 

Justice  Oaines  not  sitting. 
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W.  J.  Lemp  v.  J.  Armbngol  et  al. 

No.  133. 

Ooaranty— Gonertruotion. 

Parties  executed  the  following  guaranty :  ^^  Know  all  men  by  these  pree^ 
ents,  that  we,  *  *  *  in  consideration  of  goods  sold  and  to  be  de- 
livered to  A.  E.  Krempkau,  of  city  of  Laredo,  by  William  J.  I^mp, 
♦  ♦  ♦  do  hereby  guarantee  full  payment  to  said  Lemp  of  the  value 
of  all  goods  sold  and  delivered  since  the  first  day  of  March,  1889,  or 
that  may  be  hereafter  sold  and  delivered  to  said  Krempkau,  not  to  ex- 
ceed, however,  the  sum  of  ^000.'^  Executed  March  25, 1889.  Goods 
to  amount  of  over  $8000  at  various  times  had  been  sold  by  Lemp  to 
Krempkau.  and  there  remained  unpaid  a  balance  of  $1304.60,  for  which 
suit  was  brought  upon  the  guaranty.  Payment  was  resisted  upon  al- 
leged ground  that  the  guaranty  only  extended  to  the  amount  of  $3000 
of  goods. 

Held:  1.  The  meaning  not  being  evident  whether  the  limitation, 
^^  not  to  exceed,  however,  the  sum  of  $3000,^^  qualified  the  words  JkU 
payment^  or  value ^  it  was  a  case  proper  to  resort  to  parol  evidence  for 
the  construction  of  the  instrument 692' 

2.  Circumstances  and  declarations  are  competent  to  show  the  nature 

of  the  contemplated  transaction  evidenced  by  a  written  contract 693 

3.  Testimony  tending  to  show  the  intention  of  the  parties  appearing 
in  the  findings  of  fact  by  the  trial  court  on  issue  of  fraud,  such  condi- 
tion of  the  record  does  not  prevent  the  application  of  the  rule,  that  in 
absence  of  a  statement  of  facts  it  will  be  presumed,  on  appeal,  that  aD 
facts  necessary  to  support  the  judgment  were  proved,  and  that  such 
facts  had  been  adduced  in  support  of  the  judgment  for  the  plaintiff  on 
the  guaranty  ...  J. 69S 

4.  Delivery  ana  iicceptance  of  the  guaranty  did  not  need  testimony 
other  than  the  coplfents  of  the  paper 693 

Error  to  Court  of  Ciyil  Appeals  for  Fourth  District,  in  an  appeal  from 
Webb  County. 

•7.  0.  NichoUon  and  Thomcts  W.  Dodd,  for  plaintiff  in  error,  cited  ^ 
Crittenden  v.  Fisk,  46  Mich.,  70;  Douglas  v.  Reynolds,  7  Pet.,  118;  Scott 
V.  Myatt,  60  Am.  Dec.,  487;  Haldeman  v.  Chambers,  19  Texas,  48;  Gard- 
ner V.  Watson,  76  Texas,  25;  Bank  v.  Peck,  65  Am.  Dec.,  238;  Menard 
V.  Seudder,  56  Am.  Dec.,  612;  Low  v.  Beckwith,  58  Am.  Dec,  662;  Smith 
V.  Van  Wyck,  40  Mo.  App.,  522;  Sherburn  v.  Paper  Co.,  HI  III.,  383; 
Conduitt  V.  Ryan,  29  N.  E.  Rep.,  160;  iGreenl.  on  Ev.,  sees.  282,  283. 

E.  A.  Atlee  and  F.  B,  Earnest^  for  defendants  in  error,  cited:  Brandt 
on  Sure,  and  Guar.,  sees.  135,  136,  168,  169;  9  Am.  and  Eng.  Encycl.  of 
Law,  79;  Smith  v.  Montgomery,  8  Texas,  199;  McRea  v.  McWilliams, 
58  Texas,  328;  Johnston  v.  Mills,  25  Texas,  704;  Sayles'  Civ.  Stots.,  arts. 
8660,  3661;  Henderson  v.  Railway,  17  Texas,  560;  Morgan  v.  Boyer,  3» 
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Ohio  St.,  324;  Tootle  v.  Elgutter,  14  Neb.,  158;  Mason  v.  Pritchard,  12 
East.,  227;  Merle  v.  Wells,  2  Camp.,  413;  Fellows  v.  Prentiss,  3  Denio, 
512;  Bank  v.  Evans,  4  Barb.,  487. 

GAINES,  Associate  Justice. — ^The  plaintiff  in  error  brought  this  suit 
to  recover  of  defendant  Krempkau,  as  principal,  and  of  defendants  Ar- 
mengol,  Martin,  and  Werner,  as  sureties,  a  balance  due  him  for  goods  sold 
and  delivered  to  the  principal  debtor.  There  was  no  controversy  as  to 
the  existence  or  amount  of  the  debt  due  bj^  Krempkau;  but  the  guaran- 
tors defended  upon  the  ground  that  the  indebtedness  did  not  come  within 
tde  terms  of  their  contract  of  guaranty.  The  question  was  whether  the 
guaranty  was  a  continuing  contract  or  not.  The  trial  court  held  that  it 
was,  and  gave  judgment  for  the  plaintiff.  The  Court  of  Civil  Appeals 
held  that  it  was  not  a  continuing  contract,  and  that  the  guarantors  were 
not  liable,  and  reversed  and  rendered  the  judgment  in  their  favor. 

The  instrument  in  writing  by  which  the  defendant  guarantors  were 
sought  to  be  charged  is  as  follows: 

"Know  all  men  by  these  presents,  that  we,  J.  Armengol,  Raymond 
Martin,  and  Fred  Werner,  of  the  county  of  Webb  and  State  of  Texas,  in 
consideration  of  goods  sold  and  to  be  delivered  to  A.  E.  Krempkau,  of 
the  city  of  Laredo,  by  Wm.  J.  Lemp,  of  the  city  of  St.  Louis,  State  of 
Missouri,  do  hereby  guarantee  full  payment  to  said  Wm.  J.  Lemp  of  the 
value  of  all  goods  sold  and  delivered  since  the  1st  day  of  March,  1889, 
or  that  may  be  hereafter  sold  and  delivered  to  said  Krempkau,  not  to  ex- 
ceed, however,  the  sum  of  $3000. 

*'  Signed  and  delivered  this  25th  day  of  March,  1889." 

The  trial  court  found,  that  the  plaintiff  sold  Krempkau  under  the  con- 
tract goods  at  various  times  amounting  in  value  over  the  sum  of  $8000, 
and  that  of  this  amount  Krempkau  had  paid  all  but  the  sum  of  $1304.60. 

When  the  terms  of  a  contract  clearly  show  the  intention  of  the  parties, 
the  courts  must  give  effect  to  that  intention,  and  are  not  at  liberty  to 
look  at  the  subject  matter  and  the  attending  circumstances  in  order  to 
give  it  a  different  construction.  The  Court  of  Civil  Appeals  so  held,  but 
determined  further,  that  the  contract  in  question  was  free  from  ambi- 
guity, and  showed  clearly  that  it  was  not  a  continuing  guaranty.  In  the 
latter  proposition  we  do  not  concur.  If  the  contract  had  read,  *'We 
(the  guarantors),  in  consideration  of  goods  sold  and  to  be  delivered  to 
A.  E.  Krempkau  ♦  ♦  ♦  by  Wm.  J.  Lemp,  *  ♦  ♦  do  hereby 
guarantee  full  payment  to  said  Wm.  J.  Lemp  of  the  value  of  all  goods 
sold  and  delivered  since  the  1st  day  of  March,  1889,  or  that  may  here- 
after be  sold  and  delivered  to  said  Krempkau,"  ♦  ♦  ♦  it  is  clear  that 
this  would  have  been  an  unlimited  and  therefore  a  continuing  guaranty. 

The  difficulty  grows  out  of  the  addition  of  the  words  "not  to  exceed, 
however,  the  sum  of  $3000."     Were  these  words  intended  merely  to 
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limit  the  amount  for  which  the  guarantors  should  in  any  event  be  liable, 
or  were  they  intended  to  go  further,  and  to  restrict  the  liability  to  the 
first  $3000  worth  of  goods  sold  ?  Did  the  parties  mean  to  say,  "  We  will 
guarantee  the  payment  to  an  amount  not  exceeding  $3000  of  all  goods 
sold,"  etc.,  or  that  "  We  guarantee  the  payment  for  all  goods  sold  up  to 
the  value  of  $3000?" 

Was  it  the  intention  to  qualify  the  word  *' payment"  as  found  in  the 
contract,  or  the  word  "  value  ?  "  If  the  former,  then  the  writing  should 
be  construed  as  if  it  read,  *  ♦  ♦  "  We  *  ♦  *  hereby  guarantee 
full  i>ayment,  not  to  exceed,  however,  the  sum  of  $3000,  to  Wm.  J.  Lemp, 
of  the  value  of  all  goods  sold  and  delivered  since  the  1st  day  of  March, 
1889,  or  that  may  be  hereafter  sold  and  delivered  to  said  Krempkau."  If 
the  latter,  then  the  contract  would  read,  *  *  *  «« We  ♦  ♦  ♦ 
hereby  guarantee  full  payment  to  Wm.  J.  Lemp  of  the  value,  not  to  ex- 
ceed, however,  the  sum  of  $3000,  of  all  goods  sold  and  delivered  since 
the  1st  day  of  March,  1889,  or  that  may  be  hereafter  sold  and  delivered 
to  said  Krempkau." 

According  to  the  latter  construction,  the  guaranty  would  apply  only 
to  the  first  $3000  of  indebtedness  contracted  by  Krempkau  under  the  con- 
tract; and  when  the  indebtedness  was  paid,  the  obligation  would  have 
been  discharged.  The  former  construction  would  limit  the  amount  of 
the  liability  to  be  incurred  by  the  guarantors,  but  would  leave  no  limi- 
tation upon  the  amount  of  the  sales  with  reference  to  which  the  promise 
was  made.     This  would  make  the  contract  a  continuing  guaranty. 

It  seems  to  us,  that  from  the  face  of  the  instrument  it  is  impossible  to 
determine  with  any  degree  of  satisfaction  which  construction  was  intended. 
The  strict  rule  of  grammar  would  probably  require  that  the  qualifying 
clause  in  the  sentence  should  be  held  to  modify  the  nearest  word  to  which 
it  is  applicable  in  the  context.  But  constructions  based  upon  grammatical 
niceties  are  not  favored  even  in  interpreting  constitutions  and  statutes, 
which  are  presumed  to  be  drawn  with  great  solemnity  and  care.  In  com- 
mercial contracts  they  are  entitled  to  still  less  favor. 

It  is  doubtful  if  a  rule  of  syntax  in  reference  to  the  position  of  words 
or  clauses  in  a  sentence  ought  ever  to  have  a  controlling  effect,  save  as  a 
last  resort.  On  the  other  hand,  it  is  held  that  the  rule  that  ambiguous 
language  shall  be  construed  against  the  party  using  it,  applies  to  oon tracts 
of  guaranty.  Lawrence  v.  McAlmont,  2  How.,  426;  Drummond  v.  Prest- 
man,  12  Wheat.,  515.  But  this  rule  also  applies  only  when  the  true  in- 
tention can  not  be  maintained  after  viewing  the  writing  in  the  light  of 
its  circumstances. 

It  is  a  case,  therefore,  in  which  it  was  proper  to  resort  to  parol  evidence 
for  the  construction  of  the  instrument.  There  is  no  statement  of  facts  in 
the  record;  but  the  trial  judge,  to  whom  the  case  was  submitted  without 
a  Jury,  found,  as  appears  from  his  conclusions  of  fact,  that  when  the 
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plaintiflTs  agent  applied  to  the  defendant  guarantors  to  sign  the  contract, 
he  represented  to  them  that  Krempkau  would  not  be  permitted  to  owe  at 
one  time  more  than  $3000.  The  court  also  found,  that  the  agent  repre- 
sented to  defendant  Werner  that  the  plaintiff  would  not  ship  to  Krempkau 
more  than  one  carload  of  beer,  of  the  value  of  about  $450,  at  a  time,  and 
that  he  would  not  ship  him  any  more  until  that  was  paid  for.  Now  while 
all  stipulations  discussed  or  even  agreed  upon  by  the  parties  previous  to 
the  execution  of  a  written  contract  and  not  included  in  it  when  executed, 
go  for  nothing,  the  conversations  which  attend  the  negotiation  may  be 
looked  to  for  the  purpose  of  showing  the  nature  of  the  contemplated 
transaction.  Therefore  the  statement  by  the  agent  that  the  plaintiff 
would  not  permit  Krempkau  to  owe  at  one  time  more  than  $3000  clearly 
shows  that  the  parties  must  have  had  in  contemplation  at  the  execution 
of  the  contract  a  continuous  business  between  the  plaintiff  and  Kremp- 
kau, which  might  involve  successive  credits  to  the  amount  stated. 

The  statement  to  Werner  alone  tends,  in  a  less  degree,  to  show  also 
that  a  continuous  business  was  in  contemplation,  and  that  it  was  not  to 
extend  to  a  limited  amount  of  sales  only.  Besides,  the  findings  above  set 
out  were  upon  an  issue  of  fraud  in  procuring  the  guaranty,  which  the 
defendants  sought  to  establish.  It  does  not  exclude  the  idea  that  there 
may  have  been  other  evidence  as  to  the  subject  matter  of  the  guaranty, 
and  the  nature  and  amount  of  business  which  it  was  contemplated  should 
be  transacted  between  plaintiff  and  Krempkau.  Having  no  statement  of 
facts,  it  would  seem  that  we  should  assume  that  every  fact  was  proved 
which  was  Necessary  to  sustain  the  judgment,  unless  the  conclusions  of 
fact  filed  by  the  trial  judge  should  show  the  contrary. 

We  are  of  opinion,  for  the  reason  stated,  that  the  Court  of  Civil  Ap- 
peals erred  in  reversing  and  remanding  the  judgment;  but  before  affirm- 
ing the  judgment  of  the  District  Court,  we  think  it  proper  to  pass  upon 
appellant's  assignments,  which  the  Court  of  Civil  Appeals  did  not  deem 
it  necessary  to  be  considered,  and  which  it  was  not  necessary  to  consider 
in  their  view  of  the  case. 

If  the  petition  was  subject  to  exception,  either  general  or  special,  for 
lack  of  an  averment  of  notice  to  the  guarantors  of  Krempkau' s  default, 
the  defect  was  supplied  by  the  allegations  in  the  supplemental  petition. 
These  allegations  would  properly  have  appeared  in  an  amended  petition ; 
but  having  been  pleaded,  they  could  not  be  disregarded.  The  paper  de- 
nominated a  supplemental  petition  was  not  properly  such  under  the  rules, 
and  upon  a  motion  having  been  filed  for  that  purpose,  it  should  have 
been  stricken  out. 

The  question  of  notice  of  acceptance  of  the  guaranty  has  no  place  in 
this  case.  Here  the  contract  was  signed  by  the  guarantors  and  delivered 
to  the  agent,  who  accepted  it  from  them.     We  might  as  well  talk  about 
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notice  of  acceptance  when  the  grantor  in  a  deed  has  delivered  it  into  the 
hands  of  the  grantor  for  the  purpose  of  passing  the  title. 

The  appellant's  third  assignment  of  error  is  too  general  and  multi- 
farious to  authorize  us  under  the  statute  to  consider  it. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  that  of  the 
District  Court  is  affirmed. 

Affirmed. 

Delivered  May  10,  1894. 


The  Bonham  Cotton  Press  Compaiht  v.  R.  N.  McKellar. 

No.  161. 

1.  ABsigrntnent  of  Brrors. 

It  would  have  been  a  sufficient  assignment  of  error  to  have  alleged  sim- 
ply, "  that  the  court  erred  In  sustaining  the  general  demurrer  to  the 
special  answer,^^  without  stating  the  reasons  why  the  ruling  was 
deemed  erroneous 700 

2.  Promoters— Batiflcation—Bntire  Oontract. 

It  is  well  established  as  a  general  rule,  that  a  corporation  is  not  bound  by 
the  contracts  of  its  promoters.  After  its  incorporation  it  may  adopt 
such  contracts,  and  thereby  make  itself  liable.  If,  therefore,  a  corpo- 
ration adopt  such  contract,  and  after  such  adoption  the  other  party 
acquiesce,  and  receive  the  benefits  of  the  contract,  he  should  be  es- 
topped to  deny  that  he  is  bound  by  all  its  terms.    See  example 700 

3.  Warranty  on  Sale  of  Machinery— Trial  Test. 

Where  In  sale  of  machinery  it  is  stipulated  that  before  the  purchaser 
shall  be  bound  the  machinery  shall  be  put  in  operation  and  tested,  and 
when  such  test  has  been  fairly  made  and  the  machinery  accepteil  the 
purchaser  has  no  claim  for  breach  of  a  contract  of  warranty 701 

4.  Same— Fraud. 

But  where  It  is  shown  that  there  was  fraud  in  the  test  by  the  seller  or 
his  agent,  the  purchaser  is  not  concluded  from  recourse  upon  the  guar- 
anty for  defects  subsequently  manifest.  The  seller  can  not  take  ad- 
vantage of  a  result  brought  about  by  his  own  fraud 701 

Error  to  Court  of  Civil  Appeals  for  Fifth  District,  in  an  appeal  from 
Fannin  County. 

Taylor  &  Oalloway  and  B.  B.  Semple^  for  plaintiff  in  error. — 1.  The 
contract  of  the  promoters  with  the  Webb  Compress  Company  may  be  en- 
forced by  the  corporation  after  ratification.  Cook  on  Stock,  sec.  707; 
Beach  on  Priv.  Corp.,  sec.  199. 

2.  The  fraudulent  concealment  of  the  defects  in  the  two  platens  is  a 
good  defense.  2  Pome.  Eq.  Jur.,  sec.  905;  Loper  v.  Robinson,  54  Texas, 
510;  Wintz  v.  Morrison,  17  Texas,  372. 

3.  When  the  manufacturers  sold  the  compress  to  defendants  they  war- 
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j*anted  the  machine  for  the  purpose  it  was  sold  to  defendants,  and  that 
the  material  of  which  it  was  made  was  not  defective.  Aultman  <fe  Taylor 
Co.  V.  Hefner,  67  Texas,  54;  Wright  v.  Davenport,  44  Texas,  167; 
Brown  v.  Sayles,  27  Vt.,  227;  2  Suth.  on  Dam.,  429;  Tied,  on  Sales,  sec. 
195;  Benj.  on  Sales,  sees.  727,  988. 

Maxey^  Lightfoot  &  Denton,  for  appellee. —  1.  In  an  assignment  of 
error,  the  complaining  party  should  put  his  finger  upon  the  error  com- 
plained of,  and  no  other,  and  an  assignment  which  attempts  to  embrace 
several  objects  will  not  be  considered  by  the  court.  Sup.  Ct.  rule  26; 
Gamer  v.  Cutter,  28  Texas,  184;  Fridham  v.  Weddington,  74  Texas, 
354;  Railway  v.  Redeker,  67  Texas,  189;  Tudor  v.  Hodges,  71  Texas, 
394;  Jackson  v.  Marshall,  6  Texas,  324;  Harris  County  v.  Campbell,  68 
Texas,  22. 

2.  As  to  the  efifect  of  the  agreement  to  submit  the  question  of  compli- 
ance with  the  contract  to  the  judgment  and  decision  of  a  third  party, 
and  his  and  their  acceptance  after  thorough  test  and  examination,  see 
Railway  v.  Henry  &  Dilley,  65  Texas,  691;  Railway  v.  Marsh,  114  U. 
S.,  549;  Kilberg  v.  United  States,  97  U.  S.,  398;  Sweeney  v.  United 
States,  109  U.  S.,  613;  2  Benj.  on  Sales,  912c;  Tied,  on  Sales,  sec.  117. 

3.  The  doctrine  is  clearly  settled  by  the  authorities,  that  where  prop- 
erty is  sold  under  an  executory  contract,  and  after  the  time  limited  in 
the  contract,  and  after  thorough  trial  and  examination,  it  is  accepted  in 
full  discharge  of  the  contract,  the  vendee  is  not  afterwards  entitled  to 
<]amages  by  reason  of  any  failure  to  meet  the  guaranties  in  the  contract. 
Underwood  v.  Wolf,  131  111.,  425;  Reed  v.  Randall,  29  N.  Y.,  358. 

GAINES,  Associate  Justice. — ^This  suit  was  brought  by  defendant  in 
error  against  the  plaintiff  in  error,  a  private  corporation,  to  recover  upon 
two  promises  in  writing,  each  for  $2500,  executed  by  the  defendant  cor- 
poration, through  its  president.  They  were  made  payable  to  the  Webb 
Compress  Company,  by  whom  they  were  transferred  to  the  plaintiff,  and 
were  in  all  respects  in  the  form  of  promissory  notes,  save  that  each  con- 
tained a  condition.  There  was  no  question  raised  in  the  trial  court  or 
^ipon  the  appeal  with  reference  to  the  conditions. 

The  defendant  pleaded  a  failure  of  consideration,  by  a  sworn  answer, 
the  substance  of  which  is  set  out  in  its  brief  as  follows: 

'^  That  on  July  12, 1888,  certain  citizens  of  Bonham  (naming  them)  com- 
bined together  to  erect  at  Bouham  a  cotton  compress.  That  said  Webb 
Compress  Company,  through  an  agent,  proposed  to  said  citizens  to  erect 
one  of  their  compresses  for  them  on  premises  to  be  selected  by  said  citi- 
zens, and  put  it  in  operation  in  time  to  compress  the  cotton  sold  during 
/the  cotton  season  of  1888.  That  said  compress  was  to  be  an  80-inch 
Webb  cotton  compress,  of  the  latest  and  most  approved  pattern;  should 
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be  equal  to  and  do  the  work  in  quantity  and  quality  of  the  Morse  cotton 
compress.  That  it  was  to  be  operated  by  said  citizens  until  January  1, 
1889,  with  the  privilege  of  said  Webb  Compress  Company  to  direct  the 
running  of  said  compress  until  said  date.  Tiiat  for  such  a  compress  said 
company  was  to  receive  $25,000,  payable  as  follows:  In  promissory 
notes  of  said  citizens  $10,000,  $10,000  in  money,  and  $5000  in  two  notes, 
due  January  1,  1890,  and  January  1,  1891,  respectively.  That  said 
proposition  was  reduced  to  writing,  and  on  July  16,  1888,  accepted  and 
signed  by  said  Webb  Compress  Company.  That  said  citizens  were  then 
preparing  to  organize  themselves  into  a  private  corporation,  and  on  July 
25,  1888,  did  incorporate  themselves  under  the  provisions  of  title  20  of 
the  Revised  Statutes  of  Texas.  That  said  enterprise  was  formed  for  the 
purpose  of  compressing  the  cotton  that  was  raised  in  Fannin  County  in 
the  fall  of  1888,  of  which  there  were  20,000  bales,  and  for  succeeding 
years.  That  this  purpose  was  well  known  to  the  officers  and  agents  of 
the  Webb  Compress  Company  while  they  were  negotiating  said  contract 

''  That  in  September  and  October,  1888,  said  Webb  Compress  Company 
delivered  and  put  up  at  Bonham  on  defendant's  premises  for  defendant 
an  80-inch  compress  of  the  Webb  patent,  with  the  necessary  attachments 
and  appliances.  That  none  of  the  stockholders  at  said  date  had  any 
knowledge  about  compresses,  but  defendant  relied  solely  upon  the  repre* 
sentations  of  said  Webb  Compress  Company,  its  agents  and  officers,  that 
said  Webb  compress  was  equal  to  and  would  do  the  work  of  the  Morse 
compress,  and  upon  said  guaranty  to  that  effect  in  said  contract  That 
said  Morse  compress  is  the  best  in  the  United  States,  without  flaw  in  its 
make  and  capable  of  compressing  cotton  without  breakage  or  delay.  That 
as  soon  as  said  compress  was  put  in  operation  said  Webb  Compress  Com* 
pany  placed  S.  J.  Webb,  the  inventor  and  patentee,  in  charge  of  the  run- 
ning of  said  compress,  with  the  approval  of  defendant,  in  ^Uxx>rdance 
with  the  provisions  of  said  contract,  and  said  Webb  continued  in  said 
charge  until  January,  1889. 

'*  That  in  October,  1889,  while  said  compress  was  running,  the  upper 
platen  of  said  compress  broke  so  that  said  compress  thereafter  could  com- 
press not  another  bale  until  said  platen  should  be  replaced  by  another. 
That  the  weight  of  said  platen  is  15,000  pounds  and  the  weight  of  the  upper 
platen  of  a  Morse  compress  is  20,000  pounds.  That  while  said  Webb 
was  thus  running  said  compress  he  did  not  so  manage  it  that  a  fair  test 
could  be  made,  but  would  not  apply  the  full  force  required  to  properly 
compress  cotton,  nor  would  he  permit  sufficient  force  to  be  applied  to 
place  the  cotton  in  marketable  condition,  and  thereby  defendant  had  to 
pay  numerous  reclamations  made  long  subsequently  to  January  1,  1889, 
on  bales  not  sufficiently  compressed.  That  said  Webb  also  refused  to 
compress  a  sufficient  amount  of  cotton  a  day  to  test  the  durability  and 
capacity  of  said  compress.     That  he  compressed  only  400  bales  a  day,. 
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when  the  Morse  compress  compresses  GOO  bales  a  day.  That  he  so  man- 
aged the  lever  by  which  the  steam  was  applied  that  the  full  amount  of 
pressure  for  the  compressing  of  cotton  was  never  applied  during  the  time 
he  managed  the  compress  as  agent  and  representative  of  said  Webb  Com- 
press Company,  and  thereby  no  fair  test  was  made  by  him  of  the  strength 
of  said  upper  platen.  That  these  acts  of  Webb  were  for  the  purpose  of 
defrauding  defendant  and  concealing  from  it  the  defects  in  said  platen. 
That  none  of  these  facts  came  to  the  knowledge  of  defendant,  nor  was  it 
aware  of  the  fraudulent  acts  of  said  Webb  until  many  months  subse- 
quently to  January  1,  1889.  That  none  of  defendant's  stockholders 
were  practical  mechanics  at  the  time  said  Webb  was  making  said  pre- 
tended test.  That  thus  he  was  enabled  to  conceal  from  defendant  said 
fraudulent  devices. 

''  That  said  break  in  said  upper  platen  was  occasioned  by  a  latent  de- 
fect in  the  casting  of  said  platen.  That  there  was  an  old  crack  or  break 
in  said  platen  when  the  same  was  first  placed  on  said  premises,  but  it  was 
concealed  from  view  by  being  painted  over,  and  defendant  could  not  dis- 
cover the  same.  That  said  break  was  withont  fault  on  defendant's  part, 
but  said  compress  was  then  operated  by  competent  and  experienced  em- 
ployes. That  the  platens  for  said  compress  were  made  nowhere  else  but 
at  York,  in  the  State  of  Pennsylvania,  and  none  were  then  procurable  in 
the  markets,  but  had  to  be  manufactured  at  the  factory  in  said  city  of 
York,  upon  the  order  of  said  Webb  Compress  Company.  That  immedi- 
ately upon  said  breakage  defendant  ielegittphed  the  general  manager  of 
said  Webb  Compress  Company  of  said  breakage,  and  requested  him  to 
order  a  new  platen  and  have  the  same  delivered  to  defendant.  That  the 
same  was  done  and  the  same  was  put  in  place  on  November  19,  1889. 
That  during  the  interval  while  said  compress  was  idle  on  account  of  said 
breakage,  defendant  had  on  hand  a  great  amount  of  cotton  for  compress- 
ing, and  would  have  compressed  500  bales  per  day,  and  was  when  running 
receiving  $200  net  profit  a  day.  That  after  said  new  platen  had  replaced 
said  broken  one  «aid  compress  was  again  put  in  operation,  and  so  con- 
tinued compressing  cotton  for  defendant  until  December  26,  1889,  when 
the  lower  platen  was  broken  while  said  compress  was  at  work.  That  the 
weight  of  said  lower  platen  was  10,000  pounds,  while  the  lower  platen  of 
a  Morse  compress  is  several  thousand  pounds  greater.  That  this  break- 
age was  occasioned  by  a  latent  defect  in  the  casting  thereof,  and  its  de- 
sign was  defective,  in  this,  that  it  was  necessary  in  the  working  of  said 
compress  that  said  platen,  when  raised  by  the  working  of  the  piston  rod, 
should  be  supported  by  a  flow  of  water  under  the  platen ;  that  the  cylin- 
der, which  was  a  part  of  the  lower  platen,  was  first  made  too  short,  and 
to  remedy  the  same  the  manufacture!^  bolted  on  the  end  of  said  cylinder 
a  ring  of  iron,  increasing  the  length  thereof  so  that  the  cylinder  rested 
on  a  part  of  the  machinery  known  as  the  seat  in  such  manner  as  to  pre- 
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vent  the  flow  of  water  under  the  end  of  the  cylinder  and  destroying 
thereby  the  hydraulic  force  requisite  for  the  proper  working  of  the  com- 
press. That  by  the  structure  of  the  compress  the  lower  end  of  said  cylin- 
der thus  patched  was  enclosed  in  an  outside  iron  drum  in  which  it  worked, 
50  as  to  be  concealed  from  view,  and  the  above  fact  was  never  discovered 
by  defendant  until  said  breaking  of  said  platen  and  removal  from  its 
place  in  said  machinery.  That  by  thus  lengthening  said  cylinder  the  com- 
press would  not  work,  and  to  remedy  such  defect  the  said  Webb,  while 
operating  said  compress,  had  placed  wooden  blocks  under  each  end  of 
said  platen  and  thus  raised  the  end  of  said  cylinder  off  said  seat  and  per- 
mitted the  flow  of  the  water  into  the  hydraulic  cylinder.  That  by  the 
use  of  said  blocks  the  pressure  on  the  dififerent  parts  of  said  lower  platen 
was  unequal,  and  thereby  when  said  compress  was  in  operation  as  afore- 
said, said  break  took  place. 

''That  the  said  compress  was  the  first  manufactured  for  said  Webb 
Compress  Company.  That  the  said  compress,  after  being  examined  by 
said  Webb  Compress  Company,  was  decided  to  be  too  weak  in  its  various 
parts  to  perform  the  work  it  was  intended  for,  before  it  was  sold  to  de- 
fendant, but  this  fact  was  fraudulently  concealed  from  defendant,  and 
was  not  known  to  defendant  until  long  after  the  execution  of  the  notes 
sued  on.  That  defendant  notified  said  Webb  Compress  Company  of  said 
breakage,  and  the  said  company  recognized  the  said  defect  in  the  con- 
struction of  said  machinery  by  adopting  a  new  design  to  remedy  said 
defect,  suggested  by  defendant's  superintendent,  by  which  new  design  a 
flow  of  water  could  be  forced  under  said  ram  and  thereby  equalize  the 
pressure  upon  said  platen.  That  said  Webb  company,  at  the  expense  of 
defendant,  did  furnish  defendant  a  new  platen  with  said  new  design  and 
of  much  gi'eater  weight.  That  when  said  Webb  Compress  Company  pro- 
posed to  sell  said  compress  to  said  citizens,  it  represented  that  said  com- 
press was  of  a  better  design  and  make  than  the  said  Morse  compress,  and 
while  their  agent  knew  of  the  operating  of  such  machinery,  neither  de- 
fendant nor  said  stockholders  knew  anything  about  it.  That  defendant 
has  been  damaged  by  said  breakages,  and  specifies  the  items  of  damages, 
4unounting  to  over  $5000. 

"  That  plaintiff  is  not  the  real  owner  of  the  notes  sued  on.  That  the 
^ndoraements  of  said  notes  to  him  are  simulated,  and  were  fraudulently 
made  for  the  purpose  of  preventing  defendant  from  making  said  defenses. 
That  plaintiff  was  president  of  said  Webb  Compress  Company  when  said 
contract  was  made,  and  was  one  of  the  principal  agents  of  said  Webb 
Compress  Company  in  procuring  its  execution  by  defendant,  and  had  full 
knowledge  of  all  the  facts  herein  stated  before  his  pretended  purchase  of 
said  notes.  That  said  contract  is  in  writing,  attached  to  plaintiff's  first 
supplementary  petition,  and  made  a  part  of  defendant's  answer.  That  the 
damages  sought  to  be  recovered  by  defendant  for  said  breakages  were 
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fiuch  as  were  contemplated  by  said  Webb  Compress  Company  and  defend- 
ant at  the  time  of  the  execution  of  said  contract. 

"The  contract  referred  to  is  dated  July  12,  1888,  is  signed  by  about 
twenty  citizens  of  Bonham,  and  accepted  by  plaintiff  as  the  president  and 
R.  Freeman  as  secretary  of  the  Webb  Compress  Company.  By  its  terms 
the  Webb  Compress  Company  agrees  to  furnish  the  said  citizens  an  80-inch 
Webb  cotton  compress,  of  the  latest  and  most  approved  pattern,  to  com-^ 
press  for  said  citizens  the  cotton  sold  in  Bonham  and  adjacent  thereto. 
It  was  to  be  put  in  operation  to  compress  the  cotton  sold  during  the  cot- 
ton season  of  1888,  to  be  operated  by  said  citizens  until  January  1, 1889, 
with  the  privilege  of  said  Webb  company  to  direct  the  ininning  of  said 
compress  until  said  date.  The  said  Webb  company  guaranteed  that  said 
<M)m press  should  be  equal  to  and  do  the  work  in  quantity  and  quality  of 
the  Morse  compress.  If  said  compress  was  put  in  operation  by  said  Webb 
Compress  Company,  and  the  running  of  said  compress  was  satisfactorily 
done  in  compliance  with  said  guaranty  of  said  company,  the  trustees  of 
said  citizens  were  on  said  January  1, 1889,  to  exe<iute  two  notes,  each  for 
$2500,  bearing  8  per  cent  interest  from  the  operating  of  said  compress, 
the  first  due  January  1,  1890,  and  the  second  due  January  1,  1891,  with 
a  mortgage  upon  the  property'  invested  in  said  enterprise.  Ten  thousand 
dollars  was  to  be  paid  in  notes  of  said  citizens,  payable  January  1,  1889, 
$10,000  in  cash.  If  said  guaranty  failed  of  accomplishment,  said  con- 
tract was  to  have  no  effect,  said  notes  were  to  be  restored  to  their  mak- 
ers, and  said  Webb  company  was  to  receive  back  the  said  compress. 

'^  The  answer  prays  that  the  damages  aforesaid  may  be  recouped  and 
offset  against  said  notes." 

Defendant  also  filed  a  trial  amendment,  alleging,  in  substance:  "That 
all  the  defects  mentioned  in  its  amended  answer  existed  when  said  com- 
press was  manufactured.  That  these  defects  were  unknown  to  defendant, 
and  undiscoverable  by  reason  of  the  manner  in  which  they  had  been 
concealed  from  defendant  by  said  Webb  company.  That  the  value  of 
said  compress  without  said  defects  was  $25,000,  and  with  them  $22,500. 
That  defendant  ratified  and  adopted  said  contract  made  by  said  citizens 
with  said  Webb  Compress  Company,  and  on  January  1, 1889,  being  then 
organized  as  a  corporation,  and  having  purchased  said  stockholders' 
notes,  paid  the  amount  in  money  to  said  Webb  Compress  Company,  issued 
to  them  $10,000  in  stock  in  its  corporation,  and  executed  the  notes  sued 
on.  That  defendant,  believing  that  said  compress  and  appliances  were 
of  an  approved  pattern  and  without  the  said  defects,  and  relying  upon 
the  warranties  contained  in  said  contract,  paid  said  money,  issued  said 
stock,  and  executed  said  notes  to  the  said  Webb  company,  but  would  not 
have  done  so  if  it  had  known  of  said  defects." 

A  general  demurrer  to  the  special  answer  and  trial  amendment  was 
sustained  by  the  court,  and  the  point  was  reserved  by  an  exception  duly 
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entered  of  record.  On  appeal  the  ruling  of  the  court  was  assigned  a» 
error,  but  the  Court  of  Civil  Appeals  held  that  the  demurrer  was  prop- 
erly sustained,  and  affirmed  the  judgment  in  favor  of  the  plaintiff. 

In  the  brief  of  the  appellee  filed  in  the  Court  of  Civil  Appeals  it  is  ob- 
jected that  the  assignment  of  error  as  to  the  ruling  of  the  court  in  this 
particular  is  too  general;  but  we  think,  on  the  contrary,  that  the  assign- 
ment is  unnecessarily  specific.  It  would  have  been  sufficient  to  have 
alleged  simply  that  the  court  erred  in  sustaining  the  general  demurrer  to- 
the  special  answer,  without  stating  the  reasons  why  the  ruling  was  deemed 
to  be  erroneous.  Clarendon  Land,  etc.,  Co.  v.  McClelland  Bros.,  2  Texas^ 
Civ.  App.,  188. 

We  presume  that  the  trial  court  sustained  the  demurrer,  and  tiiat  the 
Court  of  Civil  Appeals  affirmed  that  ruling  upon  one  of  two  grounds; 
(1)  either  that  the  averments  of  the  answer  did  not  show  any  privity 
on  part  of  the  defendant  corporation  in  the  contract  for  the  sale  of  the 
machinery,  or  (2)  that  the  conti*act  having  provided  for  a  test  of  the 
machinery  before  the  sale  was  to  be  absolute,  and  such  test  having  been 
made,  and  the  machinery  thereafter  accepted  by  the  defendant,  it  coul<) 
no  longer  insist  upon  the  warranties  made  in  the  agreement. 

We  will  dispose  of  these  questions  in  the  order  in  which  they  have  been 
stated.  It  is  now  well  established  as  a  general  rule,  that  a  corporation  is- 
not  bound  by  the  contract  of  its  promoters.  Railway  Co.  v.  Granger^ 
85  Texas,  674;  Penn  Mach.  Co.  v.  Hopgood,  141  Mass.,  146;  Abbott  v. 
Hopgood,  160  Mass.,  262. 

It  may,  however,  after  its  incorporation  adopt  such  a  contract,  and 
may  thereby  make  itself  liable  upon  it.  It  follows,  that  if  a  corporation 
adopt  a  contract  which  has  been  entered  into  by  its  promoters,  in  con- 
templation of  its  creation  and  for  its  benefit,  and  if  the  other  party  ac- 
quiesce in  such  adoption  and  receive  the  benefits  of  the  agreement,  he 
should  be  held  estopped  to  deny  that  he  is  bound  by  all  its  terms. 

It  appears  from  the  allegations  in  the  answer,  that  at  the  time  the  oon* 
tract  was  entered  into  between  the  promoters  of  the  enterprise  and  the 
Webb  Compress  Company,  they  contemplated  forming  the  corporation; 
that  after  the  agreement  was  executed  and  after  tlie  corporation  was  or- 
ganized, the  Webb  Compress  Company,  in  pursuance  of  the  agreement^ 
placed  the  machinery  upon  the  premises  of  the  defendant  corporation  and 
there  erected  it  for  its  benefit.  The  machinery  was  there  operated  under 
the  supervision  of  an  agent  of  the  Webb  Compress  Company,  in  order  to 
make  the  test  of  its  efficiency  and  capacity,  as  provided  for  in  the  orig- 
inal contract.  After  the  test  had  been  made  the  work  was  accepted  by 
the  defendant,  and  it  thereupon  paid  the  sum  of  $10,000 — the  cash  consid- 
eration for  the  machinery — discharged  or  purchased  the  stockholders* 
notes  for  a  like  amount,  and  thereupon  executed  its  own  notes  for  the 
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balance,  precisely  in  accordance  with  the  terms  of  the  contract  with  the 
promoters. 

After  accepting  the  machinery,  could  the  defendant  have  refused  to 
|my  the  consideration  according  to  the  terms  of  the  original  agreement  ? 
Clearly  not.  If  not,  can  the  Webb  Compress  Company  be  permitted  to 
say  that  it  is  not  bound  bj*^  all  the  stipulations  in  the  agreement  which 
were  made  with  the  promoters  ?  It  is  clear,  we  think,  from  the  aver- 
ments of  the  answer,  that  the  contract  was  treated  and  adopted,  both  by 
the  Webb  company  and  the  defendant  corporation,  as  a  contract  between 
them,  and  that  it  became  binding  upon  both. 

In  regard  to  the  second  question,  it  may  be  conceded,  that  when  the 
seller  of  machinery  warrants  its  quality  and  capacity,  and  the  contract 
l)rovides  that  before  the  purchaser  shall  be  bound  the  machiner;^^  shall 
be  put  in  operation  and  tested,  and  when  the  test  has  been  fairly  made 
and  the  purchaser  has  accepted  the  property,  he  can  no  longer  claim 
damages,  either  in  an  action  by  him  or  by  way  of  recoupment  of  the  pur- 
chase money  for  a  breach  of  the  warranty.  But  in  this  case  it  is  alleged, 
in  substance,  that  the  agent  of  the  Webb  Compress  Company , who  was  placed 
in  charge  of  the  compress  after  it  was  erected,  for  the  purpose  of  operating 
the  same,  and  making  the  test  as  required  by  the  terms  of  the  contract, 
purposely  and  fraudulently  failed  to  apply  the  necessary  power  in  order  to 
compress  the  cotton  properly,  and  to  make  a  fair  test  of  the  strength  of 
the  machinery.  The  reasonable  intendment  from  the  averments  is,  that  the 
agents  of  the  defendant  company  were  ignorant  of  the  business,  and  did 
not  know  that  the  test  was  not  fairly  made.  If  this  be  true,  and  if  after 
the  defendant  accepted  the  machinery  and  executed  the  notes  it  was  dis- 
covered that  the  strength  of  the  compress  was  not  such  as  was  warranted 
in  the  contract,  then  we  are  of  opinion  that  the  defendant  was  not  pre- 
cluded by  such  acceptance  from  claiming  damages  for  a  breach  of  the 
warranty.  If  the  test  be  fair,  the  purchaser  should  be  bound  by  his  ac- 
ceptance; but  we  think  it  too  clear  to  require  discussion,  that  if  the  test 
be  made  by  the  seller,  and  it  be  purposely  insufficient  and  unfair,  the 
purchaser  should  not  be  so  bound.  The  seller  can  not  take  advantage  of  a 
result  brought  about  by  his  own  fraud. 

The  judgment  of  the  District  Court  and  of  the  Court  of  Civil  Appeals 
is  reversed  and  the  cause  remanded. 

Seversed  and  remanded. 

Delivered  May  17,  1894. 
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S.  Alexandeb  £t  at.,  y.  J.  H.  Houghton  et  al. 
No.  149. 

1,  Construction— Official  Acts. 

Courts  will  always  construe  a  law,  contract,  or  official  document  so  as 
to  ^ive  effect  to  it.  if  it  can  be  done  consistently  with  the  langua^ 
used  and  the  rules  of  construction.  All  official  acts  are  presumed  to 
have  been  performed  within  the  limits  of  the  jurisdiction  of  such  offi- 
cers, if  limited 704 

2.  Oertiflcate  of  Acknowledfirment  to  Deed. 

A  notarial  certificate  of  acknowledgment  is  as  follows: 

''State of  Texas. Bunnels  Cbuniy.— Before  me,  Geo.  W.  Caldwell,  a 
/lotary  public  in  and  for  said  county,  on  this  day  personally  appeared 
*  *  *  [regular  in  form].  *  *  *  Given  under  my  hand  and  seal 
of  office,  this  5th  day  of  June,  1882. 

[Signed]  "  Geo.  W.  Caldwell, 

"Notary  Public.  Bexar  County,  Texas." 

Held,  that  from  its  face  it  appeared  that  the  aclcnowledgment  was 
taken  before  an  officer  of  Bexar  County ;  and  the  acknowledgment  was 
sufficient  to  entitle  the  deed  to  registration 7(M^ 

Certified  Questions  from  Court  of  Civil  Appeals  for  Third  District^ 
in  an  appeal  from  Runnels  County. 

C  0.  Harris  and  Fred  Carlton,  for  appellants. — The  appellants  respect- 
fully insist  that  this  court  should  answer  in  the  negative  all  the  questions- 
propounded  to  them,  and  in  support  of  this  position  they  submit  the  fol- 
lowing propositions: 

1.  A  notary  public  of  Bexar  County  can  not  act  officially  in  any  ot^er 
county,  and  that  any  such  purported  official  act  performed  by  biro  is  void. 
Chamberlain  v.  Pibas,  81  Texas,  511. 

2.  A  notary  public  in  Texas,  while  appointed  by  the  Governor  of  the 
State,  is  a  county  officer,  acting  for  and  in  the  county  for  which  he  was 
appointed.     Acts  1881,  p.  94. 

3.  A  certificate  of  acknowledgment  can  not  be  explained  or  added  to 
by  oral  testimony.  Walter  v.  Weaver,  57  Texas,  569;  Looney  v.  Adam- 
son,  48  Texas,  621;  Johnson  v.  Taylor,  60  Texas,  364;  Huflf  v.  Webb,  64 
Texas,  284;  McKellar  v.  Peck,  39  Texas,  387. 

• 
Oeorge  F,  Pendextevy  O,  W.  Allen^  and  Onion  A  Truly ^  for  appellees. 
The  certificate  was  in  substantial  compliance  with  the  statute.     Webb 

on  Rec.  of  Title,  sec.  70;  Blythe  v.  Houston,  46  Texas,  67;  McDonald  v. 

Morgan,  27  Texas,  504;  Webb  v.  Huff,  61  Texas,  677;  Bank  v.  Harrison,, 

39  Mo.,  433. 
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BROWN,  Associate  Justice. — The  following  questions  are  submitted 
to  this  court  on  certificate  from  the  Court  of  Civil  Appeals  for  the  Third 
District: 

"In  order  to  sustain  their  plea  of  five  years  limitation,  the  defendants 
below  (appellees)  read  in  evidence  a  deed  dated  March  10, 1880,  by  Sara 
Maverick  to  H.  and  W.  H.  Paddleford  for  the  land  in  controversy — the 
E.  W.  Bull  640  acres  survey,  patented  to  him  on  the  28th  day  of  April, 
1873 — situated  in  Runnels  County.  The  certificate  of  acknowledgment 
authenticating  the  deed  for  record  is  as  follows: 

"  The  State  of  Texas^  Bunnels  County. — Before  me,  Geo.  W.  Caldwell, 
a  notary  public  in  and  for  said  county,  on  this  day  personally  ap- 
peared  Sam  Maverick,  to  me  well  known  to  be  the  person  whose  name  is 
subscribed  to  the  foregoing  instrument,  and  acknowledged  to  me  that  he 
executed  the  same  for  the  purposes  and  considerations  therein  expressed. 
"  Given  under  my  hand  and  seal  of  oflSce,  this  5th  of  June,  1882. 

"Geo.  W.  Caldwell, 
"Notary  Public,  Bexar  County,  Texas." 

The  following  questions  are  certified  to  our  Supreme  Court  by  the  Court 
of  Civil  Appeals  of  the  Third  Supreme  Judicial  District  of  Texas: 

"  1.  Was  the  certificate  of  acknowledgment  on  its  face  sufficient  to  en- 
title the  deed  to  registration  ?  And  being  so  recorded,  was  the  deed  duly 
registered  as  required  by  the  statute  to  support  the  plea  of  five  years  limi- 
tation ? 

"  2.  Would  evidence  aliunde  be  admissible  to  show  the  county  for 
which  the  officer,  Caldwell,  was  in  fact  a  notary  public,  in  aid  of  the  cer- 
tificate, explaining  it  and  the  designation  of  the  county  appended  to  his 
official  signature,  so  as  to  perfect  the  record  of  the  deed  and  make  it  a 
recorded  deed,  as  required  by  the  statute,  under  the  plea  of  five  years 
limitation  ? 

"3.  If  such  evidence  aliunde  be  admissible  for  the  purpose  mentioned, 
could  it  also  be  shown  for  the  same  purpose  by  parol  in  what  county  the 
officer  acted  in  taking  the  acknowledgment  and  making  the  certificate;  as 
for  instance,  if  he  were  shown  to  be  in  fact  a  notary  public  of  Bexar 
County,  could  it  also  be  shown  that  he  performed  the  official  act  in  Bexar 
County,  the  caption  of  the  certificate  showing  that  it  was  done  in  Run- 
nels County?" 

It  is  not  contended  that  George  W.  Caldwell  was  not  a  notary  public 
of  Bexar  County,  but  that  from  the  certificate  it  appears  he  took  the  ac- 
knowledgment and  made  the  certificate  in  Runnels  County.  If  the  cap- 
tion "Runnels  County"  is  to  govera  in  this  matter,  then  the  words  in 
the  body  of  the  certificate  must  be  given  equal  force;  that  is,  that  "  George 
W.  Caldwell,  notaiy  public  of  said  county,"  means  that  he  was  a  notary 
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public  for  Runnels  County,  and  the  oertificate  would  be  good.  Accept- 
ing the  construction  of  appellant,  that  George  W.  Caldwell  was  a  notary 
public  of  Bexar  County,  we  must  determine  from  this  certificate,  under 
legal  rules  of  construction,  as  to  the  place  where  it  was  made. 

If  nothing  appeared  to  the  conti*ary,  the  caption  of  the  certificate  would 
be  suflQcient  to  show  that  the  act  was  done  in  Runnels  County;  but  as 
there  is  a  confiict  between  that  and  the  words  "Notary  Public,  Bexar 
County,  Texas,"  attached  to  the  signature,  we  must  decide  which  is  the 
most  certain  and  reliable. 

Courts  will  always  construe  a  law,  contract,  or  ofiScial  document  so  as 
to  give  effect  to  it,  if  it  can  be  done  consistently  with  the  language  used 
and  the  rules  of  construction.  There  is  another  rule  of  law  that  is  well 
settled,  that  all  oflQcial  acts  are  presumed  to  have  been  performed  within 
the  limits  of  such  officer's  jurisdiction,  if  it  be  limited.  1  Dev.  on  Deeds, 
sec.  486;  Mech.  on  Pub.  Officers,  sec.  579.  This  rule  is  so  generally 
adopted  with  regard  to  official  acts,  that  authority  to  support  it  need  not 
be  multiplied. 

Taking  it  for  granted,  then,  that  Caldwell  was  a  notary  public  for 
Bexar  County,  the  presumption  prevails  that  he  performed  the  act  in  Uiat 
county,  unless  there  is  sufficient  in  tlie  certificate  to  overthrow  the  pre- 
sumption of  law  that  he  acted  in  accordance  with  the  law. 

In  Angler  v.  Schieffelin,  72  Pennsylvania  State,  106,  the  justice  who 
took  the  acknowledgment  of  a  deed  was  an  officer  in  Ci*awford  County, 
made  a  certificate  with  a  caption  as  of  Erie  County,  stating  in  it  that  he 
was  a  justice  of  the  peace  of  said  county,  and  the  question  arose,  as  in 
this  case,  as  to  the  county  in  which  the  act  was  performed,  and  the  court 
said,  ^*  It  is  very  evident  that  the  mortgage  was  filed  upon  an  Erie  County 
blank,  and  that  the  justice  neglected  to  alter  the  name  of  the  county  re- 
ferred to  in  the  silicit  from  Erie  to  Crawford;  hence  the  error.**  In  that 
case  it  was  held  that  parol  evidence  was  admissible  to  show  the  facts. 

In  Blythe  v.  Houston,  46  Texas,  67,  the  facts  are  not  sufficiently  stated 
in  the  report  to  show  the  full  force  of  the  opinion.  Referring  to  the 
original  record  of  the  case,  we  find  that  a  copy  of  a  deed  from  the  records 
of  Nacogdoches  County  was  offered  in  evidence.  It  appeared  that  the 
caption  of  the  certificate  of  acknowledgment  was  **  State  of  Texas,  Hop- 
kins County,*'  and  the  officer  signed  it  "John  R.  Clute,  Notary  Public, 
N.  C.**  Judge  Gould,  delivering  the  opinion  of  the  court,  said:  *'  The 
dicrepancy  between  the  county  named  in  the  outset  and  the  letters  desig- 
nating his  county  appended  to  the  signature  might  easily  be  accounted 
for,  and  certainly  was  not  of  sufficient  importance  to  invalidate  the  rec- 
ord." It  was  held,  that  the  copy  from  the  records  of  Nacogdoches 
County  was  properly  admitted,  which  necessarily  involved  the  point  as 
to  the  place  where  the  act  was  p^formed. 
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Article  3366,  Revised  Statutes,  prescribed  what  character  of  seal  the 
notary  should  have,  and  required  that  he  should  use  it  to  authenticate 
his  official  acts.  The  deal  was  required  to  have  engraved  upon  it  the 
<30unty  for  which  he  was  appointed,  and  it  is  to  be  presumed  that  a  seal 
with  the  words  Bexar  County  was  affixed  to  this  certificate.  We  do  not 
believe  that  the  caption  furnishes  the  more  certain  guide  as  to  the  place 
where  the  certificate  was  made.  Judges  know  what  is  a  matter  of  common 
knowledge  to  all  men,  and  are  not  required  to  decide  questions  which  af- 
fect the  business  and  property  rights  of  citizens  without  regard  to  the 
light  that  these  facts  furnish.  It  is  a  common  thing  for  deeds  to  be  pre- 
pared in  a  county  where  land  is  situated  and  where  the  title  must  be  ex- 
amined for  the  purchaser,  upon  blank  forms  printed  for  that  county,  with 
like  blanks  for  certificates  of  acknowledgment  in  which  that  county  is 
printed  in  the  caption,  and  these  deeds  are  sent  to  other  counties  to  be 
acknowledged  by  the  grantors.  If  the  officer  in  the  latter  county  fail  to 
cbange  the  name  of  the  county  in  the  caption^  9uch  conflict  as  appears  in 
this  case  is  inevitable. 

The  common  sense  solution  of  this  matter  is,  ih$,t  this  deed  was  pre- 
pared in  Runnels  County  upon  a  blank  form  printed  for  transfers  in  that 
<50tinty,  with  a  like  blank  form  for  a  certificate  to  be  used  by  officers  of 
that  county,  and  that  the  notary  public  in  Bexar  County  failed  to  change 
the  county  in  the  caption  from  Runnels  to  Bexar.  It  is  much  more 
probable  that  it  should  have  so  occurred  than  that  the  notary  public 
should  have  gone  from  Bexar  to  Runnels  County  to  take  the  acknowl- 
edgment, or  that  he  should  have  been  there  accidentally,  and  been  called 
upon  by  the  parties  in  preference  to  an  officer  of  that  county. 

We  answer  that  the  certificate  of  acknowledgment  in  this  case  was  suf- 
ficient in  itself  to  admit  the  deed  to  record,  and  that  if  properly  made 
the  rec6i'd  was  such  as  the  law  requires  to  support  the  statute  of  five 
years. 

It  is  unnecessary  to  answer  the  remaining  questions. 

It  is  ordered,  that  this  opinion  be  certified  to  the  Court  of  Civil  Appeals* 

Delivered  May  21,  1894. 
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Manufacturing  Company. 
No.  156. 
Venue. 

Suit  in  District  Court  on  tbree  notes,  two  of  them  payable  in  theconnty 
where  suit  was  filed ;  the  third  note  named  no  place  of  paj^ment.  The 
defendants  resided  in  another  county,  and  pleaded  their  privilege  to  be 
sued  upon  the  third  note  in  the  county  of  their  residence,  and  they 
pleaded  to  the  jurisdiction  of  the  court,  as  the  other  two  notes  did  not 
amount  to  $500.  HeJd^  that  the  suit  was  properly  brought,  and  in 
order  to  avoid  multiplicity  of  suits  it  was  proper  to  embrace  the  third 
note  in  the  suit 706" 

Certified  Questions  from  Court  of  Civil  Appeals  for  First  District^ 
in  an  appeal  from  Jackson  County. 

W.  A.  McDowell^  M.  Kemouj  and  Oeorge  McOormick^  for  appellants^ 

-4.  B.  &  W.  M,  PeticoloB^  for  appellee, 

STATTON,  Chief  Justice. — AppeUee  brought  action  against  appel- 
lants on  three  promissory  notes,  executed  by  the  latter,  one  for  $67.50,. 
another  for  $518.29,  and  the  other  for  $160.  First  two  made  payable  in 
county  in  which  action  was  brought,  but  the  other  named  no  place  of 
payment. 

The  larger  note  had  on  it  the  following  memorandum:  ^^  March  8,, 
1887.     Credit  by  new  note,  $160." 

Defendants  not  being  residents  of  the  county  in  wliich  action  was 
brought,  pleaded  their  privilege  to  be  sued  in  the  county  of  their  resi- 
dence on  the  note  for  $160,  and  to  the  jurisdiction  of  the  court  as  to  the 
others,  on  the  ground  that  after  deducting  the  credit  endorsed  on  the 
larger  note  less  than  $500  was  claimed. 

The  court  sustained  defendants'  plea  of  privilege  to  be  sued  in  the  county 
of  their  residence,  but  retained  jurisdiction  as  to  the  other  notes,  and  ren- 
dered judgment  in  favor  of  plaintiff  for  principal  and  interest  due  them, 
less  a  credit  of  $160,  in  accordance  with  the  credit  endorsed  thereon 

We  are  of  opinion  tha!  the  court  did  not  err  in  refusing  to  dismiss  the 
cause  on  plea  to  jurisdiction,  but  that  it  did  err  in  sustaining  defendants' 
plea  of  privilege  to  be  sued  in  the  county  of  their  residence  on  the  note 
for  $160. 

Two  of  the  notes  being  payable  in  the  county  in  which  action  was 
brought,  the  suit  was  properly  brought  there,  and  in  order  to  avoid  mul- 
tiplicity of  suits  it  was  proper  to  embrace  in  the  same  action  the  other 
note.     Clegg  v.  Varnell,  18  Texas,  304;  Chevalier  v.  Rusk,  Dallam,  618. 

Delivered  May  21,  1894. 
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Leon  County  v.  J.  E.  Vann. 
No.  159. 

1.  Pleading— BstoppeL 

Suit  by  county  against  a  contractor  on  his  guaranty  of  a  bridge  built  by 
bim.  The  petition  alleged  that  the  defendant  had  received  the  con- 
tract price  for  the  bridge.  Held^  that  the  aUegation  sufficiently  aUeged 
the  authority  under  which  the  bridge  was  built,  and  that  the  defend- 
ant having  received  the  benefit  of  the  contract,  he  was  estopped  to  deny 
its  validity 707 

2.  Ratification. 

If  the  county,  through  the  Commissioners  Court,  received  the  bridge  and 
settled  for  it,  and  the  defendant  received  the  consideration,  it  was  un- 
important whether  or  not  it  be  shown  that  the  contract  in  the  first 
instance  was  made  by  its  duly  authorized  agent.  Proof  that  the  Com- 
missioners Court  had  ordered  the  issuance  of  a  warrant,  that  the  war- 
rant was  issued  and  had  been  paid,  would  show  a  valid  contract  by 
ratification  708 

Certified  Questions  from  Court  of  Civil  Appeals  for  Fifth  District, 
in  an  appeal  from  Leon  County. 

Farravj  Kinoaid  &  WilliamSy  for  appellant 

GAINES,  Associate  Justice. — It  is  alleged  in  the  petition,  which  is 
made  a  part  of  the  statement  upon  which  the  question  c*ertified  is  predi- 
cated, in  substance,  that  after  the  defendant  had  completed  his  work  upon 
the  bridge,  *'  he  received  from  plaintiff  therefor  the  sum  of  $400,  less  the 
sum  of  $20  deducted  for  defective  flooring  placed  in  one  of  the  outside' 
approaches."  The  reasonable  intendment  from  this  averment  is,  that 
Leon  County  recognized  and  ratified  the  conti*act  which  had  been  made 
on  its  behalf,  and  paid  the  defendant  for  the  work  that  had  been  done  in 
pui*suance  of  its  terms. 

It  is  clear  that  in  such  a  case  the  defendant  should  not  be  permitted  to 
assert  a  want  of  authority  in  the  agents  who  purported  to  act  on  behalf 
of  the  county  in  making  the  contract.  Having  received  the  benefit  of 
the  contract,  he  is  estopped  to  deny  its  validity.  The  allegation  was 
proper,  both  in  order  to  show  that  the  county  had  performed  its  part  of 
the  agreement  and  that  the  defendant  had  precluded  himself  from  deny- 
ing the  validity  of  the  contract. 

It  being  proper  to  allege  tliat  the  county  had  paid  for  the  work,  and 
that  the  defendant  had  accepted  such  payment,  it  was  also  proper  to 
show  by  the  evidence  not  only  that  the  payment  had  been  made,  but  also 
that  it  was  directed  to  be  made  by  proper  authority.  The  fact  that  the 
Commissioners  Court  had  made  an  order  for  the  payment  of  the  money, 
that  a  warrant  had  issued  in  pui*suance  of  such  order  upon  the  county 
treasurer,  and  that  the  warrant  had  been  paid  to  defendant,  were  material 
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and  relevant  under  the  allegations  in  the  petition,  and  were  therefore  ad- 
missible in  evidence. 

If  the  county,  through  the  Commissioners  Court,  received  the  bridge 
and  settled  for  it,  and  the  defendant  received  the  oonsidei*ation,  it  was 
unimportant  whether  or  not  It  proved  that  the  contract  in  the  first  in- 
stance was  made  by  its  duly  authorized  agent. 

We  think  that  if  the  county  had  been  permitted  to  prove  that  the  Com- 
missioners Court  had  directed  a  warrant  to  issue  to  the  defendant  in  pay- 
ment for  the  bridge  under  the  contract,  and  that  the  warrant  was  issued 
and  the  money  paid  to  the  defendant,  it  would  have  shown  a  valid  con- 
tract by  ratification,  and  the  evidence  in  so  far  would  have  authorized  a 
judgment  in  favor  of  the  oounty  against  the  defendant. 

Delivered  May  i4, 1894. 
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No.  116. 

1.  Transfer  of  Cases  to  Courts  of  Civil  Appeals. 

While  the  amendments  to  the  Oonstitatlon  did  not  in  terms  direct  the 
causes  pending  In  Supreme  Court  to  be  transferred  to  Courts  of  Civil 
Appeals  when  oi^anized,  guch  was  its  efi'ect;  for  the  Supreme  Court 
from  that  time  was  deprived  of  Jurisdiction  to  decide  them,  and  thoee 
courts  alone  were  clothed  with  that  power.  The  Legislature  in  organ- 
izmg  the  Courts  of  Civil  Appeals  directed  such  transfer 713 

2.  Same— Appeal  Bonds. 

In  view  of  this  legislation,  there  can  be  no  doubt  of  the  intention  to  give 
to  Courts  of  Civil  Appeals  Jurisdiction  over  causes  pending  in  the  Su- 
preme Court  when  those  courts  were  organized,  and  to  authorize  them 
to  render  judgments  upon  appeal  and  writ  of  error  bonds  previously 
filed  in  these  cases 718 

8.  Appeal  Bonds. 

All  instruments  creating  obligations  not  based  on  agreement  of  parties, 
but  upon  statutes,  such  as  appeal  bonds,  are  made  in  view  of  and  in 
subonlination  to  the  facts  known  to  all,  that  the  people  may  change 
the  Jurisdiction  of  existing  courts,  create  others,  and  confer  upon 
them  such  Jurisdiction  over  cases  arising  before  such  legislation  or 
then  pending  as  may  seem  for  the  best  interests  of  all;  and  it  can  not 
be  held  that  the  appeal  and  error  bonds  should  become  inoperative 
upon  such  changes ;  for  the  substance  and  spirit  of  such  an  undertaking 
is  that  the  obligors  will  discharge  the  obligation  fixed  by  their  bond 
whenever  the  duty  to  discharge  it  by  satisfying  the  oUlgatlon  is  de- 
clared by  a  court  having  Jurisdiction  over  the  cause  on  appeal,  whether 
Jurisdiction  to  determine  the  cause  existed  when  the  bond  was  given 
or  was  afterwards  conferred 714 

4.  Same. 

What  court  should  decide  the  cause  on  appeal  was  not  a  matter  which 
parties  could  control  by  contract,  for  neither  the  one  nor  tbe  other 
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could  thuB  secure  a  right  which  would  prevent  change  in  the  jurisdic- 
tion of  courts^  or  the  creation  of  new  courts  with  jurisdiction  before 
conferred  on  others 714 

6.  Appeal  Bond—Statutory. 

Appeal  bonds  are  not  based  on  consent  of  adverse  litigants,  but  obliga- 
tions are  assumed  by  the  makers  which  are  permitted,  and  tliereby 
right  to  appeak secured,  under  the  provision  of  the  laws 714 

6.  Oblifirations  of  Gontraot. 

The  obligations  which  the  Constitution  of  the  United  States  and  of  this 
State  protect  are  such  as  exist  by  reason  of  contract,  which  never  exist 
without  consent  or  agreement  of  parties,  either  express  or  implied ;  and 
consent  or  agreement  can  not  be  implied  when  the  party  in  whose 
favor  tlie  obligation  arises  has  no  power  to  prevent  it. 715 

7.  Betroactiye  Laws— Remediee. 

The  amendment  and  laws  under  it  prescribing  the  course  to  be  tal&en  in 
cases  pending  in  the  Supreme  (^ourt  upon  the  organization  of  the 
Courts  of  Civil  Appeals,  while  retroactive,  are  not  inhibited,  as  they 
affect  the  remedy  only  and  do  not  impose  additional  burdens 715 

8.  Appeal  Bonds— Sureties. 

The  undertakings  of  the  parties  to  the  appeal  bond  must  be  read  in  the 
light  of  laws  existing  when  the  bond  was  executed,  and  in  view  of  the 
further  fact  that  parties  must  be  held  to  have  contracted  with  knowl- 
edge of  the  right  of  the  x)eople  to  so  change  the  jurisdiction  of  the 
courts  of  the  State  as  to  require  the  appeal  to  be  decided  in  a  court  or 
courts  other  than  that  having  Jurisdiction  when  the  bond  was  exe- 
cuted  ,715 

0.  Appellate  Oourt-^-Supreme  Court. 

That  the  words  ^'  bupreme  Court*'  In  the  bond  were  Intended  to  be  used 
as  the  equivalents  of  the  words  '^  appellate  court'^  used  in  the  statute 
can  not  be  doubted .    Decisions  have  held  the  terms  equivalent 716 

10.  Sureties  on  Appeal  Bond  Bound. 

The  principal  and  sureties  in  the  appeal  bond  when  assuming  sueh  obli- 
gations, do  so  with  intent  that  they  shall  be  given  effect,  and  must  be  un- 
derstood to  agree  to  comply  with  their  undertakings  whenever  their 
obligation  to  do  so  is  declared  by  a  court  having  jurisdiction  over  the 
case  appealed,  whether  the  Supreme  Court  or  the  Court  of  Civil  Ap- 
peals having  Jurisdiction  of  the  case  when  decided .  716 

11.  Negligence  in  Employing  Engineer  and  His  Acts— Charge. 
In  action  by  a  railway  conductor  for  damages  for  personal  injuries,  the 

specific  acts  of  negligence  relied  upon  were  in  employing  and  placing 
an  unfit  engineer  in  charge  of  an  engine,  and  the  negligence  of  the 
engineer  in  leaving  his  engine  under  the  circumstances.  See  charge 
approved  as  to  the  care  required  of  the  railway,  and  of  the  facts  to  be 
proved  by  the  employe  in  order  to  recover  damages.  It  was  necessary 
to  prove  carelessness  in  employment  of  the  engineer,  and  that  the  act 
oi  the  engineer  was  the  proximate  cause  of  the  injury 718 

12.  Proximate  Cause. 

The  question  of  proximate  cause  is  usually  one  for  the  Jury  from  the  cir- 
cumstances. In  this  case  a  train  ascending  a  steep  incline  was  halted. 
An  engine  was  at  front  and  rear  of  the  train.  That  in  front  was  de- 
tached and  sent  forward  for  assistance.  The  engineer  at  the  rear,  upon 
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the  train  halting,  left  his  engine  and  went  to  the  front.  While  absent 
the  fireman,  from  accident  or  otherwise,  set  the  engine  in  motion,  and 
the  train  was  moving  down.  The  conductor,  in  trying  to  halt  the 
train,  was  thrown  ofi*  and  injured.  It  was  against  the  rules  of  the 
company  for  the  engineer  to  leave  his  engine,  and  great  care  was  neces- 
sary in  making  the  ascent.  Held^  that  under  such  facts  there  was 
ground  for  the  Jury  finding  that  the  injury  to  plaintiff  resulted  proxi- 
mately from  the  engineer  leaving  his  engine 711^ 

18.  Intervening  Oause. 

An  intervening  cause  which  ordinarily  might  have  been  foreseen  or  an- 
ticipated will  not  excuse  or  prevent  responsibility  from  an  act  of  neg- 
ligence.   See  example 719 

14.  Ockre  in  Employment  of  Engineer. 

It  is  the  duty  of  a  railway  company  to  exercise  diligence  to  ascertain  the 
fitness  of  an  engineer  placed  in  a  responsible  position.  Where  knowl- 
edge of  unfitness  is  brought  to  the  master,  a  subsequent  failure  of  a 
fellow  servant  to  notify  the  company  of  such  unfitness  would  not  re- 
lieve from  responsibility  for  the  negligent  acts  of  such  engineer 720 

£rror  to  Court  of  Civil  Appeals  for  Fourth  District,  in  an  appeal  from 
Webb  County. 

Nicholson^  Dodd  &  Mullaly^  for  appellant,  cited:  Earns  v.  Railway,  63 
Texas,  660;  Rose  v.  Railway,  17  S.  W.  Rep.,  789;  Patt.  on  Ry.  Ace, 
sec.  293;  Railway  v.  McDaniels,  107  U.  S.,  454;  Washington  v.  Railway, 
10  Am.  and  Eng.  Ry.  Cases,  764;  Ins.  Co.  v.  Tweed,  7  Wall.,  62;  Pease 
v.  Railway,  17  Am.  and  Eng.  Ry.  Cases,  629. 

Fisher  &  Townee,  for  appellee.  —  On, motion  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction:  Under  the  law  directing  the  transfer  of  this  case 
to  a  Court  of  Civil  Appeals — a  court  other  than  the  one  to  which  the  ap- 
peal was  prosecuted — the  costs  incurred  in  the  Supreme  Court  and  after- 
wards in  the  Court  of  Civil  Appeals  were  adjudged  against  and  are 
collectible  from  the  sureties  on  the  appeal  bond  conditioned  to  perform 
the  judgment,  etc.,  of  the  Supreme  Court.  The  law  thus  authorizing  the 
transfer  to  be  made,  and  additional  burdens  to  be  imposed,  changed,  with- 
out their  consent,  the  contract  of  the  sureties,  and  thereafter  they  stood 
discharged,  leaving  the  appeal  without  a  bond  to  support  it,  the  appellee 
without  security,  and  the  court  without  jurisdiction.  Schuster  v.  Weis, 
21  S.  W.  Rep.,  438;  Noflfsing  v.  Harnett,  84  Mo.,  540;  Craner  v.  Rear- 
don,  39  Mo.  App.,  307;  Myers  v.  Parker,  6  Ohio  St.,  601;  McKay  v. 
Dodge,  6  Ala.,  389;  Brandt  on  Surety,  and  Guar.,  sec.  393;  MUler  v. 
Stewart,  9  Wheat.,  681. 

Neither  by  constitutional  amendment  nor  by  legislative  enactment  can 
the  contract  of  the  sureties  be  changed  and  additional  burdens  imposed 
without  their  consent;  and  the  legislation  of  April  13,  1892,  providing 
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for  the  transfer  of  pending  cases  from  the  Supreme  Court  to  the  Courts  of 
Civil  Appeals,  and  seeking  to  make  bonds  given  to  perfect  and  support 
appeals  to  the  Supreme  Court  respond  in  satisfaction  of  judgment  there- 
after entered  in  such  cases  by  the  Courts  of  Civil  Appeals,  or  in  the  Su- 
preme Court  if  subsequently  carried  there  under  the  new  system,  as  to 
sureties  on  appeal  or  error  bonds,  is  in  conflict  with  the  provision  of  the 
Constitution  of  the  United  States  and  of  this  State  prohibiting  the  passage 
of  laws  impairing  the  obligation  of  a  contract.  Const.  U.  S.,  sec.  10,  art. 
2;  Const.  Texas,  sees.  16, 19,  art.  2;  8  Am.  and  Eng.  Encycl.  of  Law,  sec. 
12,  p.  741;  Id.,  cl.  c,  sec.  12,  p.  751;  Green  v.  Biddle,  8  Wheat.,  84; 
Robinson  v.  Magee,  9  Cal.,  81;  2  Black  on  Const.  Pro.,  sec.  102;  2 
Story  on  Const.,  sec.  1585. 

While  the  appellant  had  no  vested  right  to  and  in  an  appeal  to  the 
"Supreme  Court  or  other  court,  and  the  Legislature  could  deny- or  destroy 
the  right  of  appeal  or  authorize  it  to  be  exercised  by  a  tribunal  other  than 
the  one  before  which  it  was  pending  when  the  law  was  changed,  still  the 
law  making  power  could  not  change  the  contract  of  the  sureties  to  the 
appeal  bond  and  impair  its  obligation  by  imposing  new  burdens  and  re- 
quiring the  sureties  to  perform  the  judgment  of  a  tribunal  other  than  the 
one  they  agreed  to  be  bound  by.  Sureties  have  the  right  to  stand  upon 
the  very  contract  they  have  made,  and  any  change  made  therein  without 
their  consent,  and  certainly  if  to  their  prejudice,  will  discharge  them  and 
destroy  the  bond  as  a  bond.  Milier  v.  Stewart,  9  Wheat.,  681;  Schuster 
^.  Weis,  21  S.  W.  Rep.,  488;  84  Mo.,  540;  Railway  v.  Grant,  98  U.  S., 
898;  1  N.  Y.,  586;  7  Wall.,  506;  De  Cordova  v.  Galveston,  4  Texas,  470; 
8  Am.  and  Eng.  Encycl.  of  Law,  note  bottom  page  759;  Id.,  top  page  759, 
clause  a. 

W.  Showalter  and  Herbert  WblcoU,  for  appellee. — Brief  on  merits. 

STAYTON,  Chief  Justice. — ^This  cause  was  appealed  to  the  Supreme 
Court  prior  to  the  organization  of  Courts  of  Civil  Appeals;  and  as  was 
proper  at  the  time,  the  appeal  bond  was  conditioned  as  the  law  then  re- 
quired. 

On  organization  of  Courts  of  Civil  Appeals,  the  cause,  in  accordance 
with  the  requirements  of  the  law,  was  transferred  for  decision  to  the  Court 
of  Civil  Appeals  having  jurisdiction  of  cases  tried  in  the  county  in  which 
it  was. 

The  judgment  of  the  District  Court  was  affirmed  by  the  proper  Court 
of  Civil  Appeals,  and  on  application  this  court  granted  a  writ  of  error, 
under  which  the  cause  is  now  here. 

Defendant  in  error  moves  to  dismiss  the  writ  of  error,  on  the  ground 
that  the  Court  of  Civil  Appeals  had  not  jurisdiction  over  the  cause,  be- 
-cause  no  bond  had  been  executed  conditioned  as  bonds  are  now  required 
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to  he  to  perfect  appeals  to  a  Court  of  Civil  Appeals;  from  which  it  is  ar- 
gued that  this  court  has  not  jurisdiction,  because  a  Court  of  Civil  Ap^ 
peals  had  not  jurisdiction  to  render  a  judgment  from  which  writ  of  error 
would  lie. 

It  is  contended  that  this  court  ceased  to  have  jurisdiction  when  Courts 
of  Civil  Appeals  were  organized,  and  that  no  Court  of  Civil  Appeals 
could  acquire  jurisdiction  without  a  new  bcmd  executed  in  compliance 
with  the  law  applicable  to  bonds  given  in  cases  originally  appealed  to  such 
court:  and  it  is  further  urged,  that  the  bond,  executed  in  accordance 
with  the  law  in  force  at  the  time,  became  inoperative  for  any  purpose 
when  courts  of  Civil  Appeals  were  organized. 

It  is  further  contended,  that ''  the  law  making  power  could  not  change 
the  contract  of  the  sureties  to  the  appeal  bond,  and  impair  its  obligation, 
by  imposing  new  burdens  and  requiring  the  sureties  to  perform  the  judg- 
ment of  a  tribunal  other  than  the  one  they  agreed  to  be  bound  by;  (that) 
sureties  have  the  right  to  stand  upon  the  very  conti*act  they  have  made^ 
and  any  change  therein  made  without  their  consent,  and  certainly  if  to- 
their  prejudice,  will  discharge  them  and  destroy  the  bond  as  a  bond." 

Those  propositions  are  asserted  in  the  motion  in  many  forms. 

The  appeal  bond  in  question  was  executed  af  tei-  the  amendments  to  the 
Constitution  now  in  force  were  declaimed  adopted,  but  before  tiie  organi- 
zation of  Courts  of  Civil  Appeals  which  were  required  by  that  amend- 
ment to  be  organized. 

At  the  time  the  appeal  bond  in  question  was  executed,  the  statute  re- 
quired such  bonds  to  be  conditioned  that  principal  and  sureties,  *'  in  case 
the  judgment  of  tJie  appellate  covrt  shall  be  against  him,  that  he  shall  per- 
form its  sentence,  judgment,  or  decree,  and  pay  all  such  damages  as  said 
court  may  award  against  him."     Rev.  Stats.,  ai-t.  1404. 

The  bond  was  conditioned,  '*  in  case  the  judgment  of  the  Supreme  Court 
shall  be  against  it,  *  ♦  *  it  shall  perform  its  judgment,  sentence,  or 
decree,  and  pay  ^uch  damages  as  said  court  may  award  against  it,"  etc 

This  bond  was  sufficient  at  the  time  it  was  given;  and  had  the  cause 
been  reached  and  disposed  of  by  this  court  before  Courts  of  Civil  Appeals^ 
were  organized,  would  have  authorized  judgment  against  principal  and 
sureties  in  accordance  with  its  terms. 

The  amendments  to  the  Constitution,  among  other  things,  provided, 
that  "  Until  the  organization  of  the  Courts  of  Civil  Appeals  and  Crimi- 
nal Appeals  as  herein  provided  for,  the  jurisdiction,  power,  and  organi- 
zation and  location  of  the  Supreme  Court,  the  Court  of  Appeals,  and  the 
Commission  of  Appeals  shall  continue  as  they  were  before  the  adoption  of 
this  amendment."     Const.,  art.  5,  sec.  6, 

After  the  organization  of  the  Courts  of  Civil  Appeals,  the  jurisdiction 
theretofore  exercised  by  the  Supreme  Court  was  taken  from  it  and  con- 
ferred, in  substance,  on  those  courts. 
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While  the  atnendments  to  the  Constitution  did  not,  in  terms,  direct  the 
causes  pending  in  the  Supreme  Court  to  be  transferred  to  Courts  of  Civil 
Appeals  when  organized,  such  was  its  efifect;  for  the  Supreme  Court  from 
that  time  was  deprived  of  jurisdiction  to  decide  them,  and  these  courts 
alone  were  clothed  with  that  power. 

So  standing  the  jurisdiction  of  the  courts,  the  Legislature  directed  that 
''AH  causes  that  may  be  pending  in  the  Supreme  Court  of  Texas  when 
the  Civil  Courts  of  Appeals  shall  have  been  organized,  shall  be  transferred 
by  said  Supreme  Court  to  the  Court  of  Civil  Appeals  to  which  it  would 
be  returnable  under  the  law  organizing  such  courts,  and  shall  be  decided 
under  the  same  rule  as  obtained  when  any  such  appeal  was  perfected. 
»  «  ♦  'pi^^i^  g^ii  i)Qnds  and  obligations  theretofore  given  in  said  cause 
to  abide  the  judgment,  sentence,  or  decree  of  said  court,  or  to  pay  the 
costs  of  said  court,  shall  be  deemed  and  held  to  apply  to  said  Civil  Court 
of  Appeals  as  if  hereafter  given  under  the  provisions  of  this  act."  Act 
April  13,  1892,  sec.  4. 

In  providing  for  writs  of  error  from  this  court  to  a  Court  of  Civil  Ap^ 
peals,  the  statute  declares,  that  "  a  certified  copy  of  *  *  *  the  bond 
given  in  the  lower  court,  if  any,"  shall  accompany  the  petition;  and  that 
''  if  plaintiff  in  error  has  given  no  bond,  then  the  Supreme  Court  in  gi*ant- 
ing  the  writ  shall  specify  what  bond  shall  be  given,  and  the  plaintiff  in 
error  shall  file  said  bond  in  the  trial  court,  to  be  approved  by  the  clerk 
of  said  court,  and  a  certified  copy  thereof  shall  be  at  once  transmitted  ta 
the  Supreme  Court." 

This  is  the  only  instance  in  which  this  court  is  required  to  have  writ 
of  error  bond  made. 

If  a  party  who  prosecutes  an  appeal  or  writ  of  error  to  a  Court  of  Civil 
Appeals  executes  bond  for  that  purpose,  on  that  bond  he  can  prosecute 
writ  of  error  to  this  court  (Revised  Statutes,  article  1011b);  and  this 
court  can  render  such  a  judgment  in  that  case  as  the  Court  of  Civil  Ap- 
peals should  have  rendered,  which  may  go  against  sureties  as  well  as 
principal  on  appeal  or  writ  of  error  bond. 

In  view  of  this  legislation,  there  can  be  no  doubt  of  intention  to  give 
to  Courts  of  Civil  Appeals  jurisdiction  over  causes  pending  in  Supreme 
Court  when  these  courts  were  organized,  and  to  authorize  them  to  render 
judgments  on  appeal  and  writ  of  error  bonds  filed  in  these  cases  to  take 
them  to  the  Supreme  Court,  as  fully  as  though  such  bonds  were  given  to 
perfect  appeals  on  writs  of  error  to  those  courts. 

It  would  be  within  the  power  of  the  Legislature  to  permit  appeals  and 
writs  of  error  to  be  prosecuted  in  Courts  of  Civil  Appeals,  and  writs  of 
error  to  be  prosecuted  from  those  courts  to  the  Supreme  Court,  without 
any  bonds  whatever;  and  under  existing  legislation  it  is  clear  that  the 
Court  of  Civil  Appeals  had  jurisdiction  over  this  cause,  and  that  this 
court  has;  for  if  the  bond  could  not  be  enforced  against  principal  and 
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sureties,  the  right  to  have  adjudication  by  both  courts,  without  other 
bond,  is  given  by  law. 

To  hold  otherwise  would  be,  in  effect,  to  hold  that  litigants  have  power 
to  deprive  the  State  of  power  to  regulate  its  judicial  system  and  to  fix 
the  jurisdiction  of  its  courts. 

Those  decisions  which  deny  the  liability  of  sureties  on  appeal  bonds, 
when  under  a  change  4n  the  law  jurisdiction  is  given  to  a  court  other  than 
that  named  in  the  bond  or  having  jurisdiction  when  bond  was  executed, 
all  concede  the  jurisdiction  of  the  new  or  substituted  court.  In  Re 
Garesche,  85  Mo.,  469j  Ci-anor  v.  Reardon,  39  Mo.  App.,  306;  Schuster 
V.  Weiss,  21  S.  W.  Rep.,  438. 

Some  of  those  cases,  however,  held  that  in  such  cases  sureties  on  appeal 
l>onds  are  not  liable. 

These  decisions  are  based  on  the  general  rule,  that  the  contract  of  a 
surety  is  not  to  be  extended  by  implication  beyond  its  terms,  but  to  con- 
strue such  obligations  in  connection  with  laws  in  force  when  they  are 
entered  into,  and  in  view  of  the  fact  that  every  person  must  know  that 
the  power  of  the  people  to  change  the  jurisdiction  of  the  courts  of  the 
State  may  be  exercised  at  any  time,  and  can  not  be  controlled  by  con- 
tracts made  or  obligations  assumed  by  individuals,  does  not  violate  that 
rule. 

All  instruments  creating  obligations  not  based  on  agreement  of  parties, 
but  upon  statutes,  such  as  appeal  bonds,  are  made  in  view  of  and  in  sub- 
ordination to  the  fact,  known  to  all,  that  the  people  may  change  the  juris- 
diction of  existing  courts,  create  others,  and  confer  upon  them  such 
jurisdiction  over  cases  arising  before  such  legislation  or  then  pending,  as 
may  seem  for  the  best  interests  of  all;  and  it  ought  not  to  be  held  that 
principal  or  surety  to  an  appeal  bond  contemplated,  in  event  of  such 
change  pending  appeal,  that  their  obligation  should  become  inoperative; 
for  the  substance  and  spirit  of  such  an  undertaking  is  that  the  obligors 
will  discharge  the  obligation  fixed  by  their  bond,  whenever  the  duty  to 
discharge  it  by  satisfying  the  obligation  is  declared  by  a  court  having 
jurisdiction  over  the  cause  on  appeal,  whether  jurisdiction  to  determine 
the  cause  existed  when  the  bond  was  given  or  was  afterwards  conferred. 

What  court  should  decide  the  cause  on  appeal  was  not  a  matter  which 
parties  could  control  by  contract,  for  neither  the  one  nor  the  other  could 
thus  secure  right  which  would  prevent  change  in  jurisdiction  of  courts, 
or  creation  of  new  courts  with  jurisdiction  before  conferred  on  others. 

Some  of  the  cases  before  referred  to  seem  to  hold  that  such  obligations 
as  sureties  on  appeal  bonds  assume  are  contracts  within  the  constitutional 
safeguards  which  deny  to  State  Legislatures  power  to  pass  laws  whereby 
the  obligation  of  contract  will  be  impaired;  but  it  seems  to  us  such  is  not 
the  character  of  such  obligations,  for  they  are  not  based  on  consent  of 
adverse  litigants,  but  are  assumed  by  the  makers  of  such  bonds,  which 
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are  permitted,  and  thereby  right  to  appeal  secured  under  the  provisions 
of  positive  law. 

The  assent  of  persons  for  whose  protection  such  bonds  are  executed  is 
not  essential  to  obligation,  and  their  dissent  can  have  no  effect  on  the 
right  of  adverse  parties  and  their  sureties  to  assume  obligation  by  com- 
pliance with  the  statute. 

Obligations  which  the  Constitution  of  the  United  States  and  of  this 
State  protect  from  impairment  are  such  as  exist  by  reason  of  contract, 
which  reason  exists  without  consent  or  agreement  of  parties,  either  ex- 
press or  implied;  and  it  can  not  be  implied  when  the  party  in  whose  favor 
the  obligation  arises  has  no  power  to  prevent  it.  Fletcher  v.  Peck,  6 
Cranch,  136;  Green  v.  Biddle,  8  Wheat.,  92;  Garrison  v.  City  of  New 
York,  21  Wall.,  203;  Lobrano  v.  Nelligan, 9  Wall.,  296;  Railway  v.  Nesbit, 
10  How.,  395. 

It  would  not  be  contended  that  parties,  by  the  execution  of  appeal 
■bonds  and  other  acts  necessary  to  perfect  an  appeal,  could  acquire  right 
to  have  their  causes  determined  by  courts  then  having  jurisdiction  over 
such  appeals;  for  if  such  a  right  could  be  thus  acquired,  parties  would 
have  power  to  prevent  the  exercise  by  the  people  of  a  po^er  recognized 
and  secured  by  the  Constitution. 

None  of  the  decisions  assert  such  a  proposition,  but  all  concede  that  it 
can  not  be  maintained  when  they  admit  that  legislation  is  valid,  as  to 
parties  to  an  action,  which  takes  from  a  court  jurisdiction  to  decide  a 
case  pending  before  it  on  appeal,  and  confers  jurisdiction  over  it  upon 
anotlier  court  to  which  the  case  is  required  to  be  transferred 

That  the  laws  in  question  are,  in  a  restricted  sense,  retroactive  is  true; 
but  as  they  affect  only  the  remedy  and  deprive  neither  party  of  substan- 
tial right,  the}'  are  not  violative  of  the  Constitution,  unless  they  impose 
obligations  not  contemplated  when  the  appeal  bond  was  executed  It  is 
dear  that  it  was  intended  by  the  pai*ts  of  the  amendments  to  the  Consti- 
tution and  statutes  before  referred  to,  to  confer  upon  Courts  of  Civil 
Appeals  jurisdiction  to  hear  and  determine  causes  pending  in  the  Su- 
preme  Court  and  undecided  when  those  courts  were  organized,  and  to 
make  parties  to  appeal  bonds  filed  in  such  causes  liable  under  judgments 
rendered  by  those  courts,  or  by  this  court  on  writ  of  error,  just  as  they 
would  have  been  had  the  causes  been  decided  by  the  Supreme  Court  be- 
fore the  organization  of  Courts  of  Civil  Appeals;  and  the  only  question 
is  whether  under  the  law  applicable  to  sureties  they  can  be  held  so  liable. 

As  before  said,  the  undertaking  of  the  parties  to  the  appeal  bond  must 
be  read  in  light  of  laws  existing  when  the  bond  was  executed,  and  in 
view  of  the  further  fact  that  parties  must  be  held  to  have  contracted 
with  knowledge  of  the  right  of  the  people  to  so  change  the  jurisdiction 
of  the  courts  of  the  State  as  to  require  the  appeal  to  be  decided  in  court 
or  courts  other  than  that  having  jurisdiction  when  the  bond  was  executed. 
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The  Uw  in  force  when  bond  was  executed  required  it  to  be  conditioned 
**  that  such  appellant  or  plaintiff  in  error  shall  prosecute  his  appeal  or  writ 
of  error  with  effect,  and  in  case  the  jvdgmerU  of  the  appellate  court  shall 
be  against  him,  that  he  shall  perforin  its  judgment,  sentence,  or  decree, 
and  pay  all  such  damages  as  said  court  may  award  against  him,"  Under 
this  statute  bopds  which  used  the  words  '^  Supreme  Court"  instead  of  the 
words  ^'  appellate  court,"  and  rice  versa,  were  held  sufficient;  and  if  the 
words  used  in  the  statute  had  been  inserted  in  the  bond  in  question  there  can 
be  no  doubt  that  they  would  be  held  to  embrace  any  court  which  might 
entertain  jurisdiction  of  the  cause  on  appeal,  whether  existing  at  the 
time  bond  was  executed  or  subsequently  created. 

That  the  words  *' Supreme  Court"  used  in  the  bond  were  intended  to 
be  used  as  the  equivalents  of  the  words  ^^ appellate  court"  used  in  the 
statute,  can  not  be  doubted. 

The  bond  in  question,  however,  was  executed  after  all  the  parties  to 
it  knew  that  the  Constitution  had  been  so  amended  as  to  make  it  neoea* 
sary  that  the  cause  should  be  decided  by  a  Court  of  Civil  Appeals  if  it 
was  not  decided  by  the  Supreme  Court  before  those  courts  were  organ* 
ized;  and  that  they  executed  the  bond  in  view  of  that  fact,  and  in  order 
to  secure  right  to  decision  of  the  cause  on  appeal  by  any  appellate  court 
which  might  be  given  jurlsdiQtion  to  decide,  it  ought  not  to  be  questioned. 

We  do  not,  however,  wish  to  place  the  decision  of  the  general  qaeetioB 
presented  on  the  language  of  the  statute  in  force  when  the  bond  was 
executed,  nor  upon  the  fact  that  the  Constitution  had  been  amended  be* 
fore  that  time,  but  upon  the  broader  ground  that  principal  and  sureties^ 
when  assuming  such  obligations,  do  so  with  intent  they  shall  be  given 
effect,  and  must  be  understood  to  agree  to  comply  with  their  undertak- 
ings when  their  obligation  to  do  so  is  declared  by  a  court  having  juris- 
diction over  the  case  appealed,  whether  that  be  the  court  named  in  the 
bond  and  having  jurisdiction  when  it  was  executed,  or  a  court  subse- 
quently clothed  with  such  jurisdiction. 

The  Legislature  has  declared  such  to  be  their  obligation,  and  there  ia 
no  objection  on  constitutional  grounds  to  such  legislation;  nor  can  it  be 
said  that  any  burden  is  thus  placed  upon  sureties  which  was  not  fkiriy  in 
contemplation  when  they  voluntarily  assumed  the  obligation. 

The  motion  to  dismiss  writ  of  error  will  be  overruled. 

On  the  day  of  his  injury  defendant  in  error  was  oonduotor  on  a  train 
belonging  to  plaintiff  in  error,  en  route  to  the  City  of  Mexico.  The 
train  consisted  of  nineteen  cai*s,  and  was  composed  of  both  freight  and 
passenger  cai-s,  the  latter  having  from  eighty  to  one  hundred  passengers 
aboard. 

The  train  being  heavy,  on  reaching  a  steep  mountain  grade  which  ex- 
tended about  ten  miles,  it  became  necessary  to  place  an  extra  engine  at 
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the  bead  of  the  train  and  another  at  the  tea,t^  in  order  to  propyl  the  train 
to  the  top  of  the  mountain. 

One  Hobart  was  engineer  in  charge  of  the  rear  engine,  which  seems  to 
have  been  a  heavy  and  powerful  engine,  and  with  him  was  a  Mexican 
fireman. 

When  the  train  had  ascended  the  mountain  about  eight  miles,  one  of 
the  engines  in  front  became  disabled,  and  after  causing  the  brakes  to  be 
set,  the  conductor  went  forward,  cut  off  the  front  engines,  and  sent  them 
to  a  station  at  the  top  of  the  grade  for  assistance. 

Soon  after  the  train  was  stopped  the  engineer  in  charge  of  the  rear  lo- 
<somotive  left  it  and  came  to  the  front  of  the  train,  leaving  no  person 
with  his  engine  but  the  flretnan,  who  knew  nothing  of  its  working  or 
mechanism. 

When  that  engineer  reached  the  front  Of  the  train  the  conductor  up- 
braided him  for  leaving  his  engine  while  on  that  grade,  and  directed  him 
to  return  to  4t;  but  about  that  time  the  train  began  moving  down  the 
mountain,  and  it  was  observed  that  his  engine  was  working  and  pulling 
the  train  after  it. 

The  conductor  at  once  commenced  doubling  the  brakes,  passing  over 
the  cars  from  one  to  another  towards  the  rear,  and  while  engaged  in  this 
was  thrown  from  the  train  and  injured,  under  such  circumstances  as  to 
make  the  railway  company  liable  to  him  if  the  engineer,  Hobart,  was  an 
unsuitable  man  for  the  position  in  which  he  was  placed,  provided  his  ab- 
sence from  his  engine  was  the  proximate  cause  of  the  movement  of  the 
train  down  the  grade. 

There  was  evidence  tending  to  show  that  Hobart  was  a  reckless  engi- 
neer, and  unsuited  to  the  place,  and  that  of  this  the  officers  of  the  railway 
company  were  informed  when  he  was  last  employed,  over  the  protest  of 
a  train  master,  who  gave  information  not  only  of  his  genei-al  reputation 
for  carelessness,  but  of  a  wreck  caused  by  him  when  formerly  in  employ- 
ment of  the  company. 

It  was  shown  that  great  caution  on  the  part  of  those  managing  the  train 
while  it  was  on  the  steep  grade  was  necessary,  and  that  the  orders  to  en- 
gineers prohibited  their  leaving  their  engines,  except  at  stations  to  receive 
orders. 

It  further  appears,  that  some  act  of  the  fireman,  during  the  absence  of 
the  engineer,  put  the  engine  in  backward  motion,  after  which  a  brakeman 
who  was  in  the  caboose  climbed  into  the  engine  room  and  by  reversing  the 
engine  and  giving  steam  stopped  the  train;  but  this  was  not  done  until 
plaintiff  was  injured  and  two  passengers  killed. 

The  action  was  based  on  several  acts  of  negligence  charged  against  the 
company,  but  the  charge  of  the  court  withdrew  from  the  Jury  all  of  these 
except  the  negligence  of  the  company  in  placing  Hobart  in  charge  of  the 
engine  and  his  negligence  in  leaving  his  engine  under  the  circumstances. 
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The  court  clearly  informed  the  jury  what  the  issues  in  the  case  were, 
and  as  to  the  facts  that  would  fix  liability  on  the  company  or  prevent 
a  recovery  by  plaintiff. 

With  others,  the  court  gave  the  following  instructions: 

^^  If  the  plaintiff  has  shown  that  the  defendant  failed  to  use  ordinary 
care  and  diligence  in  employing  the  engineer  who  operated  said  pusher 
locomotive  as  is  required  under  the  charge  above  given,  that  he  was  a 
careless  and  reckless  man,  and  that  the  injury  complained  of  was  oc- 
casioned as  the  direct  or  proximate  result  thereof,  and  that  the  same  hap- 
pened without  the  fault  or  contributory  negligence  of  the  plaintiff  as 
herein  after  charged,  this  in  law  would  be  such  negligence  on  the  part  of 
defendant  as  would  render  the  company  liable,  and  you  should  so  find 
for  the  plaintiff.  An  injury  is  the  proximate  result  of  an  act,  when  with- 
out the  act  the  injury  would  not  have  been  inflicted." 

"  It  is  for  you  to  determine,  from  all  the  evidence  before  you,  what  was 
the  proximate  cause  of  the  injury  complained  of;  but  unless  you  find 
that  the  defendant  was  negligent  in  employing  the  engineer  Hobart,  and 
that  he  was  careless  and  reckless,  and  thereby  caused  or  contributed  to 
the  injury  complained  of,  without  any  fault  on  the  part  of  plaintiff,  then 
you  will  find  for  defendant." 

It  is  urged  that  these  charges  authorized  the  jury  to  find  for  plaintiff 
if  Hobart  was  a  reckless,  careless,  and  unsafe  engineer,  and  employed  by 
the  company  without  the  exercise  of  care  to  ascertain  his  fitness  for  the 
place,  although  the  injury  may  not  have  resulted  from  his  negligence. 
Neither  of  the  charges  seem  fairly  susceptible  of  the  construction  placed 
on  them  by  counsel. 

The  first  informed  the  jury  that  they  should  find  for  the  plaintiff  if 
without  negligence  on  his  part  he  received  injuries  which  were  the  direct 
result  of  the  engineer's  carelessness,  if  the  company  failed  to  use  ordi- 
nary care  in  employing  him,  if  in  fact  he  was  unfit  for  the  position . 

Other  parts  of  the  charge  informed  the  jury  as  to  the  risks  assumed  by 
employes,  and  as  to  the  facts  necessary  to  entitle  an  employe  to  recover 
for  an  injury  resulting  from  the  negligence  of  a  coemploye. 

The  jury  could  not  have  understood  that  they  were  instructed  to  find 
for  plaintiff  if  the  company  had  failed  to  use  due  care  in  employing  the 
engineer,  even  if  he  was  careless  and  reckless,  unless  they  believed  from 
the  evidence  that  plain tiflTs  injury  was  the  direct  result  of  his  careless  or 
reckless  act. 

The  last  charge  above  given  places  the  matter  beyond  controversy;  and 
the  entire  charge  was  such  that  the  jury  could  not  have  placed  that  con- 
struction on  it  for  which  counsel  contend. 

It  is  true  that  the  court  gave  a  charge,  asked  by  defendant,  which  if 
considered  alone  ought  not  to  have  been  given;  and  from  that  counsel 
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COD  tend  that  the  jury  must  have  placed  that  construction  on  charges 
complained  of  for  which  they  now  contend. 

The  charge  given  at  request  of  defendant  could  not  legitimately  have- 
been  given  such  effect,  and  considered  alone  ought  not  to  have  beea 
given,  in  view  of  the  facts  of  the  case. 

It  is  contended  that  the  negligence  of  the  engineer  in  leaving  his  en- 
gine, under  the  circumstances,  in  charge  of  a  fireman  who  knew  nothing 
of  its  working  or  mechanism,  contrary  to  the  rules  of  the  company,  as 
matter  of  law  was  not  the  proximate  cause  of  the  injury,  because  the  en- 
gine was  put  in  motion  by  the  fireman. 

It  frequently  becomes  difiScult  to  determine  the  proximate  cause  of  an 
injury;  but  it  is  ordinarily  a  question  of  fact  to  be  determined  by  the 
court  or  jury  trying  a  cause,  whose  finding  will  not  be  reversed  on 
grounds  purely  theoretical. 

The  situation  of  the  train  when  it  was,  stopped  on  the  mountain  side- 
was  perilous,  and  the  evidence  clearly  shows  that  the  movement  of  the 
train  might  have  been  prevented  or  stopped  after  it  began,  if  the  en- 
gineer had  been  at  his  post,  and  thus  the  injury  avoided;  and  we  are  of 
opinion  that  the  negligence  of  the  engineer,  having  supervision  over  the 
fireman  as  well  as  the  locomotive  thus  situated,  may  be  deemed  the  effi- 
cient cause  of  the  injury,  although  the  engine  may  have  been  put  in  mo- 
tion by  the  fireman,  either  inadvertently  or  intentionally. 

The  rules  of  the  company  required  the  engineer  to  remain  with  his  en- 
gine, evidently  for  the  purpose  of  protecting  it  from  the  interference  of 
the  fireman  or  any  other  pei*son,  as  well  as  to  operate  it  as  might  become 
necessary  for  movement  or  safety  of  the  train. 

That  the  rules  of  the  company  required  him  to  remain  with  his  engine 
evidences  the  opinion  of  the  officers  of  the  company  that  the  exercise  of 
due  care  required  his  presence  Uiere  for  the  safety  of  its  property,  of  em- 
ployes, and  of  passengers. 

**  The  act  of  a  third  pei'son  intervening  and  contributing  a  condition 
necessary  to  the  injurious  effect  of  the  original  negligence  will  not  excuse 
the  first  wrongdoer,  if  such  act  ought  to  have  been  foreseen.  The  origi- 
nal negligence  still  remains  a  culpable  and  direct  cause  of  the  injury.  The 
test  is  to  be  found  in  the  probable  injurious  consequences  which  were  to 
be  anticipated,  not  on  the  number  of  subsequent  events  and  agencies 
which  might  arise.  Whether  in  any  given  case  the  act  charged  was  negli- 
gent, and  whether  the  injury  suffered  was,  within  the  relation  of  cause 
and  effect,  legally  attributable  to  it,  are  questions  for  the  jury."  Lane 
V.  Atlantic  Works,  111  Mass.,  139;  Gonzales  v.  City  of  Galveston,  84 
Texas,  3;  Jones  v.  George,  61  Texas,  346;  Railway  v.  McKinsey,  78 
Texas,  298;  Weick  v.  Lander,  75  III.,  93. 

The  fireman  may  have  been  a  competent  person  to  discharge  the  duties 
for  which  he  was  employed;  and  if  while  in  the  discharge  of  those  duties 
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a  fellow  derrant  had  been  injured  by  his  negligence,  the  railway  company 
would  not  have  been  liable;  btit  he  was  not  employed  to  operate  or  have 
charge  of  the  engine,  of  the  working  and  mechanism  of  which  he  was 
ignorant. 

The  engineer  was  employed  for  the  latter  purposes,  and  to  emphasize 
his  duty  to  care  for  his  engine  at  all  times,  the  rules  of  the  company  re- 
quired him  to  remain  with  it  when  on  the  road  and  under  steam,  except 
at  stations  when  necessary  to  leave  to  get  orders. 

Why  did  the  rules  of  the  company  require  this  ?  The  answer  must  be, 
in  order  to  operate  it  when  necessary,  to  care  for  it,  and  to  prerent  all 
other  persons  from  interfering  with  it.  Whether  it  ought  to  hare  been 
foreseen  that  an  ignorant  fireman  might  intentionally  or  inadvertently 
put  it  in  motion,  when  under  steam  and  situated  as  was  It,  if  he  left  the 
post  assigned  to  him  by  his  employer,  was  a  question  for  the  }tiry. 

An  engine  when  under  steam  is  too  nearly  a  thing  of  life  to  be  left  in 
the  hands  of  a  person  ignorant  of  its  workings  and  mechanism,  and  if  in- 
Jury  results  from  such  negligence,  even  though  there  may  have  been  one 
intervening  act  directly  contributing  to  the  injury,  no  court  would  be 
Justified  in  holding,  ttiat  In  the  ordinary  course  of  events  sudi  interven- 
tion ought  not  to  have  been  anticipated,  or  at  least  thought  not  unlikely 
to  occur. 

To  have  given  the  charges  bearing  on  questions  considered  asked  by 
the  defendant,  would  have  been  to  take  the  case  from  the  Jury,  which 
ought  not  to  have  been  done  under  the  evidence. 

It  was  the  duty  of  the  company  to  exercise  diligence  to  ascertain  the 
fitness  of  Hobai't  for  the  important  and  responsible  position  in  which  he 
was  placed,  and  the  failure  of  a  fellow  servant  of  the  plaintiff  to  notify 
its  officers  of  neglect  on  his  part  and  of  his  unfitness  for  duty,  after  he 
was  employed  the  second  time  over  the  protest  of  some  of  its  oflScers, 
based  on  his  former  misconduct  that  led  to  his  discharge,  could  not  affect 
the  right  of  plaintiff  to  recover,  and  the  court  did  not  err  in  refusing  to 
give  the  charge  asked  upon  that  subject. 

There  is  no  error  in  the  judgment  of  the  District  Court  or  of  the  Court 
of  Civil  Appeals,  and  they  will  be  aflSrmed. 

Afftrmed* 

Delivered  May  24,  18^4. 
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Abandoment.    See  Administrationj  1. 
Acknowledgment  of  Debt.    See  Limitation^  6-11, 

Acknowledgment  to  Deed. 

1.  Courts  will  always  coustrue  a  law,  contract,  or  official  document  so  as 

to  ji^ive  effect  to  it,  if  it  can  be  done  consistently  with  the  language 
used  and  the  rules  of  construction.  All  official  acts  are  presumed  to 
have  been  performed  within  the  limits  of  the  jurisdiction  of  such  offi- 
cers, if  limited.    Alexander  v.  Houghton^  702 704 

2.  A  notarial  certificate  of  acknowledgment  is  as  follows: 

'' State  of  Texas^  Runnels  Cotiniy.— Before  me,  Geo.  W.  Caldwell,  a 
notary  public  in  and  for  said  county,  on  this  day  personally  appeared 
♦  ♦  ♦  [regular  in  form].  *  ♦  ♦  Given  under  my  hand  and  seal 
of  office,  this  5th  day  of  June,  1882. 

[Signed]  **  Geo.  W.  Caldwell, 

*'  Notary  Public,  Bexar  County,  Texas." 
Held^  that  from  its  face  it  appeared  that  the  acknowledgment  was 
taken  before  an  officer  of  Bexar  County;  and  the  acknowledgment  was 
sufficient  to  entitle  the  deed  to  registration.  Id 70S 

Actual  Settler,    ^ee  Homestead  Donation. 

Administration. 
1.  J.  W.  Smith  died  in  1845,  leaving  widow  and  children;  in  1847  the 
widow  was  appointed  administratrix  of  the  estate.  At  his  death. 
Smith  and  Enoch  Jones  owned  in  common  the  Morales  survey  for 
league  and  labor,  in  Frio  County,  located  under  certificate  number  489. 
Prior  to  1S52  Jones  and  the  administratrix  lifted  the  certificate  and 
located  it  upon  lands  in  Comal  County.  In  1852  the  administratrix, 
under  orders  of  the  Probate  Court,  sold  to  divers  purchasers  the  Comal 
County  location,  and  Jones  was  purchaser  of  part,  the  extent  not  de- 
veloped, in  1S6I  Jones  obtained,  as  owner,  a  duplicate  of  the  certifi- 
cate 489  and  relocated  it  upon  the  land  covered  by  it  at  the  death  of 
Smith,  and  the  land  was  subsequently  patented  under  this  location. 
In  the  Probate  Court  in  1854,  in  an  application  for  partition,  the  Frio 
County  land  was  allotted  one-half  to  the  estate  of  Smith  and  one-half 
to  Jones.  In  1856,  in  a  suit  for  partition  in  the  District  Court  between 
heirs  of  Smith,  Jones  assenting,  the  decree  of  the  Probate  Court  was 
recognized.  This  action  was  brought  in  1887  by  heirs  of  Smith  against 
beirs  of  Jones  for  one-half  of  the  said  league  and  labor  in  Frio  County. 
Heirs  of  Jones  and  intervenors  asserted  title  by  reason  of  having  bought 
the  Comal  County  survey  upon  which  the  certificate  had  been  located, 

the  title  having  failed 47,48 

Vol.  LXXXVI.  Sup.— 46    [721] 
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Administration  ~  continxied. 

Held:  1 .  The  administratrix  took  the  survey  as  real  estate  as  tn]»- 
tee.  and  she  had  no  power  to  abandon  the  survey  for  purpose  of  relo- 
catinji^  the  certificate 49^ 

2.  The  certificate  adhering  to  the  Frio  County  survey,  could  not  be 
used  to  secure  land  in  Comal  County,  and  the  attempted  relocation  was 
void,  from  which  results  the  absence  of  any  claim  to  the  land  sold  in 
Comal  County  by  the  administratrix,  and  that  nothing  of  right  in  the 
certificate  passed  to  the  purchasers  at  the  administratrix  sale 49- 

3.  The  relocation  in  1861  of  the  land  under  the  duplicate  enured  to 
the  benefit  of  the  Smith  estate  to  the  extent  of  Smith's  interest  therein 

at  his  death 44 

4.  Jones  was  tenant  in  common  with  Smith,  and  his  acts  in  the  mat- 
ter are  considered  as  for  the  benefit  of  the  common  estate  in  the  land . .    45 

6.  The  forfeiture  of  the  original  survey  by  reason  of  failure  to  re- 
turn the  certificate,  with  survey,  to  the  General  Land  Office  on  or  be- 
fore August  31, 1853  (PaschaPs  Digest,  article  4562),  did  not  validate 
the  attempted  abandonment  of  the  Frio  County  survey  by  the  admin- 
istratrix, made  prior  to  1852,  nor  afi'ect  the  ownership  of  the  certificate .    51 

6.  Jones  and  the  other  purchasers  at  the  sale  of  the  Comal  County 
location  taking  no  interest  in  the  certificate  489,  can  hold  nothing  in 
the  relocation  by  reason  of  their  purchase  of  the  void  claim  to  the 
land  in  Comal  County ;  it  accrued  to  the  original  owners,  Jones  and 
the  Smith  estate.    Jones  v,  Lee^  26 51* 

2.  Probate  sale  made  and  approved  in  1870.  and  before  the  16th  of  April, 
in  Harris  County,  in  administration  penijling  in  the  County  Court, 
passed  title  to  the  purchaser,  notwithstanding  the  Constitution  of  1869 
deprived  County  Courts  of  probate  Jurisdiction.  Daniel  v.  HuCchesan^ 
51 67 

8.  Heirs  can  not  sue  without  alleging  and  proving  that  there  is  no  adminis- 
tration upon  the  estate,  and  that  there  is  no  necessity  for  one.  To  this 
rule  an  exception  is  recognized  where  suit  is  necessary  for  preserva- 
tion of  the  estate.    Bichardaon  v,  Vaughan,  93 94 

4.  Article  1829,  Revised  Statutes,  prescribes:    ''Where  letters  testament- 

ary or  of  administration  shall  have  once  been  granted,  any  person  in- 
terested in  the  administration  may  proceed  after  any  lapse  of  time  to 
compel  the  settlement  of  the  estate,  when  it  does  not  appear  from  the 
record  that  the  administration  thereof  has  been  closed.^'  In  absence 
of  an  order  closing  the  estate  no  presumption  arises  from  lapse  of  time. 
Blackwell  v,  Blackvoell^  207 210 

5.  An  executor  at  once  turned  over  a  tract  of  land  to  the  widow  of  the  tes- 

tator, to  whom  a  life-estate  therein  had  been  devised.  She  subsequently 
sold  the  land  to  the  executor,  who  took  and  retained  possession.  She 
died  before  the  close  of  the  administration.  The  heirs  sought  the  par- 
tition of  the  land  held  by  the  widow  for  her  life.  Held,  that  the  land 
was  subject  to  partition  as  assets,  and  that  any  conveyance  thereof  to 
the  executor  was  in  trust  for  the  heirs.    Id 211 

6.  At  its  March  Term,  1840,  the  Probate  Court  of  Harris  County,  by  order, 

at  instance  of  administrator  to  whom  the  estate  was  indebted,  ad  judged 
a  land  certificate  belonging  to  the  estate  to  the  administrator  at  its  ap- 
praised value.  The  certificate  was  subsequently  located  and  patent 
issued  to  the  heirs.    The  heirs  sued  for  the  land  in  1892.    Held^  that 
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the  order  of  the  Probate  Court  attemptlDg  to  vest  title  in  the  certifi- 
cate in  the  administrator  was  illegal  and  void.    Hahey  v.  Jones^  488. .  491 

7.  The  administrator  having  a  valid  claim  against  the  estate  at  the  time  of 

his  attempted  acquisition,  which  claim  was  a  charge  upon  the  certifi- 
cate, the  heirs  are  not  entitled  to  recover  the  land  without  first  paying 
the  purchase  money  (appraised  value)  and  interest  to  the  date  of  re- 
covery.   23 491 

8.  Article  1993  of  the  Revised  Statutes  empowers  the  Probate  Court  to  set 

aside  homestead  to  the  widow,  etc.,  of  the  deceased ;  but  article  2000 
limits  the  power  to  such  property  as  is  not  subject  to  the  liens  therein 
specified.  It  follows,  therefore,  that  in  setting  aside  94  acres  of  land 
subject  to  the  vendor's  lien  the  Probate  Court  acted  without  authority 
of  law.    FosseU  v.  McMahan,  652 654 

9.  We  are  of  opinion  that  although  such  an  order  should  not  be  held  abso- 

lutely void,  it  should  be  held  void  as  to  the  lien  holder,  and  that  he 
may  avoid  it  by  establishing  his  claim  and  procuring  an  order  to  sell 
the  property  for  its  satisfaction,  in  the  same  manner  as  if  no  such  pre- 
vious order  existed.    Such  sale  would  pass  the  title.  H 654 

Afflrmanoe  on  Oertiflcate.  See  Practice  in  Courts  of  Civil  Appeals  ^  4^  5. 

After-Acquired  Title.    See  Married  Women^Power  to  Contract,  2, 3. 

Agreement  as  to  Facts.    See  Practice  in  Courts  of  Civil  Appeals,  6. 

Agency.    See  Corporations,  Private.  12-16, 

See  a  power  of  attorney,  general  in  its  nature,  and  which  general  powers 
are  not  limited  by  other  clauses  therein.    Sullivan  v.  Miller,  677 679 

Ancillary  Jurisdiction. 

1.  Admission  of  necessity  for  the  resort  to  a  jurisdiction  now  frequently 

termed  ^*  ancillary ,^^  is  simply  a  concession  that  the  tribunal  which  is 
in  such  case  termed  that  of  primary  jurisdiction  is  destitute  of  power 
over  property  situated  in  another  State.    Bailway  v.  Oay,  571 602 

2.  One  court  can  not  acquire  power  over  property  not  within  its  territorial 

jurisdiction  through  the  action  of  another  court  having  jurisdiction 
where  the  property  is;  for  the  jurisdiction  of  every  court  must  depend 
on  the  law^  and  can  not  rest  on  the  friendly  action  of  another  court, 
which  is  sometimes  termed  ''  comity.^^    Id 603 

Appeal  Bond.    See  Practice  in  Courts  of  Civil  Appeals.  7. 

1,  In  view  of  this  legislation,  there  can  be  no  doubt  of  the  intention  to  give 

to  Courts  of  Civil  Appeals  jurisdiction  over  causes  pending  in  the  Su- 
preme Court  when  those  courts  were  organized,  and  to  authorize  them 
to  render  judgments  upon  appeal  and  writ  of  error  bonds  previously 
filed  in  these  cases.    Railway  v,  Mussette,  708 713 

2.  All  instruments  creating  obligations  not  based  on  agreement  of  parties, 

but  upon  statutes,  such  as  appeal  bonds,  are  made  in  view  of  and  in 
subordination  to  the  facts  known  to  all.  that  the  people  may  change 
the  jurisdiction  of  existing  courts,  create  others,  and  confer  upon 
them  such  jurisdiction  over  cases  arising  before  such  legislation  or 
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Appeal  "Bond  — continued. 

then  pending  aa  may  seem  for  the  best  interests  of  all ;  and  it  can  not 
be  held  that  the  appeal  and  error  bonds  should  become  inoperative 
upon  such  changes;  for  the  substance  and  spirit  of  such  an  undertaking 
is  that  the  obligors  will  discharge  the  obligation  fixed  by  their  bond 
whenever  the  duty  to  discharge  it  by  satisfying  the  obligation  is  de- 
clared by  a  court  having  Jurisdiction  over  the  cause  on  appeal,  whether 
jurisdiction  to  determine  the  cause  existed  when  the  bond  was  given 
or  was  afterwards  conferred.    Id 714 

3.  What  court  should  decide  the  cause  on  appeal  was  not  a  matter  which 

parties  could  control  by  contract,  for  neither  the  one  nor  the  other 
could  thus  secure  a  right  which  would  prevent  change  in  the  jurisdic- 
tion of  courts,  or  the  creation  of  new  courts  with  jurisdiction  heiore 
conferred  on  others.    IS 714 

4.  Appeal  bonds  are  not  based  on  consent  of  adverse  litigants,  but  obliga- 

tions are  assumed  by  the  makers  which  are  permitted,  and  thereby 
right  to  appeal  secured,  under  the  provision  of  the  laws.     Id 714 

5.  The  undertakings  of  the  parties  to  the  appeal  bond  must  be  read  in  the 

light  of  laws  existing  when  the  bond  was  executed,  and  in  view  of  the 
further  fact  that  parties  must  be  held  to  have  contracted  with  knowl- 
edge of  the  right  of  the  people  to  so  change  the  jurisdiction  of  the 
courts  of  the  State  as  to  require  the  appeal  to  be  decided  in  a  court  or 
courts  other  than  that  having  jurisdiction  when  the  bond  was  exe- 
cuted.    Id 715 

6.  That  the  words  *'  Supreme  Court''  in  the  l>ond  were  intended  to  be  used 

as  the  equivalents  of  the  words  ^^  appellate  court''  used  in  tlie  statute 
can  not  be  doubted.   Decisions  have  held  the  terms  equivalent.   M. . .  716 

7.  The  principal  and  sureties  in  the  appeal  bond  when  assuming  such  obli- 

gations, do  so  with  intent  that  they  sliall  be  given  effect,  and  must  be  un- 
derstood to  agree  to  comply  with  their  undertakings  whenever  their 
obligation  to  do  so  is  declared  by  a  court  having  jurisdiction  over  the 
case  appealed,  whether  the  Supreme  Court  or  the  Court  of  Civil  Ap- 
peals having  jurisdiction  of  the  case  when  decided .    M 716 

Appellate  Court.    See  Practiee  in  Courts  of  Civil  Appeals,  8, 

Arbitration.    See  Award  and  Arbitration, 

Archer  County. 

A  careful  examination  of  the  several  acts  of  the  Legislature  which  throw 
light  upon  the  question,  satisfies  us  that  it  is  impossible  to  determine 
from  that  source  whether  or  not  any  portion  of  the  territory  now  en- 
closed within  the  limits  of  Archer  County  were  ever  embraced  within 
the  boundary  originally  assigned  to  Cooke  County.  Statutes  on  the 
subject  discussed.    Ballaster  x>.  Mann  A  Stephens,  ^4& 644 

Approval  and  Veto  of  Bills. 

1.  See  discussion  of  section  14  of  article  4  of  Constitution  on  the  duties  and 

power  of  the  Governor  in  acting  upon  bills  presented  to  him  for  his 
action;  approval,  veto,  veto  in  part,  etc.    Pickle  v.  McCalU  312 222 

2.  In  the  nature  of  things,  the  Executive  and  the  Legislature  can  not  have 

at  the  same  time  power  over  a  bill  or  part  of  a  bill.    The  (Governor 
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Approval  and  Veto  of  BHIb— continued. 

has  power  to  act  on  a  bill  only  when  it  has  been  passed  by  both  houses, 
and  the  power  of  the  legislature  to  further  act  on  a  bill  or  part  of  a 
bill  when  passed  and  sent  to  the  Executive  for  approval,  does  not  exist 
until  he  has  returned  the  bill  with  his  objections  to  it,  or  in  case  of  an 
appropriation  bill,  has  sent  a  statement  of  items  objected  to.    Id 223 

3.  The  Governor  was  under  no  obligation  to  act  upon  the  bill  in  question 

(presented  on  the  day  of  adjournmept  of  the  Legislature)  before  the 
adjournment;  but  as  he  elected  to  do  so.  it  was  incumbent  upon  him 
to  reject  or  approve  it  as  an  entirety  or  in  part,  and  if  only  in  part,  to 
point  out,  in  the  statement  he  was  required  to  make  and  append  to  it, 
all  the  items  to  which  he  objected,  and  a  copy  of  that  statement  to 
send  to  the  house  in  which  the  bill  originated.  The  Legislature  was 
authorized  to  conclude,  when  the  Governor  sent  in  his  objections  to 
some  items  in  the  bill,  that  in  accordance  with  the  Constitution  he 
had  signed  the  bill ;  ♦  *  *  that  he  had  approved  every  item  in 
the  bill  not  objected  to  in  the  paper  sent  to  the  Legislature.    Id 224 

4.  The  Constitution  does  not  recognize  the  power  of  the  Executive  to  exer- 

cise the  veto  power  upon  items  of  an  appropriation  bill  while  the 
Legislature  is  in  session,  and  after  its  adjournment  to  exercise  it  with 
reference  to  other  items.    Id 225 

ArfiTument  of  OounseL 

1.  It  is  the  duty  of  the  court  to  confine  the  argument  of  counsel,  at  any 

stage,  to  the  evidence  before  the  jury;  but  with  the  propriety  of  an 
argument  upon  testimony  which  has  been  adduced  the  court  has  no 
concern ;  especially  when  the  opposing  counsel  has  the  right  to  reply. 
See  example.    Railway  v.  Duelin^  460 463 

2.  In  the  closing  argument  counsel  for  plaintiff  used  improper  language; 

the  court  promptly  checked  counsel,  and  instructed  the  jury  to  disre- 
gard the  improper  argument.  There  was  testimony  sufficient  to  sus- 
tain the  verdict,  which  was  not  excessive.  Held,  that  in  such  cases 
the  appellate  court  will  not  interfere.    M 454 

3.  As  a  general  rule  It  is  a  matter  of  discretion  with  the  trial  judge  to  per- 

mit or  to  refuse  to  permit  counsel  to  read  from  books  of  law  during 
the  argument.  But  where  the  matter  read  is  calculated  to  have  the 
effect  of  evidence,  the  rule  does  not  apply,  and  the  reading  should  not 
be  permitted.    Blum  v,  Jones,  492 497 

Arreet  by  Deputy  under  Warrant  in  Hands  of  Principal. 
Arnold  was  arrested  by  a  deputy  United  States  marshal  without  having 
a  warrant.  Such  warrant,  however,  was  in  the  hands  of  the  marshal. 
No  greater  force  was  used  in  the  arrest  than  would  have  been  necessary 
had  the  capias  been  in  possession  of  the  deputy.  In  action  for  dam- 
ages by  Arnold  against  the  marshal  for  false  imprisonment,  Held,  that 
no  legal  ground  for  damages  existed,  and  that  the  irregular  mode  of 
arrest  did  not  affect  the  authority  of  the  marshal  to  make  the  arrest, 
or  cause  it  to  be  made.     Cabell  v,  Arnold,  102 107 

Assessors'  Fees. 

Under  section  3  of  chapter  79,  Acts  of  Twenty-first  Legislature,  page  89, 
authorizing  counties  to  fund  their  indebtedness  and  to  provide  means 
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of  payment,  it  is  prescribed  that  the  assessor,  etc.,  "  shall  receive  for 
their  services  one-fourth  the  rate  of  commissions  aUowed  for  assessinfi^ 
♦  *  *  the  State  tax/'  The  general  laws  allow  commissions  upon 
the  amount  upon  the  rolls,  and  provide  that  the  State  pay  two-thirds 
and  the  county  one-third  of  the  expense.  Under  these  laws,  the  as- 
sessor for  the  special  assessment  would  be  entitled  to  receive  one- 
fourth  of  two-thirds  of  the  commissions  allowed  for  the  assessment  of 
State  and  county  taxes.    Commissioners  Court  v.  Perkins,  348 349 

Assignment  of  Errors. 

1.  Rules  24,  25,  and  26,  on  assignments  of  error,  discussed  and  construed. 

Clarendon  Land  Investment  Agency  Company  v.  McClelland  Bros,,  179  . .  190 

2.  When  an  assignment  of  error  is  sufficiently  specific  to  enable  the  court 

to  see  that  a  particular  ruling  is  complained  of,  it  should  be  held  good. 
The  reasons  by  which  allegations  of  error  are  sustained  find  their 
proper  place  in  the  propositions,  statements,  and  authorities  required 
to  be  set  forth  in  the  brief,  under  and  in  support  of  the  respective  as- 
signments. Id 191 

8.  An  assignment  of  error,  that  *^  the  court  erred  in  the  fifth  paragraph  of 
his  charge  to  the  jury,  which  is  as  follows'*  (setting  it  out),  is  suffi- 
cient, without  allegation  wherein  is  the  error  complained  of.  H.,  189, 193 

4.  An  assignment,  that  ^*  the  court  erred  in  overruling  the  defendant's  gen- 

eral demurrer  to  plaintiffs'  petition,''  should  be  held  good,  and  should 
be  considered  on  appeal.    Id 193 

5.  An  assignment  of  error  that  there  was  no  evidence  to  support  the  ver- 

dict does  not  question  the  sufficiency  of  the  evidence,  but  only  whether 
there  is  any  such  testimony.  That  the  court  on  appeal  would  reach 
another  conclusion  is  not  ground  for  setting  the  verdict  aside.  Bail- 
way  V,  Baney,  363 367 

6.  An  assignment  that  **  the  court  erred  in  refusing  special  charges  num- 

bered from  one  to  four  inclusive,  asked  by  the  defendant,"  is  too  gen- 
eral. The  charges  embodied  different  propositions  of  law.  Baihoay 
V.  Donovan  A  Co,,  378 379 

7.  Neither  by  statute  (article  1037,  Revised  Statutes)  nor  by  the  existing 

rule  on  the  subject  is  it  prescribed  that  assignments  of  error  must  be 
signed.  Rule  101  of  Rules  for  District  Courts  is  as  follows:  **Appel- 
lant  or  plaintiff  in  error  shall  file  his  assignment  of  errors  in  the  trial 
court  as  prescribed  by  statute."  This  abolishes  the  former  rule  num- 
ber 97  of  rules  adopted  in  1877.  Building  and  Loan  Association  v,  NeuH 
wan,  380 381 

8.  A  general  assignment,  ma<le  in  accordance  with  the  statute  in  this  State 

regulating  such  assignments,  is  valid  without  the  assent  of  creditors; 
but  this  is  by  force  of  the  statute.  Milling  Company  v,  Eaton,  Ouinan 
<fc  Co.,401 404 

9.  A  gift  or  voluntary  conveyance  of  property  in  trust,  when  fully  exe- 

cuted, is  valid,  and  will  be  enforced  against  all  persons  except  credit- 
ors or  bona  fide  purchasers,  even  though  the  beneficiary  may  not  have 
been  in  existence  at  the  time,  or  if  in  existence,  may  not  have  known 
of  or  assented  to  the  conveyance.  The  difference  between  such  trusts 
and  trusts  arising  from  assignments  to  trustees  for  benefit  of  creditors 
is  obvious  and  substantial.    In  the  one  case  the  transaction  is  a  gift 
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iovolving  on  part  of  the  donee  no  surrender  of  existing  right;  while 
in  the  other  the  creditor  may,  and  most  frequently  will,  he  compelled 
to  surrender  rights  more  or  less  valuable  if  by  force  of  law  or  his  own 
assent  the  assignment  be  made  binding  on  him.     Id 408,409 

10.  By  assignment  title  passes  to  the  trustee;  while  a  mortgage  does  not 
pass  title,  even  though  power  to  sell  the  mortgaged  property  may 
thereby  be  conferred  on  the  mortgagee  or  a  third  person,  whereby  the 
lien  given  may  be  enforced.    H 410 

11.  It  would  have  been  a  sufficient  assignment  of  error  to  have  alleged  sim- 
ply, '*  that  the  court  erred  in  sustaining  the  general  demurrer  to  the 
special  answer,^'  without  stating  the  reasons  why  the  ruling  was 
deemed  erroneous.     Cotton  Press  Co.  v,  McKellar^  694 700 

Attaohment. 

Chapter  52,  Acts  of  the  Twenty-flrst  JjegisUture  (1889),  page  48,  pre- 
scribing *'  that  any  suit  for  damages  growing  out  of  the  suing  out  of 
any  writ  of  attachment  or  sequestration,  or  for  the  levy  of  any  such 
writ,  may  be  brought  in  any  county  from  which  such  writ  was  issued, 
or  in  any  county  where  such  levy  was  made,  in  whole  or  in  part,  within 
this  State,'^  does  not  apply  to  suits  pending  at  its  passage.  Baines  v, 
Jamison^  Grace  dt  Co,y  118 120 

Attorney,  Prooeedings  to  Disbar. 

1 .  Such  proceedings  are  not  criminal  prosecutions,  and  an  appeal  lies  in 

such  cases  from  the  District  Courts  to  the  Courts  of  Civil  Appeals. 
8coUv.  State,  Z2\ 322 

2.  The  State  v.  Tunstall.  51  Texas,  M,  can  not  be  authority  in  proceedings 

to  disbar  an  attorney  instituted  under  the  provisions  of  the  Revised 
Civil  Statutes.    Id 323 

Award  and  Arbitration. 

1.  William  Killebrew  claiming  a  tract  of  land  in  his  own  right,  could  not 
submit  the  claims  of  his  minor  children  to  said  land  to  arbitration  by 
signing  for  them  an  agreement  to  submit  the  matter  to  arbitration. 
Their  interests  were  adverse  to  his.    Fortune  v,  Killebrew^  172 175 

.2.  An  agreement  submitted  to  arbitration  the  matter  of  settlement  by  heirs 
with  the  executor  of  the  will  of  the  testator,  and  also  between  one  an- 
other as  to  their  interest  in  the  estate.  There  had  been  advancements 
and  a  partial  partition.  The  arbitration  involved  the  settlement  of 
the  amount  each  heir  (or  devisee)  had  received,  and  the  amount  each 
was  entitled  to  out  of  the  general  assets  in  hands  of  executor.  In  this 
state  of  facts,  minor  children  entitled  to  a  share  were  necessary  par- 
ties to  the  arbitration,  and  without  them  the  award  was  invalid,  bind- 
ing nobody.    Id 176 

Z.  An  award  in  excess  of  the  authority  of  the  arbitrators  is  void  unless  the 
matter  in  excess  is  such  as  may  be  disregarded  and  a  valid  award  left 
standing.    See  example.    Id 177 

-4.  In  cases  in  which  an  extraordinary  power,  as  of  entering  an  award  in 
an  arbitration,  is  conferred  by  statute  upon  a  court  of  general  juris- 
diction, we  are  of  opinion  that  the  jurisdiction  should  be  treated  as 
special ;  that  the  statutory  authority  should  be  substantially  f oUowed ; 
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and  that  if  that  authority  be  exceeded  the  Judgment  upon  the  award 
should  beheld  void.    Id 177 

5.  II  there  be  no  agreement  binding  upon  all  the  parties  to  the  submission, 

or  if  there  be  necessary  parties  to  a  suit  to  determine  the  Issues,  then 
the  award  is  void.  So  also  if  the  arbitrators  failed  to  act  upon  the  mat- 
ters submitted  or  proceeded  to  determine  matters  not  submitted.  See 
example.    Id 177 

6.  Recitals  of  consent  of  parties  in  the  judgment  entry  upon  an  award  filed 

upon  submission  outside  the  court,  do  not  have  the  conclusive  efifect 
as  if  the  reference  to  arbitrators  had  been  made  in  a  suit  pending  with 
all  parties  before  the  court.    H 17S 

Bail  Bond. 

Proceedings  on  a  forfeited  bail  bond  constitute  a  criminal  case,  within 
the  meaning  of  the  Constitntion  and  laws  of  the  State,  and  a  Court  of 
Civil  Appeals,  having  only  civil  jurisdiction,  has  no  jurisdiction 
therein.    Jeter  v.  The  Staie,  &6b 657 

Ballots— Blections. 

1.  See  agreement,  taken  in  connection  with  the  information  referred  to, 
held  sufficient  for  judicial  action;  it  being  an  agreement  that  1747  un- 
numbered ballots  had  been  cast  in  the  election;  that  if  said  votes  should 
not  be  counted  relator  should  have  judgment,  and  if  they  should  be 
counted  the  respondent  should  have  judgment.  State^  ex  rel.  Barry^  v. 
Connor,  133 137 

3.  The  Act  of  Apnl  12, 1892,  entitied  '*An  act  to  provide  for  the  registra- 
tion of  all  voters  in  all  cities  containing  a  population  of  10,000  inhab- 
itants or  more,  and  to  protect  the  purity  of  the  ballot  in  such  cities, 
and  to  provide  penalties  for  the  violation  of  the  same,^'  provides  that 
"  any  elector,  or  any  one  who  shall,  contrary  to  the  provisions  of  this 
act,  place  any  mark  on  or  do  anything  to  his  ballot  by  which  it  may 
afterward  be  identified  as  the  one  voted  by  any  particular  individual, 
upon  conviction  shall  be  punished,'^  etc.  Held^  that  this  does  not  re- 
peal or  control  articles  1694  and  1697,  Bevised  Statutes,  which  pre- 
scribe that  all  ballots  shall  be  numbered,  and  that  ballots  not  numbered 
shall  not  be  counted.    Id 138^ 

3.  The  Legislature  did  not  intend,  in  passing  the  Act  of  April  12, 1892,  to 

prohibit  the  numbering  of  ballots  in  accordance  with  article  1694,  Re- 
vised Statutes.  The  clause  in  section  28  of  the  Act  of  1892,  prohibiting 
the  marking,  etc.,  did  not  apply  to  the  numbering  as  provideil  by  the 
general  law.    Id 13^ 

4.  The  article  1697  prescribes  that  ballots  not  numbered  as  prescribed  in 

article  1694,  Revised  Statutes,  shall  not  be  counted.  The  Legislature, 
under  the  Constitution,  had  the  power  to  make  such  rule,  and  courts 
can  not  disregard  it.    Id 142 

5.  The  right  of  sufi'rage  is  conferred  by  the  Constitution,  and  is  not  one  of 

the  natural  and  inalienable  rights  which  are  excepted  out  of  the  powers 
of  government.  The  elector  takes  the  right  subject  to  the  limitations 
imposed  by  the  Constitution  and  such  as  the  Legislature  may  impose, 
not  inconsistent  with  the  fundamental  laws.  Id 142 

6.  The  law  commands  that  the  nwmber  shall  be  written  on  the  ballot,  and 
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forbids  those  not  numbered  to  be  counted.  Taking  the  two  articles 
together,  with  section  4,  article  6,  of  the  Constitution,  there  can  be  no 
doubt  that  they  are  mandatory.    H 143 

Bodily  Presenoe  of  Injured  Person  Before  Jury. 

In  suit  for  damages  for  personal  injuries  to  a  wife,  verdict  was  rendered 
for  $5000.  The  trial  judge  had  instructed  the  jury  ^'  that  it  could  take 
into  consideration  the  diminished  working  capacity  of  the  plaintiff.'^ 
On  appeal,  this  charge  was  attacked  on  alleged  grounds  ''  that  there 
was  no  proof  showing  either  the  age  of  the  plaintiff,  the  probable  du- 
ration of  her  life,  or  the  value  of  her  labor  either  before  or  after  the 
injury.''  There  were  circumstances  in  evidence  from  which  opinions 
could  be  formed.  Held,  in  such  case,  in  which  age  is  but  a  help  to  ar- 
rive at  the  conclusion  sought,  the  fact  of  the  presence  of  the  party 
before  the  Jury  is  proper  to  be  considered  on  appeal  in  determining 
the  sufficiency  of  the  evidence.    Bailvoay  v.  Lacy^  244 24^ 

Bona  Fide  Purchaser.    See  Case  in  Judgment,  7;  Notice,  2, 2, 

Bond  Holders.    ^^  Lien  Holders. 

Building  and  Loan  Association.    See  Usury,  I,  2. 

1.  The  building  association  having  money  to  loan,  exacted  a  premium  from 

the  borrower.  The  premium  and  the  interest  stipulated  exceeded  12 
per  cent  per  annum  on  the  money  loaned.  Held,  that  the  premium  was 
a  device  to  conceal  usury ;  it  was  so  much  money  to  be  paid  in  addi- 
tion to  the  specified  rate,  for  the  use  of  the  money  borrowed.  Building 
Assn.v,  Biering,  47e 480 

2.  The  law  is,  that  each  payment  made  upon  a  contract  affected  with  usury 

is  a  payment  upon  the  principal,  applied  by  the  law,  notwithstanding 

it  was  received  and  paid  as  interest.  Id 480 

8.  The  privilege  of  borrowing  is  nothing  more  or  less  than  the  right  to  use 
the  money.  It  can  not  cover  usury  in  the  amount  paid  for  the  loan .  M,  484 

Oare.    See  Negligence. 

Plaintiff  was  employed  digging  a  ditch  beside  timbers  placed  along  the 
ditch.  The  earth  gave  way.  and  the  timbers  falling  injured  the  plaint- 
iff. It  was  the  duty  of  the  court  to  instruct  the  jury,  that  '•  if  the 
danger  to  be  expected  from  the  caving  of  the  bank  was  as  open  to  the 
observation  of  plaintiff  as  to  the  foreman,  then  plaintiff  can  not  re- 
cover. Plaintiff  was  bound  to  note  the  ordinary  laws  of  nature  affect- 
ing the  surroundings."    Bailwag  v.  French,  96  . .  90 

Case  in  Judgment.    See  Practice  in  Courts  of  Civil  Appeals,  2, 

1.  Probate  sale  made  and  approved  in  1870,  and  before  the  I6th  of  April, 

in  Harris  County,  in  administration  pending  in  the  County  Court, 
passed  title  to  the  purchaser,  notwithstanding  the  Constitution  of  1869 
deprived  County  Courts  of  probate  jurisdiction.  Daniel  v.  Hutche- 
son,  61 67 

2.  Action  in  District  Court  of  Nueces  County  by  a  mother  against  the  rail- 

way company  for  negligently  causing  the  death  of  her  son.    It  was 
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alle^^ed  in  the  petition  that  the  injuries  were  inflicted  in  the  RepabHo 
of  Mexico,  but  that  the  son  died  in  Texas.    Heid^  that  a  demurrer  to 

the  petition  was  properly  sustained.    De  Mam  v,  Bailway,  68 71 

8.  A  private  trading  corporation  chartered  July,  1884,  under  the  ^neral 
law,  having  become  insolvent,  ceased  to  carry  on  its  business,  without 
any  intention  of  resuming  the  enterprise,  has  no  power  to  prefer  cred- 
itors by  mortgage  or  otherwise.  Such  condition,  under  the  recog- 
nized rules  of  equity,  conferred  upon  every  unsecured  creditor  the 
right  to  a  ratable  share  of  the  proceeds  of  all  the  assets  of  the  corpo- 
ration lawfully  existing  when  the  condition  arose.  Lyons^T homos 
Hardware  Co.  v.  Perry  Stove  Manufacturing  Co.,  143 168 

4.  In  1856  the  wife,  Joined  by  her  husband,  by  their  deed  duly  signed  and  ac- 

knowledged, conveyed  a  tract  of  land  in  which  she  owned  one-half 
interest.  The  deed  was  in  fee,  but  with  no  covenants.  Subsequently 
she  inherited  the  other  half-interest,  and  her  heirs  assert  title  for  such 
tialf .  Held,  that  they  are  not  estopped  by  the  deed  of  their  parents  to 
claim  their  mother's  interest,  inherited  by  her  subsequent  to  their 
conveyance.     Wadkina  v.  Watson,  194 303 

5.  Piclcle  was  duly  appointed  and  qualified  as  stenographer  for  the  Court 

of  Civil  Appeals  for  the  Third  District.  He  presented  an  approved 
voucher  for  his  salary.  The  Comptroller  refused  to  pay,  on  the  ground 
that  there  was  no  appropriation.  The  appropriation  had  passed  both 
houses  of  the  Legislature  as  an  item  of  the  general  appropriation 
bill.  This  bill  had  been  presented  to  the  Governor,  May  9, 1893,  at 
0:45  a.  m.  At  11 :30  a.  m.  of  the  same  day  the  Governor  sent  a  mes- 
sage to  1>oth  houses,  in  which  he  objected  to  items  in  the  bill,  but  not 
to  the  item  in  question.  The  Legislature  adjourned  soon  after  the 
message,  on  same  day.  On  next  day.  May  10,  the  Governor  endorsed 
his  approval  upon  the  bill,  except  as  to  those  noted  in  his  message  of 
the  day  before,  and  the  appropriation  in  question.  Hekl.  that  the  bill ' 
within  the  meaning  of  the  Constitution  was  not  in  the  iiands  of  the 
Governor  at  the  time  of  adjournment  for  any  purpose  not  ministerial, 
and  that  his  action  on  the  10th  of  May  did  not  affect  the  item  in  con- 
troversy.   Pickle  V.  McCall,  212 226 

^.  Husband  and  wife,  by  contract  in  mode  prescribed  by  law,  fixed  a  lien 
upon  their  homestead  for  labor  and  material  used  in  building  upon  it. 
While  the  lien  was  existing  the  holder  of  this  lien  assigned  it  and  his 
account  for  labor,  etc.  Husband  and  wife  thereafter  contracted  with 
the  holder  for  an  extension  of  time,  and  to  secure  same  executed  a 
deed  of  trust  upon  the  homestead,  the  debt  pa3rable  in  ten  years*  Held, 
that  the  deed  of  trust  was  valid.    LippencoU  v.  Tork,  276 278,  288 

7.  Sale  by  common  source  to  the  railway  company  of  blocks  50  and  55,  and 
so  de$*cribed  in  deed,  and  its  road  was  built  through  number  56.  It 
seems  that  this  sale  was  made  according  to  a  map  never  recorded.  The 
vendor  subsequently  sold  to  those  under  whom  the  defendants  hold, 
certain  lots  according  to  another  map,  and  not  confiicting  with  blodu 
50  and  55  as  shown  thereon.  The  vendees-  paid  the  purchase  money, 
and  had  no  actual  notice  of  the  extent  of  the  claim  of  the  railway  un- 
der its  purchase.  Action  by  the  railway  company  for  the  land  claimed 
as  part  of  block  55 285 
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Held:  1 .  The  operation  by  the  plaintiff  of  the  railway  upon  the 
track  through  number  55  could  only  be  notice  to  the  extent  the  deed 
would  be,  if  recorded 286 

2.  The  defendants  purchasing  according  to  the  only  map  known, 
or  that  could  be  known  by  searching  the  records,  could  not  be  charged 
with  knowledge  of  any  other  map 287 

3.  The  railway  company  having  failed  to  describe  their  purchase 
other  than  by  block  numbers  of  a  map  never  described  or  recorded,  are 
in  greater  fault  than  the  subsequent  purchasers  shown  to  have  given 
great  care  to  ascertain  the  facts,  they  should  not  suffer.  Bailway  v. 
Gmr2SA 287 

•8.  Suit  by  land  owner  against  the  railway  company  for  damages  for  land 
taken;  damages  to  tract  remaining,  for  failure  to  make  crossings  stip- 
ulated, and  for  insufficient  culverts  and  sluices  causing  overflow. 
These  were  all  submitted  as  bases  for  damages,  and  a  gross  sum  was 
given  plaintiff  in  the  verdict.    The  pleadings  and  evidence  warranted 

the  submission  of  these  issues *  310 

Held:  1.  The  facts  pleaded  and  prayer  for  general  relief  authorized 
Judgment  foreclosing  the  lien  for  the  damages  given  by  the  Constitu- 
tion and  laws  for  the  taking  of  property 312 

2.  It  being  impossible  to  determine  from  the  verdict  that  the  dam- 
ages were  such  as  the  law  gives  lien,  it  is  ground  for  reversal  that  a 
decree  foreclosing  the  Hen  was  rendered.  Bailway  v,  Henderson^  307. .  814 

^.  Plaintiff  had  title  from  the  common  source,  and  defendants  had  a  mort- 
gage from  the  common  source  antedating  plaintiff's  title,  to  secure  a 
debt  not  proven,  with  neither  possession  nor  right  of  possession  in 
the  trustee  or  beneflciaries.  Under  these  facts,  which  appeared  by  the 
pleadings,  plaintiff  was  entitled  to  recover  possession  of  the  land.  Og- 
den  A  Johnson  v,  Bosse^  336 345 

10.  Assignment  of  errors  was  not  signed.    The  brief  of  appellant  copied 

the  assignments  and  made  them  the  basis  of  propositions,  etc.  Appel- 
lees' briefs  discussed  the  propositions,  but  suggest  the  absence  of  sig- 
nature to  the  assignment.  Held^  that  while  assignments  of  error  should 
be  signed,  yet  under  the  statute  and  rules  an  assignment  identified  as 
in  this  case  should  be  considered  on  appeal.  Building  and  Loan  Assn. 
t>.  Newman,  380 382 

11.  Spence  and  Brown  claimed  under  a  common  source,  viz.,  under  Mrs. 

Barfleld;  Spence  under  execution  sale  under  Judgment  against  her 
husband,  of  which  abstract  was  recorded  without  the  certificate  of 
authentication  of  the  abstract;  Brown  under  guardian  sale  of  her 
minor  children.  The  deed  to  her  did  not  show  the  land  to  be  her 
separate  property. 

Held:  1.  The  abstract  was  duly  recorded,  although  its  authentica- 
tion was  omitted 436 

2.  But  as  the  property  did  not  appear  to  be  her  separate  property, 
it  was  subject  to  execution  for  community  debts,  even  after  her  death, 
and  in  absence  of  a  bona  fide  purchaser  the  sale  under  execution  would 
pass  title,  even  if  it  were  her  separate  property.  Spence  v,  Brown^  430.  436 

12.  M.  by  verbal  contract  leased  to  Bateman  &  Bro.  a  store  house,  term  be- 

ginning December  1, 1888,  at  $400  a  month  for  first  year,  at  #500  a 
month  for  next  two  years,  and  at  #600  a  month  for  next  two  years,  lee- 
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see  to  give  ninety  days  notice  of  qnittinjif.  B.  A  Bro.  entered,  paid 
the  rent  as  stipulated,  and  remained  one  month  of  the  third  year,  and 
then  assigned  for  l)eneflt  of  creditors.  No  notice  of  terminating  the 
lease  had  been  given.  Distress  warrant  sued  out  against  trustee  for 
rent  for  balance  of  third  year.  Held^  that  having  continued  in  pos- 
session for  second  year  and  part  of  the  third  year,  Bateman  &  Bro. 
were  liable  for  the  stipulated  rent  for  the  third  year;  as  they  had  the 
right  to  retain  the  premises  for  that  year,  and  under  the  contract  they 
could  not  surrender  or  abandon  the  premises  without  consent  of  the 
landlord,  and  thus  terminate  the  lease.  Bateman  A  Bro,  v,  Maddox^biQ.  565- 

13.  We  are  forced  to  the  conclusion  that  the  Circuit  Court  in  Louisiana  had 

not  jurisdiction  over  property  in  Texas,  such  as  to  confer  upon  it  the 
power  to  take  possession  of  and  administer  the  Texas  &  Pacific  Rail- 
way, through  a  receiver  or  otherwise.  This  suit  could  not  be  main- 
tained as  if  against  a  receiver  duly  appointed,  nor  against  the  acting 
receiver  as  agent  of  the  railway.  Suit  should  have  been  against  the 
railway.    Baihoay  v.  Gay,  571 603,  608 

14.  The  Act  of  March  21, 1889,  can  not  be  given  effect  as  to  contracts  exe- 

cuted before  it  was  operative  in  cases  in  which  the  remedy  therein 
prescribed  differs  from  the  remedy  prescribed  by  contract.  In  this 
case  the  power  to  sell  required  ten  days  notice  of  sale,  and  was  exe- 
cuted before  the  law  went  into  efi'ect.  Building  and  Loan  Association 
V,  Hardy,  610 617 

15.  A  firm  of  two  members  equally  interested  had  assets,  one-half  of  whidi 

exceeded  the  individual  debt  of  either  member.  Being  pressed  for 
funds  to  make  payment  of  maturing  debts,  the  firm  executed  a  deed  of 
trust  securing  their  individual  debts  by  preference,  the  other  creditors 
to  share  equally.  The  individual  debts  were  for  funds  which  went 
into  the  firm  business.  Held,  that  the  mortgage  was  valid ;  the  firm 
had  the  right  when  fraud  was  negatived.   Wiggins  v.  Blacksh€ar,(i66. .  671 

16.  Upon  organization  of  the  Courts  of  Civil  Appeals  under  the  statute  for 

that  purpose,  cases  undisposed  of  in  the  Supreme  Court  were  l^i^ly 
transferable  to  the  Courts  of  Civil  Appeal,  and  the  appeal  and  error 
bonds  were  not  affected  by  such  transfer;  neither  principal  nor  surety 
could  complain.    Bailway  v.  Mussette,  708 716 

Oases  Adhered  to. 

1.  Railway  v.  Brown,  2  Texas  Civil  Appeals,  281.    Contributory  negli- 

gence.   McDonald  V.  Bailway 14 

2.  Wilson  V.  Smith,  50  Texas,  370;  Giddings  v.  Day, 84  Texas, 608.   Parol 

evidence  to  identify  land  sold.    Smith  v.  Crosby 20" 

3.  Johns  V.  Pace,  26  Texas,  272.    Joint  tenants  in  land  held  by  location. 

Jones  V.  Lee , 49 

4.  Ex  Parte  Warren,  31  Texas,  144;  McClellan  v.  Shelby,  32  Texas,  20; 

Grant  v.  Chambers,  34  Texas,  584 ;  Gates  v.  Johnson  County,  36  Texas, 
146.    Reconstruction  laws ;  military  courts  in  Texas.  Daniel  v.  Hutch" 

eson , 63 

6.  Willis  V.  Railway,  61  Texas,  432:  Railway  v.  Richards,  68  Texas.  375; 
Railway  v.  McCormick.  71  Texas,  660.  Statutes  have  no  extra-terri- 
torial force;  comity.    De  Ham  V,  Bailway 69 
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6.  Chambers  v.  Fisk,  20  Texag,  343.    Leave  to  file  transcript  in  time  given 

for  cause  shown.     Tel.  Go.  v.  Walker 73 

7.  Bailway  v.  Lempe,  59  Texas,  22;  Railway  v.  Bradford,  66  Texas,  736; 

Railway  v.  Williams,  72  Texas,  164.  Employe  is  charged  with  notice 
of  the  operation  of  the  ordinary  laws  of  nature.    Bailvoay  v,  French. .    99 

8.  Edwards  v.  Brown,  GS  Texas,  329;  Patty  v.  Middleton,  82  Texas,  586. 

Bona  flde  purchaser  from  marital  survivor.    Sanborn  v.  Schuler 118 

9.  Blanc  v.  Alsbury,  63  Texas,  490.    Power  to  execute  a  deed :  agency.   01- 

eoU  V,  Oabert 125 

10.  Cravens  v.  Brooks,  17  Texas,  274;  Burleson  v.  Durham,  46  Texas,  160; 

Thomas  v.  Porter,  57  Texas.  59;  Gammage  v.  Powell,  61  Texas,  630. 
Pre-emption ;  SLVtual  settler ;  possession.    Busk  v.  Lowrie 131 

11.  Hitt  V.  Baylor,  23  Texas,  263 ;  Fowler  v.  Simpson,  79  Texas,  617.  Agree- 

ment upon  facts  upon  trial.    8taite  v.  Connor 137 

12.  Davis  V.  Davis,  70  Texas,  123.    Cattle  upon  unfenced  lands.    Land  Co. 

V.  McClelland  Bros 185 

13.  Earle  v.  Thomas,  14  Texas,  583.    Assignment  of  errors.    H 191 

14.  Railway  v.  Halloren,  53  Texas.  53.    Care  for  passengers  required  of 

railway  companies.    Bailtoay  v.  Welch 204 

15.  Branch  v.  Hanrick,  70  Texas.  731 ;  Main  v.  Brown,  72  Texas,  503.    Close 

of  administration.    Blackwell  v.  Blackwell 210 

16.  Swing  V.  Cohen,  63  Texas,  482.    Mandamus.    Slate  v.  Morris 229 

17.  Fittsv.Fitts,  14  Texas,  444;  Reynolds  v.Lunsford,  16  Texas,  292;  Story 

V.  Marshall,  24  Texas.  306;  Smith  v.  Boquet,  27  Texas,  507.  Husband 
can  convey  separate  or  community  property  directly  to  wife.  Biley 
V.  Wilson J, 241 

18.  Railway  v.  Compton,  75  Texas,  672;  Railway  v.  Lehmberg,  75  Texas, 

61.    Circumstantial  as  to  probable  duration  of  life.  Bailway  v.  Lacy. .  246 

19.  Wood  V.  Durnett,  28  Texas,  430;  Wright  v.  Hawkins,  28  Texas,  452. 

Judicial  notice  of  reservations.    Duren  v.  Bailway 290 

20.  Watkins  v.  Willis.  58  Texas.  521 .    Days  of  grace.    Lumber  Co.  v.  Bank.  301 

21.  Day  v.  Cross.  59  Texas.  608;  Jones  v.  Ford,  60  Texas,  131 :  Railway  v. 

Jones.  Where  lien  is  not  disputed  the  finding  by  jury  of  amount  of 
daim  authorizes  decree  of  foreclosure.    Bailway  v.  Henderson 309 

22.  Throckmorton  v.  Price,  28  Texas,  608;  Kenuard  v.  Mabry,  78  Texas, 

156.    Notice  from  filing  deed  for  record.    Lignoski  v.  Crooker 327 

23.  Duncan  v.  Magett,  25  Texas,  245.    Effect  of  general  issue  In  trespass  to 

try  title.    Ogden  &  Johnson  v.  Bosse 344 

24.  Parker  v.  Buckner,  07  Texas.  20;  Gautier  v.  Franklin,  1  Texas,  732. 

Effect  of  new  statutes  of  limitations.    Odwtn  v.  Gamer 377 

25.  Cronin  v.  Gay,  20  Texas,  460;  Love  v.  Keown,  58  Texas,  191.    Bills  of 

discovery  supplanted  by  statute.     Car  gill  A  Dennis  v.  Kounlze  Bros...  395 

26.  Cox  V.  Cock.  59  Texas.  624;  Robertson  v.  Dubose,  76  Texas,  1.    Affida- 

vit of  forgery ;  burden  of  proof.    Jester  v.  Sleiner 418 

27.  Eborn  v.  Zimpelman,  47  Texas,  503.  Comparison  of  handwritings.  M..  419 

28.  Railway  v.  De  Mille,  60  Texas,  194.    General  bad  condition  of  railway 

track.    Bailway  v.  Johnson , 423 

29.  Cassidy  v.  Jackson,  68  Texas,  287;  El  Paso  Building  and  Loan  Assn.  v. 

Lane,  81  Texas.  369;  Bexar  Building  and  Loan  Assn.  v.  Robinson,  78 
Texas,  163.  Usury  in  building  and  loan  organizations.  Abbott  f>.  Loan 
Assn.;  Loan  Assn.  v.  Biering 473,  483 
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Oases  Adhered  to^ continued. 

30.  Northcraft  v.  Oliver,  74  Texas,  162.    EqnitieB  in  void  sale;  retam  of 

purchase  money.    Halseyv,  Jones 491 

31.  Wade  v.De  Witt,  20  Texas,  398;  RaUwayv.Wesch,  85  Texas.  593.  Ooon- 

sel  readinji^  from  law  books  in  argument  to  Jury.    Bhim  «.  Jones 497 

32.  Express  Company  v.  Dunn.  81  Texas,  85;  Railway  v.  Timmerman,  61 

Texas,  660;  Parker  v.  Railway,  71  Texas,  132.  Possession  with  claim 
of  title  in  action  for  trespass.    Bailuxty  v.  Ousenberry 527 

33.  Lee  v.  Turner,  71  Texas,  264;  Parks  v.  Dial,  56  Texas,  261 ;  Rowland  v. 

Murphy.  66  Texas,  534;  May  v.  Slade,  24  Texas,  205.  Tenants  in  com- 
mon should  join  in  action  for  trespass.    H 529 

34.  San  Antonio  v.  French,  80  Texas,  575.    Tenant  continuing  in  pos8e»- 

sion.    Bateman  A  Bro,  v.  Maddox 554 

36.  Gay  v.  The  State,  20  Texas,  504;  Aber  v.  Warden,  49  Texas,  377.    Pro- 

ceedings to  forfeiture  of  a  bail  bond  is  a  criminal  case.    Jeter  v.  State,  557 
86.  Coles  y.  Kelsey,  2  Texas,  541 ;  Ersklne  y.  Wilson,  20  Texas,  78;  Mitch- 
ell V.  Clay,  8  Texas,  443.    Acknowledgment  of  Justness  of  claim;  new 
promise;  pleading.    Hovoard  db  Humev,  Windom 565 

37.  Brown,  Receiver,  v.  Gay,  76  Texas,  444;  Boggs  v.  Brown,  Receiver,  82 

Texas,  41 ;  Railway  v.  Comstock,  83  Texas,  537.  Continuation  of  suits 
against  railway  after  receivership  ends.    Bailway  v.  Oay 608 

38.  Railway  v.  Jaclcson,  85  Texas,  605.    Appeal  from  Judgment  of  forfeit- 

ure of  charter  of  a  corporation  suspends  such  Judgment,  and  pending 
such  appeal  a  judgment  may  be  rendered  against  it.    Oiles,  Beceiver^ 

V.  Stanton 625 

89.  Turner  v.  Cross  and  Eddy,  Receivers.  Receivers  not  included  in  stat- 
ute prescribing  suits  for  negligently  dtusing  death.  Campbell^  Be- 
eeiver^  v.  Cook 635 

40.  Flanagan  v.  Womack,  54  Texas,  45;  Trawiok  v.  Martin  Brown  Co.,  79 

Texas,  460;  Jones  v.  Mathews,  79  Texas,  1.  Exemplary  damages  not 
allowed  where  no  actual  damages  have  been  inflicted.  Qirard  v, 
Moore 676 

41.  Gonzales  v.  City  of  Galveston,  84  Texas,  3;  Jones  v.  George,  61  Texas, 

346;  Railway  v.  McKinsey,  78  Texas,  298.  Proximate  and  remote  tf- 
fects.    Bailway  v.  MusseUe 719 

Cattle  Bunninff  at  Larffe— Bifirhts  and  Duties  of  Owners. 

1.  Neither  the  courts  nor  the  Legislature  of  this  State  have  ever  recognized 

the  rule  of  the  common  law  which  requires  every  man  to  restrain  his 
cattle,  either  by  tethering  or  by  enclosure.  If  cattle  of  one  person 
wander  upon  the  unenclosed  lands  of  another,  or  upon  his  lands  Im- 
perfectly enclosed,  they  are  not  trespassers,  and  the  owner  is  not  liable 
for  any  damage  that  they  may  inflict.  It  follows,  that  one  who  de- 
sires to  secure  his  lands  against  the  encroachments  of  livestock  run- 
ning at  large,  either  upon  the  open  range  or  in  adjoining  fields  or 
pastures,  must  throw  around  it  an  enclosure  sufficient  to  prevent  the 
entry  of  all  ordinary  animals  of  the  class  intended  to  be  excluded.  A 
charge  in  conflict  with  this  rule  held  reversible  error.  Clarendon  Land 
Investment  Agency  Co.  v,  McClelland  Bros,^  179 185 

2.  It  may  be  admitted,  that  if  the  owner's  enclosure  be  sufficient  to  exclude 

all  cattle  of  an  ordinary  disposition,  he  would  have  the  right  to  re- 
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Cattle  Bunninff  at  Large,  eto,^ continued. 

cover  for  the  trespass  of  such  as  are  peculiarly  vicious  and  prone  to 
break  fences.   Hi 18ft 

8.  It  is  the  right  of  every  owner  of  domestic  animals  in  this  State,  not 
known  to  be  diseased,  vicious,  or  breaohy,  to  allow  them  to  run  at 
large,  and  this  without  reference  to  the  size  or  class  of  such  animals 
kept  by  others  in  the  same  neighborhood ;  e.  g.,  a  stock  owner  may 
turn  his  calves  and  yearlings  out,  although  adjoining  a  pasture  built 
to  secure  older  and  larger  kinds.   Id 186- 

4.  Title  43,  title  93,  chapter  5,  and  act  amendatory,  March  26, 1887,  apply 
to  lands  in  cultivation,  and  not  to  pasture  lands.  Id 18ft 

5*  An  owner  of  diseased  cattle  would  be  liable  in  damages  caused  by  placing 
them  in  his  pasture  adjoining  another  into  which  it  was  probable  the 
diseased  cattle  might  intrude.   Id 187 

Oertiflcate  of  Aoknowledgment.    See  AcknotoledgmerU  to  Deed^  2. 

Charge  of  Court.   See  Practice  in  District  Court,  5, 10. 

1.  It  is  not  error  to  refuse  an  instruction  merely  argumentative  upon  the 

facts.  See  example.  Also,  it  is  held  questionable  if  the  facts  in  evi- 
dence authorized  the  hypothesis  made  the  ground  of  the  charge  re- 
quested.   McDonald  v.Bailuxxy^l 10 

2.  It  is  error  to  submit  directly  or  by  suggestion  in  a  charge  an  issue  not 

made  in  pleadings  or  evidence.  See  example.  Bailway  v.  French,  96 . .  lOO 
8.  It  has  been  held  in  a  long  line  of  decisions,  that  a  charge  correct  so  far 
as  it  applies  to  the  facts,  but  omitting  to  state  the  law  applicable  to  an 
issue  raised  by  them,  furnishes  no  ground  for  reversal,  unless  proper 
instruction  relating  to  the  matter  omitted  be  asked  and  refused.  What- 
ever exceptions  there  may  be  to  this  rule,  none  of  them  embrace  a  case 
in  which  the  undisputed  evidence  establishes  the  facts  to  which  the 
omission  relates.    Bailway  v.  Gay,  571 60^ 

Clerioal  Brror. 

In  the  judgment  entry  in  a  suit  against  James  L.  Thompkins  and  Gil- 
bert L.  McMurphy.  partners,  the  name  Gabriel  appeared  Instead  of 
Gilbert.  Held,  that  as  from  the  entire  record  it  clearly  appeared  that 
the  name  Gabriel  was  a  clerical  error,  such  error  did  not  affect  a  sale 
under  execution  against  the  real  defendants.  Halsellv.  McMurphy,  100.  101 

Combinations  in  Restraint  of  Trade.    See  Trusts. 

Comity.    See  Ancillary  Jurisdiction,  2;  Jurisdiction-^ Local,  1,  2. 

Commissioners  Court. 

1.  When  the  governing  body  of  a  municipal  corporation  is  empowered  to 

do  an  act  purely  administrative  in  its  character,  it  may  ratify  such  act 
when  done  by  one  without  authority.  The  purchase  of  bonds  of  an* 
other  county  by  a  county  judge  on  account  of  school  fund,  without 
authority  of  the  Commissioners  Court,  may  be  ratified.  Boydston  v. 
Bockxoail  County.  234 237 

2.  The  Act  of  April  4, 1887,  chapter  140  of  Laws  of  Twentieth  Legislature, 
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pa^  134  (Sayles'  Civil  Statutes,  article  986m),  providing  for  the  re- 
investment of  school  funds  by  sale  of  bonds  and  purchase  of  others 
under  prescribed  limitations,  does  not  restrict  the  general  power  of 
the  County  Commissioners  Court  over  the  investment  of  the  school 
fund.  An  accumulated  fund  in  the  county  treasury  to  the  credit  of 
the  school  fund  will  not  be  presumed  to  have  reached  the  treasury 
from  the  sale  of  bonds  under  this  act  so  as  to  be  subject  to  its  restric- 
tions in  the  investment  of  it.    M 238 

8.  Under  the  Constitution  as  amended  in  1883,  Commissioners  Courts  have 
authority  to  invest  money  received  from  sale  of  county  school  lands 
in  county  bonds.  This  authority  is  not  expressly  given,  but  seems  to 
be  assumed  by  the  legislation  upon  the  subject.    li 239 

4.  The  Commissioners  Court  could  ratify  the  unauthorized  act  of  the  county 

judge  in  buying  the  bonds  of  another  county  on  account  of  the  county 
public  school  fund.  li 289 

5.  A  formal  order  by  the  County  Court  was  not  necessary  to  render  valid 

the  act  of  buying  the  county  bonds.  When  the  contract  came  to  the 
knowledge  of  the  Commissioners  Court,  and  they  elected  to  hold  the 
bonds  or  take  any  other  benefit  under  them,  or  to  carry  out  its  pro- 
visions, they  ratified  it;  and  the  county  was  estopped  to  deny  its 
validity.    Id 240 

6.  If  the  county,  through  the  Commissioners  Court,  received  the  bridge  and 

settled  for  it,  and  the  defendant  received  the  consideration,  it  was  un- 
important whether  or  not  it  bo  shown  that  the  contract  in  the  first 
instance  was  made  by  its  duly  authorized  agent.  Proof  that  the  Com- 
missioners Court  had  ordered  the  issuance  of  a  warrant,  tliat  the  war- 
rant was  issued  and  had  been  paid,  would  show  a  valid  contract  by 
ratification.    Leon  County  v,  Vann,  707. 708 

Oommon  Source  of  Title.    See  Case  in  Judgment,  11. 

1.  Article  4802,  Revised  Statutes,  originally  enacted  in  1871.  added  to  the 

common  law  on  the  subject  of  common  source,  the  provision,  that  such 
titles  or  claims  might  be  shown  by  certified  copies,  without  account- 
ing for  the  originals.     Ogden  <£  Johnson  v,  Bosse^  336 345 

2.  In  making  proof  of  common  source  of  title  the  plaintiff  has  the  right  to 

introduce  his  evidence  for  that  purpose  only,  and  when  so  introduced 
it  will  not  be  considered  for  the  purpose  of  showing  title  in  defendant 
unless  introduced  by  him.  So  held,  where  the  original  deeds  were  in- 
troduced by  the  adverse  party.    J3.... 346 

Oommunity  Property. 

1.  Upon  the  death  of  the  husband,  it  does  not  devolve  upon  a  purchaser  of 

community  property  from  the  widow  to  inquire  as  to  what  persons 
inherit  the  separate  property.  She  is,  however,  put  upon  inquiry  as 
to  who  inherits  the  husband^ s  share  of  the  community  property.  jSSan- 
born  v.Schuler.UQ 117 

2.  The  husband  dying  leaving  no  child  or  children,  the  law  casts  upon  the 

widow  the  community  property,  and  she  can  sell  property  apparently 
community  and  convey  good  title  against  any  equitable  claim  or  es- 
tate of  which  the  purchaser  did  not  have  notice.    H 118 
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The  doctrine  of  comparative  negligence  recognized  in  the  conrts  of  Illi- 
nois, Georgia,  and  Tennessee  is  not  followed.  The  great  weight  of 
authority  is  against  it.  Railway  v.  Rushing,  60  Texas,  317,  criticised. 
McDonald  v.  Railway^  1 12 

OonstLtutional  Law—Title  of  Aot. 

1.  The  title  to  an  act  approved  March  28, 1893,  is  ^^An  act  to  amend  an  act 

to  regulate  the  condemnation  of  property  in  cities  and  towns,  for  the 
purpose  of  opening,  widening,  or  changing  public  streets,  or  avenues, 
or  alleys,  or  for  water  mains  or  sewers.'^  In  the  act  provision  was 
made  for  condemnation  of  grounds  for  ^^ reservoirs  or  standpipes.'- 
Held^  that  these  subjects  were  not  expressed  in  the  title,  and  were  not 
covered  by  the  term  ^'  water  mains,^^  and  that  the  act  gave  no  power 
to  condemn  for  reservoirs  or  standpipes.  Adams  A  Wiekes  v.  Water 
Co.,  485 486 

2.  The  title  to  the  amending  act  should  be  construed  not  only  as  pointing 

out  the  law  it  was  intended  to  amend,  but  as  stating  the  subject  of  the 
amendatory  act  in  the  same  terms  which  were  employed  in  the  title  to 
the  act  amended.   Id 488 

3.  Article  2953,  Revised  Statutes,  prescribes  that  '^  in  all  cases  where  a  loss 

occurs  and  the  life  or  health  Insurance  company  liable  therefor  shall 
fail  to  pay  the  same  within  the  time  specified  in  the  policy,  after  de- 
mand made  therefor,  such  company  shall  be  liable  to  pay  the  holder 
of  such  policy,  in  addition  to  the  amount  of  the  loss,  12  per  cent  dam- 
ages on  the  amount  of  such  loss,  together  with  all  reasonable  attorney 
fees  for  the  prosecution  and  collection  of  such  loss.^^  This  statute,  in 
providing  for  the  recovery  of  damages  or  attorney  fees,  is  not  violat- 
ive of  the  Constitution  of  this  State  nor  of  the  United  States,  and  it  is 
a  valid  law.    Ins,  Co.  v   Chownmg,  654 657 

4.  All  persons  of  its  class  are  treated  alike  under  like  conditions,  and  the 

act  is  not  obnoxious  to  section  1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States.    Id 657 

5.  Nor  is  the  act  in  conflict  with  article  1,  section  3,  of  the  Constitution  of 

the  State,  relating  to  the  equal  rights  of  freemen.  The  law  applies  to 
corporations  which  have  only  such  powers  as  are  granted  them;  the 
rights  extended  are  protected.    Id 657 

6.  Nor  is  the  act  in  conflict  with  section  13.  article  1.  of  the  Constitution, 

prohibiting  excessive  fines,  etc.  The  12  per  cent  is  given  as  damages 
for  failure  to  comply  with  the  contract,  and  the  attorney  fees  allowed 
as  compensation  for  the  costs  of  collecting  the  debt.  These  are  im- 
posed only  in  case  unsuccessful  litigation  is  indulged  in  by  the  insur- 
ance company.   Id 658 

7.  Nor  is  the  law  violative  of  section  19,  article  1 .  of  the  Constitution,  guar- 

anteeing against  the  seizure,  etc.,  of  property,  etc.,  except  by  due 
course  of  the  law  of  the  land.  This  law,  enacted  by  the  Legislature  in 
exercise  of  its  constitutional  powers,  which  affords  a  hearing  before 
it  condemns,  and  renders  judgment  after  trial,  is  not  in  violation  of 
this  clause  of  the  Constitution.   Id 658 

8.  The  act  is  not  violative  of  section  16  of  article  1,  against  special  laws, 

etc.    It  is  not  special,  as  it  applies  to  all  cases  coming  under  its  pro- 
Vol.  LXXXVI.  Sup.-47 
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yisions;  and  it  does  not  regulate  practice  except  as  the  awarding  of 

costs  may  be  so  considered.    H 66^ 

9.  The  law  does  not  impose  penalties  for  breach  of  the  contract,  bat  at- 
taches charges  ajs  costs  in  cases  of  the  unsuccessful  litigation.  There 
is  nothing  prohibiting  the  exercise  of  such  power  by  the  Legislature 
in  enacting  the  law.  The  good  or  bad  policy  of  the  law  are  legislative 
questions  over  which  the  courts  have  no  jurisdiction.   H 659 

10.  The  obligations  which  the  Constitution  of  the  United  States  and  of  this 

State  protect  are  such  as  exist  by  reason  of  contract,  which  never  exist 
without  consent  or  agreement  of  parties,  either  express  or  implied ;  and 
consent  or  agreement  can  not  be  implied  when  the  party  in  whose 
favor  the  obligation  arises  has  no  power  to  prevent  it  Baihoay  v,  Mus- 
aeUe.lOS 715 

11.  The  amendment  and  laws  under  it  prescribing  the  course  to  be  taken  in 

cases  pending  in  the  Supreme  Court  upon  the  organization  of  the 
Courts  of  Civil  Appeals,  while  retroactive,  are  not  inhibited,  as  they 
affect  the  remedy  only  and  do  not  impose  additional  burdens.   JB 715 

12.  While  the  amendments  to  the  Constitution  did  not  in  terms  direct  the 

causes  pending  in  Supreme  Court  to  be  transferred  to  Courts  of  Civil 
Appeals  when  organised,  such  was  its  effect;  for  the  Supreme  Court 
from  that  time  was  deprived  of  Jurisdiction  to  decide  them,  and  those 
courts  alone  were  clothed  with  that  power.  The  Legislature  in  organ- 
izing the  Courts  of  Civil  Appeals  directed  such  transfer.  H 713 

Oondemnation  Prooeedinfirs. 

L  Compensation  which  the  Constitution  requires  to  be  made  in  advance, 
includes  such  damages  as  might  be  estimated  on  condemnation  pro- 
ceedings, which  are  '^  all  damages,  present  and  prospective,  that  are 
the  natural,  necessary,  or  reasonable  incident  of  the  improvement,  not 
including  such  as  may  arise  from  negligent  or  unskillful  construction 
or  use  thereof/'  Without  such  pajrment  title  does  not  pass.  Bailway 
V.Henderson,  307   312 

2.  If  a  railway,  either  with  or  without  condemnation  proceedings,  take  the 
land  of  another  for  right  of  way  or  other  use,  theu  the  owner  will 
have  a  lien  upon  the  land  to  secure  the  payment  of  all  damages  which 
the  Constitution  and  the  law  require  to  be  paid  l>efore  the  right  to  use 
it  vests.  The  value  of  the  land,  damages  caused  to  the  balance  of  the 
tract,  and  any  other  damages  that  with  reasonable  certainty  might  be 
known  as  the  result  of  the  proper  construction  and  operation  of  the 
railway,  would  be  included.  But  the  Constitution  and  laws  of  the 
State  give  no  lien  for  damages  arising  from  negligence  or  unskillful 
contruction  or  operation  of  the  railway.    Id 313 

8.  A  widow  brought  suit  for  recovery  of  town  lots,  alleging  that  the  de- 
fendant, a  railway  company,  had  obtained  a  judgment  for  the  lots  for 
a  freight  depot  against  her  husband  and  herself;  that  she  and  her  hus- 
band continued  to  occupy  the  lots,  and  that  the  railway  company  had 
prosecuted  to  judgment  in  the  District  Court  an  injunction  suit  against 
herself  and  husband ;  that  subsequent  to  her  husband's  death  she  had 
been  arrested  for  contempt  in  violating  the  injunction ;  and  that  upon 
a  second  arrest  for  contempt  proceedings  her  house  had  been  removed 
from  the  lot,  the  railway  thereafter  having  possession;  that  the  con- 
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demnation  proceedings  *'  were  ille^l,"  and  the  injunction  proceedings 
"contrary  to  law.^*  The  petition  also  alleged  abandonment  of  the 
lots  as  a  freight  depot.  Held^  that  exceptions  to  the  petition,  save  as 
to  the  right  from  the  abandonment,  were  properly  sustained ;  there 
being  no  allegations  showing  the  invalidity  of  the  judgments  attacked. 
Muhle  V,  Railway,  459 463 

4.  Defendant  in  condemnation  proceedings  remained  in  possession  of  tiie 
land  condemned  subsequent  to  the  condemnation.  Injunction  was 
perpetuated  restraining  their  further  occupancy.  Contempt  proceed- 
ings followed,  in  which  in  defense  limitation  was  pleaded.  Held,  even 
if  such  possession  can  be  construed  adverse,  yet  the  contempt  proceed- 
ings concluded  the  issue  as  to  limitation.  Id 463 

6.  Oondemnation  proceedings  by  a  railway  company  pass  only  the  right  to 
the  specific  use  for  which  the  property  is  sought,  and  it  seems  that 
upon  a  permanent  abandonment  of  the  use  for  which  the  condemnation 
was  had,  the  land  is  relieved  of  the  burden  cast  upon  it,  and  the  owner 
of  the  fee  is  restored  to  his  complete  dominion  over  it.    Id 464 

6.  When  property  condemned  to  a  special  use  by  a  railway  corporation 

has  never  been  appropriated  to  such  use,  and  there  are  circumstances 
tending  to  show  that  the  intention  to  use  it  for  the  special  purpose 
has  been  permanently  abandoned,  it  would  devolve  upon  the  corpora- 
tion to  explain  the  nonuser,  and  to  show  that  the  abandonment  is  tem- 
porary if  in  fact  it  be  not  permanent.    Id 464 

7.  Until  Uie  property  condemned  is  applied  to  the  use  for  which  it  was 

taken,  the  owner  of  the  fee  has  the  right  to  the  possession  and  enjoy- 
ment.   Id 465 

8.  In  artlde  4202,  Revised  Statutes,  it  is  prescribed  that  a  dissatisfied  party 

in  condemnation  proceedings  may.  within  ten  days  after  the  decision 
of  the  commissioners  is  filed,  file  his  opposition  setting  forth  the  causes 
of  his  objection.  This  not  having  been  done,  it  will  be  conclusively 
presumed  that  the  county  judge  had  performed  his  duty  according  to 
law  in  appointing  disinterested  parties  as  commissioners.  An  objec- 
tion subsequently  made  that  commissioners  were  interested  comes  too 
late,  when  the  facts  were  known  before  the  end  of  the  ten  days.  Rail- 
way V.  Railway,  537 545,  546 

Oontinuanoe. 

1.  See  application  for  second  continuance  in  compliance  with  the  statute, 

to  obtain  testimony  held  material,  which  was  improperly  overruled. 
Dillingham  v,  Ellis,  447 448 

2.  Testimony  to  independent  facts  which  tend  to  establish  an  issue  is  not 

cumulative  to  other  such  testimony.    See  example.    Id 448 

3.  The  rule  that  a  new  trial  will  not  be  granted  to  obtain  cumulative  tes- 

timony, does  not  apply  as  reason  for  overruling  a  motion  for  continu- 
ance.   Such  testimony  may  be  material  although  cumulative.    Id 448 

4.  Failure  to  take  depositions  of  a  witness  residing  in  the  county  is  not  of 

itself  want  of  due  diligence  to  obtain  the  testimony  of  such  witness.  Id,  449 
6.  The  payment  or  tender  of  payment  of  the  fees  of  a  witness  is  not  neces- 
sary in  order  to  show  due  diligence  to  secure  the  attendance  of  a  wit- 
ness, on  second  application  for  continuance.   Id 449 


Digitized  by  VjOOQIC 


740  Index. 

Oontributory  Negligenoe. 

1.  The  doctrine  that  any  degree  of  negligence  which  may  be  gross  on  part 

of  a  defendant  will  enable  a  plaintiff  to  recover  notwithstanding  his 
own  negligence,  is  unsound  in  principle.    McDonald  v.  Railway^  1 12 

2.  That  contributory  negligence  is  no  defense  to  an  injury  intentionally 

inflicted,  is  dear.    Id 14 

8.  See  facts  where  it  is  held  proper  to  instruct  the  jury,  *Hhat  the  plaintiffs 
could  not  recover  if  deceased  was  guilty  of  negligence  contributing  to 
the  accident,  although  the  company's  servants  were  guilty  of  gross 
negligence.''  Nor  was  it  error  to  refuse  the  instruction,  that  if  the 
servants  were  guilty  of  gross  negligence  in  causing  the  death,  the  de- 
fendant was  liable,  without  reference  to  the  acts  of  the  deceased.  M,  11, 14 

OorporatioDs,  Private. 

1.  Corporations  organized  under  the  general  laws  of  the  State  have  no 

powers  other  than  such  as  are  given  by  the  laws  of  the  State  regulating 
such  incorporations;  embracing  powers,  although  not  expressly  given, 
that  are  necessary  to  the  exercise  of  those  that  are.  Hardware  Co,  v. 
Manf,  Co.,  143 149 

2.  The  proposition  that  a  corporation  created  under  the  general  incorpora- 

tion laws  of  this  State  may  do  any  act  in  reference  to  its  property 
which  a  natural  person  may  do  with  his  own,  is  expressly  negatived 
by  the  statute.  The  purpose  for  which  formed,  article  567,  must  be 
stated  in  charter.  Funds  can  not  be  used  for  any  other  purpose,  arti- 
cle 589.  Power  is  given  to  purchase,  etc.,  such  real  and  personal  estate 
as  the  purposes  of  the  corporation  shall  require,  article  575.  'Iliis 
power  to  buy.  sell,  etc.,  seems  to  exist  only  as  required  to  carry  on  the 
business  or  purpose  of  the  corporation.  Jn  this  we  do  not  find  a  grant 
of  power  to  an  insolvent  corporation,  having  ceased  operations,  to  con- 
vey to  preferred  creditors.    Id 161 

8.  The  statute,  article  575,  prescribes  that  corporations  have  power  "  to  en- 
ter into  any  obligations  or  contracts  essential  to  the  transaction  of  its 
authorized  business."  This  restricts  the  power  to  contract  to  the  busi- 
ness authorized  in  the  charters.  And  when  that  business  ceases  with- 
out intent  by  the  corporation  to  resume,  the  business  no  longer  exists, 
nor  the  right  to  contract  therein.   Id 152 

4.  That  business  was  authorized  which  its  charter  stated  it  was  formed  to 
pursue.  Business  is  synonymous  with  employment,  and  when  that 
ceases,  with  no  intent  that  it  be  resumed,  the  business  no  longer  ex- 
isted.   Id 153 

6.  Article  577,  authorizing  the  borrowing  of  money  and  securing  same,  evi- 
dently refers  only  to  a  corporation  doing  business.   Id 154 

6.  The  mere  insolvency  of  a  corporation,  followed  by  a  cessation  of  business 

with  no  intent  to  resume,  will  not  operate  what  Is  technically  known 
as  dissolution;  but  it  has  been  held  in  many  cases,  with  much  reason, 
that  such  condition  of  affairs  will  confer  on  creditors  practically  the 
same  rights  as  they  would  have  under  a  technical  dissolution.   Id 155 

7.  Article  606  establishes  the  proposition  that  a  trusteeship  exists  in  every 

dissolution  to  which  it  is  applicable;  and  this  fixes  upon  the  property 
a  trust  primarily  for  payment  of  debts.  It  would  seem  that  such  trust 
relation  would  result  from  insolvency  and  cessation  of  the  busi- 
ness.   Id 155, 163 
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8.  Revised  Statutes  (Sayles*  edition),  article  1461,  on  receivers;  articles 

3460,  3461,  limited  partnerships;  and  article  611,  on  assignments,  dis- 
cussed.   J3 166 

9.  The  assets  of  an  insolvent  corporation  which  has  ceased  to  carry  on  busi- 

ness, and  does  not  intend  to  resume,  is  a  fund  from  which  all  creditors 
not  secured  by  valid  liens  existing  before  the  condition  was  fixed,  have 
the  right  to  be  paid  on  terms  of  perfect  equality.   Id 168 

10.  The  right  of  an  insolvent  corporation,  having  ceased  operating  in  its 

business,  to  prefer  its  creditors,  is  not  expressly  given  by  statute,  and 
it  can  not  be  implied,  for  it  is  not  necessary  to  the  accomplishment  of 
any  purpose  for  which  such  corporation  maybe  created.  Id 162 

11.  A  promoter,  though  he  purport  to  act  in  behalf  of  the  projected  corpo- 

ration, and  not  for  himself,  can  not  be  treated  as  agent,  because  the 
nominal  principal  is  not  then  in  existence;  and  hence,  where  there  is 
nothing  more  than  a  contract  by  a  promoter,  in  which  he  undertakes 
to  bind  the  future  corporation,  it  is  generally  conceded  that  it  can  not 
be  enforced.    Railway  v.  Granger^  350 363 

12.  tt  is  also  generally  held,  that  contracts  by  promoters  made  in  behalf  of 

the  corporation,  within  the  scope  of  its  general  authority,  may  be 
adopted  by  the  latter  after  its  organization ;  and  that  if  a  contract  be 
made  in  behalf  of  a  corporation  by  its  promoters,  and  the  corporation 
after  its  organization,  with  a  knowledge  of  the  facts,  accepts  its  ben- 
efits, it  must  assume  its  burdens;  and  if  the  other  party  has  performed 
the  stipulations  binding  upon  him  the  contract  may  be  enforced  as 
against  the  corporation.   M 364 

13.  Having  exercised  rights  and  enjoyed  benefits  secured  to  it  by  the  terms 

of  a  contract  made  by  its  promoters  in  its  behalf,  a  corporation  should 
be  held  estopped  to  deny  its  validity.  H 366 

14.  It  is  generally  held,  that  in  the  absence  of  such  provision  (for  payment 

of  expenses  of  organization)  in  the  charter,  no  implied  promise  can 
be  imputed  to  a  corporation  to  pay  for  the  services  of  a  corporator  or 
promoter  before  the  corporation  comes  into  existence.  A  contract 
made  by  a  promoter  may  be  adopted  by  a  corporation  expressly,  or 
impliedly  by  exercising  rights  under  it,  but  otherwise  it  is  not  binding 
upon  such  corporation.  Id 366 

16.  The  proposition  out  of  which  the  matter  in  dispute  arose  was  to  con- 
struct a  railway  between  named  points  upon  receiving  a  named  bonus. 
Acceptance  of  the  bonus  imposed  the  burden  proposed.  This  is  dif- 
ferent from  the  contract  by  a  promoter  for  services  in  getting  up  the 
bonus,  preparing  the  articles  of  incorporation,  and  the  necessary  ex- 
penses of  the  organization.    Id 366 

16.  A  promoter  of  the  defendant  company,  prior  to  the  incorporation,  em- 
ployed the  plaintiff,  who  aided  in  getting  up  a  bonus  for  the  proposed 
corporation,  and  by  advice  otherwise  aided  the  enterprise  before  and 
after  the  incorporation,  on  the  employment  of  the  promoter.  Held, 
that  for  the  services  before  the  incorporation  he  could  not  recover. 
The  judgment  below  including  gross  amount  for  services  before  and 
after  incorporation,  a  reversal  is  necessary.  HcDonough  v.  Bank,  34 
Texas,  309,  overruled,  in  holding  that  merely  by  accepting  the  benefits 
of  the  plaintiff^s  labor  the  defendant  relied  on  and  became  bound  un- 
der the  promoter*s  contract.    Id 357  368 
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17.  A  mercantile  firm  executed  to  a  trustee  a  conveyance  of  their  stock,  and 

delivered  possession .  By  the  conveyance  the  trustee  was  to  sell  of  the 
stock  sufficient  to  pay  the  claims  of  certain  named  creditors,  costs  of  the 
trust,  and  commissions  to  trustee,  and  the  residue  was  to  be  returned  to 
the  grantors.  The  beneficiaries  knew  nothing  of  the  transaction,  and 
had  not  assented  to  it  before  an  attachment  by  another  creditor  was 
levied  upon  the  stock.  Held^  that  the  assent  of  the  beneficiaries  was 
necessary  to  the  validity  of  the  conveyance  as  against  the  attachment. 
Milling  Co,  v,  Eaton,  Ouinan  A  Co.,  401 407 

18.  It  is  well  established  as  a  general  rule,  that  a  corporation  is  not  bound  by 

the  contracts  of  its  promoters.  After  its  incorporation  it  may  adopt 
such  contracts,  and  thereby  make  itself  liable.  If,  therefore,  a  corpo- 
ration adopt  such  contract,  and  after  such  adoption  the  other  party 
acquiesce,  and  receive  the  benefits  of  the  contract,  he  should  be  es- 
topped to  deny  that  he  is  bound  by  all  its  terms.  See  example.  CoUon 
Press  Co,v,  MeKellar,^94 700 

Oosts.    See  Beceivership,  4. 

County  Court.    See  Jurisdiction  of  County  Court,  1,  2. 

County  Sohool  Funds.    See  Commissioners  Courts  1-6. 

Court  House  Door.    See  Trust  Sale^  1. 

Courts— Military.    See  Military  Government  in  Texas^  1-6. 

Damagres.    See  Mental  Anguish, 

1.  It  has  been  repeatedly  held  by  this  court,  that  where  no  actnal  damage  is 

shown,  there  can  be  no  recovery  of  exemplary  damages.  We  regard 
the  rule  as  safe  and  salutary  and  are  not  disposed  to  disturb  it.  €^ 
rard  v.  Moore,  675 676 

2.  Where  stock  in  a  corporation  has  been  wrongfully  garnished,  and  which 

is  fluctuating  in  value,  the  holder  is  not  entitled  to  damages  for  the  dif- 
ference in  value  of  the  stock  at  the  time  of  the  service  of  the  garnish- 
ment and  at  the  time  of  the  trial,  when  it  appears  that  the  service  of 
the  writ  did  not  occasion  the  fall  in  the  stock.  The  party  must  show 
not  only  that  he  suffered  damages,  but  also  that  they  were  caused  by 
the  act  complained  of.  H 677 

Deed. 
1.  A  deed  for  certain  town  lots  purported  to  be  in  consideration  of  #5,  and 
granted  the  property  to  C.  M.  Dubois,  bishop  of  Galveston,  and  his 
successors  in  office,  for  the  use  of  the  Roman  Catholic  Church.  The 
habendum  clause  Is  as  follows:  ^'  To  have  and  to  hold,  all  and  singu- 
lar, the  premises  above  mentioned,  unto  the  said  C.  M.  Dubois,  bishop 
of  Galveston,  for  the  use  aforesaid,  and  to  his  successors  and  assigns 
forever."  Under  this  deed  the  grantee  took  a  fee  simple  title  In  trust 
for  the  benefit  of  the  church.  No  conditions  subsequent  were  ex- 
pressed.   Olcottv.  Gabert,Ul • 134 
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Deed  —  continued, 

2.  The  mere  declaration  of  the  uses  to  which  the  granted  premlaes  are  to 

be  applied  do  not  ordinarily  import  a  condition .  lA 125 

3.  The  use  of  the  word  assigns  in  the  habendum  clause  indicates  that  it  was 

contemplated  that  the  trustee  should  have  the  power  to  sell  the  lots, 
and  thus  to  divert  them  to  a  purpose  other  than  that  primarily  in- 
tended.   J» .....126 

4.  A  purchaser  at  foreclosure  sale  of  all  the  lots  at  a  certain  place  owned  by 

the  mortgagor  takes  no  title  to  lots  sold  by  the  mortgagor  prior  to  the 
lien.     M 125 

5.  Bishop  Dubois,  by  attorney  Bishop  Gallagher,  by  ordinary  deed  with 

special  warranty,  conveyed  the  lots  m  controversy  to  Olcott,  who  had 
bought  at  the  foreclosure  sale  under  subsequent  mortgage.  After  the 
deed  appears  a  recital  that  the  motive  was  to  restore  the  lots  not  used 
by  the  church  to  their  owner,  etc.  Held,  that  this  recital  did  not  re- 
store the  property  to  the  railway  company,  the  grantor  of  Bishop 
Dubois,  so  as  to  enure  to  the  benefit  of  a  purchaser  under  execution 
against  the  railway  company.    Id 127 

6.  There  was  no  legal  or  equitable  obligation  upon  Bishop  Dubois  to  re- 

convey  the  lots  to  the  railway  company,  as  it  had  passed  title  by  its 
deed.  The  effects  of  the  railway  company  had  been  sold  out.  In  dis- 
charging the  moral  obligation,  as  there  was  no  legal  or  equitable  one, 
the  choice  by  him  l)etween  the  railway  company  and  the  purchaser  at 
foreclosure  sale  could  wrong  no  one.  The  deed  did  not  accrue  to  the 
benefit  of  the  railway  company.   Id 127 

.DepositionB. 

1.  A  party  to  the  suit  testified  by  depositions.    Held^  competent  on  cross- 

interrogatories  to  show  the  manner  in  which  the  answers  had  been 
prepared  and  taken  down,  and  as  to  the  persons  present  at  the  time  of 
taking  the  depositions.    Blum  v,  Jones^  492 495 

2.  It  seems  that  a  deposition  taken  by  an  employe  of  the  witness  testifying 

in  his  own  behalf,  on  motion,  should  be  suppressed.  But  if  such  dep- 
osition is  not  suppressed,  the  party  offering  it  is  entitled  to  have  it 
read  without  the  discredit  which  may  attach  to  it  in  the  minds  of  tlie 
Jury  by  proof  of  the  fact  t^at  the  officer,  by  reason  of  bis  relations  to 
the  parties,  was  not  legally  authorized  to  take  it.   Id 495 

J^esoription.    &ee  Sheriff  Sals,  2,6. 

I.  The  order  confirming  an  administration  sale  described  the  land  sold  as 
'*  1800  acres  of  land,  it  being  the  upper  part  of  said  survey.*"  The  ad- 
ministrator made  a  deed  for  1800  acres  of  land  described  as  *' being 
the  upper  part  of  the  league  and  labor  of  land  granted  to  the  beirg  of 
Mary  Bird,  situated  on  ttke  waters  of  Pecan  Bayou,  in  Travis.^^  Held, 
that  by  the  description,  ^*'the  upper  part  of  said  survey,^''  nothing  would 
pass,  for  want  of  certainty  as  to  what  was  intended  to  he  conveyed. 

Harris  v.  Shc^fer,  S14 317 

S*  In  an  administration  sale  the  order  of  sale  may  be  looked  to  in  aid  of 
the  description  given  in  the  confirmation  or  deed.    But  in  this  case  the  . 
order  of  sale  directed  that  the  sale  be  made  of  land  on  the  upper  line. 
This  in  no  way  aided  the  description  upper  part;  rather  was  it  contra- 
dictory or  confusing.   M 320 
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Description  —  continued, 
3.  A  mortage  was  executed  upon  ^^  My  herd  of  fifteen  hundred  cattle,  lo- 
cated upon  my  ranch  pasture  in  HcCulloch  County,  Texas,  each  and 
all  of  such  cattle  being  marked  and  branded  with  the  following  mark 
and  brand,  F+H,  and  consisting  of  bulls  and  breeding  and  grazing 
cattle  of  one  year  old  and  upwards/'  Subsequently  the  mortgagor  ex- 
ecuted another  mortgage  upon  his  entire  herd.  In  a  contest  between 
the  two  mortgagees  it  appeared  that  at  the  date  of  the  first  mortgage 
tbere  were  in  the  herd  200  calves  under  one  year  old,  and  that  at  the 
trial  the  increase  numbered  about  1800  head . 

Heid:  1.  The  description  in  the  first  mortgage  included  the  in- 
crease  638^ 

2.  The  description  did  not  include  the  calves  under  one  year  old, 
and  they  were  subject  to  the  second  mortgage.  Bank  v.  Mortgage  and 
Investment  Co.,  636 640 

Disqualiflcation  of  Judsre. 

1.  When  a  Judge  of  a  Court  of  Civil  Appeals  does  not  sit  in  the  determina- 

tion of  a  cause,  a  question  involving  his  disqualification  under  the 
Constitution  does  not  give  Jurisdiction  to  the  Supreme  Court  by  writ 
of  error.    HoU  v.  Maverick^  457 459 

2.  City  of  Austin  v.  Nalle,  85  Texas,  520,  adhered  to,  that  when  one  Judge 

of  a  Court  of  Civil  Appeals  is  disqualified  the  remaining  members  con- 
stitute a  court,  and  can  determine  the  cause.    M 459' 

Distress  Warrant. 

Distress  warrant  was  obtained  and  issued  January  19, 1891,  returnable 
May  11, 1891,  to  District  Court  Tarrant  County,  the  first  day  of  the 
next  term.  The  writ  was  levied  and  returned.  May  9, 1891,  plaintiff 
in  distress  warrant  filed  petition.  The  county  in  the  meantime  had 
been  divided  into  two  Judicial  districts,  and  it  did  not  affirmatively 
appear  that  the  petition  was  filed  at  the  first  term  after  the  return  of 
the  warrant.  Motion  at  subsequent  term  to  dismiss  was  properly  over- 
ruled .  Held^  the  suit  was  commenced  by  the  issuing  of  the  distress  war- 
rant, the  citation,  and  return.  The  petition  was  simply  the  declaration 
of  the  cause  of  action  in  detail,  required  to  be  filed  before  the  first 
appearance  day.  But  if  the  petition  be  filed  before  the  case  is  dis- 
missed by  the  court,  there  is  no  good  reason  why  the  cause  should  be 
dismissed  because  of  delay  in  filing  the  petition.  Bateman  A  Bro,  v, 
Maddox,hi& 552,56$: 

Bquity. 

1.  This  court  has  never  countenanced  a  proceeding  to  make  the  debtor  ap- 

ply his  assets  to  the  payment  of  a  Judgment  agaiifst  him.  or  to  compel 
him  to  disclose  his  assets  so  that  an  execution  may  be  levied,  or  a 
writ  of  garnishment  served  to  reveal  them.  We  are  of  opinion,  that 
in  the  absence  of  a  statute  conferring  authority  for  the  proceeding,  it 
should  be  held  thac  none  exists.  Car  gill  db  Dennis  v,  Kountze  Bros,^  386.  396- 

2.  See  facts  held  not  to  bring  the  case  within  any  of  the  exceptions  to  the 

general  rule  of  the  law,  nor  showing  equities  calling  upon  a  court  to 
interfere.    Sanborn  v.  Murphy^  437  , 44{^ 

3.  The  administrator  having  a  valid  claim  against  the  estate  at  the  time  of 
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Bquity  ~  continued. 

his  attempted  acquisition,  which  claim  was  a  cbary^e  upon  the  certifi- 
cate, the  heirs  are  not  entitled  to  recover  the  land  without  first  pajring 
the  purchase  money  (appraised  value)  and  interest  to  the  date  of  re- 
covery.   Halsey  v.  Jones^  488 491 

4.  A  mortgage  covered  a  large  tract  of  land.  The  mortgagor  subsequently 
sold  a  part  of  the  tract.  The  mortgage  was  foreclosed  against  the  es- 
tate of  the  mortgagor,  the  purchaser  of  the  part  not  being  made  a 
party.  Held,  that  the  purchaser  was  not  affected  by  such  foreclosure, 
and  he  was  not  required  to  return  the  purchase  money  as  condition 
for  recovery.  Had  he  been  party  he  may  have  defeated  the  claim  by 
limitation ;  or  at  least  he  may  have  obtained  an  order  requiring  the 
mortgagee  to  sell  that  part  of  the  land  not  disposed  of  before  sale  of 
his  part.    Bradford  v.  Knowles.  606 ; 610 

SIstoppel.    See  Married  Women— Power  to  Contract;  Pleading^  11, 

Evidence. 

1.  That  extrinsic  evidence  may  be  introduced  to  locate  and  identify  land 

passing  by  a  sheriff^s  deed  containing  an  accurate  but  general  descrip- 
tion, is  recognized  by  this  court.  The  rule  applies  to  sheriffs^  sales, 
as  to  conveyances  executed  by  the  owner.    BoiUh  «.  Croiby^  15 1^ 

2.  Negligence  against  a  railway  company  is  not  presumed  from  the  proof 

of  a  condition  of  facts,  and  that  injury  followed,  without  something 
to  connect  the  facts  as  causing  the  injury.  The  injury  alone  does  not 
necessarily  prove  its  connection  as  effect  of  the  preceding  facts.  BaiU 

way  V.  kizziah^  81 88 

8.  Article  2262,  Revised  Statutes,  prescribing  that  where  an  instrument  de- 
clared on  is  charged  to  have  been  executed  by  the  other  party,  etc.,  it 
shall  be  received  in  evidence  without  the  necessity  of  proving  its  exe- 
cution, does  not  render  such  instrument  evidence  without  proof 
against  a  vendee  from  the  party  executing  it  of  property  affected 
thereby.  The  liens  executed  by  Lignoskl  and  wife  were  not  admissi- 
ble, without  proof,  against  their  vendee  over  his  objection.  Lignoaki 
V.  Crooker,d24 328 

4.  Article  2257,  Revised  Statutes,  is  sufficiently  complied  with  by  attaching 

the  recorded  instrument  to  the  petition  as  an  exhibit,  thus  making  it 
part  of  the  pleadings.    This  is  sufficient  notice  of  filing.    Id 329 

5.  It  is  competent  for  a  witness  to  testify  as  to  market  value  of  livestock 

at  Chicago  on  a  given  day,  although  the  witness  at  the  time  was  in 
Texas.  His  means  of  knowledge  were  stated  to  be  his  daily  receipt  and 
inspection  of  telegrams  and  stock  Journals  from  Chicago,  giving  prices 
from  day  to  day.    Railway  v.  Donovan  A  Oo,^  378 380 

6.  Deeds  and  patents  introduced  by  plaintiff  in  evidence  for  all  purposes 

could  be  used  in  behalf  of  the  defendant  as  if  offered  in  its  own  behalf. 
See  example.    Railway  v.  Ousenberry,  526 628 

7.  Plaintiff  in  suit  for  damages  proved  the  alleged  injury  by  burning  grass 

upon  a  survey  in  which  plaintiff  owned  the  south  half.  The  testi- 
mony was  insufficient;  it  devolved  upon  plaintiff  to  prove  the  burn- 
ing was  upon  the  south  half  owned  by  him.    Id 628 

8.  Patent  issued  in  1855.    It  recited  that  the  land  was  situated  in  Cooke 

County.    Deposition  of  the  Commissioner  of  the  Qeneral  Land  Office 


Digitized  by  VjOOQIC 


746  Index. 

Bvidenoe  ~  continued. 

stated  that  the  certificate  was  located  in  Cooke,  now  Archer  Connty. 
In  absence  of  any  other  testimony,  a  deed  for  the  land  (now  in  Archer 
County)  recorded  in  Cooke  County  January  10, 1867,  will  be  held  to 
have  been  properly  recorded ;  and  a  copy  admissible  in  evidence  an* 
der  the  statute.    SalUuterv,  Mann  A  8tephenByQ4a 646 

Fact  Case. 

In  1885,  Templeman  entered  into  an  oral  a^ifreement  with  the  wife  of  A. 
J.  Ward  by  which  he  delivered  to  her,  upon  her  farm  in  Texas.  339 
head  of  sheep,  which  were  put  with  172  head  of  sheep,  the  separate 
property  of  Mrs.  Ward,  in  a  common  flock.  Templeman  having  more 
sheep  than  Mrs.  Ward,  their  interests  were  equalized  by  the  care,  con- 
trol, and  keeping  of  the  sheep  by  her.  They  became  equal  owners  of 
the  flock,  each  owning  an  undivided  one-half  interest  thereof.  The 
proceeds  of  the  wool  and  the  profits  were  to  be  equally  divided  be- 
tween the  parties.  The  sheep  remained  on  the  farm  and  were  in  the 
possession  of  A.  J.  Ward  for  more  than  two  years.  Templeman's  in- 
terest in  the  proceeds  of  the  wool  was  accounted  for  annually.  Sep- 
tember 2, 1891,  the  sheep  were  levied  upon  and  sold  as  the  property  of 

the  husband,  A.  J.  Ward.    Gibbs  &  Gibbs  were  the  purchasers 360 

In  contest  between  Templeman  and  the  purchasers.  Held:  1.  The 
intention  was  to  make  the  combined  flock  common  property  of  the  con- 
tracting parties,  and  that  each  should  share  equally  in  profits  resulting 
from  it.  The  contract  when  executed  made  the  combined  flock  com- 
mon property  of  Mrs.  Ward  and  Templeman,  and  made  them  tenants 
in  common 363 

2.  The  contract  did  not  show  a  loan  by  Templeman S6I 

3.  From  such  a  contract  and  such  relation  no  reservation  or  limita- 
tion by  way  of  condition,  reversion,  remainder,  or  otherwise  could 
arise,  whether  these  words  be  used  in  a  technical  or  in  any  popular 
sense 363 

4.  The  increase  and  profits  of  Mrs.  Ward's  share  became  subject  to 
debts  of  the  husband,  as  community  property.  Templeman  v.  Gibbs^ 
358 863 

Palse  Imprisonment. 

Arnold  was  arrested  by  a  deputy  United  States  marshal  without  having 
a  warrant.  Such  warrant,  however,  was  in  the  hands  of  the  marshal. 
No  greater  force  was  used  in  the  arrest  than  would  have  been  neces- 
icary  had  the  capias  been  in  the  possession  of  the  deputy.  In  action 
for  damages  by  Arnold  against  the  marshal  for  false  imprisonment, 
Held^  that  no  legal  ground  for  damages  existed,  and  that  the  irregular 
mode  of  arrest  did  not  aff'ect  the  authority  of  the  marshal  to  make  the 
arrest,  or  cause  it  to  be  made.    Cabell  v.  Arnold^  102 107 

Fees  of  Office. 

It  is  contrary  to  public  policy  in  this  State  for  a  public  officer  to  assign 
or  give  a  lien  upon  his  unearned  compensation  which  is  given  by  law, 
whether  such  compensation  be  salary  or  fees.  Any  such  assignment 
or  lien  is  void.    Bank  v.  Ff»*,303 804 
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Fellow  Servants. 

1.  The  Act  of  Marob  10, 1891  (Laws  of  Twenty-second  Legislature,  chapter 

24),  entitled  ''An  act  to  define  who  are  fellow  servants,  and  who  are 
not  fellow  servants,^ ^  is  oonstitutional.  It  applies  to  all  railways  do- 
ing business  in  the  State;  all  who  are  affected  by  the  act  are  under 
the  same  conditions.  Nor  does  the  title  embrace  two  subjects.  There 
is  but  one  subject,  which  is  expressed  in  the  affirmative  and  negative 
form.    Campbell  V.  Coo*,  630 638 

2.  It  not  being  alleged  or  shown  that  a  railway  conductor  had  authority  to 

employ  or  discharge  brakemen,  they — that  is  the  brakemen  and  con- 
ductor on  the  same  train— are  fellow  servants.  M 636 

Foreolosure. 

1.  The  mortgagor's  deed  for  the  mortgaged  land  executed  subsequent  to 

the  mortgage  was  duly  recorded.  After  such  record  the  grantee  in 
the  deed  is  a  necessary  party  in  foreclosure  proceedings.  A  decree  of 
sale  in  proceedings  to  which  he  was  not  a  party  does  not  affect  his 
rights.    Bradford  v,  Knowles^  505 608 

2.  The  rule  above  stated,  and  effect  of  the  foreclosure  decree,  is  distinguish- 

able from  cases  for  decree  enforcing  the  vendor's  lien.  In  these  cases 
the  purchaser  at  the  sale  may  recover  the  land,  unless  the  original  pur- 
chase money  be  paid,  although  the  junior  purchaser  was  not  party  to 
the  foreclosure  suit.    Id 609 

Porfeiture  of  Survey.    See  Land  Certificate,  6, 

1.  The  forfeitui^e  of  the  original  survey  by  reason  of  failure  to  return  the 

certificate,  with  survey,  to  the  General  Land  Office  on  or  before  Au- 
gust 31, 1853  (Paschal's  Digest,  article  4562),  did  not  validate  the  at- 
tempted abandonment  of  the  Frio  County  survey  by  the  administra- 
trix, made  prior  to  1852,  nor  affect  the  ownership  of  the  certificate. 
Jones  V,  Lee,  25 61 

2.  Jones  and  the  other  purchasers  at  the  sale  of  the  Comal  County  loca- 

tion taking  no  interest  in  the  certificate  489,  can  hold  nothing  in  the 
relocation  by  reason  of  their  purchase  of  the  void  claim  to  the  land 
in  Comal  County;  it  accrued  to  the  original  owners,  Jones  and  the 
Smith  estate.    Id 61 

Praud. 

1.  In  cases  of  fraudulent  conveyances  equity  will  extend  its  aid  to  the 

creditor  by  entertaining  a  bill  against  the  proper  parties  which  points 
out  the  property  and  specifies  the  particulars  in  which  the  fraud  con- 
sists, and  will^  as  in  all  other  cases,  grant  a  discovery  as  ancillary  to 
the  action.     Cargill  A  Dennis  v.  Kountze  Bros,,  386 395 

2.  Cronin  v.  Gay,  20  Texas,  460;  and  Love  v.  Keowne,  68  Texas,  191,  ad- 

hered to.  The  statute  prescribes  a  mode  of  discovery  as  auxiliary  to 
a  regular  suit,  but  not  as  an  independent  remedy.  Bills  of  discovery 
were  abolished  by  the  enactment  of  statutory  proceedings  covering 

the  subject.    Id 395 

8«  In  suit  by  purchasers  from  an  insolvent  debtor  against  a  sheriff  for 
seizing  the  property  so  conveyed,  it  was  in  issue  that  there  had  been 
a  fraudulent  combination  between  the  plaintiffs  and  the  debtor.  Held, 
competent  to  show  the  confidential  business  relations  between  them. 
Bium  V.Jones,  492 494 
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Guaranty. 

Parties  executed  the  following  fi^aaranty :  *'  Know  all  men  by  these  pres- 
ents, that  we,  *  '  *  *  in  consideration  of  goods  sold  and  to  be  de- 
livered to  A.  E.  Krempkau,  of  city  of  Laredo,  by  William  J.  Lemp, 
*  *  *  do  hereby  guarantee  full  payment  to  said  Lemp  of  the  value 
of  all  goods  sold  and  delivered  since  the  first  day  of  March,  1889,  or 
that  may  be  hereafter  sold  and  delivered  to  said  Krempkau,  not  to  ex- 
ceed, however,  the  sum  of  $3000/^  Executed  March  25, 1889.  Goods 
to  amount  of  over  $8000  at  various  times  had  been  sold  by  Lemp  to 
Krempkau,  and  there  remained  unpaid  a  balance  of  #1304.60,  for  which 
suit  was  brought  upon  the  guaranty.  Payment  was  resisted  upon  al- 
leged ground  that  the  guaranty  only  extended  to  the  amount  of  |3000 
of  goods. 

Held:  1.  The  meaning  not  being  evident  whether  the  limitation, 
''  not  to  exceed,  however,  the  sum  of  $3000,"  qualified  the  words  fiUl 
payment^  or  value,  it  was  a  case  proper  to  resort  to  parol  evidence  for 
the  construction  of  the  instrument 693^ 

2.  Circumstances  and  declarations  are  competent  to  show  the  nature 
of  the  contemplated  transaction  evidenced  by  a  written  contract 693- 

8.  Testimony  tending  to  show  the  intention  of  the  parties  appearing 
in  the  findings  of  fact  by  the  trial  court  on  issue  of  fraud,  such  condi- 
tion of  the  record  does  not  prevent  the  application  of  the  rule,  that  in 
absence  of  a  statement  of  facts  it  will  be  presumed,  on  appeal,  that  all 
facts  necessary  to  support  the  Judgment  were  proved,  and  that  such 
facts  had  been  adduced  in  support  of  the  Judgment  for  the  plaintiff  on 
the  guaranty 69$ 

4.  Delivery  and  acceptance  of  the  guaranty  did  not  need  teetimony 
other  than  the  contents  of  the  paper.    Len^  v.  Artnengol,  690 693 

Guardian  and  Ward.    See  Parties,  I. 

Handwriting. 

Eborn  v.  Zimpelman,  47  Texas,  603,  adhered  to,  as  to  standard  of  oom- 
I>arison  of  handwriting  when  question  of  forgery  is  in  issue.  The 
standard  of  comparison  must  be  admittedly  or  undoubtedly  genuine. 
See  example.    Jester  v.  Steiner,  415 42(^ 

Heirs. 

Heirs  can  not  sue  without  alleging  and  proving  that  there  is  no  admin- 
istration upon  the  estate,  and  that  there  is  no  necessity  for  one.  To 
this  rule  an  exception  is  recognized  where  suit  is  necessary  for  preser- 
vation of  the  estate.    Bichardson  v.  Vaughan,  93 94 

Hiring  Out  Oonviots. 

Under  the  statute,  one  convicted  of  seduction,  and  a  pecuniary  fine  ad- 
Judged  as  punishment,  can  not  lawfully  be  hired  out,  as  provided  in 
case  of  parties  convicted  of  misdemeanors.  Bev.  Stats.,  art.  3602. 
Wardv.  White^UO 171 

Homestead. 
1.  Article  IG,  section  50,  of  the  State  Constitution,  while  it  operates  as  a 
restriction  on  the  power  of  a  husband  and  wife  to  impose  charges  upon 
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Homestead — continued. 

the  homestead,  recognizes  ibeir  power  to  do  this  hy  a  mortgage*  trust 
<leed,  or  other  lien  to  secure  payment  for  work  or  lahor.  and  in  con- 
structing improvements  upon  it:  and  in  absence  of  legislation  declar- 
ing the  only  mode  in  which  this  may  he  done,  no  good  reason  is  per- 
ceived why  it  may  not  be  mortgaged  to  secure  a  debt  contracted  as  a 
debt  must  be  to  bind  the  homestead  for  labor  or  material  used  in  im- 
proving it.    This  applies  as  well  to  contract  liens  as  to  statutory  liens . 

LippencoU  v,  York,  276 279 

"d*  Under  the  Constitution  the  homestead  may  be  encumbered  for  improve- 
ments thereon.  A  contract  executed  in  the  manner  prescribed  by  law 
to  a  lumber  company  for  labor  and  material  to  be  used  upon  the  home- 
stead, and  duly  acknowledged,  gives  an  express  lien  on  the  homestead 
to  secure  the  value  of  the  labor  and  material  expended  in  improving 
such  homestead .     Boaley  v.  Pease,  292 29 

3.  The  filing  of  such  express  lien  on  the  homestead  for  record  operates  as 

notice  to  subsequent  purchasers.  It  is  immaterial  that  such  paper 
may  have  been  recorded  in  a  book  kept  for  the  record  of  deeds.    Id. .  295 

4.  Under  the  Constitution  an  express  lien  may  be  made  upon  the  home- 

stead by  the  husband  and  wife,  with  privy  examination  of  the  wife, 
to  secure  payment  for  labor  and  material  to  be  furnished  to  improve 

such  homestead.    Lignoski  v.  Grooker^  324 327 

6.  Such  liens  have  force,  although  not  recorded  as  required  in  case  of  stat- 
utory liens  upon  the  homestead  for  work  and  labor  thereon.    Id 327 

Homestead  Donation. 

On  October  28, 1889,  L.  and  C.  went  upon  a  strip  of  vacant  land,  and 
each  worked  upon  the  land  selected  by  him  for  half  a  day.  Next 
da}'  each  made  affidavit  of  claim  as  actual  settler,  and  application  for 
survey.  Each  was  head  of  a  family.  One  returned  In  January  and 
the  other  in  February,  1890,  with  his  family,  built  residence,  enclosed 
and  cultivated  part  of  the  land.  March  10. 1890,  B.  applied  to  buy  the 
land,  including  the  claims  of  both.  March  20, 1890,  the  land  was  sur- 
veyed under  all  the  claimants.    The  Commissioner  of  the  Land  Office 

issued  patent  to  B.    He  sued  L.  and  C 130 

Held:  1.  The  applications,  October  29,  gave  no  right,  as  neither 
was  an  actual  settler 131 

2.  The  survey.  March  10, 1890,  without  an  application  that  can  be 
considered  for  any  purpose,  gave  no  validity  to  the  claims  for  home- 
stead donations 132 

3.  If  L.  and  C,  at  the  time  they  had  become  actual  settlers,  had 
made  affidavit  of  such  facts,  and  applied  for  survey,  their  claim  would 
have  been  valid  against  B.,  a  purchaser  under  what  is  known  as  the 
Scrap  Act.  Laws  Twenty-first  Legislature,  ch.  54,  p.  48.  Busk  v. 
Xowrie,  128 132 

Husband  and  Wife.  See  Caee  in  Judgment,  4;  Community  Property,  2, 
1.  A  wife,  joined  by  her  husband,  may  convey  her  separate  property,  and 
the  conveyance  by  the  grantee  in  such  deed  to  the  husband  would  vest 
the  title  in  the  husband.  Same  rule  would  obtain  as  to  homestead.  In 
this  way  a  wife  may  convey  her  separate  property  or  the  homestead  to 
the  husband.    Biley  v,  Wilson,  240 243 
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Hosbcmd  and  Wife  ~  continued . 
2.  It  is  necessary  that  the  deed  by  the  bmdNind  and  wife  should  be  deiHv- 
ered  to  their  grantee.  H 943 

Idem  Sonans. 

The  question  of  identity  of  names  is  addressed  to  the  ear  and  not  to  the 
eye.  If  the  attentive  ear  finds  difficulty  in  distin^ishing  them  when 
pronounced,  they  will  be  considered  as  idem  sonans.  Busse  and  Bosse 
are  idem  sonans.     Ogden  A  Johnson  o.  Bosae^  386 349 

Identity. 

Where  there  is  no  evidence  to  the  contrary,  and  no  suspicion  cast  upon 
the  transaction,  similarity  of  names  is  snfficient  evidence  of  identity. 
Not  so  when  suspicion  is  cast  upon  the  identity  of  the  person.  See 
illustration.    Jester  v,  Steiner^  4lo 4]S^ 

Illegal  Oontraot. 

It  is  contrary  to  public  policy  in  this  State  for  a  public  officer  to  assign 
or  give  a  lien  upon  his  unearned  compensation  which  is  given  by  law, 
whether  such  compensation  be  salary  or  fees.  Any  such  assignment 
or  lien  is  void.    Bank  v.  Fimky  3/^ 304 

Injunotion. 

1.  Under  article  2875,  Revised  Statutes,  the  fraud  that  will  excuse  failure 
to  apply  for  an  Injunction  against  a  judgment  within  twelve  months, 
has  in  contemplation  some  act  other  than  the  mere  talcing  of  a  Judg- 
ment that  ought  not  to  have  been  taken.  Williams  v.  Lvmpkin^  641 ... .  649 

9.  That  injunction  was  erroneously  perpetuated  as  part  of  the  relief  is  not 
material,  inasmuch  as  grounds  were  shown  to  support  the  judgment 
relieving  the  homestead  from  the  effect  of  the  foreclosure  decree, 
against  which  relief  there  was  no  bar.  The  result  being  correct,  the 
Judgment  is  approved.   Id 649. 

Injuries  Resulting  in  Death. 

1.  It  is  settled  law,  that  the  statute  of  a  State  which  for  a  tort  gives  a 

right  of  action  in  derogation  of  the  common  law,  or  a  right  of  action 
unknown  to  that  law,  can  have  no  extra-territorial  force;  and  in  ac- 
cordance with  this  rule,  it  has  been  expressly  decided  in  this  State 
that  for  an  injury  Inflicted  in  another  State,  which  results  in  the  death 
of  the  party  injured,  the  surviving  relatives  have  no  right  to  recover 
in  th is  State .    De  Ham  v.  Railway,  68 69^ 

2.  That  the  injured  party  died  within  this  State  from  injuries  received 

elsewhere,  does  not  give  right  of  action.  The  primary  cause,  or  the 
wrong  sufl'ered,  was  when  the  injury  was  inflicted,  and  the  residence 
of  the  deceased  or  the  place  of  his  death  are  immaterial.   M 70 

Insurance.    See  Trusts^  2,  ^,  8, 

Inspector  of  Cars. 

An  employe  sued  a  railway  company  for  damages  alleged  to  have  been 
sustained  by  plaintiff  from  defective  air  brakes  in  use  on  the  road. 
The  defendant  pleaded  that  the  plaintiff  was  a  car  inspector,  and 
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Inspector  of  Cats —  continued. 

obar^ed  with  that  duty.  There  wae  testimony  tending  to  stippoTt  the 
allegations.  Held,  that  the  oourt  erred  in  refusing  to  instruct  the  Jury 
that  if  the  plaintiff,  by  his  employment,  was  charged  with  that  duty, 
then  be  oouJd  not  recover  for  injuries  suffered  on  account  of  defects 
that  he  might  have  discovered.    Bailwaif  v,  Kizziah,  Si 89 

Judfirment— Consent.    See  Practice,  3. 

Jadfirment  Lien. 

1.  Under  the  statutes  CBevised  Statutes,  articles  8153-^163),  it  is  clear  that 

a  clerk  of  a  County  Court  would  have  no  lawful  power  to  file  and  record 
an  abstract  of  a  Judgment  unless  it  was  certified  as  the  statute  requires; 
but  there  is  nothing  in  the  statutes  which  seems  to  require  that  the  cer- 
tificate of  authentication  shall  also  be  recorded.    Spence  v.  Brown,  430.  438> 

2.  The  certificate  under  the  hand  and  seal  of  the  clerk  making  the  abstract 

*  *  *  is  the  evidence  of  authenticity  of  the  abstract,  without  which 
the  clerk  called  upon  to  record  it  has  no  authority  to  record ;  but  in 
the  absence  of  a  statute  requiring  such  certificate  of  authentication  to 
be  recorded  with  the  abstract,  courts  have  no  power  or  right  to  hold 
that  the  record  of  such  a  certificate,  as  well  as  the  abstract,  is  essential 

to  the  lien.    Id 435 

8.  Article  3159,  Revised  Statutes,  concerning  judgment  liens,  is  not  subject 
to  article  4299  on  the  general  subject  of  regisitration  of  instruments  of 
writing,etc.    See  discussion.  Id 435 

Judicial  Knowledge. 

The  court  should  take  judicial  knowledge  of  the  fact  that  in  1854  all  ttie 
unappropriated  public  domain  in  Van  Zandt  County  was  reserved  from 
location  by  the  Act  of  December  21, 1853,  entitled  '^An  act  to  provide 
for  the  construction  of  the  Mississippi  &  Pacific  Railway."  Duren  v. 
Railway,  2S7 290 

Judicial  Sale. 

1.  A  decree  foreclosing  a  mortgage,  and  the  process  through  which  it  may 

be  enforced,  act  upon  the  property  directly ;  the  sale  when  made  is 
essentially  a  judicial  sale,  or  sale  by  the  court,  not  by  mortgagor.  Bail- 
way  V.  Gay,  571 593 

2.  In  judicial  sales,  a  valid  decree,  sale  by  authorized  person,  and  confirma- 

tion are  ordinarily  essentia]  to  the  right  of  the  purchaser  to  a  convey- 
ance. The  deed  is  but  evidence  of  a  right,  and  unless  the  court  direct- 
ing and  confirming  a  sale  have  jurisdiction,  the  purchaser  has  no  title. 
These  depend  upon  power  over  the  thing  sold.  Id 593 

Jurisdiction. 

1.  Jurisdiction  must  depend  upon  the  laws  creating  and  prescribing  the 
powers  of  the  tribunal :  and  if  it  attempt  to  exercise  a  power  not  thus 
conferred,  its  judgments  are  not  binding.  If  the  fact  on  which  juris- 
diction depends  is  determined  by  law,  then  resort  to  the  presumptions 
ordinarily  indulged  in  favor  of  the  power  of  a  court  of  general  juris- 
diction which  has  assumed  to  act  in  a  given  case  is  neither  neoeseary 
nor  admissible.    Railway  v.  Gay,  571 581 
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Jarisdiotion  —  continued. 

2.  Where  one  court  has  asmimed  the  power  to  act  in  a  ^ven  case,  every 
lawful  presumption  that  It  did  not  act  without  jurisdiction  ought  to 
he  indulged ;  but  where  it  Is  clear  that  either  has  acted  without  lawful 
power,  the  other,  when  called  upon  to  adjudicate  the  right  of  liti- 
gants, can  not  lawfully  refuse  to  make  inquiry  even  as  to  the  jurisdic- 
tion of  the  other  when  this  becomes  necessary  to  the  determination  of 
the  questions  before  it.    Id 582 

8.  When  a  decision  of  a  Court  of  Civil  Appeals  is  in  contlict  with  a  deci- 
sion of  the  Supreme  Court,  or  of  another  Court  of  Civil  Appeals,  the 
Supreme  Court  has  jurisdiction  to  grant  a  writ  of  error,  although  the 
judgment  be  a  reversal  of  the  trial  court.  Writ  of  error,  however, 
will  not  be  issued  unless  this  court  l)elieves  that  there  was  error  in 
the  result  of  the  decision  of  the  Court  of  Civil  Appeals.  Saas  v. 
Krau8,eS7 688 

Jarisdiotion  of  United  States  Courts. 

1.  In  a  case  in  which  a  railway  chartered  by  act  of  Congress  is  a  party, 

jurisdiction  of  a  Circuit  Court  of  the  United  States  ought  to  be  pre- 
sumed, if  the  action  be  not  one  local  in  its  nature,  or  the  relief  sought 
in  whole  or  in  part  be  not  such  as  can  be  given  only  by  a  court  sitting 
where  property  is  situated  through  which  the  court^s  judgment  may 
be  enforced.    Bailway  v,  Gay^  671 582 

2.  The  intention  of  Congress  to  limit  the  jurisdiction  of  Circuit  Courts  of 

the  United  States  to  persons  and  things  within  the  district  in  which 
the  court  sits,  as  well  as  to  restrict  their  process,  whether  original  or 
final,  to  the  same  territory,  is  manifested  in  several  statutes.  These 
statutes  are  cited  and  discussed.   Id 583 

8*  Circuit  Courts  of  the  United  States  having  only  such  jurisdiction  as 
Congress  has  conferred  upon  them,  these  statutes  (cited  above)  bear 
evidence  of  a  broad  recognition  by  (Congress  not  only  of  the  impro- 
priety of  permitting  the  adjudication  of  rights  to.  or  In  reference  to 
property  situated  in  one  State  by  a  court  sitting  In  another,  but  also 
of  the  propriety  of  having  the  rights  of  citizens  adjudicated  by  courts 
sitting  in  the  States  of  which  they  are  citizens  or  inhabitants.   M 584 

4,  Article  738,  United  States  Revised  Statutes,  amended  March  3,  1876, 
regulates  proceedings  relative  to  enforcement  of  liens  against  real  or 
personal  property  situate  In  the  district  where  suit  Is  brought,  and  the 
defendant  Is  a  nonresident,  and  limits  the  effect  of  the  decrees  in 
such  cases  to  the  property  within  the  district.  These  acts  recognize 
the  rule  that  property,  whether  real  or  personal,  can  be  affected  only 
by  judgments  or  decrees  of  courts  sitting  within  the  State  in  which 
the  property  Is  situated :  that  jurisdiction  over  the  property,  as  well 
as  of  the  litigants.  Is  essential ;  and  that  the  former  can  exist  only  by 
reason  of  the  fact  that  the  property  Is  situated  within  the  territory 
over  which  the  court  is  given  jurisdiction,  and  the  latter  by  virtue  of 
service  of  process  made  In  the  manner  prescribed  by  law.    Id 584 

6.  By  act  of  Congress,  March  3, 1881,  two  judicial  districts  were  created  in 
Louisiana,  the  courts  in  the  eastern  to  be  held  in  New  Orleans.  Courts 
in  the  other  district  were  held  In  four  places,  one  at  Shreveport.  This 
act  also  recognizes  the  fact  that  all  suits  of  a  local  nature  must  be 
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brought  in  tbe  district  in  which  the  thing  to  which  it  relates  is  sit- 
uated.    Id 685 

6.  The  highest  test  of  the  jurisdiction  of  a  court  in  a  given  case  is  found  in 

the  answer  to  an  inquiry  whether  it  has  lawful  power  thus  to  enforce 
its  judgments.    M 688 

7.  There  are  classes  of  cases  in  which  courts  of  chancery  may,  through 

action  on  persons  over  whom  they  have  jurisdiction,  indirectly  affect 
title  to  property,  real  or  personal,  situated  in  a  State  not  within  their 
jurisdiction ;  e.  g.,  suits  for  specific  performance,  enforcement  of  trusts, 
relief  on  ground  of  fraud,  accounting  in  partnership,  etc.  But  where 
the  suit  is  strictly  local,  the  subject  matter  is  specific  property,  and 
the  relief  when  granted  is  such  that  it  must  act  directly  upon  tbe  sub- 
ject matter,  and  not  upon  the  person  of  the  defendant,  the  jurisdiction 
must  be  exercised  in  tbe  State  where  tbe  subject  matter  is  situated.  M.  688 
S,  Jurisdiction  of  courts  of  equity  over  the  classes  of  cases  affecting  prop- 
erty situated  without  its  local  jurisdiction  exists  only  when  the  relief 
sought  is  such  that  it  may  be  given  by  the  act  of  tbe  person  over  whom 
the  court  exercises  jurisdiction.  But  if  tbe  right  arises  from  tbe  de- 
cree and  execution  of  its  process,  then  the  court  is  directly  acting 
upon  the  thing  over  which  it  has  not  jurisdiction,  and  in  such  case 

the  rule  is  inoperative.    M 690 

9.  Muller  v.  Davis,  94  United  States,  444;  McElrath  v.  Railway,  65  Penn- 
sylvania State,  189;  and  Mead  v.  Railway,  45  Connecticut,  223,  dis- 
cussed.   Id, 691 

10.  It  is  conceded  by  tbe  United  States  courts,  as  well  as  by  tbe  State  courts, 
that  jurisdiction  over  real  property  exists  only  in  the  tribunals  of  the 
country  in  which  it  is  situated,  and  that  it  can  not  be  taken  posses- 
sion of  or  sold  under  the  order,  license,  or  decree  of  a  court  having 
jurisdiction  only  in  another  State.    H 692 

Jurisdiction,  Local. 

1.  It  is  settled  law,  that  tbe  statute  of  a  State  which  for  a  tort  gives  a 
right  of  action  in  derogation  of  the  conunon  law,  or  a  right  of  action 
unlcnown  to  that  law,  can  have  no  extra-territorial  force;  and  in  ac- 
cordance with  this  rule,  it  has  been  expressly  decided  in  this  State 
that  for  an  injury  infiicted  in  another  State,  which  results  in  the  death 
of  the  party  injured,  tbe  surviving  relatives  have  no  right  to  recover 
in  this  State.    De  Harnv.  Railway,  68 70 

a.  That  tbe  injured  party  died  within  this  State  from  injuries  received 
elsewhere,  does  not  give  right  of  action.  The  primary  cause,  or  the 
wrong  suffered,  was  when  tbe  Injury  was  inflicted,  and  tbe  residence 
of  tbe  deceased  or  tbe  place  of  his  death  are  immaterial.    Id 70 

3.  The  line  between  local  and  transitory  actions  in  some  of  tbe  decided 

cases  seems  shadowy,  but  in  no  case  can  a  suit  the  purpose  of  which 
is  to  subject  certain  property,  whether  real  or  personal,  to  payment  of 
a  debt,  or  to  have  it  placed  in  possession  of  and  under  the  control 
of  a  court  for  any  purpose  of  administration,  be  termed  a  local  action. 
Railway  v.  Oay,  571 694 

4.  Under  tbe  laws  of  Texas,  as  well  as  from  tbe  nature  of  the  property 

itself,  a  railway,  which  includes  right  of  way,  rails,  and  all  material 
Vol.  LXXXVI.  Sup.— 48 
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placed  thereon,  necessary  structures,  etc.,  must  be  deemed  real  estate, 
or  immovable  property.  Rolling  stock  and  other  movable  property 
are  personal  property.  It  seems  that  eqaal  reasons  exist  why  the  roll- 
ing stock,  as  well  as  the  track,  should  be  under  local  jurisdiction,   H.  605 

6*  But  neither  the  track  nor  rolling  stock  of  the  Texas  &  Pacific  Bailway 
was  in  the  State  of  Louisiana.   Id 59^. 

6.  But  even  if  the  Texas  A  Pacific  Railway  Company  owned  a  continuous 
line  from  Tocas  into  Louisiana,  a  court  in  Louisiana  could  not, 
through  its  officers,  cross  the  State  line  into  Texas,  or  otherwise  send 
its  process  into  Texas.  Nor  can  it  deliver  possession  of  land  in  an- 
other jurisdiction,  which  want  of  power  results  from  absence  of  juris- 
diction over  it.   Id 69a 

Jurisdiotion  of  Ooonty  Ck>i2rt. 

1.  The  constitutional  amendment  of  1891  relating  to  the  judiciary  did  not 

restore  to  the  County  Courts  the  jurisdiction  that  had  been  previously 
taken  from  them  and  vested  in  the  District  Courts  by  acts  diminish- 
ing the  jurisdiction  of  the  County  Courts  of  certain  counties.  Muench 
«.  Oppenheinytr^  568 669 

2.  Article  22  of  section  5  of  the  State  Constitution,  empowering  the  Legisla- 

ture to  diminish  or  change  the  jurisdiction  of  County  Courts,  was 
not  changed ;  and  it  is  a  reasonable  presumption  that  it  was  the  inten- 
tion to  continue  it  in  uninterrupted  operation.    Id 670 

Land  Certidcate.    See  Administration,  1. 

1 .  The  location  of  a  land  certificate  in  1854  upon  land  reserved  from  loca- 
tion did  not  affect  the  validity  of  the  certificate.  It  could  be  with- 
drawn and  relocated  upon  other  lauds.    Ihuren  v.  Railway^  287 290 

8.  The  third  section  of  the  Act  of  August  30, 1856,  is  not  applicable  to  loca- 
tions made  prior  to  its  passage.    Pasch.  Dig.,  art.  4575.    Id 290 

8.  A  location  and  survey  of  public  land  situate  i»  unorganized  territory 
and  made  in  a  land  district  other  than  that  having  jurisdiction  over  the 
land  located,  are  of  no  effect.  A  validation  by  the  Legislature  could 
not  affect  existing  adverse  rights.   Id 291 

4.  A  survey  by  an  agent  of  the  owner  of  the  land  certificate  used  in  the  lo- 
cation, approved  by  the  district  surveyor,  regularly  recorded,  and 
returned,  is  valid  from  the  time  of  such  approval.   M 291 

6.  Article  4745,  Revised  Statutes,  gives  a  party  claiming  land  under  a  valid 
land  certificate,  location,  and  survey,  the  right  to  maintain  an  action 
at  law  for  its  recovery.  The  defense  of  stale  demand  can  not,  there- 
fore, be  interposed.    Id 291 

6.  A  land  certificate  was  located  in  1869.  The  survey  was  forfeited  for  non- 

return of  the  certificate  to  the  Genera]  Land  Office.  The  certificate 
was  not  thereby  invalidated.  It  could  be  used  to  appropriate  other 
land  in  1874.  See  Act  November  29, 1871,  Pasch.  Dig.,  art.  7097.  S^i- 
hert  V,  Richardson,  295 297 

7.  Where  there  are  several  rights  that  might  be  affected  by  failure  to  do 

some  particular  act  or  acts,  the  declaration  that  such  failure  shall  ope- 
rate a  forfeiture  of  one  or  more  of  tbef>e  rights  shows  the  intent  that 
no  other  right  but  those  named  shall  be  thus  lost  or  forfeited.   Id,.  . .  298 

8.  Article  10,  sections  2,  3,  and  4,  of  Constitution  of  1869,  recognized  the 
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right  of  every  owner  of  an  unsatisfied  genuine  land  certificate  through 

it  to  acquire  the  quantity  of  land  called  for.   Id 298 

9.  A  land  certificate  can  be  said  to  be  satisfied  only  when  the  obligation  im- 
posed by  it  is  discharged  in  the  manner  contemplated  when  it  issued ; 
tliat  is,  until  the  land  called  for  is  secured  to  its  owner  by  survey  and 
return  of  its  survey  to  the  Land  Oflace.   13 298 

10.  Beatty  v.  Masterson,  77  Texas,  171,  adhered  to.  The  owner  of  a  land 
certificate  may  a80ert  title  to  land  secured  under  a  duplicate  obtained 
and  located  by  one  in  fraud  of  such  owner.  His  want  of  knowledge 
or  consent  does  not  prevent  his  assertion  of  ownership.  Ji 299 

Landlord  and  Tenant. 

1.  Article  3121,  Revised  Statutes  (Sayles^  edition),  prescribes  that  tenants 
under  a  lease  contract  '^  shall  not  rent  or  lease  said  lands  or  tenements 
during  the  term  of  said  lease  to  any  other  person  without  first  obtaiiv- 
ing  the  consent  of  the  landlord,  his  agent  or  attorney/^  This  has  ap- 
plication to  sublettings  as  well  as  assignments  by  lessees.  Forrest  v. 
Dumell,  ^47 649 

9.  The  relation  of  landlord  and  tenant  strictly  does  not  exist  unless  there 
be  a  reversionary  interest  in  the  former;  oqtof  this  arises  the  distinc- 
tion between  assignments  and  underleases.  If  a  lessee  parts  with  his 
whole  term  in  all  the  rented  premises,  no  reversionary  interest  remains 
in  him,  and  a  person  taking  through  him  is  an  assignee,  liable  as  the 
original  lessee.  If  the  lessee  rents  parts  to  different  persons  for  the 
entire  term,  such  holders  are  also  assignees,  and  so  far  liable  as  the 
original  lessee.  A  subtenant  is  one  who  leases  all  or  part  of  the  rented 
premises  for  a  term  less  than  the  original  term.   M 649 

8.  A  tenant  is  one  who  occupies  the  lands  or  premises  of  another  in  subor- 
dination to  that  other's  title,  and  with  his  assent,  express  or  implied. 
This  is  recognized  as  a  definition  of  the  word  tenant  in  the  statute, 
and  includes  lessee,  assignee,  or  subtenant.   Id 650 

4.  The  statute  informs  all  tenants  that  they  can  acquire  no  right  to  use 

premises  without  the  landlord's  consent,  and  of  the  further  fact  that 
the  law  gives  him  a  lien  on  all  the  products  of  the  land  to  secure  the 
rent.  Whatever  contract  an  assignee  or  undertenant  may  make  with 
the  original  lessee,  he  must  be  understood  to  assume  toward  the  lessor 
the  relation  of  tenant,  and  consent  to  the  statutory  lien.  The  lessee 
can  not  transfer  the  land  freed  from  the  lien.  Id 651 

5.  If  the  landlord  consents  expressly  or  impliedly  to  the  occupation  of  his 

land  by  an  assignee  or  undertenant,  the  relation  of  landlord  and  ten- 
ant necessarily  exists.  If  consent  is  not  given,  such  assignee  or  under- 
tenant, so  far  as  the  landlord  and  his  rights  are  concerned,  must  be 
treated  simply  as  employe  of  the  lessee.    Id 651 

6.  Under  the  statutes  now  in  force  a  landlord  has  a  lien  on  all  the  crops 

raised  on  the  rented  premises,  unless  this  be  surrendered  by  contract; 
and  it  matters  not  whether  his  premises  be  cultivated  by  the  original 
lessee,  his  assignee,  or  subtenant.  Id 652 

Lien  Holders. 

Railway  bonds  were  secured  by  deed  of  trust.    The  trustee,  upon  the 
failure  to  pay  interest  by  the  railway  company,  was  authorized  to  take 
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possession  of  the  road,  or  to  institute  foreclosure  proceedings.  The 
State  by  proceedings  for  that  purpose  forfeited  the  charter,  and  the 
property  was  in  hands  of  a  receiver  for  the  benefit  of  the  parties  inter- 
ested.   The  trustee  intervened,  aslcing  foreclosure.    Contention  arose 

touching  priority  of  right  to  the  funds  in  hands  of  the  receiver 623 

Held:  1 .  The  mortgagees  had  no  lien  upon  the  earnings  of  the  road 
while  it  remained  in  the  hands  of  the  receiver;  and  until  the  trustee 
by  the  intervention  for  foreclosure  no  lien  attached  to  the  earnings  . .  627 

2.  The  right  to  appropriate  the  earnings  by  suit,  etc.,  constituted  a 
part  of  the  obligation  of  the  contract  evidenced  by  the  mortgage 627 

3.  In  so  far  as  the  Legislature  (Laws  of  Twenty-first  Legislature, 
chapter  59,  section  6)  endeavored  to  give  preference  in  the  earnings  to 
a  claim  which  before  the  enactment  of  the  law  had  no  lien  on  such 
earnings,  the  law  violated  the  obligation  of  the  contract  and  was  void.  628 

4.  As  to  accumulated  earnings  in  hands  of  receiver  at  time  of  the 
intervention,  the  holders  of  claims  of  the  sixth  class  as  rated  in  chap- 
ter 59,  section  6,  Laws  of  Twenty-first  Legislature  (judgments  upon 
claims  before  the  appointment),  would  have  preference  over  the  mort- 
gagees   628 

5.  While  the  intervention  fixed  the  right  of  the  mortgagees  to  the 
future  earnings  to  come  into  hands  of  the  receiver,  this  was  not  an  ab- 
solute right,  but  subject  to  all  claims  against  the  receiver  embraced  in 
the  first  five  classes  named  in  said  act 628 

6.  To  the  extent  of  the  earnings  the  court  could  administer  them, 
according  to  priority  of  right 629 

7.  The  corpus  of  the  property  could  not  be  invaded  for  the  payment 
of  claims  of  the  sixth  class,  which  had  no  lien  upon  the  earnings  save 

as  by  said  act 629 

8.  A  deposit  fixed  by  order  of  sale  to  be  made  at  the  sale  forms  part 
of  the  purchase  money,  and  as  the  corpus,  can  not  be  applied  to  claims 

of  said  sixth  class.     Giles  v.  Stanton,  620 629 

Life  Bstate.    See  Administration,  6, 

Limitation. 

1.  Accounts  made  by  one  merchant  purchasing  from  another  do  not  come 

within  the  statutory  term.  "  mutual  and  current  accounts,"  so  as  to 
be  relieved  from  the  statute  of  limitation  of  two  years.  See  example. 
Bichardson  v,  Vaughan,  93 95 

2.  Defendant  in  condemnation  proceedings  remained  in  possession  of  the 

land  condemned  subsequent  to  the  condemnation.  Injunction  was 
perpetuated  restraining  their  further  occupancy.  Contempt  proceed- 
ings followed,  in  which  in  defense  limitation  was  pleaded.  Held,  even 
if  such  possession  can  be  construed  adverse^  yet  the  contempt  proceed- 
ings concluded  the  issue  as  to  limitation.    Muhle  v.  Bailway^  459 463 

8.  Where  facts  are  established  giving  title  under  the  statute  of  limiUtions, 
in  order  to  defeat  the  title  so  established  the  burden  is  upon  the  ad- 
verse claimant  to  show  the  disability  of  coverture  or  other  statutory 
exception.    Raihoay  v.  Cusenberry,  525 628 

4.  In  action  for  trespass  upon  land,  where  the  right  to  recover  depended 
upon  plaintiff"  proving  title  by  limitation  of  five  years,  it  was  nece»- 
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sary  that  plaintiff  prove  that  the  five  years  possession,  etc..  had  ended 
before  the  trespass ;  it  is  not  sufficient  that  the  time  ended  before  the  trial. 
Id 529 

5.  Where  the  testimony  as  to  possession  or  as  to  the  payment  of  taxes  is 

controverted,  or  not  clear  and  specific,  the  issue  should  be  submitted 
to  the  jury.    Id 629 

6.  An  unqualified  acknowledgment  of  an  existing  debt  Implies  a  promise 

to  pay  it,  and  is  sufficient,  unless  accompanied  by  some  expressions 
showing  an  unwillingness  to  pay.    Howard  &  Hvme  v,  Windom^  560. . .  566 

7.  An  acknowledgment  in  general  terms  will  be  held  to  apply  to  the  debt 

sued  on,  unless  the  defendant  show  that  there  was  another  debt  due  by 
him  to  the  plaintiff.    Id 566 

8.  Defendant  in  writing  promised  to  pay  in  full  if  plaintiff^s  intestate  would 

consent  for  him  to  sell  the  land  for  which  the  note  declared  on  was 
given.  Such  consent  was  not  necessary  for  the  purpose.  The  condi- 
tion being  nugatory,  it  would  seem  that  compliance  with  it  was  not 
essential  to  give  validity  to  the  promise.    Id 566 

9.  The  tendency  of  modern  decisions  has  been  to  construe  the  statute 

(giving  effect  to  new  promise,  etc.)  moro  liberally  In  favor  of  debt- 
ors; and  not  to  torture  vague  expressions  into  acknowledgments 
or  promises,  when  the  language  does  not  clearly  import  such  con- 
struction.    Id 567 

10.  See  letters  written  by  defendant  construed  to  be  in  each  a  new  promise, 

and  the  last  taking  the  debt  out  of  the  effect  of  the  statutory  limitation 
of  four  years.    Id 564,  567 

11.  It  would  seem  that  when  a  defendant  clearly  acknowledges  in  writing 

that  the  debt  is  a  Just  and  subsisting  obligation,  and  evinces  that  al- 
though hC'is  unable  to  pay  at  the  time,  he  has  no  desire  or  purpose  to 
repudiate  any  part  of  it,  every  evil  which  the  statute  of  limitations 
was  intended  to  remedy  is  obviated,  and  that  no  reason  exists  why  the 
demand  should  not  be  enforced.    Id 567 

12.  When  there  is  an  enforceable  existing  indebtedness  at  the  time  an  ac- 

knowledgment in  writing  is  made,  the  probability  that  the  defendant 
intended  to  repudiate  the  debt  in  any  manner  or  for  any  amount  is  less 
than  it  would  have  been  had  the  claim  been  then  barred .    Id 567 

13.  Fraudulent  concealment  of  a  plaintiff's  cause  of  action  takes  the  case 

out  of  the  bar  of  the  statute  of  limitations.  Plaintiff,  however,  is 
chargeable  for  neglect  to  ascertain  the  facts  or  ground  of  action.  Bail- 
voayv.  Oay,  571 608 

Locatioii  and  Survey.    See  Land  Certificate, 

Liiqaor  Dealer's  Bond. 

1.  Section  4  of  chapter  29.  Laws  of  Twentieth  Legislature,  was  not  repealed 

by  section  9  of  chapter  121,  Laws  of  Twenty-third  Legislature  (A.ct8 
of  1893,  page  179).  These  sections  prescribe  the  bonds  exacted  of 
licensed  liquor  dealers,  and  are  not  conflicting.  The  State  v.  Drake, 
329 335 

2.  The  Act  of  1887  prescribed  a  bond  to  be  given  by  licensed  liquor  deal- 

ers, "conditioned  that  said  person,  firm,  or  association  of  persons  so 
selling  spirituous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable 
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of  producing  intoxication,  in  quantities  less  than  a  quart,  shall,^^  etc. 
The  corresponding  section  of  tlie  Act  of  1888  prescribed,  ^'  that  any 
person,  firm^  or  association  of  persons  desiring  to  engage  in  the  sale 
of  spirituous,  vinous,  or  malt  liquors,  or  medicated  bitters  capable  of 
producing  intoxication,  to  be  drunk  on  the  premises,  shall  before  en- 
gaging in  such  sale  be  required  to  enter  into  bond/''  etc.  The  descrip- 
tion and  regulations  exacted  were  alike  in  both  bonds.  The  Act  of 
1803  repealed  all  former  acts  inconsistent  therewith,  and  reoognlzed 
the  validity  of  existing  lioenses  for  the  time  covered  thereby.  Heldy 
that  a  conviction  could  be  had  upon  a  violation  of  a  bond  executed 
under  the  Act  of  1887,  but  rendered  subsequent  to  the  Act  of  1893.    Ji.  336 

Loans. 

The  transaction  referred  to  in  article  2468,  Revised  Statutes,  as  a  loan, 
is  evidently  one  in  which  the  owner  places  some  specific  thing  in  the 
hands  of  a  borrower  to  be  used  by  him  without  compensation,  but  at 
some  future  time  to  be  returned.     Templeman  v.  Gibbs,  3$8 361 

Malicious  Proseoution. 

1.  A  tenant  having  a  money  claim  against  his  landlord,  sold  cotton  grown 

upon  the  land,  in  which  the  landlord  had  one-fourth  interest;  the  pro- 
ceeds of  the  sale  the  tenant  held  in  satisfaction  of  the  claim.  This  was 
not  a  crime,  and  the  facts  may  be  shown  in  an  action  for  malicious 
prosecution  by  the  tenant  against  the  landlord,  who  had  caused  the 
tenant^s  arrest  upon  a  charge  of  theft  of  the  cotton;  explanatory  of 
the  act  of  the  tenant  in  appropriating  the  proceeds  of  the  sale  of  the 
cotton,  and  to  show  malice  on  part  of  the  landlord.  Sebastidn  v.  CKenqf^ 
497 499 

2.  See  facts  in  which  it  was  proper  to  charge  the  jury  that '-  no  one  can  in- 

voke the  criminal  law  to  merely  have  decided  any  civil  question  affect- 
ing the  indebtedness  due  from  one  citizen  to  another,  or  any  other 
civil  right;  and  if  you  find  from  the  evidence  that  S.  knew  that  C.  did 
not  steal  or  embezzle  his  cotton,  but  his  object  in  instigating  the  crim- 
inal prosecution  *  *  *  was  to  obtain  the  payment  to  him  by  0.  of 
his  part  of  the  rent  cotton,  then  the  defendant  (S.)  is  liable  to  the 

plaintiii*  CC.)  in  damages."     » 600 

8.  When  honestly  sought,  and  a  fair  statement  is  made  to  the  ofllcial  prose- 
cutor, his  advice  upon  such  statement  is  a  defense  against  an  action 
for  malicious  prosecution  grounded  on  the  advice  so  given.     M S04 

Mandamus.  See  Practice  in  Supreme  Courts  7. 
1.  Section  3,  article  5.  of  the  State  Constitution  prescribes:  "The  Legis- 
lature may  confer  original  jurisdiction  on  the  Supreme  Court  to  issue 
writs  of  quo  warranto  and  mandamus  in  such  cases  as  may  be  speci- 
fied, except  as  against  the  Governor  of  the  State.**  The  Legislature 
(Acts  Twenty-second  Legislature,  page  21)  enacted,  that  -The  Su- 
preme Court,  or  any  justice  thereof,  shall  have  power  to  issue  writs 
of  habeas  corpus,  as  may  be  prescribed  by  law ;  and  the  said  court,  or 
the  justices  thereof,  may  issue  writs  of  mandamus,  procedendo,  certio- 
rari, and  all  writs  necessary  to  enforce  the  jurisdiction  of  said  court; 
and  in  term  time  or  vacation  may  issue  writs  of  quo  warranto  or  man- 
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damus  against  any  district  judge  or  officer  of  the  State  Government, 
except  the  Governor  of  the  State.^^  The  last  clause  of  this  aot  of  the 
Legislature  was  intended  to  confer  the  original  jurisdiction  contem- 
plated by  the  Constitution  upon  the  Supreme  Court.  Fickle  v.  Mo 
Ca«,  212 217 

2.  That  the  issuance  of  a  writ  of  mandamus  requiring  a  person,  although 

an  officer,  if  not  a  court,  or  officer  of  a  court,  to  do  some  act.  must  be 
authorized  by  the  exercise  of  original  Jurisdiction,  is  well  settled. 
Marberry  v.  Madison,  1  Cranch,  68.    M 218 

3.  The  statute  is  understood  to  mean  in  specifying  ccLses  in  which  manda- 

mus may  be  issued : 

1 .  Cases  wherein  the  facts  render  it  proper  that  the  writ  should  lie, 
or  is  a  necessary  process  for  enforcement  of  the  right  assailed . 

2.  The  person  against  whom  the  jurisdiction  may  be  exercised,  viz., 

a  State  officer  or  district  judge.    This  is  a  sufficient  specification  ,Id.  219 
-4.  The  Comptroller  of  the  State  is  a  State  officer,  subject  to  the  law  grant- 
ing to  the  Supreme  Court  the  power  to  issue  writs  of  mandamus.  Id,  219 
•6.  The  defendant,  as  district  judge,  issued  a  writ  prohibiting  the  county 
commissioners  of  Williamson  County  from  counting  and  declaring  the 
vote  at  an  election  about  to  be  held  in  said  county  on  local  option.  Re- 
lators applied  to  the  Supreme  Court  for  a  writ  of  mandamus  to  the 
said  district  judge  requiring  him  to  vacate  his  prohibitory  order. 
Held:    1.  That  mandamus  would  not  lie  to  control  the  action  of  the 

said  judge  in  a  case  pending 220 

2.    The  writ  is  never  granted  when  the  grievance  may  be  corrected 

by  appeal  or  writ  of  error.    State  v.  Morris^  226 230 

'6.  On  application  for  mandamus  to  the  Court  of  Civil  Appeals  to  compel 
the  filing  of  conclusions  of  fact  and  law  in  case  decided  by  it,  the  Su- 
preme Court,  as  in  other  cases,  will  examine  the  application  in  order 
to  determine  whether  it  discloses  a  case  which  would  justify  upon  the 
hearing  a  peremptory  writ.    Burnett  v.  Powell^  382 384 

Idape.    See  Case  in  Judgment^  7. 

liaster  in  Chancery.    See  Beceivership,  4. 

Jilarried  Women— Power  to  Contract. 

1.  Under  the  common  law,  women  under  coverture  had  not  capacity  to 
convey  their  lands  by  deed  or  to  make  other  contracts.  The  common 
law  was  adopted  January  20, 1840^  so  far  as  not  in.con8istent  with  the 
statutes,  and  has  been  in  force  ever  since.  The  Act  of  April  30, 1846 
(Pasch.  Dig.,  art.  1003),  which  has  been  substantially  the  law  ever 
since,  was  for  the  purpose  of  enabling  married  women  to  convey  their 
separate  property,  as  well  as  for  the  purpose  of  ^*  defining  the  mode  of 
conveying  property  in  which  the  wife  has  an  interest;*'  empowering 
married  women  in  the  mode  prescribed  to  convey  "any  estate  or  in- 
terest in  land  ♦  *  •  the  separate  property  of  the  wife."  Theeff*ect 
of  such  conveyance  as  prescribed  is  that  it  '•^  shall  pass  all  the  right, 
title,  and  interest  which  the  husband  and  wife,  or  either  of  them,  may 
have  in  or  to  the  property  therein  conveyed."  Wadkins  v.  }Vataon^ 
194 197,199 
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2.  Under  statutes  conferring  upon  married  women,  as  fully  as  do  tbeTezaff 

statutes,  power  to  convey  their  separate  property,  it  has  been  held 
that  such  statutes  do  not  confer  power  on  a  feme  covert  to  bind  her- 
self by  express  covenants  in  a  deed  which,  if  given  effect,  would  ope- 
rate to  prevent  her  successful  assertion  of  after-acquired  title;  and 
that  the  sole  effect  of  such  conveyances  is  to  pass  whatever  interest 
she  has  at  the  time  the  conveyance  is  made.    Id 19^ 

3.  Nor  would  such  statutes  impose  upon  implied  covenants  in  conveyances 

made  by  the  wife,  in  absence  of  fraud,  the  effect  of  conveying  an  after- 
acquired  title,  or  of  an  estoppel  against  her  assertion  of  an  after-ac- 
quired title  to  land  not  owned  by  her  at  the  time  of  the  execution  of 
her  deed  therefor.   Id 20* 

4.  In  185^  the  wife,  joined  by  her  husband,  by  their  deed  duly  signed  and 

acknowledged,  conveyed  a  tract  of  land  in  which  she  owned  one-half 
interest.  The  deed  was  in  fee,  but  with  no  covenants.  Subsequently 
she  inherited  the  other  half-interest,  and  her  heirs  assert  title  for  such 
half.  Held,  that  they  are  not  estopped  by  the  deed  of  their  parents  to 
claim  their  mother's  interest,  inherited  by  her  subsequent  to  their  con- 
veyance.   Id 20$ 

Master  and  Servant.    See  Railway,  18, 19,  24. 

1.  The  negligence  of  a  fellow  servant  will  not  relieve  the  master  from  lia- 

bility arising  concurrently  from  unsuitable  machinery  furnished,  or 
from  machinery  operated  by  servants  ignorant  of  the  latent  dangers  in 
handling  such  machinery.    Railway  v,  KizziaK  81 8& 

2.  See  charges  approved  touching  the  duty  of  servant  in  self-protection  in 

using  safe  machinery.    Id 87 

3.  The  court  having  charged  the  Jury,  that  when  the  plaintiff  entered  the 

service  of  the  railway  company  he  under  the  law  assumed  all  the  risks 
necessarily  incident  to  the  business  which  he  had  undertaken  to  per- 
form, it  was  error  to  refuse  an  instruction  that  the  plaintiff  by  enter- 
ing the  employment  had  assumed  such  as  com»u>n/y  attended  such  work. 
The  risks  assumed  are  such  as  commonly  attend  the  work,  not  such  as 
necessarily  attend  it.  Id 90 

Measure  of  Damages.    See  Value  of  Wife's  Services, 

Mechanics'  Lien.   See  Homestead,  1-5. 

1.  Article  16,  section  37,  of  the  Constitution,  provides,  that  *^  Mechanics^ 

artisans,  and  material  men  of  every  class  shall  have  a  lien  upon  the 
buildings  and  articles  made  or  repaired  by  them,  for  the  value  of  their 
labor  done  thereon,  or  materials  furnished  therefor;  and  the  Legisla- 
ture shall  provide  for  the  speedy  and  efficient  enforcement  of  said 
law.''  This  as  clearly  evidences  the  solicitude  of  the  people  to  give 
protection  to  the  classes  named  in  it,  as  does  the  article  16,  section 
50,  to  protect  the  homestead  from  forced  sale,  and  from  liens  upon 
it  for  any  purposes  other  than  those  enumerated.  This  applies  only 
to  the  statutory  liens,  as  legislation  was  necessary  to  fix  and  enforce 
them.    Lippencott  v.  York,  276 27^ 

2.  These  two  classes  of  liens  differ  in  the  time  they  take  effect,  in  the  ex- 

tent to  which  they  bind  other  improvements,  the  mode  of  foreclosure. 
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and  the  limitation  of  time  of  foreclosure.  See  discnsslon.  The  rules 
applicable  to  one  can  not  be  applied  to  the  other.  Id 281 

3.  The  power  of  the  husband  and  wife,  In  the  manner  prescribed  in  the 

Constitution,  to  give  lien  upon  homestead,  by  express  contract  to  se- 
cure payment  of  indebtedness  incurred  for  work  or  material  used  in 
constructing  improvements  on  the  homestead,  is  made  clear  by  the 
Constitution,  which  speaks  of  mortgages  and  trust  deeds,  which  can 
exist  only  through  contract.   Id 281 

4.  When  the  agreement  or  contract  made  by  husband  and  wife  with  con- 

tractor, mechanic,  laborer,  or  material  man,  evidences  an  intent  thereby 
to  give  lien  upon  the  homestead  for  labor  or  material  used  in  improv- 
ing it,  then  a  lien  exists  by  force  of  the  contract,  and  maybe  enforced 
under  the  rules  applicable  to  such  liens.   Id 282 

6.  Husband  and  wife,  by  contract  in  mode  prescribed  by  law,  fixed  a  lien 
upon  their  homestead  for  labor  and  material  used  in  building  upon  it. 
While  the  lien  was  existing,  the  holder  of  this  Hen  assigned  it  and  his 
account  for  labor,  etc.  Husband  and  wife  thereafter  contracted  with 
the  holder  for  an  extension  of  time,  and  to  secure  same  executed  a 
deed  of  trust  upon  the  homestead,  the  debt  payable  in  ten  years.  Seld, 
that  the  deed  of  trust  was  valid.    Id 278,283 

6.  Such  express  lien  on  homestead  for  improvements  thereon  is  not  against 
public  policy.    See  discussion.  Id 283 

Mental  Anguish. 

In  response  to  the  following  questions,  viz. :  (1)  In  an  action  for  dam- 
ages based  upon  tortious  and  negligent  conduct  of  a  defendant,  where 
the  wrongful  act  causes  damages  to  plaintiflTs  property,  but  no  physi- 
cal injury  to  plaintiff,  is  mental  suffering  an  element  of  actual  dam- 
ages? (2)  Can  actual  damages  be  recovered  for  mental  suffering 
when  there  is  no  physical  injury,  no  injury  to  property,  nor  other  ele- 
ment of  actual  damages?  The  court  responded:  We  are  of  opinion 
that  these  questions  should  be  answered  in  the  negative.  So  far  as  we 
have  been  able  to  discover,  all  the  cases  involving  the  question  of 
the  right  to  recover  for  fright  alone  are  in  accordance  with  that  hold- 
ing.   Authorities  are  discussed.    Bailway  v.  TroU,  412 413 

Military  Qovernment  in  Texas. 

1.  Although  the  State  of  Texas  was  admitted  to  be  entitled  to  represen- 

tation in  Congress  on  March  30,  1870,  not  until  April  16  following 
was  military  rule  relinquished ;  and  until  that  date  the  military  gov- 
ernment under  the  Reconstruction  Laws  of  Congress  continued  to 
exist.    Daniel  v,  Hutcheson,  51 6^ 

2.  The  power  of  the  United  States  to  establish  and  maintain  military  courts 

during  the  reconstruction  period  is  fully  recognized  by  the  Federal 
and  the  State  courts.   Id 61 ,  63 

3.  Under  the  facts  existing,  it  was  not  for  the  people  of  Texas  to  deter- 

mine, by  their  Constitution  or  otherwise,  when  military  rule  should 
cease,  or  to  what  extent  the  administration  of  civil  affairs  should  be 
controlled  by  military  power.  These  were  questions  for  the  decision 
of  the  dominant  power  holding  military  possession.   M 62 

4.  The  Constitution  of  1869  was  formed  and  adopted  in  pursuance  of  the 


Digitized  by  VjOOQIC 


762  Ikdex. 
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BecoDStruction  Acts  of  Congress,  and  was  as  valid  and  binding  a  law, 
in  so  far  as  it  purported  to  affect  private  rights,  as  were  laws  already 
existing.  It  did  not,  however,  affect  the  right  of  the  United  States 
to  determine  when  the  political  relation  formerly  existing  should  be 
restored,  by  the  removal  of  the  military  government.   Id 64 

5.  The  military  government  was  not  proclaimed  to  be  at  an  end  in  Texas 

until  April  16, 1870.  And  the  earliest  period  at  which  it  can  be  claimed 
that  County  Courts  ceased  to  have  probate  Jurisdiction  is  the  period 
at  which  the  State  Government  was  in  operation  under  ttie  Constitu- 
tion of  1869,    H 65 

Misjoinder.    See  Trespass  to  Try  Title,  2. 

Mistake. 

Where  the  contract  and  exhibits  made  a  part  thereof  correct  a  mistake 
therein,  such  mistake  should  be  corrected.  See  example.  Abbott  v. 
Loan  Association^  467 474 

Mortfiraffe.    See  Lien  Holders;  Beeeivership,  5,  7. 

1.  A  conveyance  by  a  mercantile  firm  of  its  stock  to  a  trustee,  he  to  take 

possession  and  sell  off  the  property  assigned  to  satisfy  the  claims  of 
a  number  of  the  creditors  of  the  firm,  to  pay  expenses  of  the  trust  and 
commissions  to  the  trustee,  and  to  return  the  remainder  to  the  grant- 
ors, is  but  a  mortgage  with  power  to  sell;  nor  is  its  character  changed 
by  the  trustee  taking  possession.  Milling  Co.  v,  Eaton,  Quinan  d  Co.^ 
401 404 

2.  In  deed  of  trust  to  secure  creditors,  the  assignor,  trustee,  and  creditors, 

parties  to  such  instrument,  are  bound  by  contract  or  not  at  all.  As- 
sent of  parties  to  be  bound  by  a  contract  is  essential.  It  is  clear  that 
no  assent  of  assignor  or  trustee,  or  of  both,  can  bind  creditors  unless 
authority  to  act  for  them  exists.    Id 406 

Z>  The  existence  or  nonexistence  of  a  mortgage  contract  must  depend  on 
principles  applicable  to  other  contracts,  and  to  their  existence  assent 
of  parties  is  essential.    Id 410 

4.  To  hold  that  deliverance  to  and  acceptance  by  the  person  on  whom  the 
power  to  sell  is  conferred  will  bind  the  beneficiaries  named  in  such  an 
instrument,  in  the  absence  of  some  prior  agreement,  is  to  hold  that  one 
person  may  be  bound  by  the  act  of  another  not  authorized  by  him.   H,  411 

6.  An  insolvent  debtor  may  secure  a  creditor  by  mortgage  if  in  the  transac- 

tion the  sole  purpose  of  the  creditor  is  to  obtain  security  for  his  debt. 
The  motives  of  the  debtor  will  not  affect  the  validity  of  the  security. 
Haasv.  Kraus^QSl 689 

Mutual  and  Current  Accounts. 

Accounts  made  by  one  merchant  purchasing  from  another  do  not  come 
within  the  statutory  term,  •'  mutual  and  current  accounts/'  so  as  to 
be  relieved  from  the  statute  of  limitation  of  two  years.  See  example. 
Richardson  v,  Vaughan^  93 96 

Negrlififence.    See  Railways,  1,  4.  7,  8,  11, 
1 .  The  court  charged  the  jury.  In  an  action  for  damages  for  negligently 
causing  the  death  of  a  person,  that  **  the  running  by  the  defendant  of 
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trains  upon  its  track  was  authorized  by  law,  and  the  law  did  not  im- 
pose any  rule  as  to  the  rate  of  speed  of  such  trains/^  The  evident  pur- 
pose of  the  instruction  was  that  it  was  not  ne^^igenoe  per  se  to  run  a 
train  at  any  particular  rate  of  speed,  and  in  it  was  no  erron  Nor  is 
the  charge  upon  the  weight  of  evidence.  McDonald  v,  Bailway,  1  . . . .  9 
a.  It  conclusively  appearing  that  the  deceased  knew  of  the  approaching 
train,  from  which  it  follows  that  the  negligence  of  the  servants  of  the 
company  who  were  operatinf>^  the  train  in  failing  to  ring  the  bell  or 
blow  the  whistle,  if  they  did  fail  in  the  performance  of  that  duty,  was 
not  the  cause  of  the  accident,  and  it  was  proper  that  the  Jury  should 
be  so  instructed.    Id 10 

3.  The  court  charged :  ^'  Negligence  is  the  failure  to  do  what  a  reasonable 

and  prudent  person  would  ordinarily  have  done  under  the  circum- 
stances of  the  situation,  or  doing  what  such  person  under  the  existing 
circumstances  would  not  have  done.''  This  does  not  exclude  the  idea 
that  one  may  act  upon  appearances.    The  charge  was  proper.   Id 11 

4.  In  action  by  a  railway  conductor  for  damages  for  personal  injuries,  the 

specific  acts  of  negligence  relied  upon  were  in  employing  and  placing 
an  unfit  engineer  in  charge  of  an  engine,  and  the  negligence  of  the 
engineer  in  leaving  his  engine  under  the  circumstances.  See  charge 
approved  as  to  the  care  required  of  the  railway,  and  of  the  facts  to  be 
proved  by  the  employe  in  order  to  recover  damages.  It  was  necessary 
to  prove  carelessness  in  employment  of  the  engineer,  and  that  the  act 
of  the  engineer  was  the  proximate  cause  of  the  injury.  Railway  v. 
Mu$Aette,70S 718 

New  Promise.   See  LimikUion,  6-11. 

Notice.    See  Ca$e  in  Judgment.  7. 

1.  Upon  the  death  of  the  husband,  it  does  not  devolve  upon  a  purchaser  of 
community  property  from  the  widow  to  inquire  as  to  what  persons 
inherit  the  separate  property.  She  is,  however,  put  upon  inquiry  as 
to  who  inherits  the  husband's  share  of  the  community  property.  San- 
born v.  Schuler,  116 117 

^.  The  husband  dying  leaving  no  child  or  children,  the  law  casts  upon  the 
widow  the  community  property,  and  she  can  seU  property  apparently 
community  and  convey  good  title  against  any  equitable  claim  or  es- 
tate of  which  the  purchaser  did  not  have  notice.    J9 118 

Obligation  of  Oontraot. 

)•  A  contract  securing  to  a  creditor  a  right  to  a  specific  remedy  whereby 

he  may  enforce  a  pecuniary  obligation  without  resort  to  the  courts  of 

the  country,  is  not  subject  to  such  modifications  and  changes  as  may 

lawfully  be  made  in  the  ordinary  remedies  prescribed  by  law.    Loan 

^MH,  v. -Harc^,  610 612 

:2.  That  persons  may  contract  for  a  remedy  lawful  in  itself,  but  not  given 
by  law  for  the  enforcement  of  a  right,  will  not  be  questioned.  But  if 
a  party  desires  to  resort  to  a  remedy  existing  only  by  contract,  he 
must  take  it  in  accordance  with  the  agreement  that  gives  it;  for  the 
Legialatare  haa  no  power  to  change  the  contract.  M 618 


Digitized  by  VjOOQIC 


764  Index. 

Obligation  of  Contract— contintt<?<7. 

3.  It  is  obviously  true  that  such  remedies  as  rest  on  contract  alone  must 

be  exercised  as  provided  by  the  contract,  or  not  at  all ;  and  it  is  equally 
clear  that  the  Legislature  has  no  power  to  change  such  a  contract,  and 
in  its  changed  condition  to  make  it  obligatory  on  either  party,  simply 
because  it  has  no  power  to  malce  contracts  for  parties.    Id 615 

4.  While  the  Legislature  has  power  to  prescribe  what  process  shall  be  used 

for  enforcement  of  rights  through  the  courts,  and  what  notice  of  Ju- 
dicial sales  shall  be  given,  it  certainlj^has  no  power  to  confer  on  any 
private  person  power  to  sell  the  property  of  another  at  such  time  and 
place  and  on  such  notice  as  it  may  prescribe,  without  regard  to  or  in 
violation  of  any  contract  parties  may  have  made.     Id 616 

Parol  as  Affecting  Written  Contract. 

1.  A  parol  contemporaneous  agreement  intentionally  omitted  from  a  writ- 

ten contract  can  not  be  pleaded  to  alter  the  written  by  incorporating 
into  it  such  parol  contract.    Sanborn  v.  Murphy^  437 441 

2.  Where  it  does  not  appear  that  time  was  of  the  essence  of  a  contract,  the 

admission  of  illegal  or  exclusion  of  legal  testimony  affecting  a  short 
delay  in  entering  upon  the  performance  is  immaterial;  especially  so 
when  such  delay  was  condoned  by  the  adverse  party.  Id 443 

Parent  and  Child.    See  Award  and  ArhUraiUm^  J. 

Parties.    See  Award  and  Arbitration^  1, 5. 

In  1853  a  guardian  suing  for  himself,  joined  with  other  adult  plaintiffs, 
also  sued  as  guardian  of  two  minors  named,  of  whose  estate  he  was  the 
guardian.  Judgment  was  rendered  in  favor  of  the  guardian  in  his 
own  right  for  the  land  sued  for,  and  the  rights  of  the  other  phiintiffs 
(including  the  minors)  was  adjudged  as  of  nonsuit.  Held,  that  the 
minors  were  not  parties  to  the  suit,  nor  were  they  bound  by  the  judg- 
ment, or  any  judgment,  in  the  case;  they  not  appearing  nor  were  they 
otherwise  made  parties.    Sandoval  v,  Boaaer.  682 685 

Partnership. 

1.  As  the  land  sold  was  partnership  property  of  the  firm,  Thompkins  & 

McMurphy,  the  suit  being  against  its  members,  and  the  service  good 
against  Thompkins.  the  judgment  and  execution  passed  title  in  the 
property,  even  if  there  had  been  an  error  as  to  the  name  of  the  other 
partner.    Halsell  v,  McMurphy,  100 102 

2.  See  contract  held  to  constitute  the  parties  a  firm,  a  partnership.    Csr- 

Jiart  V.  Brown,  425 437 

3.  The  contract  out  of  which  litigation  arose  distinctly  expressed  that  a 

partnership  of  three  persons  was  formed,  the  members  to  share  losses 
and  gains  in  a  ranch  enterprise.  The  clause.  *'  in  stocking  said  range 
no  member  shall,  except  by  consent,  put  thereon  exceeding  one-third 
the  capacity  thereof,  as  may  be  determined  by  the  firm,"  did  not  in- 
ject into  the  contract  the  obligation  of  the  firm  to  care  for  such  stock 
put  in  the  pasture  by  individual  members  of  the  firm,  at  the  expense 
of  the  firm.  Id 42» 

4.  For  partnership  debts  the  members  of  the  firm  are  liable  jointly  and 

severally,  and  the  law  recognizes  no  personality  in  the  partnership 
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other  than  that  of  the  persons  who  compoBe  it.  Wiggins  v.  Bhck- 
«A«ar,  665 668 

5.  It  is  the  ri^ht  of  a  member  of  a  partnership  to  have  the  common  prop- 

erty applied  to  the  &rm  debts;  other  partners  can  not  deprive  him  of 
such  ri^h  t .   M 668 

6.  That  a  partnership  creditor  has  no  specific  lien,  either  legal  or  equita- 

ble, upon  partnership  assets,  any  more  than  any  Individual  creditor 
has  upon  the  estate  of  his  debtor,  is  so  firmly  established  that  citation 
of  authority  in  support  of  the  proposition  is  useless.    M 669 

7.  When  the  property  of  a  partnership  passes  into  the  custody  of  a  court 

for  administration,  as  in  case  of  bankruptcy  or  assignment  made  by  an 
insolvent  firm,  then  the  court  will  administer  it  as  was  the  right  of 
the  several  partners  to  have  it  administered  while  controlled  by  them- 
selves.   M 669 

8.  One  partner  may  in  good  faith  convey  his  interest  in  the  firm  assets  to 

another,  and  tliereby  all  his  equities  in  relation  to  the  application  of 
firm  assets  to  its  liabilities  are  lost.    M 670 

9.  Upon  a  dissolution  of  an  insolvent  firm  the  members  could  lawfully  par- 

tition the  assets  among  themselves  in  proportion  to  the  several  shares. 
Such  act  of  itself  is  not  fraudulent,  for  the  property  in  the  hands  of 
each  partner  would  be  subject,  as  before,  to  the  firm  debts.    M 670 

Pleading. 

1.  Allegation  that  plaintiffs'  land  was  securely  fenced  and  that  defendant 

permitted  its  cattle  to  break  through  their  enclosure,  states  cause  of 
action  on  general  demurrer.  Land  Investment  Agency  Co.  v.  McGleU 
UindBro8..M^ 192 

2.  An  answer  setting  up  items  in  offset  of  the  plaintiff's  claim  is  only  a 

basis  of  defense  as  to  the  items  so  pleaded.  Building  As sociaiion  v, 
Biering,  476 483 

3.  It  seems  that  in  an  action  for  injury  to  lands  the  plaintiff  should  not  be 

permitted  to  prove  title  by  limitation  without  having  pleaded  it.  pro- 
vided objection  be  made  to  the  testimony.  Railway  v,  Cusenberry,  525.  533 

4.  Petition  alleging,  in  substance,  ownership  of  stock  of  merchandise  (de- 

scribing it),  and  that  with  it  he  was  carrying  on  a  business  at  a  house 
under  his  control,  and  that  in  his  absence  the  defendant  unlawfully 
took  possession  of  said  stock  and  the  building,  and  that  defendant  had 
converted  said  goods,  etc.,  giving  items  of  damages.  Held,  insufficient 
to  support  evidence  that  the  goods  had  been  levied  upon  by  a  deputy 
sheriff  under  process  against  another  person,  and  that  the  defendant 
was  the  sheriff.    Lewis  v,  Hatton^  533 534 

5.  The  rule  that  the  plaintiff  must  state  the  essential  facts  which  constitute 

his  cause  of  action,  is  elementary;  and  this  the  statute  emphasizes  by 
requiring  him  to  make  a  '^  full  and  clear  statement  of  the  cause  of  ac- 
tion.^'     Id 536 

6.  When  a  new  promise  is  relied  upon  to  avoid  the  plea  of  limitation  to  the 

original  debt,  the  new  promise  is  the  cause  of  action,  and  must  be  de- 
clared on .    Howard  A  Hvme  v.  Windom^  560 565 

7.  When  a  new  promise  is  pleaded  by  amendment,  limitation  runs  until  the 

filing  of  such  amendment.    M 566 

8.  Plaintiff  by  a  pleading  endorsed  ^^supplemental  petition^ ^  set  up  a  new 
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promise.  Exceptions  were  sustained  to  tbe  pleading  for  reason  that 
tlie  matter  should  have  been  pleaded  by  an  amended  original  petition. 
The  petition  was  corrected  by  an  amended  original  petition ;  not,  how- 
ever, filed  until  after  the  statutory  term  in  bar  had  elapsed.  Held^ 
that  the  pleading  of  the  new  promise  in  the  defective  supplemental 

petition  stopped  the  running  of  the  statute.    IS 566 

9.  An  employe  sued  the  receiver  of  a  railway  company,  alleging  that  the 
conductor  was  incompetent,  and  so  known  to  be  by  the  defendant,  and 
that  plaintiff  was  ignorant,  and  consequent  injuries  from  negligence 
of  the  conductor.  Held,  that  a  general  demurrer  was  properly  over- 
ruled, although  the  petition  disclosed  that  the  plaintiff  and  conductor 
were  fellow  servants.     Campbell  v.  Coot,  630 632 

10.  A  general  allegation  of  damages  will  let  in  evidence  of  such  damages  as 

naturally  and  necessarily  result  from  the  wrongs  charged,  but  to  ad- 
mit proof  of  injuriee  which  do  not  necessarily  result  from  the  injury 
alleged,  the  petition  must  allege  the  particular  effects  claimed  to  have 
followed  the  injury.    See  example.    H 632 

11.  Suit  by  county  against  a  contractor  on  his  guaranty  of  a  bridge  built  by 

him.  The  petition  all^c^  that  tbe  defendant  had  received  tbe  con- 
tract price  for  the  bridge.  Held,  that  the  allegation  sufficiently  alleged 
the  authority  under  which  the  bridge  was  built,  and  that  the  defend- 
ant having  received  the  benefit  of  the  contract,  he  was  estopped  to  deny 
its  validity.    Leon  County  v,  Vann,  707 707 

Practice. 

1.  Pending  an  appeal  from  a  judgment  forfeiting  the  charter  of  a  corpora- 

tion, Uie  corporation  has  an  existence,  and  a  judgment  against  it. 
pending  such  appeal,  for  damages  is  not  void.     Giles  v,  Stanton^  620. .  626 

2.  The  defendant  against  whom  judgment  was  rendered  in  favor  of  one 

of  the  plaintiffs  appealed.  The  reversal  of  the  case  reinstated  all  the 
parties  properly  joined  as  plaintiffs,  against  whom  the  court  had  de- 
cided and  adjudged  an  involuntary  nonsuit.  Sandoval  v.  Bosser^  682  .  686 
8.  Two  cases  of  different  plaintiffs  against  different  defendants  for  the  same 
tract  of  land  were  consolidated.  Held^  that  a  judgment  and  decree  in 
the  consolidated  case  concluded  the  rights  in  the  land  in  controversy 
of  all  the  parties  in  both  suits.  Consent  waives  all  errors  save  want 
of  jurisdiction.    Id 687 

Practice  in  Supreme  Court. 

1.  The  findings  of  fact  made  by  the  Court  of  Civil  Appeals  can  not  be  re- 

vised on  writ  of  error  by  Supreme  Court.    Bailicay  v,  Kizziah,  81 87 

2.  Upon  an  issue  there  is  no  finding  by  the  Court  of  Civil  Appeals  in  its 

conchisions  of  fact,  but  In  its  conclusions  of  law  the  testimony  was  set 
out  upon  which  a  conclusion  was  drawn.  This  court  can  revise  the 
conclusions  upon  such  facts,  and  in  this  case  reaches  a  different  con- 
clusion from  that  of  the  Court  of  Civil  Appeals.    See  example.    J3. . .    88 

3.  It  is  prescribed  that  '*  the  judgments  of  the  Courts  of  Civil  Appeals  shall 

be  conchisive  upon  the  facts  of  a  case.*'  By  this  is  meant  that  the  de- 
cision of  that  tribunal  upon  questions  of  fact— that  is  to  say,  questions 
upon  which  there  may  be  a  conflict  in  the  evidence^shall  be  final,  and 
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not  the  subject  of  review  In  this  court.  Land  Investm&ni  Agency  Oo.  v, 
McClelland  Bros.,  179 181 

4.  In  accordance  with  the  statute,  Acts  of  1892,  page  22,  this  court  adopted 
rule  5  (of  Bules,  etc.))  directing  that  the  transcript  shall  be  trans- 
mitted to  this  court  in  every  case  in  which  a  writ  of  error  shall  have 
been  granted.  This  is  to  enable  this  court  to  decide  all  issues  pre- 
sented for  its  determination  in  the  light  of  the  pleadings,  and  of  every 
fact  established  by  undisputed  evidence,  or  the  conclusions  of  the 
Court  of  Civil  Appeals  upon  the  conflicting  evidence.    Id 189 

0.  Where  the  testimony  in  the  record  is  undisputed,  it  will  be  considered 
by  this  court,  although  it  conflict  with  a  finding  by  the  Court  of  Civil 
Appeals.    See  example.    Id.,.\ 188^ 

6.  Demurrer  to  petition  was  sustained  and  case  dismissed  in  District  Court. 

On  appeal,  the  Judgment  of  the  District  Court  was  reversed  and  cause 
remanded.  Application  by  appellee  for  writ  of  error  did  not  show 
jurisdiction  of  this  court;  it  did  not  appear  that  the  Judgment  of  the 
Court  of  Civil  Appeals  practically  settled  the  case.  Railway  v.  Batsell^ 
192 19$ 

7.  Before  issuing  citation  to  show  cause  in  an  application  for  mandamus, 

this  court  may  examine  the  petition,  in  order  to  ascertain  whether  it 
states  a  case  in  which  it  has  Jurisdiction,  either  original  or  appellate. 
Herfdi  DUmar  V.James,  230 230 

8.  Application  for  writ  of  error  must  show  that  the  case  was  not  within  the 

jurisdiction  of  a  County  Court.    See  example.    Id 231 

9.  The  Jurisdiction  of  the  Supreme  Court  from  certiflcate  of  dissent  in  a 

Court  of  Civil  Appeals,  obtains  only  in  such  Judgments  of  that  court 
as  are  not  final  and  conclusive.  As  to  cases  where  the  decision  of  the 
Court  of  Civil  Appeals  is  final,  no  Jurisdiction  can  exist  from  certifi- 
cate of  dissent.    Id 232^ 

10.  Facts  rendering  necessary  the  construction  of  the  clause  of  the  State 

Constitution  disqualifying  a  Judge  of  a  Court  of  Civil  Appeals  because 
interested  in  the  case,  do  not  present  a  case  involving  the  validity  of 
the  statute  upon  the  same  subject;  the  disqualification  being  under 
the  Constitution.    Id 233 

11.  This  court  will  look  to  the  u  neon  trover  ted  facts  in  the  record  for  a  full 

understanding  of  the  questions  to  be  decided  when  the  Court  of  Civil 
Appeals  omits  findings  upon  material  points.    Railway  v.  Lacy.  244. . .  246 

12.  Affidavits  to  facts  to  which  no  testimony  was  adduced  in  the  trial  court 

can  not  be  considered  by  the  Supreme  Court.    Harris  v.  Shafer,  314. .  320 

13.  This  court  will  not  reverse  a  Judgment  properly  rendered  merely  to 

give  the  losing  party  an  opportunity  to  introduce  testimony  not  used 
on  the  trial,  and  especially  when  he  claims  no  interest  under  the  title 
he  seeks  to  establish.    Id » 320 

14.  The  law  contemplates  and  requires  that  '*  the  petition  (for  writ  of  error) 

shall  be  accompanied  with  a  certified  copy  of  the  conclusions  of  law 
and  of  fact  filed  in  the  cause  by  the  Court  of  Civil  Appeals  with  the 
opinion  thereof.*'  It  further  requires:  ^'After  a  cause  is  decided  in 
the  Court  of  Civil  Appeals,  a  conclusion  of  the  facts  and  law  of  the 
case  shall  be  filed  in  said  cause  within  thirty  days  after  the  decision  of 
the  same.''  Without  such  exhibit  a  writ  of  error  will  not  be  allowed. 
BumeU  V.  Potoell.SSi 383 


Digitized  by  VjOOQIC 


768  Index. 

Practice  in  Supreme  Oourt^  continued, 

15.  The  case  was  postponed  for  thirty  riays  to  enable  the  applicant  to  seotire 

action  by  the  Court  of  Civil  Appeals  on  his  motion  to  have  filed  con- 
clusions of  law  and  facts.    Id 383 

16.  The  opinion  of  the  Court  of  Civil  Appeals  that  the  case  is  one  of  bound- 

ary is  conclusive  on  the  Supreme  Court,  in  absence  of  facts  showing 
otherwise.  If  the  applicant  had  accompanied  his  application  with  a 
copy  of  the  statement  of  facts,  certified  from  the  transcript  in  the 
Court  of  Civil  Appeals,  or  with  extracts  from  that  statement  duly  cer- 
tified, showing  that  this  is  not  simply  a  boundary  case,  the  ruling 
would  have  been  difi'erent.    Id 385 

17.  When  application  is  made  to  the  Court  of  Civil  Appeals  to  file  conclu- 

sions of  fact  and  law,  and  the  court  declines  to  accede  to  the  request, 
upon  the  ground  that  no  writ  of  error  lies  to  their  judgment,  and  the 
nature  of  the  case  is  not  such  as  to  make  it  apparent  that  their  juris- 
diction is  final,  it  is  a  useful  rule  to  file  with  the  petition  for  writ  of 
error  a  statement  of  the  character  of  the  controversy,  and  of  the  issues 
involved,  with  sufficient  fulness  of  detail  to  enable  this  court  to  deter- 
mine whether  it  has  power  to  grant  a  writ  of  error  in  the  event  appli- 
cation should  be  made.    Id 385 

18.  A  finding  of  fact  by  Court  of  Civil  Appeals  will  not  be  inquired  into  by 

this  court  on  error,  where  it  is  not  claimed  ttiat  there  is  no  evidence 
to  support  the  finding.    Sanborn  v.  Murphy^  437 441 

19.  Case  was  tried  in  Justice  Court.  On  appeal  it  was  taken  to  the  County 

Court,  and  from  that  court  it  reached  the  Court  of  Civil  Appeals,  and 
it  was  there  affirmed.  One  of  the  judges  dissented  upon  an  issue  of 
fact.  On  application  for  writ  of  error,  and  to  compel  the  judges  of  the 
Court  of  Civil  Appeals  to  certify  the  cause  to  the  Supreme  Court, 
Held,  this  court  has  no  jurisdiction,  for  reasons  that  the  Court  of  Civil 
Appeals  had  final  jurisdiction,  and  because  the  contest  upon  which  the 
dissent  existed  was  upon  an  issue  of  fact.  Bailway  v,  Barney,  McCul- 
loch  <fc  Co.,  455 456 

20.  It  seems  that  in  acting  upon  an  application  for  writ  of  error  only  the 

grounds  of  complaint  urged  will  be  considered.  See  example.  Frey 
V,  Bailway,  405 467 

21.  If  there  is  no  evidence  to  support  a  finding  by  a  Court  of  Civil  Appeals, 

its  findings  may  be  disregarded  by  the  SupremeCourt:  but  when  there 
is  only  a  conflict  the  findings  are  conclusive.  Batmian  v,  Jaffray  A 
Co.,  617 618 

22.  The  statute  prescribes  that  '^  whenever  in  any  case  pending  before  the 

Court  of  Civil  Appeals  there  should  arise  an  issue  of  law  which  said 
court  should  deem  it  advisable  to  present  to  the  Supreme  Court  for 
adjudication,  it  shall  be  the  duty  of  said  court  to  certify  the  very  ques- 
tion to  be  decided  to  the  Supreme  Court,""  etc.  This  statutory  rule  is 
disregarded  when  the  matter  certified  is  whether  a  demurrer  was  proj)- 
erly  sustained  in  the  trial  court  in  a  case  involving  many  issues.  Waco 
Water  and  Light  Co.  ».  City  of  FTaco,  661 662 

23.  Whether  a  petition  is  sufficient  to  maintain  an  action  is  a  question  of 

law ;  but  as  is  frequently  the  case  the  decision  of  that  question  involves 
the  decision  of  many  and  difficult  questions  of  law,  and  in  order  that 
the  time  of  this  court  may  not  be  taken  up  in  deciding  questions  about 
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which  a  Court  of  Civil  Appeals  may  have  no  douht,  and  desires  no  de- 
cision, these  courts  are  required  to  certify — to  make  certain  or  defi- 
nite—the  very  question  to  be  decided.  It  was  never  intended  that 
this  court  on  certificate  should  determine  what  questions  of  law  were 
involved  in  a  cause  and  then  decide  them.  Id 663 

24.  To  decide  upon  questions  involving  the  entire  record,  jurisdiction  was 
conferred  oh  Courts  of  Civil  Appeals,  and  neither  the  statute  nor  the 
Constitution  contemplates  the  exercise  of  such  appellate  Jurisdiction 
by  this  court  so  long  as  the  case  remains  undecided  by  the  Court  of 
Civil  Appeals.    Id 663 

26.  The  numerous  cases  in  which  certified  questions  were  discussed  by  the 
Supreme  Court  of  the  United  States  under  laws  authorizing  such  juris- 
diction, are  reviewed,  and  the  practice  of  that  court  followed.    Id,,,,  664 

Practice  in  Oourts  of  Civil  Appeals.  See  Attorney,  Proceedings  to 
Disbar,  i,  2;  Disqualification  of  Judge,  i,  2;  Practice  in  Supreme 
Court,  22-25. 

1.  Where  counter-afildavits  were  filed  resisting  grounds  excusing  the  delay 

in  filing  a  transcript,  it  will  be  presumed  that  the  Court  of  Civil  Ap- 
peals considered  such  afildavits  before  refusing  the  motion  for  leave 
to  file;  and  the  action  of  that  court  upon  such  confiicting  testimony 
will  not  be  revised  on  writ  of  error.    Davidson  v,  Ikard,  67 68 

2.  The  motion  to  affirm  could  not  be  defeated  by  application  for  writ  of 

error  in  the  District  Court  pending  the  motion  and  after  the  failure 
to  perfect  his  appeal.   Id 68 

3.  It  is  a  general  rule,  that  fault  or  negligence  of  counsel  is  deemed  that  of 

the  client,  and  will  not  furnish  sufficient  ground  for  relief  unless  the 
adverse  party  be  in  some  way  connected  with  or  party  to  it.  This 
rule  is  not  applicable  to  a  case  where  appellant,  a  nonresident  corpora- 
tion, upon  being  sued  employed  counsel  to  defend.  Tn  the  District 
Court,  judgment  was  rendered  against  the  appellant.  The  employed 
counsel  prepared  the  case  for  appeal,  perfected  it.  and  obtained  the 
transcript  in  ample  time.  From  some  cause,  the  counsel  employed  be- 
lieved that  their  services  were  not  wanted  in  the  further  conduct  of 
the  case.  They  never  informed  their  client  that  they  had  ceased  to 
represent  it.  The  transcript  was  not  filed,  and  appellee  filed  a  motion 
to  affirm  on  certificate.  This  fact  reaching  the  general  office  of  ap- 
pellant, other  lawyers  were  retained.  The  motion  to  affirm  was  resisted, 
and  motion  for  leave  to  file  transcript,  setting  out  the  facts,  was  urged. 
It  appearing  that  appellant  was  not  in  fault,  the  Court  of  Appeals 
should  have  allowed  the  transcript  to  be  filed.   Tel,  Co,  v.  Walker,  72. .    73 

4.  Certificate  for  affirmance  without  reference  to  merits  must  be  filed  with 

motion  to  affirm  at  the  term  to  which  the  appeal  or  writ  of  error  was 
perfected.    Laughlin  v,  Dahney,  120 121 

6.  The  present  law,  section  21  of  Act  of  April  13. 1892,  organizing  Courts 
of  Civil  Appeals,  is  a  copy  of  a  similar  provision  in  the  Act  of  1850. 
The  constructions  upon  the  former  law  are  presumed  to  have  been 
adopted  in  the  re-enactment.    Id 121 

6.  An  agreed  statement  of  facts  upon  which  a  case  was  tried  in  the  court 
below,  and  which  the  court  embodied  in  its  judgment,  is  sufficient,  in 
Vol.  LXXX  VI.  Sup.— 49 
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the  absence  of  a  statement  of  facte,  findings  of  fact  by  the  court,  or 
agreed  oase  for  appeal  under  the  statute,  to  authorize  a  revision  of  the 
Judgment  upon  matters  growing  out  of  sueh  facts.  State  v,  Ckmnor,  138 .  13S 

7.  Question  certified :    Is  a  bond  which  does  not  bind  the  obligor  in  terms 

to  perform  the  -'JudgmeTU  of  the  Supreme  Court  or  the  Court  of  Civil  As- 
peals^'"'  or  to  pay  all  costs  "  yshich  may  accrue  in  the  Court  of  Civil  Ap- 
peals arid  the  Supreme  Court,*'  sufficient  to  authorize  a  judgment  of 
affirmance  on  certificate?  Held,  that  the  use  of  the  words  *'  appellate 
court''  in  the  bond,  instead  of  the  named  courts,  applies  to  the  Court 
of  Civil  Appeals  and  to  the  Supreme  Court.  The  bond  is  held  suffi- 
cient, although  not  naming  the  appellate  courts.    Prewitt  v,  Da^^  166.  167 

8.  Appellate  court  means  either  court  into  which  the  judgment  may  be 

talcen  for  revision;  and  when  used  in  an  appeal  bond  will  embrace 
both  the  Court  of  Civil  Appeals  and  the  Supreme  Court.    Id 168 

9.  Whenever  one  party  appeals,  tiie  other  may  file  oross-assignmentB  of 

error,  and  procure  a  revision  of  the  judgment  on  the  matters  com- 
plained of  by  him.    Duren  v,  Bailway,  287 291 

10.  The  statute  does  not  impose  upon  the  judges  of  the  Courts  of  Civil  Ap- 

peals the  duty  of  filing  oonchislons  of  fact  and  of  law  in  cases  over 
which  their  jurisdiction  is  final ;  as  in  a  case  of  boundary.  Burnett  v, 
Powcff,  382 884 

11.  Where  on  appeal  or  error  the  court  exacts  that  a  part  of  the  Judgment 

appealed  from  be  remitted,  and  affirms  as  to  the  remainder,  Judgment 
is  properly  rendered  upon  the  appeal  bond  (against  sureties  as  well) 
for  the  amount  affirmed,  although  less  than  that  appealed  from,  and 
which  fbrmed  the  basis  of  the  amount  of  the  appeal  bond.  Baihoay  «. 
Johnson^  421 424 

12.  Proceedings  on  a  forfeited  bail  bond  constitute  a  criminal  case  within 

the  meaning  of  the  Constitution  and  laws  of  the  State,  and  a  Court  of 
Civil  Appeals,  having  only  civil  jurisdiction,  has  no  jurisdiction  therein . 
Jeter  v.  State^  555 555 

13.  See  assignments  of  error  which  are  distinguished,  some  as  sufficient  and 

others  as  being  too  general.    Bis.  Co.  v,  Chowning,  654 660 

14.  Under  section  35  of  the  act  organizing  Courts  of  Civil  Appeals,  as 

amended  May  2,  1893,  these  courts  are  required  to  certify  the  very 
question  of  law  to  be  decided.  See  illustration  of  violation  of  this 
rule.   Id 660. 

Practice  in  District  Court.    See  Continuance;  Depositions;  Venue,  4. 

1.  Suit  for  damages  for  personal  injuries  from  n^ligence  of  one  Collins, 

manager  for  the  railway,  imder  whose  direction  plaintiff  was  worlcing 
when  injured.  The  negligence  charged  in  the  petition  was,  that  "fore- 
man Collins  negligently  placed  a  heavy  piece  of  timber  on  the  ground 
and  caused  a  ditch  to  be  dug  too  close  to  it,  from  which  cause  the  dirt 
caved  in.  causing  the  log  to  fall  on  plaintiff.''  This  allegation  did  not 
support  proof  and  charge  as  to  the  safest  plan  of  carrying  on  the  work 
of  which  the  ditch  and  log  formed  part.  As  the  submission  of  that 
issue,  not  made  in  the  petition,  evidently  influenced  the  verdict,  it  is 
reversible  error.    Bailwag  v.  Fr^mch,9Q 98 

2.  The  District  Court  has  no  power  to  dismiss  a  suit  by  striking  the  peti- 
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tion  from  the  files  on  account  of  scandalous  matter  therein  when  the 

petition  ediows  a  cause  of  action.    Hemdon  v,  CampheU^  168 169 

d.  The  only  lawful  course,  where  scandalous  lan^age  Is  contained  in  the 
pleadings,  is  to  expunge  the  objectionable  matter.  Of  the  motion 
to  expunge  the  offending  party  and  his  counsel  should  have  notice.  Id.  170 

4.  When  the  issues  submitted  to  a  jury  embrace  only  such  claim  or  claims 

as  by  law  are  given  a  lien  upon  property,  it  is  not  necessary  to  submit 
the  question  of  lien  to  a  Jury.  Day  y.  Cross,  69  Texas,  608.  Railway 
V.  Henderson,  307 309 

5.  If  more  than  one  issue  be  submitted  involving  several  different  claims 

upon  which  recovery  is  sought,  and  upon  one  or  more  no  lien  would 
attach  by  law,  and  none  exists  by  undisputed  contract,  if  the  jury  re- 
turn a  general  verdict  the  court  can  not  declare  a  lien  upon  such  ver- 
dict; for  it  is  not  certain  that  the  amount  found  to  be  due  is  upon  a 
claim  entitled  by  law  to  a  lien.    H 310 

6.  When  an  affidavit  of  forgery  is  filed  under  article  2257,  Revised  Statutes, 

attacking  an  instrument  filed,  and  notice  thereof  given,  it  devolves 
upon  the  party  producing  the  instrument  to  prove  its  execution  as  at 
common  law,  before  it  can  be  read  in  evidence.  Jester  v.  Steiner,  415. .  418 

7.  In  such  case  the  burden  of  proof  does  not  shift  from  one  party  to  the 

other,  but  remains  on  the  party  offering  the  instrument.  Clark  v. 
Hills,  67  Texas,  148;  Railway  v.  Burns,  71  Texas,  481.  M 419 

8.  A  witness  was  asked  on  direct  examination :    ^^  From  your  knowledge 

and  experience  as  an  engineer,  was  it  possible  to  have  stopped  ttie  train 
after  you  saw  plaintiff  in  his  wagon  coming  on  the  track  at  the  cross- 
ing, and  prevented  a  collision  with  it?''  On  objection,  Held,  that  the 
question  was  leading;  it  admitted  of  an  answer,  yes  or  tw.  and  not 
only  suggested  the  negative  response,  but  was  calculated  to  put  in  the 
mouth  of  the  witness  the  very  words  of  the  examining  counsel.  It 
was  properly  excluded.  After  the  objection,  the  question  should  have 
been  so  framed  as  to  have  permitted  the  witness  to  state  the  fact  or 
opinion  in  his  own  way.    Bailway  v.  Duelin,  450 452 

9.  The  rule  is,  that  the  exclusion  by  the  court  of  illegal  evidence  will  cure 

the  error  of  its  admission.    To  the  rule  there  may  be  rare  exceptions; 

Id 454 

10.  Where  a  charge  is  erroneous  or  misleading  it  does  not  devolve  upon  the 
party  injured  to  request  its  correction  in  another  charge.  It  is  only 
where  a  charge  is  incomplete,  but  correct  so  far  as  it  goes,  that  the 
defect  must  be  sought  to  be  corrected  by  asking  a  charge  supplying 
the  defects.    Alexander  v.  Bobertson^  611 516 

Presumption  of  Regrularity. 

1.  The  presumption  is  that  public  officers  do  as  the  law  and  their  duty  re- 

quire them  (Lawson  on  Presumptions  of  Evidence.  53),  and  the  same 
rule'  prevails  as  to  the  authority  and  acts  of  private  officers.  Ibid,  00. 
This  obtains  as  to  the  official  acts  of  the  Roman  Catholic  clergy  in  man- 
aging trust  property  held  by  them.    OlcoU  v.  Gabert,  121  126 

2.  A  deed  by  Bishop  Gallagher,  attorney  in  fact  for  C.  M.  Dubois,  bishop 

of  Galveston,  also  as  administrator  bishop,  will  pass  title  to  property 
held  in  trust  by  Bishop  Dubois— at  least  the  legal  title.    Id 126 
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Probate  Oourt.    See  Administration;  Military  Government  in  Texas, 

1.  Meyers  v.  Evans,  68  Texas,  466,  adhered  to.  that  while  the  probate  act 

of  March  20, 1848,  was  in  force,  the  District  Court  had  no  jurisdiction 
to  decree  a  sale  in  a  foreclosure  of  a  lien  against  the  lands  of  an  estate. 
The  Probate  Court  alone  had  jurisdiction.  Bracifordv.  Knou)les,^6,.  608 

2.  A  mortgagor  sold  land  mortgaged  by  him;  the  deed  was  placed  on  rec- 

ord.   On  the  death  of  the  mortgagor  the  land  sold  formed  no  part  of  ' 
the  estate,  and  neither  the  Probate  nor  District  Court  could  order  the 
sale  of  the  land  as  the  property  of  the  estate.   Id 508 

PromisBory  Note—Protest. 

1.  In  order  to  fix  by  protest  the  liability  of  an  endorser  upon  a  promissory 

note,  the  protest  should  be  made  on  the  last  day  of  grace.  Lumber 
Co,v.  Bank,  299 300 

2.  Articles  273  and  276,  Eevised  Statutes,  relating  to  days  of  grace  and  pro- 

test, discussed  and  construed.  Id 301 

Proximate  Oause.    See  Bailtoays,  22. 

Public  Land.    See  Settler^Besident,  1. 

Publio  School  Lands. 

The  opinion  in  Berrendo  Stock  Company  v.  McCarty,  85  Texas,  412, 
was  delivered  without  reference  to  the  Act  approved  April  1, 1887. 
This  act  provides  for  nonjudicial  forfeiture,  by  the  Commissioner  of 
the  General  Land  Office  endorsing  on  the  obligation  of  the  purchaser 
in  default  the  words  ^^  land  forfeited.^^  The  decision  is  not  conclusive 
of  the  matter.    Anderson  v.  Waco  State  Bank,  QIS 619 

Ikulway  Cases. 

1.  McDonald  V.  International  dt  Great  Northern  Railway  Company, — Gross 

negligence  not  equivalent  to  willful  injury;  contributory  negligence 
may  prevent  recovery  where  gross  negligence  appears;  comparative 
negligence ;  conflict  of  decisions  ground  for  writ  of  error 1 

2.  De  Ham  v,  Mexican  National  Bailway  Cow*pany.— Negligence  in  Meodco 

resulting  in  death  no  cause  of  action  in  Texas,  even  when  the  injured 

party  died  in  Texas;  local  effect  of  statutes 68 

8.  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Ki2ziah,'^^tt8ter  and 
servant:  rislts  assumed  by  employe;  inspector  of  cars;  findings  of  fact 
by  court;  conclusions  of  law  from  facts  revised 81 

4.  Texas  &  Pacific  Railway  Company  v,  French. ^ChAVge  must  be  upon  la- 

sues  involved ;  employe  chargeable  with  notice  of  the  ordinary  laws 
of  nature 96 

5.  St.  Louis,  Arkansas  &  Texas  Railway  Company  v.  Bats  ell, --WTit  of  error 

refused  to  judgment  of  reversal,  it  not  appearing  that  the  judgment 
settles  the  case 192 

6.  International  &  Great  Northern  Railway  Company  v.Welch, — Care  of  rail- 

way company  required  for  safety  of  Its  passengers;  Bail  way  v.  Hal- 
loren,  53  Texas.  53,  approved 803 

7.  Riordan  v.  Gulf,  Colorado  4b  Santa  Fe  Railway  Company, — Second  appli- 

cation for  writ  of  error 338 
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8.  Gainesville^  Henrietta  A  Western  Bailway  Company  v.  Zacy.— Bodily  pres- 

ence of  injured  party  before  jury;  value  of  wife's  services;  jury  may 
fix  value 244 

9.  Gulf^  Colorado  A  Santa  Fe  Bailway  Company  v,  (^fW.— Recorded  maps; 

notice  from  possession ;  bona  tide  purchaser 284 

10.  Duren  v.  Houston  db  Texas  Central  Baihoay  Company. — Judicial  Icnowl- 

edge  of  railway  reservation;  relocating  land  certificate;  location  in 
wrong  district;  survey  by  interested  party;  location  and  survey  ap- 
pear to  constitute  legal  title 287 

11.  St,  Louis^  Arkansas  &  Texas  Bailway  Company  «.  ITendcraon.-— Compen- 

sation in  condemnation  proceedings;  liens  given  by  law 307 

12.  Weatherford,  Mineral  Wells  A  Northwestern  Bailway  Company  v.  Granger, 

Promoter  of  corporation ;  corporation  not  liable;  ratification 360 

13.  Texas  &  Pacific  Baihcay  Company  v.  Baney, — Attack  upon  witness;  good 

character  of  witness,  when  admissible  to  prove 363 

14.  Texas  dt  Pacific  Bailway  Company  v.  Donovan  &  Co.— Railway  liable  for 

acts  of  receiver,  when ;  market  value;  telegrams  and  trade  journals. . .  378 

15.  Gulf^  Colorado  <ft  Santa  Fe  Bailway  Company  v.  Trott. — Fright  alone  and 

mental  anguish  resulting  not  alone  cause  of  action 412 

16.  Texas  Trunk  Bailway  Company  v.  Jo/in^ow.— General  unsafe  condition 

of  track  competent;  remittitur  as  aff'ecting  sureties  on  appeal  bond  . .  421 

17.  Beceiver  v,  ^//t's.— Continuance ;  cumulative  evidence 447 

18.  Galveston,  Harrishurg  db  San  Antonio  Baihoay  Company  v,  Duelin, — Lead- 

ing questions ;  argument  of  counsel ;  remittitur 450 

19.  Gulf^  Colorado  A  Santa  Fe  Bailway  Company  v.  Bamey^  McCulloch  A  Co. 

Jurisdiction  of  the  Supreme  Court  does  not  extend  to  cases  of  which 
Courts  of  Civil  Appeals  have  final  jurisdiction 455 

20.  Muhle  V,  New  York^  Texas  A  Mexican  Bailway  Company, — Condemna- 

tion proceedings;  conclusiveness  of  judgment;  they  afi'ect  only  the 
use;  abandonment  of  use , 459 

21.  Frey  v.  Fort  Worth  A  Bio  Grande  Bailway  Company.— Misjoinder  of  par- 

ties and  of  actions 465 

22.  Gulf,  Colorado  A  Santa  Fe  Bailway  Company  v,  Ciwtfnfterry.— Possession 

as  evidence  in  trespass;  limitation ;  documents  as  evidence  for  all  par- 
ties; action  by  cotenant;  rights  of  tenant  at  will;  burning  grass;  neg- 
ligence   525 

23.  .Gulf,  Colorado  A  Santa  Fe  Bailway  Company  v.  Fort  Worth  A  Bio  Grande 

Bailway  Company.— Right  of  one  railway  company  to  build  track  across 
track  of  another;  condemnation  proceedings  in  such  case;  objection 
to  commissioners 537 

24.  Texas  A  Pacific  Bailway  Company  v.  Cay.— Receivership  of  this  railway 

under  orders  of  Judge  Pardue,  exercising  jurisdiction  in  Eastern  Dis- 
trict of  Louisiana 571 

25.  Giles,  Beceiver,  v.  5^an^^.— Jurisdiction;  rights  of  bondholders;  act  of 

Legislature  (chapter  59,  section  6,  Acts  Twenty-first  Legislature)  giv- 
ing preference  to  judgment  in  damage  suits  for  acts  before  receiver- 
ship proceedings,  over  bonds,  held  unconstitutional 620 

26.  Campbell,  Beceiver^  v.  Cook.— Fellow  servant  law  (chapter  24,  Twenty- 

second  Legislature)  held  constitutional;  fellow  servants 630 

27.  Bailway  v,  Mussette, — Appeal  bonds  valid  in  cases  pending  in  Supreme 
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Court  at  time  of  organization  of  Courts  of  Civil  Appeals  and  trans- 
ferred to  Courts  of  Civil  Appeals;  negligence;  proximate  cause  of  in- 
jury    708 

Railways.    See  ContribxUory  Negligence;  Negligence. 

1.  Negligence  against  a  railway  company  is  not  presumed  from  the  proof 

of  a  condition  of  facts,  and  that  injury  followed,  without  something  to 
connect  the  facts  as  causing  the  injury.  The  injury  alone  does  not 
necessarily  prove  its  connection  as  eifect  of  the  preceding  facts.  Bail- 
way  V,  Kizziah,  81 88 

2.  An  employe  sued  a  railway  company  for  damages  alleged  to  have  been 

sustained  by  plaintiff  from  defective  air  brakes  in  use  on  the  road. 
The  defendant  pleaded  that  the  plaintiff  was  a  car  inspector,  and 
charged  with  that  duty.  There  was  testimony  tending  to  support  the 
allegations.  Held^  that  the  court  el-red  in  refusing  to  instruct  the 
jury  that  if  the  plaintiff,  by  his  employment,  was  charged  with  that 
duty,  then  he  could  not  recover  for  injuries  suffered  on  account  of  de- 
fects that  he  might  have  discovered.    Id 89 

8.  The  court  having  charged  the  jury,  that  when  the  plaintiff  entered  the 
service  of  the  railway  company  he  under  the  law  assumed  all  the  risks 
necessarily  incident  to  the  business  which  he  had  undertaken  to  per- 
form, it  was  error  to  refuse  an  instruction  that  the  plaintiff  by  entering 
the  employment  had  assumed  such  as  commonly  attended  such  work. 
The  risks  assumed  are  such  as  commonly  attend  the  work,  not  such  as 
necessarily  attend  it.    M 90 

4.  The  charge  that  it  was  the  duty  of  the  carrier  to  a  passenger  ^^  to  use  the 
greatest  possible  care  and  diligence  to  provide  for  his  safe  convey- 
ance,^' is  not  a  correct  statement  of  the  law.  See  discussion  of  author- 
ities.   Bailwayv.  Welch,203 204 

0.  The  rule  on  this  subject  in  Railway  v.  Halloren,  53  Texas,  53,  adhered 
to.  Railway  companies,  however,  are  not  insurers  of  the  safety  of 
their  passengers  further  than  could  be  required  by  the  exercise  of  such 
a  high  degree  of  foresight  as  to  possible  dangers,  and  such  a  high  de- 
gree of  prudence  in  guarding  against  them,  as  would  be  used  by  very 
cautious,  prudent,  and  competent  persons  under  similar  circumstances. 
Id 204 

6.  The  charge  in  paragraph  first  is  error,  and  it  did  not  devolve  on  the  de- 

fendant to  ask  an  explanation.  A  counter-charge  would  have  confused 
the  jury .  Under  article  1361 ,  Revised  Statutes,  it  stood  as  if  excepted  to. 
Id 207 

7.  A  railway  company  is  liable  for  damages  if  the  receiver  controlling  the 

road  at  the  time  of  the  injury  was  liable;  not  as  being  liable  for  his 
negligence,  but  because  the  earnings  of  the  road  while  in  control  of 
the  receiver  had  been  used  to  make  permanent  and  valuable  improve- 
ments upon  the  road,  which  witli  its  improved  conditions  had  been 
restored  to  the  railway  company.    Railway  v.  Donovan  dt  Co,^  378 379 

8.  Where  relevant,  evidence  to  the  general  unsafe  condition  of  a  railway 

track  may  be  shown  in  an  action  against  the  railway  company  for  in- 
juries received  by  plaintiff  when  a  passenger.   Bailtcay  v.  JbAiwon,  421 .  428 

9.  A  contract  for  the  construction  of  a  roadbed  for  a  railway  under  the  su- 

pervision of  an  engineer,  at  stipulated  rates  for  clearing,  excavation, 
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embankments,  etc.,  can  not  be  made  to  include  clearing  and  grub- 
bing the  right  of  way  beyond  the  space  necessary  for  the  roadbed  and 
Its  support.   Alexander  v.  Sobertson^  611 514 

10.  The  contract  for  roadbed  included  specified  prices  for  items  of  labor  ac- 

cording to  profile,  plans,  and  specifications  made  part  of  the  contract. 
Under  such  contract  the  supervising  engineer  could  only  control  the 
work  necessary  for  the  roadbed,  and  certify  labor,  etc.,  upon  it.  He 
eould  not  direct  other  work  outside  the  roadbed  and  bind  his  employers 
thereby.  It  was  error  in  such  condition  of  facts  to  instruct  the  jury 
that  the  engineer  had  power  to  bind  his  employers  for  clearing  and 
grubbing  a  space  greater  than  necessary  for  the  roadbed  and  its  sup- 
port. Id 615 

11.  It  is  not  negligence  per  se  for  a  railway  company  to  permit  grass  and 

weeds  or  other  combustible  material  to  accumulate  upon  its  right  of 
way.  In  the  work  of  clearing  oif  the  right  of  way,  if  an  employe, 
under  the  existing  circumstances,  acted  in  a  prudent  and  careful  man- 
ner in  starting  a  fire  (from  which  damage  resulted),  the  railway  would 
not  be  liable,  although  there  had  been  negligence  in  allowing  the  grass, 
etc.,  to  accumulate.  The  facts  are  to  be  passed  upon  by  the  Jury  in 
determining  whether  proper  care  was  taken.  Railway  v.  Cusenherry^ 
626 531 

12.  In  an  action  against  a  railway  company  for  negligently  permitting  the 

escape  of  fire  from  its  right  of  way,  to  the  injury  of  adjacent  lands, 
the  court  did  not  define  negligence  in  its  charge  to  the  jury.  It  was 
therefore  proper  for  the  defendant  to  request  an  instruction  covering 
the  omission.  In  this  case  a  charge  not  accurate  was  asked,  but  held 
sufficient  to  call  the  attention  of  the  court  to  the  omission,  and  thus 
present  the  defect  for  revision  on  appeal.    See  example.    Id 632 

13.  Article  }0,  section  1,  of  the  Constitution  of  the  State,  prescribes,  that 

^'  every  railway  company  shall  have  the  right  with  its  road  to  inter- 
sect, connect  with,  or  cross  any  other  railway,  etc.,  •  ♦  •  under 
such  regulations  as  shall  be  prescribed  by  law/^  This  applies  to  every 
railway  thereafter  constructed.    Railway  v.  Railway^  637 642 

14.  In  Revised  Statutes,  title  84,  chapter  8  (Kight  of  Way),  articles  4175  to 

4193,  the  regulations  governing  the  rights  of  the  railway  companies 
when  one  road  is  extended  across  another  are  prescribed.  The  mode 
of  condemnation  of  right  of  way  across  that  of  another  railway  is  the 

same  as  in  crossing  other  lands.   Id 644 

16.  The  jurisdiction  of  the  County  Court  is  invoked  in  manner  prescribed 
in  article  4182,  Revised  Statutes.  This  obtains  as  a  tribunal  to  adjust 
the  diff'erences  between  the  two  roads,  as  in  article  4177,  and  for  ac- 
quiring right  of  way,  article  4180.   Id 646 

16.  In  the  nature  of  things,  the  crossing  railway  must  be  built  in  one  gen- 

eral direction,  controlled  by  the  character  of  the  country,  and  the  i>oint 
at  which  the  line  intersected  the  other  would  be  the  place  of  intersec- 
tion to  which  the  statute  applies.  In  case  of  contest  as  to  the  locality 
of  the  crossing,  it  could  be  adjusted  in  the  condemnation  proceedings. 
Id 645 

17.  The  application  in  condemnation  proceedings  being  in  accordance  with 

article  4182,  Revised  Statutes,  the  County  Court  had  jurisdiction  of 
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the  matter,  and  it  was  not  necessary  to  allege  disagreement  about  the 
manner  and  terms  of  the  crossing.    H 45S- 

18.  The  rights  of  an  employe  of  such  receiver  would  be  the  same  as  If  he  had 

been  employed  by  an  authorized  agent  engaged  in  the  management  of 
the  railway.   Railway  v.  Gay^  571 007 

19.  After  the  discharge  of  a  receiver  against  whom  suit  has  been  brought, 

if  there  be  facts  to  fix  liability  on  a  railway  company's  property  for 
acts  occurring  during  the  receivership,  it  is  proper  to  make  the  com- 
pany a  party  and  continue  the  litigation.  H,  608 

20.  A  receiver  acting  upon  a  void  order  must  be  deemed  to  have  been  simply 

the  agent  of  the  railway  company,  and  it  is  liable  for  injuries  result- 
ing while  the  railway  was  managed  by  such  person,  in  all  cases  in 
which  it  would  be  liable  had  he  been  made  its  agent  in  the  ordinary 
manner.   M 60^ 

21.  In  the  said  Act  of  March  10, 1891,  defining  who  are  fellow  servants,  the 

term  '*  railway  corporations''  does  not  mean  or  include  '^  receivers  of 
railway  corporations."  This  meaning  is  clear,  and  courts  can  not  dis- 
regard it  or  add  to  it.   Campbell  v.  Cook^  630 635* 

22.  The  question  of  proximate  cause  is  usually  one  for  the  jury  from  the  cir- 

cumstances. In  this  case  a  train  ascending  a  steep  incline  was  halted. 
An  engine  was  at  front  and  rear  of  the  train.  That  in  front  was  de- 
tached and  sent  forward  for  assistance.  The  engineer  at  the  rear,  upon 
the  train  halting,  left  Ids  engine  and  went  to  the  front.  While  absent 
the  fireman,  from  accident  or  otherwise,  set  the  engine  in  motion,  and 
the  train  was  moving  down.  The  conductor,  in  trying  to  halt  the 
train,  was  thrown  off  and  injured.  It  was  against  the  rules  of  the 
company  for  the  engineer  to  leave  his  engine,  and  great  care  was  neces- 
sary in  making  the  ascent.  Held^  that  under  such  facts  there  was 
ground  for  the  jury  finding  that  the  injury  to  plaintifi"  resulted  proxi- 
mately from  the  engineer  leaving  his  engine.    Railway  v.  MusseUe^  708.  719 

23.  An  intervening  cause  which  ordinarily  might  have  been  foreseen  or  an- 

ticipated will  not  excuse  or  prevent  responsibility  from  an  act  of  neg- 
ligence.   See  example.  lA 719 

24.  It  is  the  duty  of  a  railway  company  to  exercise  diligence  to  ascertain  the 

fitness  of  an  engineer  placed  in  a  responsible  position.  Where  knowl- 
edge of  unfitness  is  brought  to  the  master,  a  subsequent  failure  of  a 
fellow  servant  to  notify  the  company  of  such  unfitness  would  not  re- 
lieve from  responsibility  for  the  negligent  acts  of  such  engineer.  J9.. .  720 

Batiflcation.    See  Commissioners  Courts  i,  4,  5;   Corporations — Pri- 
vate^ 13, 

Beceivership. 

1.  The  power  to  authorize  a  receiver  appointed  by  a  cx)urt  of  equity  to 

create  debts,  and  to  make  them  a  charge  upon  the  corpus  of  the  estate, 
exists  in  the  administration  of  other  corporations  equally  with  rail- 
way corporations.    Ellis  v.  Water  Co,^  109 IIL 

2.  Tlie  expense  of  administering  and  preserving  the  property  in  hands  of 

a  receiver  is  to  be  charged,  first  upon  the  net  income,  and  if  that  be 
not  sufilcient.  then  upon  the  property  itself  or  its  proceeds  upon  sale. 
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The  court  controlling  the  matter  has  Jurisdiction  to  approve  Buch  Items 
and  to  provide  for  their  payment  upon  a  sale  of  the  property.    Id 112 

3.  Since  the  Act  of  1889,  page  66,  empowering  receivers  to  contract  debts 

in  the  administration  of  the  estate  to  bind  the  property,  all  mortgages 
would  be  subject  to  the  law  giving  priority  to  a  receiver*s  certificates 
over  the  mortgage.   H IIS 

4.  An  allowance  to  a  master  in  chancery  in  payment  for  his  services  is  in- 

clnded  under  the  term  coats  of  court.   Id 113 

5.  In  a  receivership,  upon  final  order  oiosing  out  the  proceedings  and  order- 

ing sale,  it  is  competent  to  order  sale  to  be  made  by  the  sheriff',  even 
though  a  bondholder  secured  by  deed  of  trust  with  power  to  sell  may 
be  party,  and  desire  to  make  such  sale  under  his  trust  deed.     Id 114 

6.  After  property  has  been  placed  in  the  hands  of  a  receiver  it  is  not  sub- 

ject to  levy  and  sale  under  execution.  In  this  case  the  levy  upon  real 
estate  existing  at  the  time  of  the  appointment  was  suspended,  and  a 
sale  under  such  execution  and  levy,  pending  the  receivership,  passed 
no  title.   Id 11& 

7.  The  receivership  does  not  destroy  any  liens  that  may  have  been  acquired 

before  the  appointment,  but  the  remedy  for  their  enforcement  should 
be  sought  in  the  court  in  which  the  whole  estate  is  being  admin- 
istered.   Id lie 

8.  A  receiver  can  not  lawfuDy  be  appointed  unless  deemed  necessary  for 

the  preservation  of  property,  the  preservation  or  enforcement  of  rights 
of  persons  having  claims  against  it,  or  to  have  it  applied  to  some  law- 
ful purpose  from  which  it  has  been  or  is  likely  to  be  diverted.  Bailway 
V.  Gay,  671 682 

9.  The  rule  is  well  settled,  that  ordinarily  a  receiver  appointed  by  a  court 

having  jurisdiction  to  make  the  appointment  is  an  officer  of  the  court, 
having  only  such  power  as  the  order  of  the  court  under  the  general 
principles  of  law  and  due  course  of  procedure  may  confer  upon  him.  J9.  68& 

10.  From  these  considerations  it  must  follow,  that  a  court  can  not  confer 

upon  a  receiver  power  outside  of  the  territory  over  which  it  has  juris- 
diction; for  its  process  can  not  be  eff*ective  beyond  that;  •  •  ♦ 
and  where  the  process  of  a  court  can  not  go  and  be  entitled  to  enforce- 
ment and  respect,  its  officers  can  not  have  power.    Id 685 

11.  No  case  can  arise  in  which  a  court  will  have  power  to  appoint  a  receiver 

unless  there  be  property  of  which  the  court  may  take  possession 
through  its  receiver.  And  where  the  property  to  be  administered  is 
immovable,  the  power  to  authorize  the  receiver  to  take  it  into  posses- 
sion necessarily  is  local  in  character.    Id 694 

12.  The  power  of  a  court  to  appoint  a  receiver  is  based  on  the  fact  of  real 

litigation  between  the  parties,  in  which  it  becomes  necessary  in  the 
opinion  of  the  court  to  take  possession  of  property  to  which  the  con- 
troversy in  some  manner  relates,  in  order  to  preserve  it,  or  if  neces- 
sary to  administer  it  for  the  benefit  of  all  persons  interested.  If  the 
parties  have  no  real  controversy,  and  desiring  no  lawful  relief  institute 
a  suit  and  have  a  receiver  appointed,  *  *  *  guch  receiver  must  be 
treated  as  the  agent  of  the  parties.   Id 604 

13.  When  a  receiver  is  appointed  by  consent  between  the  parties  to  a  suit, 

in  order  to  accomplish  a  purpose  not  lawful  in  itself,  the  receiver  must 
be  considered  the  agent  of  the  owner  of  the  property.    Id 606' 
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Iteoeivership  —  continued, 

14.  If  a  receiver  was  appointed  bj  coUusioo  of  the  parties  interested  io  the 

property,  it  is  unimportant  whether  the  court  making  the  appoint- 
ment had  jurisdiction ;  for  in  either  case  the  receiver  eo  appointed  will 
be  treated  as  tlie  agent  of  the  parties.    M 607 

15.  The  act  of  Congress  of  March  3, 1887,  relating  to  Federal  receiverships, 

has  no  bearing  upon  suits  only  against  a  railway  company.   M 600 

16.  In  a  railway  receivership  sale  of  the  property  was  ordered  on  interven- 

tion of  the  bondholders.  At  the  time,  it  appeared  that  funds  were  in 
hands  of  the  receiver.  The  court  in  its  order  of  sale  reserved  jurisdic- 
tion for  the  purpose  of  adjusting  the  rights  of  the  parties  having 
claims  to  the  fund.  This  the  court  could  do,  and  it  could  administer 
thefund.     Giles  v.  Stanton^  Q'20 626 

He-enaotment  of  Statute. 

When  the  Legislature  re^nacts  a  statute  whidi  has  been  oonstraed  by 
the  courts,  the  presumption  is  that  it  intended  that  the  new  enactment 
should  receive  the  same  construction  as  the  old.  The  rule  applied  to 
the  construction  of  the  Revised  Statutes  as  applied  to  the  case  of  Cro- 
nin  V.  Gay,  20  Texas,  460,  upon  the  subject  of  bills  for  disoov«ry.  Cfar- 
if  ill  d  Denn  is  v .  KounUe  Bros.  ,386 400 

Registration. 

1.  The  law  contemplates  that  the  owner  of  land  will  place  evidence  of 

right  on  record,  so  that  all  persons  dealing  with  it  may  know  how  the 
title  stands^  and  a  failure  to  record  may  result  in  loss  to  the  owner,  if 
the  land  pass  into  the  hands  of  an  innocent  purchaser.  Smith  o.  Cfrosby^ 
16 22 

2.  Article  4299,  Revised  Statutes,  prescribes  that  ^'  every  such  instrument 

of  writing  shall  be  considered  as  recorded  from  the  time  it  was  depos- 
ited for  record/'  Subsequent  purchasers  were  charged  with  notice  of 
the  liens  in  controversy,  which  were  express  liens,  from  the  dates  of 
filing,  regardless  of  irregularity  of  record.  Article  4304  is  but  direc- 
tory.   Lignoski  V.  Crooker^Z^i 827 

Bemittitur. 

Evidence  was  admitted  and  the  issue  submitted  to  the  jury  as  a  basis  for 
damages  (among  others),  the  amount  paid  for  medicines  during  recov- 
ery from  the  injury.  This  was  not  alleged  in  the  pleadings.  There 
was  direct  evidence  that  the  injury  and  consequent  suffering  were 
great.  The  largest  estimate  of  costs  of  medicines  did  not  exceed  #600. 
Held,  that  a  remittitur  of  that  sum  cured  the  error  in  admitting  the 
testimony  and  submitting  the  issue  in  absence  of  pleadings.  Baikoay 
V.  Duelin.AbO 464 

Beservation  or  Ijimitation. 
1.  Both  these  words  '*  reservation  or  limitation,'^  as  used  in  article  2468, 
Revised  Statutes,  imply  a  divestiture  of  title,  partial  or  entire,  of  the 
person  who  creates  the  reservation  or  imposes  the  limitation.  The 
words  are  more  frequently  defined  in  their  relation  to  real  property, 
or  some  right  growing  out  of  it,  yet  the  same  meaning  may  be  given 
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Beservation  or  lAmitaUon  — continued. 

tbem  when  used  in  relation  to  goods  and  chattels.   Templeman  v.  Oibbs^ 

358 362 

2.  As  used  in  the  statute,  article  2468,  the  word  reservation  necessarily  ap- 
plies to  the  real  or  pretended  right  or  interest  of  the  owner  out  of 
possession ;  while  the  word  limitation  must  apply  to  the  restriction, 
real  or  pretended,  on  the  right  of  the  person  in  possession  to  the  prop- 
erty or  its  use.    Id 362 

Belooation  of  Lcmd  Oertiflcate.    See  Administration,  J. 

Itesoission. 

The  general  principle  that  cancelling,  altering,  or  redelivering  the  title 
deedfl  of  corporeal  interests  in  lands  does  not  operate  to  revest  the 
land  in  the  grantor,  is  too  familiar  to  require  the  citation  of  author- 
ities.   Brown^s  Statute  of  Frauds,  sec.  59.    Sanborn  v.  Murphy^  437. . .  448 

Beconstruction.    See  MilUary  Government  in  Texas. 

Running  Bxpenses.    See  BeceiversMp,  2. 

Bale  Under  Deed  of  Trust.    See  Trust  Sale^  J,  2. 

Scandalous  Matter  in  Pleadings.    See  Practice  in  District  Courts  2^  3. 

Scrap  Act.    See  Homestead  Donation,  1;  SettUr^Besident, 

Seduction  a  Felony. 

The  crime  of  seduction  is  punishable  by  ^*  imprisonment  in  the  peniten- 
tiary not  less  than  two  nor  more  than  five  years,  or  by  fine  not  exceed- 
ing $5000.''  A  felony  under  article  54  of  the  Penal  Code  is  an  offense 
^^  punishable  by  death  or  imprisonment  in  the  penitentiary,  either  abso- 
lutely or  as  an  alternative."     Wardv.  White,170 171 

Settler— Resident. 

Chapter  54,  pages  48, 49,  Acts  Twenty-first  Legislature,  "  For  the  sale  of 
certain  appropriated  lands  in  organized  counties,*'  prescribes,  that 
where  the  land  is  situated  ^'  within  the  enclosed  landsof  aay  actual  bona 
fide  settler  and  resident  of  the  State,  such  settler  shall  have  the  prefer- 
ence right  for  six  months''  from  time  the  land  is  declared  vacant.  Con- 
struing this  law.  Held:  Looking  to  the  ordinary  use  of  the  word 
*^  settler,'"  and  applying  it  to  the  subject  matter  of  the  act,  it  refers  to 
the  word  ''enclosure,"  and  not  to  the  word  "State,"  and  that  the  in- 
tention was  to  give  preference  to  a  settler  within  the  enclosure,  and 
not  to  any  settler  in  the  State  or  settler  not  within  such  enclosure. 
Humev.  Gracy,67l 678 

Sheriff  Scde. 
L  A  levy  upon  "  all  the  right,  title,  and  interest  of  the  defendant,  J.  May- 
rant  Smith,  in  and  to  league  number  6,  Galveston  County,  originally 
^granted  to  Samuel  C.  Bundick,  and  known  as  Virginia  Point  league," 
was  followed  by  sale  and  sheriff's  deed  for  same.    Beld,  to*  pass  the 
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Sheriff  Bale —  continued, 

title  to  the  purchaser  to  the  land  owned  hy  said  defendant  in  said 
league,  although  It  was  hut  an  undivided  interest  in  a  part  of  the 
league  allotted  in  partition  to  defendant  Smith  and  another.  The 
decree  of  partition  was  not  recorded  until  after  the  sheriff  sale.  Smith 
V,  Crosby^  lb    17 

2.  A  levy  and  sale  of  the  right,  title,  and  interest  of  the  defendant  in  ex- 

ecution operates  as  a  conveyance  of  the  land  levied  on,  to  the  extent 
of  the  ownership  of  the  defendant.    Id 18 

3.  The  rule  that  in  sales  under  execution  and  in  like  sales  the  land  sold 

must  be  designated  with  reasonable  certainty,  is  as  fully  recognized 
in  this  State  as  elsewhere.   Id 19 

4.  It  has  been  held  that  a  sale  by  a  sheriff  of  an  undesignated  part  of  a 

larger  tract  of  land,  there  being  no  means  of  distinguishing  the  part 
sold  from  the  residue,  is  void.  In  such  cases  no  description  of  the 
land  was  given  to  which  extrinsic  evidence  might  be  applied  with 
safety  for  the  purpose  of  locating  it  upon  the  ground.  In  such  cases, 
to  admit  extrinsic  evidence  to  show  the  unexpressed  intention  of  the 
officer,  would  be  to  make  that  operative  as  a  conveyance  instead  of 
the  deed.   Id 19 

5.  That  extrinsic  evidence  may  be  introduced  to  locate  and  identify  land 

passing  by  a  sheriff^s  deed  containing  an  accurate  but  general  descrip- 
tion, is  recognized  by  this  court.  The  rule  applies  to  sheriffs'  sales, 
as  to  conveyances  executed  by  the  owner.    M 19 

6.  The  law  does  not  require  in  such  sales  that  the  description  must  be 

such  that  the  land  may  be  identified  by  inspection  of  the  levy  and 
deed.  If  the  description  be  general,  but  sufficiently  accurate  to  enable 
parties  to  identify  the  land  levied  upon  and  conveyed  by  the  use  of 
such  means  as  would  be  admissible  in  a  court  of  justice  for  that  pur* 
pose,  then  the  description  should  be  deemed  sufficient.   Id 31 

7.  The  purpose  of  advertisements  of  sheriffs'  sales  is  not  solely  to  give 

notice  of  the  time  and  place  the  sale  will  be  made,  but  also  to  afford 
persons  desiring  to  purchase  an  opportunity  to  examine  the  title,  and 
to  determine  for  themselves  what  land,  or  interest  in  land,  they  can 
acquire  by  a  purchase.    Id 23 

Statute  of  Frauds. 

1.  Plaintiff  sued  to  recover  certain  town  lots.    The  defendants  interposed 

as  defense  a  contract  by  the  plaintiff  to  convey  them,  under  which  con- 
tract the  defendants  held.  Plaintiff  sought  to  avoid  the  contract  by 
showing  a  parol  rescission  of  it.  Held,  that  the  defendants  could  urge 
the  invalidity  of  the  rescission  by  parol  under  the  statute.  Sanborn  v. 
Murphy,  437 446 

2.  A  lease  for  a  term  not  longer  than  one  year  may  be  made  to  commence 

in  the  future  by  verbal  contract,  and  will  be  held  binding  under  the 
statute.    Rev.  Stats.,  art.  2464.    Bateman  4b  Bro.  v.  Maddox,  546 654 

Statutes  Construed. 

I.— 8AYLES'  EARLY  LAWS. 

Articles  2519, 2569. 2584, 2685, 2710.— Boundaries  of  Cooke  and  Young  coun- 
ties.   Ballaster  v.  Mann  4b  Stephens 64<^ 
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statutes  Oonstmed^  continued. 

II.— PASCHAL'S  DIGEST. 

Article  5474.— Floating  land  certificates  forbidden.    Jones  v,  Lee 30 

Article  5662. — Return  of  surveys,  etc.    Id 33 

Articles  4562,  4568.— Return  of  field  notes,  etc.    Id 39,  49 

Article  5303.— Location  basis  of  suit  for  the  land.    Id 42 

Articles  4574,  4575.— Forfeiture  of  land  certificate.    Id 43 

Articles  1329, 1340. — Duties  of  administrator  to  preserve  estate.    Id 44,  50 

Article  1373.— Duty  of  administrator.    Id 49 

Article  4604 .—Limitation ;  accounts  between  merchant  and  merchant.  Bich- 

ardson  r.  Vaughan 95 

Article  6483,  and  note.— Election  laws.    State  v.  Connor 138 

Articles  978,  4643.— Married  women,  their  rights  and  power  to  contract. 

Wadkins  v,  Watson 197 

Article  1003.— Mode  by  which  married  woman  may  convey  land.    Id 198 

Article  4575. — Locations  and  surveys.    Duren  v.  Bailway 290 

Articles  4562-4568,  7096, 7097.— Survey  and  return  of  field  notes,  etc.    Set- 

bert  V.  Bichardson 296,  297 

Article  1328. — Administrator  could  not  take  property  at  its  appraisement, 

even  under  order  of  Probate  Court,  in  1840.    Halsey  v.  Jones 491 

Article  348.— Boundaries  of  Jack  County.  Ballaster  v.  Mann  db  Stephens,.  645 

Article  430.— Boundaries  of  Cooke  County.    li 645 

Article  1305.— Exempt  property  to  l>e  set  aside  for  widow.    Fossett  v.  Mo- 

Mahan 653 

Article  3904.— Guardian  of  person  of  minor.    Sandoval  v,  Bosser 685 

III.— REVISED  STATUTES. 

Article  2316.— Sheriff's  deed.    SmUhv. Crosby 19 

Articles  2305,  2306,  230S.— When  town  lots  are  levied  upon,  may  be  sold 

separately.    Id 24 

Article  2899.— Action  for  injuries  resulting  in  death.  De  Ham  v.  Bailway.    70 

Article  2310. — Court  house  door.    Boone  dt  Scarborough  v.  Miller 79 

Article  3202.— Limitation ;  accounts  between  merchant  and  merchant.  Bich- 

ardson  v.  Vaughan 95 

Articles  27, 255, 257,  Code  of  Criminal  Procedure.- Arrest  of  accused;  com- 
mon law.    Cabell  V.  Arnold 106 

Article  1461,  Sayles'  edition.— Receivership.    Ellis  v.  Water  Co,;  Hard- 
ware Co.  V.  Manf.  Co 113, 156 

Article  1035.  — Certificate  for  affirmance,  on  failure  to  file  transcript. 

Laughlin  v.  Dabney 121 

Articles  3944,  3945.— Homestead  donations;  proof  of  residence.    Busk  v. 

Lowrie   132 

Article  1293.— Agreed  statement  of  facts.    State  v.  Connor 136 

Article  1333.— Findings  of  fact  and  of  law.    Id 137 

Article  1414. — Agreed  statement,  etc.,  for  Supreme  Court  on  appeal.    M. .  137 

Articles  1694,  1697.— Election  law ;  counting  ballots.    Id 138 

Articles  575,  598.— Charter;  corporation.    Hardware  Co.  v.  Manf.  Co 151 

Articles  604,  606,  611  .—Dissolution  of  corporations.    Id 155 

Article  4264. — Trustees  of  sold  out  corporation.    M 1 56 

Articles  3460.  3461.— Assignments  by  partnership  void.    Id 156, 157 

Articles  3602,  3603.— Hiring  out  convicts.    Ward  v.  White 171 
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Statutes  OonBtmed— continued, 
Titie  43;  title  93,  chapter  4.^Feiiee8;  stock  laws.   Land  Co.  v,  M^CleUand 

Bros 18S 

Article  3128,  adoption  of  common  law;  article  2854,  wife  may  contract  for 

necessaries;  article  568,  Sayles*  edition,  wife  may  become  stocltholder, 

etc.,  in  certain  corporations.     Wadkins  v.  Watson 197 

Article  1829. — Administration  must  be  closed  by  order  of  court.    Blach- 

well  V,  BlackweU 210 

Article  550.—  Conveyancing.    M 210 

Article  1817.— Administrator  bolds  estate  for  beirs  after  creditors,    itf 210 

Article  986m,  Sayles'  edition.— Reinvestment  of  public  school  funds.  Boyd- 

Stan  V,  Eochvoall  County 23S 

Articles  4310,  4313.— Privy  acknowledgment  of  married  woman.    Bilej^  v, 

Wilson 24» 

Article  4745.— Location  and  survey  basis  for  suit  for  the  land.    Duren  v. 

Railway 291 

Articles  276,  3138.— Days  of  grace;  protest.    Lumber  Co.  v.  Bank 301 

Articles  228-233.— Proceedings  to  disbar  an  attorney  at  law.  ScoU  v,  /^ate,  323 
Articles  4299,  4304, 4334.— Record  of  instruments,  etc.  Lignoski  v,  Crooker,  327 

Article  2262.— Endorsers;  evidence.     Id 328 

Article  4665.— Occupation  taxes.    State  v,  Drake 330 

Article  4208.— Common  source  of  title.     Ogden  A  Johnson  v.  Bosse 345 

Article  4099.— Incorporation  of  railway  companies.    Railway  t?.  Granger. .  357 

Article  2468.— Statute  of  frauds,  loan,  etc.     Templeman  v.  Oihhs 360 

Article  3190a,  Sayles*  edition.— Construction  of  contract  that  title  should 

not  pass  to  vendee  of  personal  property  until  full  payment.    R 362 

Article  1389. — Writ  of  error,  when  can  be  sued  out.     Odum  v.  Gamer 377 

Article  1037.— Assignment  of  errors.    Loan  Assn.  v.  Newman 381 

Article  2257.— Deeds  duly  recorded  as  evidence ;  affidavit  of  forgery.  Jester 

v.Steiner 418 

Articles  3153,  3154,  3155,  3157,  4298.— Abstract  of  judgment;  registration; 

judgment  lien.    Spence  v.  Brown 432 

Article  2218a.  Sayles^  edition.    Depositions;  continuance;  diligence.    Re- 
ceiver V.  Ellis 449 

Article  4808.— Recovering  possession  of  land.    Muhle  v.  Railway 46& 

Articles  4835, 1280,  1281, 1282, 1263.— Appearance  in  civil  cases;  default; 

trial  of  right  of  property.    Martin  v.  Harnett 521 

Articles  4175,  4176,  4177.  4180,  4182,  4183,  4191,  4192,  4193.    Adjustment  of 

damages  when  one  railway  builds  across  the  track  of  another.  Railway 

V.  Railway 543 

Article  2464.— Statute  of  frauds;  lease  of  land.    Bateman  dt  Bros.  v.  Mad- 

dox 653 

Article  3219.  — Limitation;  new  promise;  acknowledgment  of  justice  of 

claim.     Howard  A  Hume  v.  Windom 667 

Article  2875.— Injunction ;  fraud. '    Williams  v.  Lumpkin 642 

Article  3121.— Consent  of  landlord  to  sublet.    Forrest  v.  Durnell 64i^ 

Articles  1993,  2000.— Exempt  property  in  administration.    Fossett  v.  Mo- 

Mahan 653 

Article  2953.— Penalty  upon  an  insurance  company  failing  to  pay  loss;  the 

law  is  valid.     Ins.  Co.  v.  Chowning 657 

Articles  4823,  4843,  as  amended  April  2,  1887.— Judgment  in  trial  of  right 

of  property  when  claimant  fails.    Martin  v.  Harnett 674 


Digitized  by  VjOOQIC 


Statutes  ConBtmed  — continued. 

Article  1301. — Nonsuit;  when  maj  be  taken.    Sandoval  n.  Bosaer 686 

Article  3366.— Notarial  seal.    Alexander  v,  Houghton 705 

Article  1404.— Supersedeas  bond  on  appeal  or  error.  Bqihoay  v,  Mussette. .  712 

IV.— SESSIONS  ACTS. 

Chapter  59,  Laws  Twenty-first  Le>2^slature,  p.  65.  — Receivers.  ElUa  v. 
Water  Co IIS 

Chapter  52,  Laws  Twenty-first  Legislature,  p.  48.— Venue  in  suits  for  dam- 
ages growing  out  of  levy  of  attachments.  Bainea  v.  Jamison,  Cfroce 
d  Co 120 

Chapter  15,  section  21,  Laws  Twenty-second  Legislature,  called  session,  p. 
28.  Certificate  for  afiirmance  without  reference  to  merits,  on  failure 
to  file  transcript.    Laughlin  r.  Dabney 121 

Laws  Twelfth  Legislature,  section  19,  p.  131.— Penal  offense  for  marking 
ballots.    State  V.  Connor 13S 

Chapter  13,  Twenty-second  Legislature,  called  session,  section  28,  p.  18.— 
Election  laws.    M 13^ 

Chapter  17,  Twenty-second  Legislature,  called  session,  p.  44.— Appeal  and 
error  bonds.    Preujitt  v.  Day 167 

Chapter  51.  Twenty-first  L^i^Iature,  p.  46.— Stock  laws.  Land  Co.  v,  Mc- 
Clelland Bros 185 

Chapter  15,  Twenty-second  Legislature,  called  session,  p.  31,  and  chapter 
14,  Twenty-second  Legislature,  p.  22.— Conclusions  of  fact  and  effect 
of  same.    M _87 

Chapter  14,  Twenty-second  Legislature,  article  1210. — Power  of  Supreme 
Court  to  issue  mandamus.     Pickle  v.  McCall;  State  v,  Morris 218,  228 

Chapter  15,  Twenty-second  Legislature,  called  session,  section  51. — Ap- 
pointment of  stenographers  by  Courts  of  Civil  Appeals.  Pickle  v, 
McCall 219 

Chapter  15,  Twenty-second  Legislature,  called  session,  sections  32,  33,,  34, 
and  section  6.— Jurisdiction  of  Courts  of  Civil  Appeals.  JEterf  &  Bit- 
mar  V.  James 232 

Chapter  135,  Sixteenth  liCgislature,  p.  150. — Investment  of  school  funds, 
Boydston  v.  Bockwall  County 239 

Chapter  53,  Eighteenth  Legislature,  p.  43.— Duties  of  county  commission- 
ers in  auditing  accounts,  etc.    Id 239 

Chapter  117,  Twenty-first  I-.egislature,  p.  141.— Trusts  and  conspiracies 
against  trade.    Ins.  Co.  v.  State 258 

Chapter  98,  Twenty-first  Legislature,  pp.  113, 114 — Mechanic's  liens.  Lip- 
pencott  V,  York 279 

Chapter  121,  Twenty-third  Legislature^  p.  177.— Liquors,  sale  regulated; 
bonds,  etc.    State  v.  Drake 333 

Chapter  79,  sec.  4,  Twentieth  Legislature,  p.  59.  —  Regulating  sale  of 
liquors.   Id 339 

General  Laws  1856,  p.  68;  General  Laws  1881,  p.  22;  General  Laws  1887, 
pp.  59,  60.— Occupation  taxes.    H 334 

Chapter  79,  sec.  3,  Twenty-first  Legislature,  p.  89.— Commissions  of  asses- 
sors ;  in  si)ecial  taxes.     Commissioners  v.  Perkins 348 

Chapter  15,  Twenty-second  Legislature  (Laws  1892),  pp.  26,  31.— Court  of 
Civil  Appeals  not  required  to  file  conclusions  where  their  jurisdiction 
is  final.    BurneU  v.  Powell *. 384 
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Statutes  CouBtmed— continued. 

Chapter  53.  p.  37,  Acta  Sixteenth  Legislature  (March  25, 1879).— Assign- 
ments for  benefit  of  creditors.    Milling  Co.  v.  Eaton,  Ouinan  dt  Co,...  404 

Chapter  15,  section  37,  Acts  Twenty-second  Legislature. — Judgment  bj 
Court  of  Civil  Appeals.   Railway  v.  Johnson 4^ 

Chapter  15,  sections  5, 32,  and  chapter  14,  Acts  Twenty-second  Legislature. 
Powers  and  duties  of  Courts  of  Civil  Appeals  as  to  conclusions  of  facts 
and  of  law.    Baihoay  v.  Barney,  McCulloeh  <fi  Co 466 

Chapter  47,  Eighteenth  Legislature,  p.  36  (Acts  of  1883). — Condemnation  of 
property  in  cities  and  towns  for  streets,  *  *  «  water  mains,  etc. 
Adams  d;  Wickes  v.  Water  Co 486 

Chapter  112,  Twentieth  Legislature,  p.  104  (April  2,1887),  amending  arti- 
cles 4823, 4843.— Trial  of  right  of  property.    Martin  v.  HameU 523 

Chapter  76,  Twenty-second  L^slature.  p.  93  (April  13, 1891).  amending 
articles  1228, 1229, 1280.— Appearance  day  in  process  and  return.  23. .  523 

Chapter  33,  Twenty-third  Legislature,  p.  31  (March  20, 1S93),  amending 
article  1263.— Pleadings ;  answer,  when  must  he  filed.   M 523 

Chapter  118,  Twenty-first  Legislature,  p.  143  (March  21, 1889).— Trustee 
sales;  does  not  have  retroactive  efi'ect.   Loan  Assn,  v  Hardy 612 

Chapter  99,  Twentieth  Legislature,  p.  86  (April  1, 1887).— Forfeiture  of 
contracts  for  purchase  of  public  school  land»  by  endorsement  "  I.And 
forfeited."    Anderson  v.  Bank 619 

Chapter  59,  Twenty-first  Legislature,  p.  55  (March  19, 1889).— Section  6  is 
unconstitutional  in  giving  to  judgments  rendered  in  suits  brought  be- 
fore appointment  of  receivers  preference  over  mortgages.  Beceiver  v, 
Stanton 627 

Chapter  24,  Twenty-second  Legislature,  p.  25  (March  10,  1891 ) .-^Defin- 
ing who  are  fellow  servants.    Beceiver  v.  Cook 633 

Chapter  15,  Twenty-second  Legislature,  section  35  (April  13, 1892),  and 
amendments,  chapter  76,  Twenty-third  Legislature,  p.  100  (amend- 
ing section  35a).— Certifying  questions  to  Supreme  Court;  the  ident- 
ical question  must  be  pointed  out.  Ins.  Co.  v.  Chowning;  Waco  Water 
and  Light  Company  v.  City  of  Waco 660,  661 

Chapter  54,  Twenty-first  Legislature,  p.  48  (and  p.  5, 1889).— Scrap  lands; 
sale  of;  settler.    Hume  v.  Gracy 672 

Chapter  14,  section  4,  Twenty-second  Legislature,  p.  24  (April  13, 1892). 
Transferring  undisposed  of  cases  from  Supreme  Court  to  Courts  of 
Civil  Appeals.    Bailvoay  v.  Mussette 713 

V. — SPECIAL  LAWS. 

Special  Laws  of  1852,  p.  197;  1856,  p.  76;  1860,  p.  130;  1870,  p.  40;  1871, 
pp.  92,  489.— Acts  concerning  Southern  Pacific  and  Texas  &  Pacific 
Railways.    Bailvoay  v.  Gkty 580 

Subrogation. 

A  void  sale  by  trustee.  Purchaser  at  the  sale,  who  was  the  beneficiary 
in  the  trust,  sold  the  land  to  another.  The  trust  sale  did  not  satisfy 
the  debt.  Held^  that  the  sale  of  the  land  by  the  purchaser  at  the  trust 
sale  did  not  convey  any  equitable  title  to  the  debt  for  payment  of 
which  the  attempted  sale  was  made,  and  such  purchaser  is  not  subro- 
gated to  the  rights  of  his  vendor.    Boone  4t  Scarborough  v.  Miller^  74. .    81 


Digitized  by  VjOOQIC 


Index.  785 

Subscription. 

1.  The  purpose  of  a  subscription  as  between  parties  to  it  and  a  third  per- 

son, who  on  the  faith  of  it  may  render  services  contemplated  by  it, 
but  without  further  contract,  is  to  fix  the  sum  for  which  each  sub- 
scriber will  be  liable;  but  the  fact  that  a  subscription  may  have  been 
made  or  is  in  contemplation  when  power  is  given  to  an  agent  to  make 
a  contract  to  which  the  subscription  relates,  can  not  of  itself  operate 
as  a  limitation  of  the  power  of  the  agent.    Sullivan  v.  Miller^  677 680 

2.  The  clause  ^'And  in  consideration  of  the  premises  and  the  contract  for 

the  grading  of  said  road  to  be  entered  into  by  our  said  attorney,  we 
hereby  agree  and  obligate  ourselves  respectively  to  secure  our  subscrip- 
tion heretofore  or  hereafter  to  be  made  for  the  grading  and  extension 
of  the  aforesaid  road,"  etc.,  did  not  restrict  a  general  power  to  said  at- 
torney to  contract  for  the  grading,  etc.  The  contract  to  guarantee  the 
subscription  did  not  afi'ect  the  general  power.    M 681 

'Survey.    See  Adminiatrationy  1;  Homestead  Donation;  Land  Certificate, 

Telegraph. 

A  telegram  was  sent  from  Yoakum  to  Cuero,  Texas,  July  29,  1891,  at  4 
o'clock^  a.  m.  The  message  reached  Cuero  at  4 :50.  The  office  hours 
at  Cuero  were  from  7  a.  m.  to  7  p.  m.  The  carrier  boy  did  not  reach 
the  office  before  7  a.  m.,  and  the  message  was  promptly  delivered  after 
the  opening  of  the  office.  In  suit  for  damages  for  delay  in  the  deliv- 
ery of  the  message  (in  which  recovery  was  had  by  plaintiff),  the  court 
should  have  given  the  following  requested  charge:  *'A11  messages  to 
be  sent  by  telegraphic  wires  are  accepted  subject  to  the  delays  ordina- 
rily incurred  during  transmission;  and  if  the  jury  believe  from  the 
evidence  that  the  defendant  company  had  reasonable  office  hours  dur- 
ing which  it  delivered  telegraphic  messages  in  the  town  of  Cuero,  it 
was  not  by  law  compelled  to  deliver  messages  outside  of  said  hours: 
and  such  reasonable  office  hours  were  implied  in  the  contract  between 
the  plaintiff  and  the  defendant  company,  if  such  contract  has  been 
proved,  unless  specially  stated  or  understood  by  the  parties  to  said 
contract  that  the  service  to  be  performed  should  be  performed  other- 
wise than  in  the  usual  manner,  and  subject  to  the  usual  rules  under 
which  the  company  does  business.*'     TeL  Co.  v,  Neel^  368 371 

Tenant  at  Will. 

A  tenant  at  will  has  no  claim  against  a  trespasser  upon  the  land ;  the 
right  for  damages  is  in  the  landlord.  A  subsequent  contract  of  lease 
between  the  parties  in  which  the  landlord  yielded  to  the  tenant  the 
claim  fqr  injuries  during  the  term,  will  have  no  effect  upon  the  right 
of  the  landlord  for  injuries  during  the  tenancy  at  will.  Eailway  v, 
Cusenberry^  525 530 

Tenants  in  Common.    See  Administration,  1,  • 

The  rule  is  well  settled  by  decisions  of  this  court,  that  in  a  suit  to  re- 
cover damages  for  an  injury  to  real  property  all  the  tenants  in  common 
must  join ;  but  advantage  of  the  defect  must  be  taken  by  plea  in  abate- 
ment.   In  absence  of  such  plea  the  plaintiff  may  recover  damages  in 
Vol.  LXXXVI.  Sup.— 50 
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Tenants  in  Common  — continued. 

amount  proportionate  to  his  interest  in  the  property.  Baihoap  v. 
Cusenberry^  525 629^ 

Trespass. 

Possession  of  land  under  a  claim  of  title  is  sufficient  evidence  of  title  in 
a  plaintiff  to  enable  him  to  sustain  an  action  for  an  injury  to  the  prem- 
ises. But  possession  is  only  prima  facie  proof  of  title,  and  it  is  com- 
petent for  the  defendant  to  rebut  such  presumption  by  showing  that 
the  land,  notwithstanding  such  possession,  belonged  to  another.  Bail- 
way  «.  Ousenberry^  525 62T 

Trespass  to  Try  Title.    See  Description;  Land  Certificate^  5;  Practice 
in  District  Court,  6, 

1.  Plaintiff  in  trespass  to  try  title  alleged  the  chain  of  title  under  which 

defendants  held,  and  alleged  that  it  was  fraudulent.  The  defendants, 
after  pleading  not  guilty,  set  out  the  same  chain  of  title,  and  alleged  it 
to  be  a  mortgage,  aslting  foreclosure.  Held,  that  the  pleadings  ad- 
mitted a  common  source  of  title.    Ogden  db  Johnson  v.  Bosse,  336 843> 

2.  Action  of  trespass  to  try  title  against  railway  company.  The  defendant, 

in  cross-action,  asked  that  the  land  sued  for  be  condemned  as  right  of 
way  and  depot  grounds.  It  also  alleged  the  execution  of  two  bonds 
by  parties  named,  conditioned  that  the  obligors  would  procure  depot 
grounds  at  Stephensville  and  right  of  way  through  Erath  County; 
asking  that  the  obligors  be  brought  in  as  defendants,  and  for  judg- 
ment for  amount  ascertained  upon  condenmation,  etc.  These  obligors 
demurred,  and  among  other  grounds  of  demurrer  urged  that  the  plead- 
ing by  the  railway  company  ''was  insufficient  to  maintain  the  action 
sought  to  be  maintained  against  them  on  the  two  bonds  sued  upon,  or 
to  make  these  defendants  parties  to  this  suit.^^ 

Held:   1 .  The  demurrer  raised  the  question  of  misjoinder 466 

2.  The  objection  was  well  taken ;  as  the  recovery  sought  upon  the 
bonds  was  entirely  different  from  that  sought  by  plaintiffs  against  the 
defendant.  The  latter  was  in  tort,  the  former  on  contract.  Frey  o. 
Bailway,46b 467 

Texas  is  Paciflo  Railway. 

1.  The  laws  under  which  the  Texas  &  Pacific  Railway  operates  digested. 

The  eastern  terminus  of  the  road  is  at  the  eastern  line  of  the  State  of 
Texas,  and  no  part  of  the  road  is  in  the  State  of  I^ouisiana.  This  is 
not  affected  by  the  provision  in  the  supplementary  act  requiring  that 
it  secure  and  maintain  railway  connection  between  Marshall  and 
Shreveport.    Railway  v.  Gay,  571 578,  580- 

2.  The  case  presented  is  one  in  which  a  receiver  was  appointed  by  the 

Circuit  Court  of  the  United  States,  sitting  in  and  for  the  Eastern  Dis- 
trict of  Louisiana,  to  take  possession  of.  operate,  and  control  a  railway 
no  part  of  which  was  in  the  State  of  Louisiana.    Id 581 

Trial  of  Right  of  Property. 
1.  Between  the  passage  of  the  Act  of  1891  fixing  appearance  day  as  the  sec- 
ond day  of  the  term,  and  the  passage  of  the  Act  of  1893,  changing  the 
time  allowed  the  defendant  for  pleading  from  the  fifth  to  the  second 
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Trial  of  Bight  of  Property  ^continued, 

day  of  the  term,  It  was  proper  for  the  District  Court  to  render  a  judg- 
ment hy  default  in  a  '^  trial  of  right  of  property^^  case  on  the  second 
day  of  the  term.  The  amendment  to  article  1280,  July  13, 1891,  ope- 
rated as  a  repeal  of  so  much  of  article  1263  as  was  inconsistent  with 
the  amendment  in  allowing  five  days  to  the  defendant  in  which  to  file 
answer.    Martin  v,  Harnett^  517 521 

2.  Articles  1280, 1281,  and  1282,  Revised  Statutes,  after  the  first  of  them 
was  amended,  in  effect  declared  that  the  second  day  of  a  term  should 
be  appearance  day ;  that  on  that  day  at  each  term  cases  in  which  cita- 
tion had  been  served  for  the  requisite  period  should  be  called  in  their 
order,  and  that  upon  this  call  plaintiffs  should  be  entitled  to  judg- 
ment by  default  against  defendants  who  had  not  filed  answers.    Id 522 

<3.  This  rule  obtains  as  to  time  for  default  in  cases  of  trial  of  right  of  prop- 
erty, if  the  claim  was  made  and  oath  and  bond  returned  into  court 
before  the  commencement  of  the  term,  whether  this  occurred  five  days 
before  the  commencement  of  the  term  or  not;  for  in  such  cases  de- 
fendant, who  is  the  claimant,  is  not  entitled  to  service.    Id 523 

4.  Under  the  Act  of  1887  (Revised  Statutes,  Sayles'  edition,  article  4843), 
where  claimant  to  property  levied  upon  makes  claim  under  the  stat- 
ute, and  makes  default,  judgment  should  be  entered  against  such  claim- 
ant fixing  the  amount  of  the  claim  of  the  plaintiff  for  which  execution 
may  issue,  as  well  as  ascertaining  the  value  of  the  property  levied 
upon.     13 523 

h.  The  Act  of  1887  amendatory  of  article  4843  had  in  view  several  purposes. 
(1)  Judgment  was  to  be  entered  for  value  of  the  property  and  inter- 
est. (2)  Only  one  execution  was  to  issue,  the  amount  of  judgment  of 
each  party  being  ascertained.  (3)  Priorities  are  to  be  declared  where 
the  amount  of  the  several  judgments  is  in  excess  of  the  value  of  the 
property.    13 524 

€.  In  a  case  for  trial  of  the  right  of  property  under  the  statute,  judgment 
by  default  was  rendered.  In  the  judgment  it  was  necessary  to  deter- 
mine the  sum  due  the  plalntifi'  (there  being  but  one),  and  a  failure  to 
do  so  is  ground  for  reversal.  If  the  record  on  appeal  discloses  the 
amount,  the  judgment  below  should  be  reformed,  in  accordance  with 
the  statute.    Martin  v.  Harnett^  674 675 

Trust.    See  Administration^  1;  Mortgage. 

Tmsts— Illegal  Combinations— Insuranoe. 

1.  Chapter  117,  Acts  of  Twenty-first  Legislature,  page  141,  entitled  "An 

act  to  define  trusts,  and  to  provide  for  penalties  and  punishment  of 
corporations,  persons,  firms,  and  associations  of  persons  connected 
with  them,  and  to  promote  free  competition  in  the  State  of  Texas," 
did  not  apply  to  a  combination  to  fix  rates  of  insurance,  or  the  com- 
missions of  the  agents  of  insurance  companies.  These  combinations 
are  not  embraced  within  the  provisions  of  the  act.  Ins,  Co,  v.  The 
State,  250 261 

2.  A  combination  between  two  or  more  insurance  companies  to  increase 

their  rates,  or  to  diminish  the  rates  to  be  paid  to  their  agents,  is  in  a 
general  sense  a  combination  in  restraint  of  trade.  But  we  think  that 
the  words  *'  restrictions  in  trade"  were  not  inteudeil  to  receive  that 
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Tmsts^niegal  Combinations— Insuranoe— continue. 

construction  in  the  statute.  But  if  so  intended,  the  words  do  not  suf- 
ficiently designate  an  oflfense.so  as  to  make  it  punishable.  The  clause 
is,  '*a  combination  of  capital,  ♦  ♦  ♦  first,  to  create  or  carry  out 
restrictions  in  trade.'^    The  acts  charged  do  not  subject  defendants  to 

the  penalties  therein  provided  as  restrictions  in  trade.    H 96t 

8.  Contracts  in  restraint  of  trade,  to  be  unlawful,  must  be  unreasonable. 
The  statute,  however,  makes  no  distinction  between  such  restraints  of 
trade  as  are  reasonable  and  such  as  are  unreasonable.  It  can  not  be 
held  that  the  legislative  intent  was  to  make  both  alike  felonies.  It  is 
held,  that  the  word  trade  in  the  statute  is  used  as  synonymous  with 
traffic.  In  this  sense,  it  embraces  the  buying  and  selling  of  any  article 
of  commerce.  ♦  ♦  ♦  But  it  does  not  embrace  the  business  of  insure 
ance,  which  is  trade  only  in  the  sense  that  it  is  an  occupation  or  em- 
ployment.    Id 264 

4.  Insurance  can  not  be  classed  as  a  commodity^  as  that  word  is  used  in  said 

statute.    Insurance  is  not  commerce,  but  an  aid  to  commerce.    23. . . .  265- 

5.  In  the  statute  the  word  trust  is  not  used  in  a  technical  sense.    The  act 

seems  to  have  been  directed  against  combinations  of  corporations  and 
of  capitalists  to  increase  the  price  of  articles  of  prime  necessity,  or  the 
charges  of  transportation.  In  this  view  the  first  section  of  article  I  of 
the  act  maybe  taken  as  indicating  the  general  purpose  and  the  remain- 
ing part  of  article  I  as  definitions  or  explanatory.    Jd 366- 

6.  This  act,  chapter  1 17,  Acts  of  Twenty-first  Legislature,  defines  trusts,  and 

while  not  expressly  denouncing  penalties  against  the  violation  of  the 
provisions  of  the  act,  yet  it  is  plainly  imported  from  the  language  that 
acts  forbidden  should  be  subject  to  the  punishment  affixed  to  the  acts. 
Id : 26^ 

7.  At  common  law,  all  combinations  among  dealers  in  provisions  or  other 

articles  of  prime  necessity  are  deemed  contrary  to  public  policy,  and 
contracts  to  efi'ect  or  carry  out  such  combinations  are  held  void.   23. .  269* 

8.  Insurance  is  a  mere  contract  of  indemnity  against  a  contingent  loss. 

Though  it  is  an  important  aid  to  commerce,  it  is  not  a  business  of 
commerce,  or  one  in  which  the  public  have  any  direct  right.  Labor  is 
more  necessary  to  commerce,  yet  combinations  among  laborers  to  se- 
cure satisfactory  wages  are  lawful.  The  alleged  combinations  are  not 
unlawful  at  common  law.   M 270^ 

9.  Whether  at  common  law  courts  would  enjoin  the  fulfillment  of  an  ille- 

gal contract.  The  general  rule  is  to  leave  the  parties  as  they  are.  assist- 
ing neither  party.   Id 274 

10.  The  subject  is  a  political  one  over  which  the  Legislature  has  full  power 

to  enact  such  laws  as  may  be  needed  from  public  policy.   Id 27^ 

Trust  Sale. 
1.  Our  statute  defines  *' court  house  door"  as  follows  (article  2310,  Revised 
Statutes) :  *'  By  court  house  door  of  a  county,  is  meant  either  of  the 
principal  entrances  to  the  house  provided  by  proper  authority  for  the 
holding  of  the  District  Court;  and  where,  from  any  cause,  there  Is  no 
such  house,  the  door  of  the  house  where  the  District  Court  was  last 
held  in  that  county  shall  be  deemed  the  court  house  door.''  A  trust 
sale  made  under  a  power  directing  the  sale  to  be  made  a<  the  court  house 
door  held  void,  when  not  made  at  the  house  provided  for  the  holding 
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of  the  District  Court,  although  made  at  the  door  of  a  house  in  which 
the  County  Court  and  the  Commissioners  Court  held  their  sessions 
Boone  dt  Scarborovgh  v.  Miller,  74 79 

2.  A  power  contained  in  a  deed  of  trust  to  secure  payment  of  a  note  therein 

described,  authorized  the  trustee  to  sell  the  land  so  conveyed  at  the  re- 
quest of  the  payee  named  in  the  trust  deed.  Held,  that  under  the 
power  a  sale  by  the  trustee  was  void  when  made  at  the  request  of  any 
other  than  the  party  named  as  having  the  authority  to  direct  the  sale. 
Id 80 

3.  The  Act  of  March  21, 1889  (chapter  118,  Laws  of  Twenty-first  Legisla- 

ture), applies  in  terms  ^^  to  all  sales  of  real  estate  which  may  hereafter 
be  made  in  this  State  under  powers  conferred  by  any  deed  of  trust  or 
other  contract  lien,^^  and  there  can  be  no  reasonable  doubt  of  the  in- 
tent of  the  Legislature  to  make  it  apply  to  sales  made  before  its  pass- 
age, as  well  as  to  those  afterwards  made.  The  act  required  such  sales 
to  be  made  in  manner  prescribed  for  sheriff  sales.  Building  andLoctn 
Assn.  V.  Hardy,  610 611 

Upper  Part.    See  Description,  1,  2, 

Usury.    See  Building  and  Loan  Association,  1,  2,  3. 

1.  Where  a  shareholder  in  a  loan  association  pays  a  premium  for  the  priv- 

ilege of  borrowing  from  the  association,  and  such  premium  with  the 
stipulated  interest  to  be  paid  upon  the  money  borrowed  together 
amount  to  over  the  statutory  limit,  such  loan  is  usurious,  and  all  the 
payments  of  interest  are  applied  by  the  law  upon  the  principal  bor- 
rowed.   Abbott  V,  Loan  Assn.,  467 475 

2.  Building  and  Loan  Association  v.  Abbott,  85  Texas,  220,  overruled ;  in 

that  in  the  decision  material  facts  were  not  noticed.  Id 475 

Van  Zandt  County. 

The  court  will  take  judicial  knowledge  that  it  is  within  the  Missouri 
Pacific  Railway's  Reservation.    Duren  v,  Bailnoay,  287 290 

Variance. 

Instrument  declared  on  as  executed  by  Ankerman  and  wife.  A  paper 
answering  in  all  other  respects  as  alleged,  was  admitted  in  evidence, 
but  signed  by  Ankenman  and  wife.  The  execution  of  the  paper  by  de- 
fendants was  proved,  and  there  was  no  doubt  as  to  the  identity  of  the 
persons  who  signed.  It  not  appearing  that  the  defendant,  a  purchaser 
of  the  property  encumbered  by  them,  had  been  misled  by  the  allegation, 
the  admission  of  the  evidence  was  not  reversible  error.  Bosley  v.  Pease, 
292 293 

Value. 

1.  It  is  competent  for  a  witness  to  testify  as  to  market  value  of  livestock 

at  Chicago  on  a  given  day.  although  the  witness  at  the  time  was  in 
Texas.  His  means  of  knowledge  were  stated  to  be  his  daily  receipt 
and  inspection  of  telegrams  and  stock  journals  from  Chicago,  giving 
prices  from  day  to  day.    Railway  v,  Donovan  <fi  Co.,  378 380 

2.  A  sale  by  an  insolvent  debtor  to  a  creditor  being  attacked  on  the  ground 


Digitized  by  VjOOQIC 


790  InI>£X. 

Value  —  continued. 

that  the  value  of  the  ji^oods  was  greater  than  the  price  allowed  and 
paid :  Held^  that  the  valuation  made  hy  the  dehtor  in  obtaining  insur- 
ance on  the  stock  prior  to  the  sale  was  not  competent  against  the  pur- 
chasing creditor,  it  not  appearing  that  the  insurance  had  any  connec- 
tion with  the  alleged  fraudulent  combination  which  resulted  in  the 
sale  of  the  goods.    Blum  v.  JoneSy  492 496 

Value  of  Wife's  Services. 

1.  From  a  detailed  statement  of  the  position  of  the  wife,  her  family,  her 

ordinary  duties  and  labor,  a  Jury  can  estimate  the  value  of  such  ser- 
vices as  well  as  any  witness  likely  to  be  called.  It  is  not  necessary 
that  witnesses  should  give  money  estimate  of  such  value.  Railway  v. 
Lacp.'iU 248 

2.  The  wife's  services  are  not  to  be  computed  as  of  a  servant  or  hireling; 

and  a  verdict  based  upon  the  circumstances  and  condition  of  the  wife, 
and  guided  by  the  sound  judgment  and  discretion  of  the  jury,  should 
not  be  disregarded,  unless  upon  evidence  of  abuse  of  such  discretion. 
H 249 

3.  Brunswig  v.  White,  70  Texas,  51 U  approved,  and  the  rule  announced 

applied  to  jury  estimating  value  of  services  of  a  wife  from  circumstan- 
tial testimony.    H 247 

Vendor's  Lien. 

1.  The  mortgagor's  deed  for  the  mortgaged  land  executed  subsequent  to 

the  mortgage  was  duly  recorded.  After  such  record  the  grantee  in  the 
deed  is  a  necessary  par^  in  foreclosure  proceedings.  A  decree  of  sale 
in  proceedings  to  which  he  was  not  a  party  does  not  affect  his  rights. 
Braciford  V.  Knowles,  506 508 

2.  The  rule  above  stated,  and  effect  of  the  foreclosure  decree,  is  distin- 

guishable from  cases  for  decree  enforcing  the  vendor's  lien.  In  these 
cases  the 'purchaser  at  the  sale  may  recover  the  land,  unless  the  orig- 
inal purchase  money  be  paid,  although  the  junior  purchaser  was  not 
party  to  the  foreclosure  suit.    Id 609 

3.  The  lien  being  an  incident  to  the  debt  for  the  purchase  of  the  land,  when 

the  debt  was  revived  the  lien  was  also  revived.  Howard  dt  Hume  v. 
Windom,  560 667 

Venue. 

1.  While  the  Legislature  has  the  power  to  extend  the  remedy  by  enlarging 

the  area  of  venue,  still  such  intent  must  be  evident  before  the  act  would 
be  given  a  retroactive  effect.    Baines  v.  Jamison^  Oroce  dt  Co,^  118  . .  119 

2.  Chapter  52,  Acts  of  the  Twenty-ftrst  Legislature  (1889),  page  48,  pre- 

scribing ''  that  any  suit  for  damages  growing  out  of  the  suing  out  of 
any  writ  of  attachment  or  sequestration,  or  for  the  levy  of  any  such 
writ,  may  be  brought  in  any  county  from  which  such  writ  was  issued, 
or  in  any  county  where  such  levy  was  made,  in  whole  or  in  part, 
within  this  State,"  does  not  apply  to  suits  pending  at  its  passage.  Id,  120 

3.  Suit  on  vendor's  lien  note  payable  to  bearer.    The  note  had  passed  by 

delivery  from  the  payee.  This  holder  endorsed  the  note  and  the  bank 
became  holder.  It  sued  the  maker  and  endorser  in  the  county  of  the 
residence  of  the  endorser.    The  maker  by  plea  contested  the  jurisdio- 
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tion  of  the  court  over  b!m.    Held,  the  court  had  jurisdiction  of  the 

case,  and  to  foreclose  the  lien.    Anderson  v,  Bank^  618 ^ 619^ 

4.  Suit  in  District  Court  on  three  notes,  two  of  them  payable  in  the  county 
where  suit  was  filed ;  the  third  note  named  no  place  of  payment.  The 
defendants  resided  in  another  county,  and  pleaded  their  privilege  to  be 
sued  upon  the  third  note  in  the  county  of  their  residence,  and  they 
pleaded  to  the  jurisdiction  of  the  court,  as  the  other  two  notes  did  not 
amount  to  ^500.  Held^  that  the  suit  was  properly  brought,  and  in 
order  to  avoid  multiplicity  of  suits  it  was  proper  to  embrace  the  third 
note  in  the  suit.    Middlebrookv.  Manf,  Co.^  706 706 

Veto.    See  Approval  and  Veto  of  Bills, 

Void  and  Voidable.    See  AdministroHon,  I,  9;  Award  and  Arbitration^ 
4.5, 

Warranty  in  Sale  of  Machinery. 

1.  Where  in  sale  of  machinery  it  is  stipulated  that  before  the  purchaser 

shall  be  bound  the  machinery  shall  be  put  in  operation  and  tested,  and 
when  such  test  has  been  fairly  made  and  the  machinery  accepted  the 
purchaser  has  no  claim  for  breach  of  a  contract  of  warranty.  Cotton 
Press  Co,  v.  Jfc^e/far,  694 701 

2.  But  where  it  is  shown  that  there  was  fraud  in  the  test  by  the  seller  or 

his  agent,  the  purchaser  is  not  concluded  from  recourse  upon  the  guar- 
anty for  defects  subsequently  manifest.  The  seller  can  not  take  ad- 
vantage of  a  result  brought  about  by  his  own  fraud.   Id 701 

Witness. 

1.  It  is  incompetent  to  admit  testimony  to  conflicting  statements  made  by 

a  witness  upon  a  collateral  and  immaterial  issue,  for  purpose  of  im- 
peaching him.    See  example.    Bailway  v,  Kizziah.  81 92 

2.  Contradiction  between  witnesses  in  their  testimony  given  upon  the  trial 

of  a  cause  does  not  authorize  the  introduction  of  testimony  to  sustain 
the  contradicted  witness  by  proof  of  general  good  character  for  truth 
and  veracity.  The  witness  must  be  attaclced  before  corroboration  by 
evidence  of  good  character.    Railway  v.  Baney,  363 365 

3.  The  defendant,  on  cross-examination  of  the  plaintiff,  called  out  matter 

irrelevant  to  the  issues  being  tried,  as  to  who  dressed  the  plaintiff's 
injured  arm,  and  proceeded  to  make  an  issue  whether  plaintiff  or  the 
doctor  had  written  the  receipt  for  pay  for  the  service.  This  consti- 
tuted an  attack  upon  the  character  of  the  plaintiff  for  truth,  as  well  as 
for  honesty,  and  the  evidence  tended  to  impeach  his  character  for 
truth.  In  such  case  it  was  competent  to  allow  supporting  testimony 
of  good  character.   Id 367 

4.  In  order  to  impeach  a  witness  it  is  incompetent  to  prove  that  several 

years  ago  the  witness  had  been  expelled  from  a  Masonic  lodge  for 
false  swearing.    Dillingham  v,  Ellis.  447 450 

Writ  of  Error. 
1.  The  decision  in  this  case  by  the  Court  of  Civil  Appeals  upon  the  subject 
of  contributory  negligence  as  a  defense,  is  in  conflict  with  decision  by 
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court  In  First  Difltrict.  Railway  v.  Brown,  2  Texas  Civ.  App.,  281. 
From  this  fact  the  Jurisdiction  of  the  Supreme  Court  in  error  arises. 
McDonald  v.  Bailway^  1 14 

2.  Demurrer  to  petition  was  sustained  and  case  dismissed  in  District  Court. 

On  appeal,  the  Jud^pnent  of  the  District  Court  was  reversed  and  cause 
remanded.  Application  by  appellee  for  writ  of  error  did  not  show 
Jurisdiction  of  this  court;  it  did  not  appear  that  the  Judgment  of  the 
Court  of  Civil  Appeals  practically  settled  the  case.  JRailway  v.  Bat- 
sell,l92 193 

3.  When  an  application  for  writ  of  error  is  refused  on  the  merits  of  the 

case  presented  by  it,  or  dismissed  because  it  does  not  show  the  juris- 
diction of  this  court,  such  action  is  final,  unless  motion  for  rehearing 
be  filed  within  proper  time.    Biordan  v.  Bailway^  233 233 

4.  The  Act  of  April  13, 1892,  chapter  17,  Laws  of  Twenty-second  Legisla- 

ture, page  43,  prescribing  that  writs  of  error  from  judgments  in  the 
District  and  County  Courts,  in  cases  where  the  same  is  allowed,  may 
be  sued  out  at  any  time  within  twelve  months  after  the  final  judgment 
is  rendered,  and  not  thereafter,  applies  to  judgments  rendered  before 
that  law  took  effect.     Odum  v.  Gamer ^  374 377 

5.  Our  courts  have  adopted  the  rule,  that  upon  the  adoption  of  a  new  term 

of  limitation,  the  time  which  elapsed  under  the  former  law  will  be 
counted  in  the  ratio  that  it  bears  to  the  Whole  period,  and  the  time  of 
the  new  law  will  be  computed  upon  the  basis  of  the  ratio  that  the  un- 
expired time  under  the  old  law  bears  to  the  whole  time.  Rule  in  Gau- 
tier  V.  Franklin.  1  Texas,  732.    Id 378 

6.  This  court  has  no  jurisdiction  over  cases  appealed  to  Court  of  Civil  Ap- 

peals of  which  that  court  has  final  jurisdiction.  The  jurisdiction 
arising  from  a  dissent  by  one  of  the  judges  of  the  Court  of  Civil  Ap- 
peals extends  only  to  cases  over  which  the  jurisdiction  is  not  final. 
Bailway  v.  Barney^  McCulloch  &  Co,^  456 466 

7.  It  seems  that  in  acting  upon  an  application  for  writ  of  error  only  the 

grounds  of  complaint  urged  will  be  considered.  See  example.  Frey 
V. Bailway, 4Qb 467 

8.  Where  an  application  for  writ  of  error  does  not  attempt  to  set  out  the 

evidence,  and  it  is  complained  that  there  was  no  evidence  to  sustain 
some  of  the  material  findings,  credence  must  be  given  to  the  findings 
made  by  the  Court  of  Civil  Appeals.    Bauman  v,  Jaffray  db  Oo,^  617. . .  618 
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